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Nov    8    f  B™''^"  *•  8-   ^^  PIAAGH. 

Banhrupicy  Repeal  Act,  1869  (32  ^  33 
Firf.  c.  83),  s.  20— SiM  given  for  Debt  die- 
eharaed  by  Bankruptcy — Banlcruptey  Act, 
1861  (24  ^  25  yic<.  c.  134),  s.  164. 

^0  ac^Oft  con  be  maintained  on  a  bill 
aeeepted  in  consideration  only  of  a  debt 
dise^arffed  by  a  bankruptcy  or  arrange- 
tnent  under  the  Bankruptcy  Act,  1861, 
aiUkimg'k  mush  hill  was  given  after  the  repeal 
of  this  Ad  by  the  Bankruptcy  B^eal  Act, 
1869  (82  ^  33  Vici.  e.  83). 

Declaration  by  plaintiff,  as  the  indorsee 
of  a  bill  for  452.  at  twenty  days,  dated  Janu- 
ary 2nd,  1870,  and  accepted  by  defendant; 
and  as  indorsee  of  another  bill  for  302.  at 
two  months,  dated  January  20th,  1870, 
and  accepted  by  defendant.  Common 
eoants  for  interest  and  money  due  on  ac- 
eonnts  stated. 

Third  plea  to  the  first  and  second  counts, 
and  as  to  BO  much  of  the  third  count  as 
referred  to  money  payable  upon  an  ac- 
oonnt  stated,  that  before  the  drawing  or 
acceptance  of  the  bills,  or  either  of  them, 
the  defendant  carried  on  business  in  part- 
nership with  J.  Van  Praagh  as  a  diamond 

NinrSsiuxs,  42.-Q.B. 


merchant,  and  he  and  J.  Van  Praagh  were 
indebted  to  the  plaintiff  and  other  persons, 
and  thereupon  a  deed  was  niade  between 
the  plaintiff  and  J.  Van  Praagh  and  their 
creditors  in  the  words  and  figures  follow- 
ing. [The  plea  then  set  out  the  deed,  dated 
July  13th,  1869,  by  which  B.  and  J.  Van 
Praagh  assigned  all  their  property  to  a 
trustee,  to  be  administered  for  the  benefit 
.of  their  creditors  as  in  bankruptcy,  and 
the  creditors,  in  consideration  of  the  deed, 
released  the  debtors  in  like  manner  as  if 
they  had  obtained  a  discharge  in  bank- 
ruptcy.] The  plea  then  averred  per- 
formance of  all  conditions  precedent  ^  and 
that  after  the  deed  had  become  bind- 
ing on  the  plaintiff,  the  bills  in  the  decla- 
ration mentioned  were  drawn,  accepted, 
and  indorsed  to  the  plaintiff  as  in  the 
declaration  mentioned,  and  save  as  afore- 
.said  there  never  was  any  consideration 
for  the  drawing,  indorsing,  acceptance,  or 
payment  of  the  bills  or  either  of  them  by 
the  defendant,  and  the  plaintiff  first  re- 
ceived and  always  held  the  bills  without 
value,  and  with  notice  of  the  premises. 

Demurrer  and  joinder  in  demurrer. 

Littler,  in  support  of  the  demurrer. — 
The  plea  is  bad.  There  can  be  no  doubt 
that  bad  the  bills  in  question  been  ac- 
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cepted  before  the  Bankruptcy  Act,  1869 
(1),  no  action  could  be  maintained  npon 
them  by  reason  of  the  express  provisions 
of  the  Bankruptcy  Act,  1861,  s.  161. 
But  at  the  time  when  the  bills  were  ac- 
cepted, the  old  law  had  been  repealed, 
and  as  the  repealing  Act  containa  no 
provision  against  such  an  action  as  the 
present  one  from  being  maintained,  by 
the  common  law,  in  the  absence  of  express 
enactment,  a  debt  discharged  by  bank- 
ruptcy is  a  sufficient  consideration  for  a 
subsequent  agreement.  In  Wennall  v. 
Adney  (2),  there  is  an  elaborate  note  on 
the  effect  of  an  express  promise  founded 
simply  on  a  moral  obligation,  in  which 
the  opinion  of  Lord  Mansfield  in  ffawkes 
V.  Sand&rs  (3)  oadTrueman  v.  Fenton  (4), 

(1)  By  the  Bankruptcy  Act,  1861  (24  &  25 
Vict  c  134),  8.  164,  after  the  order  of  discliat;ge 
takes  effect  the  bankhipt  shall  not  be  liable  to  pay 
or  satisfy  any  debt,  clain,  or  demand  proveable 
under  the  bankruptcy,  or  any  part  thereof,  on  any 
contract,  promise,  or  agreement,  verbal  or  written, 
made  after  abjudication,  and  if  he  be  sued  on  any 
such  contract,  promise,  or  agreement,  he  may 
plead  in  general  that  the  cooiafi  of  action  ac- 
crued pending  proceedings  in  bankruptcy,  and  may 
give  this  Act  and  the  special  matter  in  evidence. 

With  regaid  to  trust  deeds  for  benefit  of  credi- 
tors, it  is  thus  enacted,  by  section  197 — "  From  and 
after  the  registration  of  every  such  deed  or  iastru- 
ment,  the  debtor  and  creditors  and  trustees  parties 
to  such  deed,  or  who  have  assented  thereto,  or  are 
bound  thereby,  shall  in  all  matters.relating  to  the 
estate  and  effects  of  such  debtor  be  subject  to  the 
jurisdiction  of  the  Court  of  Bankruptcy,  and  shall 
respectively  have  the  benpflt  of,  and  be  liable  to 
all  the  provisions  of  this  Act,  in  the  same  or  like 
manner  as  if  the  debtor  had  been  adjudged  a 
bankrupt,  and  the  creditors  had  proved  and  the 
trustees  had  been  appointed  creditors'  assignees 
under  such  bankruptcy." 

By  the  Bankruptcy  Repeal  and  Insolvent  Court 
'  Act,  1869  (32  &  33  Vict  c.  83),  s.  20,  The  enact- 
ments described  in  the  schedule  to  this  Act  (the 

(2)  3  Bos.  &  P.  247. 

(3)  Cowp.  289. 

(4)  Ibid.  .548. 


that  an  a^^reement  by  a  bankrupt  after  his 
certificate  to  pay  an  antecedent  debt,  is 
one  npon  which  an  action  may  be  brought,  ' 
is  cited,  and  commented  upon. 

[QuAiN,  J. — Had  not  the  bankrupt  at 
the  time  of  the  repeal  of  the  old  Act  a 
vested  right  which  could  not  be  defeated 
by  any  subsequent  enactment  ?] 

la  Flight  y.Beed  (6)  it  was  held  by  the 
Court  of  Exchequer,  Martin,  B.,  dissent- 
ing, that  where  bills  had  been  given  to 
secure  previous  biUs,  which  last  when 
given  were  in  respect -of  a  loan  at  an 
interest  contrary  to  the  existing  usury 
laws,  that  the  second  bills  upon  repeal  of 
these  laws  could  be  enforced ;  and  this 
case  has  a  close-analogy  to  the  present  one. 

Lucius  KeUy,  in  support  of  the  plea. — 
There  is  nothing  in  the  Bankruptcy  Re- 
peal Act,  1869,  which  creates  a  right  to 
sue  on  these  bills.  In  Jones  v.  Phelps  (6), 
in  a  case  where  the  respondent  became 
bankrupt  in  1868,  and  after  adjudication 
gave  the  appellant,  a  creditor,  bills  in 
respect  of  diis  debt,  and  again,  after 
the  passing  of  the  Bankruptcy  Act,  1869, 
gave  fresh  bills  in  renewal  of  those 
originally  given,  Bacon,  V.C.,  held 
that  a  debtor  summons  in  respect  of 
these  new  bills  was  properly  dismissed. 
His  Honour  was  inclined  to  think  that 
for  the  purposes  of  the  case  s.  164  of  the 
Act  of  1861  was  not  repealed,  but  he  pre- 
ferred to  base  his  decision  on  the  broader 
ground,  that  when  a  debtor  was  discharged 
from  a  debt  by  bankruptcy,  a  promise  by 
him  to  pay  it  was  a  mere  nudum  pactum. 
With  regard  to  Flight  v.  Beed  (5),  the 
Court  will  remember  that  an  usurious 
transaction  was  so  &r  valid,  that  if  the 

schedule  includes  the  Bankruptcy  Act,  1861),  are 
hereby  repealed,  "  but  this  repeal  shall  not  affect 
the  past  operation  of  any  such  enactment,  or  revive 
any  Court,  office,  jurisdiction,  authority,  or  thing 
abolished  by  any  such  enactments,  or  affect  tbe 
validity  or  invalidity  of  anything  done  or  suffered 
before  the  commencement  of  this  Act,  or  any  right, 
title,  obligation,  or  liability  accrued,  or  restriction 
imposed  before  the  commencement  of  this  Act" 

(6)  Hurl.  &  C.  703 ;  s.  c.  32  Law  J.  Kep.  (k.s.) 
Ezch.  265. 
1,       (6)  20  Weekly  Rep.  92. 
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creditolr  chose  to  destroy  his  secnrities, 
he  might  recover  the  amount  actually 
advanced,  while  here  there  was  no  con- 
sideration whatever  for  the  bills,  as  the 
plaintiff's  claim  was  discharged  by  the 
deed  of  arfangement. 
Littler,  in  reply. 

CocKBUKN,  G.J. — I  think  that  the  plea 
is  good.  The  action  is  on  bills  of  ex- 
change accepted  by  the  debtor  in  respect 
of  a  debt  which  became  due  while  the 
Bankruptcy  Act,  1861,  was  in  force,  and 
it  appears  that  he  entered  into  a  deed  of 
arrangement,  the  effect  of  which  was  to 
dischu^e  him  from  his  debts  in  the  same 
manned  as  if  he  had  obtained  a  discharge 
in  bankmptcy.  Now  by  section  164  of 
the  Act  of  1861  the  bankrupt  is  not  liable 
after  an  order  of  discharge  in  bankruptcy 
to  pay  anjr  debt  or  demand  provable 
under  the  bankruptcy  on  any  contract 
made  after  adjudication.  Subsequently 
the  Act  of  1861  is  repealed,  and  after 
this  repeal  the  bills  were  given.     It  has 

•  been  contended  before  ns  that  in  the  case 
of  a  bankruptcy  after  the  repeal  bills  of 
exchange  like  those  in  question  might 
be  given  and  sued  upon.    Upon  this  point 

\\i  I  pronounce  no  opinion  whatever;  it  will 
be  time  enough  to  decide  it  when  it  comes 
before  us.  It  is  quite  clear  that  when 
the  Bankmptey  Repeal  Act,  1869,  was 
passed  the  law  imposed  a  restriction  upon 
the  right  to  sue  upon  these  biUs  ;  and  it 
seems  to  me  impossible  to  suppose  that 
the  Legislature  intended  anything  so 
monstrous  and  anomalous  as  to  remove 
this  restriction  in  respect  of  past  transac- 
tions, though  they  may  have  intended  to 
alter  the  law  with  respect  to  future  bank- 
mptoies.  And  when  I  look  at  section  20 
of  the  Act  of  1869, 1  find  that  the  repeal 
is  not  to  affect  the  past  operation  of  pre- 
vious enactments,  or  any  right,  title, 
obligation  or  liability  accrued,  or  restrict 
tion  imposed,  before  the  commencement 
of  the  Act.  I  think  these  words  are 
quite  large  enough  to  apply  to  the  present 
case.  Under  the  old  law,  the  plaintiff 
could  not  have  sued  the  debtor  in  respect 

.'    of  these  bills,  and  I  cannot  snppose  that 

•  the  Legislature  intended  to  take  away 
this  MBtriction,  but  have  every  reason  to 
think  that  they  meant  to  preserve  it> 


MELtoB,  J. — I  am  of  the  satneopinioni 
The  effect  of  section  164  of  the  Act  ot 
1861  is,  that  after  the  order  of  discharge 
takes  effect  the  bankrupt  is  not  to  be 
liable  to  satisfy  any  demand  provable 
Under  the  bankruptcy,  on  any  contract 
or  promise  made  after  adjudication,  and 
if  sued  on  any  such  contract,  may  plead 
that  the  cause  of  action  accrued  pending 
proceedings  in  bankmptey.  It  seems, 
therefore,  that  the  question  is,  whether 
a  bill  of  exchange  given  in  respect  of 
such  a  debt  before  the  Act  of  1869,  cornea 
within  the  meaning  of  the  words  in  sec- 
tion 20)  "shall  not  affect  the  past  operation 
of  any  such  enactment,  or  ^ect  the  vali- 
dity or  invalidity  of  anything  done  or 
suffered  before  the  commencement  of  the 
Act."  It  seems  to  me  that  the  transaction 
is  clearly  withib  the  words  of  the  saving 
clause. 

Hannen,  J.,  concurred. 

Qdain,  J. — I  am  of  the  same  opinion. 
When  the  Act  of  1869  Was  passed,  thb 
law  which  it  repealed  prohibited  the 
revival  of  a  debt  discharged  by  a  bank- 
ruptey.  Having  regard  to  the  case  of 
Surtees  v.  Ellisun  (7),  where  it  was  held 
that  a  bankruptoy  founded  upon  a  trading 
which  had  only  continued  previously  to 
the  existing  Bankrupt  Act,  9  Geo.  4.  c.  16, 
could  not  be  supported,  as  the  trading 
could  not  be  regarded  as  if  it  had  con- 
tinued after  the  passing  of  the  new  Act, 
I  should  have  been  disposed  to  hold,  apart 
from  the  express  wprds  of  the  saving 
clause,  that  the  present  Act  could  not 
make  the  position  of  the  parties  to  the 
transaction  diffeMnt  from  that  in  which 
they  stood  before  the  old  Act  was  rcr 
pealed.  But  I  agree  with  my  Lord  and 
the  rest  of  tiia  Court  that  the  saving 
clause  expressly  prevents  this  action  from 
being  maintained. 

Judgment  for  the  defendoM. 


Attomeya — 6.  S.  &  B^  Brandon,  for  pUuntiffl 
E.  S.  Lewis,  for  defendant. 


(7)  9  B.  &  C.  793. 
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1872.' 
Not.  15. 

Negligence — Agreement  by  RaUvoay — 
Passenger  to  travel  at  his  own  Risk. 

Declaration,  that  plaintiff  vnas  received  by 
the  defendamts,  a  raiboay  company,  as  a 
passenger  to  be  safely  carried  on  their  rail- 
way on  a  journey  from  Piel  Pier  to  Car- 
lisle, and  that  the  defendants  so  negligently 
managed  the  railway  and  the  traffic  upon 
it,  that  a  collision  took  place,  by  which  the 
plaintiff  was  injured.  Plea,  that  the  plain- 
tiff was  received  as  a  passenger  under  a/n 
agreement  tliat  he  should  travel  at  his  own 
risk.  Beplieation,  that  it  was  by  reason  of 
gross  and  wilful  negligence  and  mismanage- 
ment of  the  defendants  that  the  collision 
took  place  : — Held,  that  the  replication  was 
bad,  for  tlie  agreement  stated  in  the  plea 
must  be  taken  to  include  the  negligence 
mentioned  in  the  replication. 

Declaration.  First  count — That  the 
plaintiff  became  and  was  received  by 
the  defendants  as  a  passenger  to  be  safelj 
and  secorely  carried  upon  a  railway  of 
the  defendants  on  a  jonmey  from  Piel 
Pier  to  Carlisle  for  reward  to  the  defend- 
ants. Yet  the  defendants  did  not  safely 
and  securely  carry  the  plaintiff  upon  the 
said  railway  on  the  said  jonmey,  and  so  neg- 
ligently and  unskilfully  conducted  them- 
selves in  relation  thereto,  and  in  managing 
the  railway  and  the  traffic  thereon,  that  a 
locomotive  eng^e  and  tender  there  being 
on  the  railway,  ran  into  and  came  into 
collision  with  the  train  of  carria.ges  in  one 
of  which  the  plaintiff  was  such  passenger, 
and  the  plaintiff  was  thereby  greatly 
shaken,  bruised  and  otherwise  injured,  &G. 

Third  plea  to  the  first  count — That  the 
defendants  received  the  plaints  to  be 
carried  under  a  free  pass  from  Piel  Pier 
to  Carlisle  as  a  drover,  accompanying 
cattle,  which  the  defendants  had  con- 
tracted to  carry  fiwm  Piel  Pier,  to  Carlisle 
under  an  agreement,  whereby  it  was  pror 
vided  that  any  drover  accompanying  the 
cattle  during  the  transit  from  Piel  Pier 
afoTesaid  to  Carlisle  shonld  travel  at  bis 
own  risk,  and  the  plaintiff  did  not  be- 
come nor  was  received  by  the  defendants 
to  be  by  them  carried  on  any  other  terms, 
and  whilst  the  defendants  were  carrying 
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e  cattle,  and  whilst  the  plaintiff  was  ac- 
companying the  cattle  during  the  transit, 
the  defendants  committed  the  cansee  of 
action  in  the  first  connt  mentioned. 

Replication  to  the  defendants'  third  plea 
that  it  was  by,  and  by  reason  of  gross  and 
wilful  negligence  and  mismanagement  of 
the  defendants,  in  and  in  relation  to  the 
matters  in  the  first  count  mentioned,  that 
the  alleged  grievances  therein  mentioned 
were  committed  by  the  defendants. 

Demurrer  and  joinder  in  demurrer. 

Orompton,  in  support  of  the  demurrer. — 
The  question  turns  entirely  upon  the 
construction  of  the  notice  or  agreement 
stated  in  the  plea,  and  this  notice  is  so 
worded  as  to  exempt  the  company  fiwm 
responsibility,  even  though  their  servants 
may  have  been  guilty  of  gross  negligence. 
The  plaintiff  is  carried  gratuitously,  and 
chooses  to  enter  into  a  contract  which 
takes  away  his  right  to  maintain  this 
action.  The  question  has  been  prac- 
tically decided  in  several  cases.  In  Garr 
v.  Tlie  Lancashire  and  Yorkshire  Railway 
Company  (1),  the  railway  company  at  the 
time  they  received  a  horse  from  the 
plaintiff  gave  him  a  ticket  which  stated 
that  they  would  not  be  responsible  for 
any  injury  or  damage,  however  caused, 
occurring  to  live  stock  travelling  upon 
their  railway.  It  was  proved  l£at  the 
plaintiff's  horse  while  in  the  custody  of 
the  defendants  was  injured  through  gross 
negligence  on  their  part.  It  was  held 
that  upon  the  true  construction  of  the 
notice  the  defendants  were  not  respon* 
sible  for  the  loss,  although  occasioned  by 
their  negligence.  Austin  v.  The  Man- 
chester, SJieffield  and  Lincolnshire  Rail- 
way (2),  is  to  the  same  effect,  the  Court 
there,  as  in  the  former  case,  laying  stress 
on  the  words  damage  however  caused, 
which  was  in  the  notice,  and  holding  that 
proof  of  gross  negligence  did  not  take 
the  case  out  of  the  exemption.  In  Hinton 
V.  Dibbin  (3),  where  a  parcel  was  handed 
to  a  carrier  without  a  declaration  of  the 

(1)  7  Exeh.  Rep.  707;  8.c.  21  Lav  J,  Bcp. 
(N.s.)Exch.261. 

(2)  10  Com.  B.  Bep.  454  ;  a.  c  21  Law  3.  Bap. 
(n.s.)  C.P.  179. 

(3)  2  Q.B.  Rep.  646;  8.  c.  II  Law  J  Rep, 
(y.s.)a.B.  113. 
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natnre  and  valno  of  tho  goods  under  the 
Gamers  Act,  and  it  was  alleged  that  the 
goods  were  lost  by  tho  gross  negligence 
of  the  narriers,  the  Court  in  an  elaborate 
judgment  held  that  this  did  not  make  the 
carrier  liable.  The  principle  of  these 
cases  is  applicable  to  the  facts  now  before 
the  Court. 

BtUt  {Murphy  with  him),  in  support  of 
the  replication. — The  question  raised  in 
the  present  case  is  simply  whether  there 
is  not  a  distinction  between  ordinary  and 
extraordinary  negligence.  The  agreement 
only  protects  the  company  from  the  con- 
sequences of  an  accident  which  might 
with  care  have  been  avoided,  but  it  leaves 
them  liable  for  the  result  of  gross  and 
outrageous  negligence.  In  PkiUips  v. 
Clark  (4),  where  goods  were  carried  under 
a  bill  of  lading  which  stipulated  that  the 
shipowner  should  not  be  liable  for  leak- 
age and  breakage,  it  was  held  that  he 
remained  liable  for  leakage  and  breakage 
caused  by  his  own  negligence  or  by  that 
of  his  servants. 

[Blackburn,  J.— In  McManus  v.  The 
Lancashire  and  Yorkshire  Mailwa/y  Com- 
pany (5),  it  was  held  that  a  con- 
dition by  which  the  company  were  not 
to  be  responsible  for  any  injury  or 
damage  (however  caused)  to  live  stock 
while  travelling  upon  the  railway  was 
unreasonable,  as  ic  professed  to  protect 
the  defendants  from  all  loss,  though  oc- 
casioned by  their  own  misconduct.  This 
seems  to  assume  that  the  agreement  does- 
not  bear  the  construction  you  seek  to  put 
upon  it,  and  on  the  carriage  of  passengers 
yon  cannot,  of  course,  object  that  the  con- 
dition is  unreasonable.  Why  should  not 
the  company  be  at  liberty  to  say,  "  Wc 
will  not  be  liable  whether  our  servant  has 
been  lazy  or  has  only  made  a  mistake."] 

There  is  a  difiFerence  between  an  accident 
from  a  mere  oversight,  and  one  arising 
from  a  perverse  disregard  of  the  ordinary 
course  of  traffic. 

CocKBURN,  C.J. — I  am  of  opinion  that 
the  plea  is  good  and  the  replication  bad. 
It  appears  &om  the  plea  that  the  plaintiff 

(4)  2  Com.  B.  Eep.  N,.S.  166 ;  s.  c.  26  Liw 
J.  Bep.  (K.S.)  C.P.  167. 

(5)  4  Hurl.  &  N.  327  ;  s.  c.  28  Law  J.  Rep.  (n.s.) 
Exch.  353. 


had  a  free  pass,  and  was  carried  under  an 
agreement,  in  which  it  was  provided  that 
he  should  travel  at  his  own  risk,  and  I 
think  that  such  an  agreement  must  have 
been  intended  to  exclude  everything  to 
which  the  company  would  ordinarily  be 
liable  as  carriers  of  passengers.  Now  I 
cannot  think  of  anything  for  which  the 
company  would  be  liable  with  regard  to 
the  plaintiff  except  negligence.  There 
would,  under  ordinary  circumstances,  be 
an  obligation  to  use  due  care  in  carrying 
the  plaintiff.  This  obligation  is  excluded 
by  the  express  terms  of  the  bargain,  and 
consequently  there  is  a  good  defence  to 
the  action. 

Blackburn,  J. — I  am  of  the  samo 
opinion.  The  duty  of  the  defendants '  as 
carriers  of  passengers  is  to  take  reason- 
able care  th^at  such  passengers  shall  not 
be  exposed  to  danger  during  their  journey. 
If  through  the  want  of  due  care  the  pas- 
senger is  killed  or  injured,  the  carrier  is 
liable  to  make  compensation,  and  may 
even  be  made  criminally  responsible.  An 
agreement  that  the  passenger  should  be 
carried  at  his  own  risk  would  not  take 
away  the  carrier's  liability  to  a  criminal 
prosecution.  No  such  agreement  could 
be  set  up  as  a  defence  to  an  indictment,  but 
there  is  nothing  to  prevent  it  from  being 
pleaded  in  a  civil  action.  In  the  present 
case  the  agreement  substantially  amounts 
to  this,  that  the  passenger  should  be 
carried  at  his  own  risk,  and  that  so  far  as 
he  is  concerned  he  shall  not  be  at  liberty 
to  bring  an  action  for  damages  against 
tho  company.  What  is  meant  by  the  ex- 
pression "  wilful  negligence  "  in  the  repli- 
cation I  do  not  know,  but  I  feel  convinced 
that  it  is  included  under  the  terms  of  the 
agreement. 

Mellor,  J. — I  am  of  the  same  opinion. 
The  plaintiff  appears  to  have  been  received 
as  a  passenger  under  unusual  circum- 
stances, for  he  had  a  &ee  pass,  and  in 
consideration  of  it  agreed  to  be  carried 
at  his  own  risk.  This  contract  clearly 
exempts  the  company  from  all  ordinary 
liability;  and  although  I  do  not  doubt 
that  there  may  be  degrees  of  negligence, 
I  think  that  the  exemption  is  applicable 
to  everyone  of  them. 

QuAiN,  J. — I  am  of  the  same  opinion. 
The  action  is  founded  upon  negligence, 
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■without  which  the  company,  who  are  not 
insurers,  could  not  be  made  liable.  But 
it  appears  that  there  was  a  contract  by 
which  they  were  expressly  protected  from 
any ^ch  liability.  Thequestion is, whether 
the  statement  in  th^  rephcation  takes  the 
case  out  of  the  contract.  I  cannot  think 
•  that  it  does  ;  the  negligence  mentioned  in 
the  rephcation  is  the  very  thing  for  which 
the  defendants  stipulated  that  they  should 
not  bo  responsible,  and  the  word  "  Wilful" 
does  not  carry  the  case  any  further,  espe- 
cially when  we  consider  that  a  master  is 
not  liable  for  the  wilful  acts  of  his  servants. 
Jvdgmeid  for  the  defendants. 

Attorneys — Johnston  &  Mounsey,  for  plaiDtiff; 
Sharp  &  UUithorne,  for  dofendant. 


[IN  THE  EXCHEQUER  CHAMBER.] 
{^Error  ftum  tk6  Court  of  Queen's  Beiush.) 

1872.      1     MAY  V.   THE   GRBAT  \yESTEBM 
.Nov.  26.  J  EAILWAY  COMPANY. 

Lands  Glauses  Consolidation  Act,  1845 
(8^9  Vict.  c.  18),  ».  Vi7—8-ivperflmras 
J/and  unsold;  Pro^jerii/  in — Owners  of 
Lands  adjoining. 

By  the  Lands  Clatttes  Consolidation 
Ad,  1845,  "  with  respect  to  lauds  acquired 
hij  tlie  promoters  of  tlie  undertahitiij  under 
the  provisions  of  this  or  tJis  ajiecial  Act,  or 
any  Act  incorporated  therewith,  hiU  ichich 
shall  not  he  retjuired  for  the  iiurposes  there- 
if,"  it  is  etMcted  by  section  127  that, 
"  within  the  prescribed  period,  or,  if  no 
j>eriod  be  prescribed,  within  ten  years  after 
lite  expiration  of  tJie  time  limited  for  the 
rompletion  of  the  works,  llie  promoters  of 
the  undertaking  sluill  absolutely  sell  aiid 
dispose  of  all  such  superfluous  lands,  and 
apply  the  purchase  money  arising  from  such 
sides  to  the  -purposes  of  the  speeiai  Act  / 
and,  m  default  thereof,  all  such  superfbutms 
lajids  remaining  unsold  at  the  eo^iration  of 
tuch  peruid  shall  thereupon  vest  in  and 
become  the  propei-ty  of  the  owners  of  the 
lands  a^oining  thereto,  in  proportion  to  the 
vntent  of  their  lands  respectively  adjoining 
ttie  same." 

The  B.  Sf  H.  Railway  Company  was 
incorporated  for  the  purpose  of  making  a 
railway  which  was  to  be  completed  on  or 
b^'ore  tfie  3Qth  of  June,  1850.     The  rights 


and  powers  of  tlie  B.  Sf  H.  Compam/  be- 
came vested  in  the  defendants  in  the  year 
1846.  The  plans  and  books  of  reference 
deposited  with  the  clerk  of  the  peace  in- 
cluded a  field  in  tlie  parish  of  B.,  the  pro- 
perty of  M.  and  others.  With  the  excep- 
tion of  a  narrow  strip  on  the  north  side, 
the  whole  field  was  included  within  the 
limit  of  deviation  delineated  on  the  plan. 
By  a  rujtice  of  the  \lth  of  March,  1846, 
tlie  owners  were  required  to  treat  vnth  the 
defendants  for  the  purchase  of  part  of  the 
field,  and  tlie  ttoZue  was  settled  by  arbitra- 
tion. By  a  notice  of  the  6th  of  November, 
1846,  the  owners  were  required  to  treat  with 
the  defendants  for  the  purchase  of  the  re- 
mainder, the  value  being  subsequently 
agreed  upon.  The  whole  fiM  was  conveyed 
to  the  defendants  in  fee  simple  by  indenture 
of  the  l-lth  of  May,  1847.  The  defendants 
took  possessimi,  and  on  a  portion  of  the 
jieUl,  viz.,  ba.  Or.  33p.  to  the  south,  con- 
structed a  portion  of  their  line  and  a  station 
and  other  works  connected  therewith  ;  upon 
part  of  the  remainder  they  deposited  chalk 
and  oilier  spoil,  which,  in  making  the  rail- 
way, VMS  excavated  from  a  cutting  near  (/te 
eaul  field,  and  in  order  to  provide^  atidfor 
the  purpose  of  providing  a  place  for  de- 
posiling  the  chalk  and  spoil  from  the  said 
cutting,  the  company  purchased  the  whole 
of  the  said  field.  Mislead  of  purchasing  a 
portion  only.  The  chalk  and  spoil  were 
deposited  and  remain  upon  pari  of  tlie 
field  to  the  depth  of  from  one  to  eight  or 
ninefeet^  the  d^endants  allowing  certain 
persons  ,to  use  it^  and  receiving  rent  from 
such  persmis. 

By  a  special  Act  obtained  by  the  defen- 
dants in  the  year  1861,  it  was  provided 
that  the  time  limited  "for  tlie  sale  of  su- 
perfiaous  lands  belonging  to  and  vested  in 
the  company  within  the  several  parishes 
enumerated  in  the  schedule  to  this  Act  an- 
nexed, shall  be  and  tlie  same  are  hereby 
extended  to  the  further  period  qf  seven 
years  from  the  passing  of  this  Act." 

By  another  special  Act  obtained  by  the 
defendants  in  the  year  1868,  it  was  provided 
that  "  the  company  may,  notwithstanding 
anything  to  the  contrary  in  the  Lands 
Clauses  Consolidation  Act,  1845,  or  in  any 
Act  relating  to  the  company,  Sfc,  retain 
aiid  liold  any  lands  belonging  to  them  in 
the  parishes  enumerated  in  schedule  A  to 
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ihi»  Act,  euid  tekich  have  not  yet  been  op- 
plied  to  the  pwrposes  of  the  company  for, 
the  period  of  ten  yean  after  the  passing  of 
this  Aet,"  ^ 

The  above  named  parish  of  B.,  in  which 
the  eaid  field  was  sUuate,  was  one  of  the 
panthee  enumerated  in  the  respective 
tekedulee  to  the  above  mentioned  Acts. 

The  land  to  the  north  having  become  the 
property  of  the  plaintiff,  he,  on  the 
10th  of  June,  1869,  commenced  an  action 
of  ejectment  to  recover  from  th-e  defendants 
the  portion  of  the  field  to  which  his  land 
adjoined.  There  being  no  prescribed  period 
within  which  the  defendants  were  bound  to 
sell  "  supetfiuou*  "  lands,  the  period  of  ten 
years  mentioned  in  section  127  toould 
apply  : — 

Held,  by  Kku.t,  G.B.,  Keaung,  J.,  and 
Briett,  J.,  affirming  the  judgment  of  the 
Court  of  Queen's  Bench  (dissentientibus 
Ma-BTIH,  B.,  and  Btlss,  J.),  thai  the  plain- 
tiff was  entiHed  to  recover. 

ThiB  was  error  npon  a  Special  Case 
stated  for  the  opinion  of  the  Court  of 
Queen's  Bench.  The  Special  Case  may 
be  fonnd  at  length  in  the  report  of  the 
csae  when  in  the  Court  below — see  41 
Law  J.  Sep.  (h.s.)  Q.B.  104,  where  also 
the  plan  referred  to  is  copied.  The  jndg- 
ment  of  Martin,  B.,  so  fnllj  states  the 
circamstances,  that  it  is  not  necessaiy  to 
aet  them  oat  here. 

Mtmisty  {Raymond  with  him)  argned 
on  behalf  of  the  defendants  (the  plaintiffs 
in  error).  He.referred  to  the  several  Acts 
of  Parliament  specified  in  the  Special 
Case — to  the  Bailways  Clanses  Consoli- 
dation Act,  1845  (8  &  9  Vict.  c.  20)  ; 
the  Companiee  Clauses  Consolidation 
Act,  1845  (8  <fc  9  Vict.  c.  16),  to  The 
City  of  Glasgow  Union  Bailway  Company 
T.  The  Caledonian  Railway  Company  (1), 
Moody  T.  Corbett  (2),  Malins  v.  Freeman 
(3)  and  MoUon  t.  Camrottx  (4). 

(1)  Law  Bep.  2  Scotch  App.  180. 

(2)  6  B.  &  S.  869,  in  eiror ;  7  B.  &  S.  544 ; 
••  c  84  Law  J.  Bep.  (n.s.)  Q.B.  166,  in  error; 
36  Law  3.  Bep.  (N.a.)  C^.B.  161 ;  8.0.  Law  Brp.  1 
as.  610. 

(3)  4  Bing.  N.C.  896 ;  «.  c  7  Law  J.  Bep.  (k.s.) 
Cj>.  218. 

(4)  4  Eieh.  Bep.  17 ;  b.  c.  18  Law  J.  Bep. 
(xa)  Ezeh.  i6e. 


Finder  (H.  T.  Cole  with  him),  argned 
on  behalf  of  the  plaintiff  (the  defendant 
in  error). — ^He  referred  to  the  several  sta- 
tutes and  to  Doe  d.  Armistead  v.  The  North 
Staffordshire  Bailway  Company  (5),  Doe 
d.  Payne  v.  The  Bristol  and  Exeter  Bail- 
way  Company  (6),  Lord  Oarington  v.  The 
Wycombe  Bailway  Company  (7),  Earl 
Beauchamp  v.  The  Oreat  Western  Bailway 
Company  (8);  Bangeley  v.  The  Midland 
Bailway  Company  (9),  Lund  v.  The  Mid- 
land Bailway  Company  (10),  TotoAson  v. 
Tiekell  (11),  and  to  Moody  v.  Corbett  (2). 

Manisty  replied.- 

Cur.  ado.  mdi. 

There  being  a  difference  of  opinion, 
the  following  judgments  were  delivered- 
on  Nov.  26— 

Maetin,  B. — The  facts  of  this  case  are 
these.  In  the  year  1845  a  railway  com- 
mny  was  created  called  the  Berks  and 
Hants  Railway  Company.  In  the  year 
1846  the  interest  of  this  company  was 
transferred  to  and  vested  in  the  defend- 
ants. There  was  a  field  containing  15a. 
Or.  33p.,  which  was  then  the  property  of 
Jane  May,  John  Simmonds  and  Charles 
Simmonds ;  the  whole  of  this  field  was 
included  in  the  plan  and  book  of  refer- 
ence,  but  the  whole  was  not  included 
within  the  limit  of  deviation  delineated 
on  the  plan.  There  was  a  narrow  strip 
on  the  northern  side  of  the  field  be- 
yond the  line  indicating  the  limit  of  devia- 
tion. By  a  notice  of  the  11th  of  March, 
1846,  Jane  May  and  the  other  two  owners 
were  required  to  treat  with  the  defendants 
for  a  purchase  of  the  field  towards  the 
south,  viz.,  3a.  Ir.  4p.,  and  the  vaJne  of  this 
portion  was  settled  by  an  arbitrator  at 
571Z.  7s.  By  a  further  notice  of  the  5th  of 
November,  1846,  Jane 'May  and  the  other 
two  owners  were  required  by  the  defend- 

(6)  16  Q.B.  Bep.  626 ;  s.  c.  20  Law  J.  Bep. 
(>r.8.)  as.  249. 

(6)  6  Mee.  &  W.  320 ;  b.  c.  9  Law  J,  Bep.  (k.».) 
Exch.  232. 

(7)  87  Law  J.  Bep.  (ir.s.)  Chanc.  213 ;  a.  c  Law 
Bep.  3  Chanc  App.  377. 

(8)  38  Law  J.  Bep.  (n.s.)  Chanc  162 ;  s.  c  law 
Bep.  3  Chanc  App.  746. 

(9)  87  Law  J.  Kfp.  (n.s.)  Chanc  813 ;  b,  c  L.-iw 
B«^.  3  Chano.  App.  306. 

(10)  84  Law  J.  Bep.  (k.s.)  Chanc.  276. 

(11)  3  B.  &  Aid.  31. 
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ant*  to  treat  with  them  for  the  remaindiTof 
the  field,  and  it»  Talne  wait  mibMer^uctitlv' 
Mfprtei  on  at  1,7C^/.  In  both  notice*  it 
wan  atated  that  the  land  waa  rcqnired  ttrr 
the  porpoaea  c^  the  Berlw  and  llantit  Kail- 
wajr,  hj  indentare  of  the  12th  of  May, 
1847,  Jane  Maj  and  the  other  two  ownera 
conrejed  the  whole  field  to  the  defend- 
ant* in  fee  aimple.  Upon  the  completion  of 
the  pnrchaae,  the  defendantB  took  possea- 
tion  of  the  field,  and  upon  a  portion  of  it, 
viz.,  !>tk.  Or.  33p.  towards  the  math,  con> 
atmcted  a  portion  of  their  line  and  a 
atation  and  other  worka  connected  with 
the  railwar,  and  upon  mnch  the  larger 
part  of  the  remainder  deposited  chalk 
and  apoil  which,  in  making  the  railway, 
were  excavated  from  a  catting  near  the 
field,  for  the  jmrpose  of  which  deposit, 
the  defendanta  had  porchaaed  the  whole 
of  the  field  instead  of  a  portion  only.  The 
plan  shews  the  extent  of  the  field  covered 
tnr  the  spoil  and  the  extent  nncovered. 
1  he  depth  of  the  spoO  varies  &om  one  foot 
to  eight  or  nine  feet,  and  since  the  com- 
pletion  of  the  railway,  the  surface  has 
been  used  for  growing  vegetables,  for 
which  rent  has  been  paid  to  the  defend- 
ants and  their  servants.  The  time  for  the 
completion  of  the  railway  expired  on  the 
:iOth  of  Jnne,  18^0.  On  that  day  the  land 
adjoining  to  the  north  was  the  property 
of  the  plaintiff.  The  ejectment  was 
brought  on  the  10th  of  Jane,  18G9,  and 
the  plaintiff  claims  to  recover,  under  the 
127th  section  of  the  Lands  Clauses  Act, 
H  A  {)  Vict.  c.  18,  the  space  shewn  on  the 
plan  Q  B  F  H  as  saperflnous  land,  being 
tlie  space  covered  l^  the  spoil  and  the 
Kniall  space  uncovered.  The  defendants 
(^intend,  first,  that  the  land  is  not  saper- 
flnous land,  that  it  was  and  is  required 
for  the  purposes  of  the  undertaking,  viz., 
the  deposit  of  the  spoil.  Secondly,  that  the 
strip  of  land  M  to  X  on  the  plan  was  not 
acqaired  by  the  defendants  compnisorily 
under  the  provisions  of  the  Act,  but  volun- 
tarily by  agreement,  and  that  the  only  land 
subject  to  the  127th  section  is  the  land 
sonthof  the  lineM  N,and  that  the  property 
in  the  land  adjoining  thereto  on  the  north 
was  not  in  the  plaintiff  but  in  the  de- 
fondants  themselves  as  owners  of  the  strip 
north  of  the  line  M  N.  Thirdly,  that  by 
virtno  of  the  provisions  of  two  Acts  of  Par- 


liament 24  &  25  Vict.  c.  ociv.  a.  41,  which 
nyreivcd  the  R<^iyal  ament  1st  of  Angpost, 
1>^»;1,  and  31  A  '-'.2  Vict.  c.  c.  a.  20 
(Royal  assent  13th  of  Jnly,  IhtiS),  tho 
defendants  are  entitled  to  the  laJad  in 
di.spate.  With  respect  to  this  last  point, 
if  the  contest  of  the  phiintiff  be  in 
other  rexpects  right,  th«i  by  virtue  of 
the  127th  section  of  the  Lands  Clanses 
Act,  the  snperflaoos  land  vested  in  and 
became  the  property  of  Uie  plaintiff  on 
the  30th  of  Jane,  1800.  The  enactment 
is  absolute ;  there  is  nothing  said  about 
taking  possession  of  the  land.  The  41st 
section,  above  referred  to,  enacts  that  the 
period  for  the  sale  of  superfluooa  land 
now  belonging  to  and  vested  in  the  de- 
fendants shall  be  extended  for  a  farther 
period  of  seven  years  from  the  Ist  of 
Angast,  18C1.  The  plaintiflb  seem  to 
have  two  answers  to  this  contention. 
First,  the  seven  years  had  expired  before 
the  action  was  commenced ;  and,  secondly, 
the  land  did  not,  at  the  time  of  the  passing 
of  the  Act,  belong  to  nor  was  vested  in  the 
defendants,  because,  if  the  contention  of 
the  plaintiff  be  in  other  respects  right,  it 
was  vested  in  and  had  become  the  pro- 
perty of  the  plaintiff  by  virtue  of  tho 
127th  section  on  the  30th  of  June,  1850. 
The  enactment  in  the  second  Act  is  that 
the  defendants  may  retain  and  hold  any 
lands  belonging  to  them  for  the  period  of 
ten  years,  from  the  13th  of  Jnly,  18C8 ; 
but,  if  the  plaintiff  be  otherwise  rights 
the  land  in  qnestion  did  not  belong  to 
them  on  the  13th  of  Jnly,  1868;  on  the 
contrary,  it  belonged  to  the  plaintiff.  It, 
therefore,  seems  to  me  that  the  defendants 
fail  as  to  this  contention.  Moody  v.  Cor- 
bet (2)  is  an  authority  to  this  effect. 

By  the  8  4  9  Vict.  c.  20  (The  Railway 
Claaaes  Consolidatiou  Act,  1845),  tho 
company  are  authorised  to  take,  compni- 
sorily, the  land  within  the  limits  of  devia- 
tion ;  and  by  section  45,  in  addition  to 
the  lands  authorised  to  be  compulsorily 
taken,  it  was  lawful  for  them  to  contract 
with  any  party  willing  to  sell,  for  the  pur- 
chase of  land  adjoining  or  near  to  the 
railway,  not  exceeding  a  certain  prescribed 
quantity,  for,  amongst  other  purposes,  any 
purpose  which  may  be  requisite  or  con- 
venient for  the  formation  or  use  of  the 
railway.   The  case  of  The  City  of  Glasgow 
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Union  Baibeay  Company  v.  The  Caledonian 
SaOway  Company  (1)  has  conclnsiTely 
determined  that,  in  order  to  let  in  the 
operation  of  the  127th  section,  the  lands 
adjoining,  which  confer  npon  its  owners 
the  property  in  the  snperflnons  land, 
mnst  be  adjoining  to  lands  compalsorilj 
taken,  and  that  the  section  does  not  apply 
when  the  lands  in  respect  of  which  the 
right  is  claimed  adjoin  lands  taken  by 
oontraot  or  agreement,  and,  as  already 
said,  the  contention  of  the  defendants  is, 
first,  that  the  adjoining  land,  in  respect 
of  which  the  plaintiff  claims,  does  not  ad- 
join npon  land  compnlsorily  taken,  but 
npon  land  acquired  by  contract.  There 
was  no  compulsory  power  under  which 
the  strip  of  land  M  N  could  be  taken ;  it 
could  only  be  taken  .by  reason  of  the 
owner  of  it  being  willing  to  sell  it.  From 
M  to  N  southward  could  have  been  com.i 
pnlsorily  taken,  and  the  owners  of  land 
adjoining  to  the  north  of  the  line  would 
be  within  the  127th  section,  but  the  de- 
fendants themselves,  and  not  the  plaintiff, 
were  the  owners  of  this  adjoining  land. 
The  answer  of  the  plaintiff  was  that  the 
defendants  had  estopped  themselves  &om 
saying  that  the  whole  piece  of  land  was 
not  taJcen  compnlsorily,  because  they  had 
dealt  with  the  land  under  a  notice  to 
treat.  In  my  opinion  this  is  not  an  es- 
toppel, and  the  question  depends  upon 
the  trae  facts.  I  think  the  plaintiff  has 
failed  to  bring  himself  within  the  127th 
section. 

It  was  further  contended  that  the  land 
was  not  "saperfluous  land."  The  sec- 
tions relating  to  superfluous  land  are 
introduced  by  a  general  heading,  "  With 
respect  to  lands  acquired  by  the  pro- 
moters of  the  undertalcLDg,  which  shall 
not  be  required  for  the  purposes  thereof." 
These  are  the  lands  which  the  legislature 
speaks  of  as  "  such  superfluous  lands." 
Now  lands  not  required  for  the  purposes 
of  the  undertaking  must  mean  lands  ac- 
quired, and  either  never  required,  or 
which  having  been  at  one  time  required, 
are  so  no  longer  for  those  purposes.  There 
can  be  no  other.  The  land  acquired  and 
sought  to  be  recovered  in  this  ejectment 
certainly  was  at  one  time  required  for  the 
]nirpo8es  of  the  undertaking — Lund  v. 
The  Midland   Railway    Compa/ny   (10) ; 

Nsw  SniBS,  42.— Q.B. 


Earl  Beauchamp  v.  The  Great   Western 
BaUway  Company  (8). 

Is  it  so  no  longer,  has  it  ceased  to.bo 
so  ?  It  seems  to  me  not,  for  it  is  still  put 
to  the  purposes  for  which  it  was  acquired, 
viz.,  the  holding  of  the  spoU.  The  only 
-  way  this  arg^ient  can  be  met  is  to  say, 
that  the  spoil  has  become  part  of  the  land, 
and  that,  therefore,  the  land  now  serves 
no  "  purpose,"  and,  therefore,  is  not  re- 
quired, and  is  superfluous.  Now  if  the 
chalk  put  on  it  had  sublimated  or  sunk 
through  the  land  into  the  bowels  of  the 
earth,  this  would  be  true.  But  it  has  not 
gone  from  the  surface.  It  is  there,  though 
it  has  been  levelled  and  treated  as  land  to 
some  extent.  If,  instead  of  chalk  spoil, 
old  brick  ends  or  clinkers  or  other  things, 
which  would  grow  nothing,  had  been  put 
there,  the  plaintifi^s  argument  could  not 
be  used.  So  also,  if  the  chalk  had  been 
on  in  shapes  so  irregular  that  it  could  not 
be  used.  Suppose  the  company  took  any 
of  the  spoil,  could  it  be  said  they  had 
opened  a  chalk  pit,  or  that  they  were  re- 
moving some  of  the  soil  and  were  tres- 
passers ?  lu  truth,  the  land  is  under  the 
spoil  stUl.  The  chalk  is  not  part  of  the 
land.  Nobody  describing  the  place  would 
say  chalk  was  the  surface  of  the  land ;  he 
would  say  there  was  the  snr&ce-soil  with 
chalk  on  it.  But  there  are  to  my  mind 
arguments  to  the  contrary  of  this  argu- 
ment to  be  found  in  the  Act  of  Parliament. 
By  section  127,  the  "  lands  "  are  to  be 
sold ;  by  section  128,  the  "  lands  "  are  to 
be  offered  to  certain  persons.  Suppose 
there  was  such  a  sale,  would  not  the  pur- 
chaser have  a  right  to  call  for  the  removal 
of  this  spoil  ?  Would  he  not  be  at  liberty 
to  say,  "  This  is  no  part  of  the  lands  "  ? 
"  The  lands  you  are  to  sell  are  the  lands 
you  bought."  Further,  the  promoters 
are  to  sell  within  the  prescribed  period,  or 
ten  years  after  the  expiration  of  the  time 
limited  for  the  completion  of  the  works. 
This  furnishes  two  arguments ;  a  general 
one  and  a  particular.  The  general 
one  is  this.  It  supposes  that  the  super- 
flnousness  of  the  lands  will  be  apparent 
within  the  time  limited,  or  the  ten  years. 
It  supposes,  therefore,  that  the  lands  are 
such  as  have  never  been  required,  or  re- 
quired for  temporary  purposes.  To  these 
alone  is  it  applicable.    For  suppose   a 
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station  hoase  traa  btiilt  on  land,  and  re- 
mained for  the  ten  years  and  more,  and 
then  the  station  was  moved,  and  the  honse 
pulled  down,  and  the  land  on  it  became 
snperflaons  in  fact.  It  is  clear  that  would 
not  bo  within  the  statute.  Neither  is  this 
case,  for  the  purpose  for  which  the  land 
was  taken  and  used  is  and  was  permanent. 
The  special  argument  it  furnishes  is  this. 
The  lands  must  become  superfluous  with- 
in ten  years.  By  the  plaintiflfs  argument 
this  became  "  superfluous  "  only  when  it 
ceased  to  exist  as  something  on  the  land 
by  becoming  part  of  the  land.  When 
was  that  ?  If  not  within  the  ten  years, 
it  is  not  within  the  statute,  and  where  is 
the  evidence  to  shew  it  was  within  the 
ten  years? 

Btles,  J.,  concurred  with  this  judg- 
ment. 

Kelly,  C.B. — The  plaintiff  claims  in 
this  action  a  quantity  of  land,  about  four 
acres,  part  of  a  field  formerly  of  ten  acres, 
as  "superfluous  land,"  or  land  not  required 
for  the  purpose  of  the  defendants'  railway ; 
and  the  action  is  resisted  by  the  defend- 
ants on  the  ground  that  the  land  was  and 
is  required  for  the  purposes  of  the  Act  of 
Parliament,  or  in  other  words  for  the  pur- 
pose of  the  railway.  The  127th  section 
of  the  Lands  Clauses  Consolidation  Act 
provides  that  all  such  superfluous  lands,  if 
not  sold  within  ten  years  of  the  comple- 
tion of  the  works,  shall  vest  in,  and  belong 
to,  the  proprietors  of  the  adjoining  lands. 
In  this  case,  the  period  of  ten  years  has 
elapsed  and  the  land  has  vested  in  the 
plaintiff,  if  it  was  superfluous  land  within 
the  statute.  Of  the  ten  acres,  about  five 
acres  have  been  used  for  the  purposes  of  the 
railway,  a  portion  of  the  railway  and  of 
the  station  having  been  constructed  upon 
it.  Of  the  remainder,  a  considerable  por- 
tion'was  originally  used  as  a  place  of 
deposit  for  a  quantity  of  spoil  resulting 
from  an  excavation  made  in  order  to  form 
a  cutting.  But  this  operation  and  the 
deposit  altogether  ceased  before,  or  almost 
immediately  after,  the  completion  of  the 
railway,  in  June,  1850.  And  from  that 
time,  and  after  the  expiration  of  the  ten 
years,  in  18C0,  the  spoil  deposited  con- 
sisting principally  of  chalk,  and  which  had 
become  incorporated  with  the  earth,  re- 
mained unnpplied  to  the  purposes  of  the 


railway,  or  to  any  purpose  whatever  con- 
nected with  the  undertaking ;  and  the 
land  has  been  let  by  persons  in  the  em- 
ploy of  the  railway  company,  and  with 
their  permission,  as  garden-ground,  or  as 
arable  or  pasture  land,  at  rents  of  from 
twenty  to  thirty  shillings  an  acre.  Indeed, 
during  the  last  few  years,  the  land  has 
been  thus  let  by  the  defendants  them- 
selves. Under  these  circumstances  it  has 
been  contended  on  the  part  of  the  defend- 
ants, that  the  land  having  been  once  ap- 
plied to  the  purposes  of  the  Act,  by  the 
deposit  of  the  spoil  upon  it,  cannot  after- 
wards become  "  superfluous  "  land  or  land 
not  required  for  such  purposes.  And 
further,  that  having  been  used  as  a  place 
of  permanent  deposit  for  the  spoil,  after 
the  temporary  act  of  deposit  had  ceased, 
this  use  of  the  land  is  a  permanent  ap- 
plication of  it  to  the  purposes  of  the 
Act. 

In  addition  to  the  grounds  upon  which 
the  judges  of  the  Court  below  have  held 
that  this  land  became  "superfluous" 
land,  and  no  longer  required  for  the  pur- 
poses of  the  Act,  whenever  the  deposit 
had  ceased,  I  may  observe  that  the  ques- 
tion turns  entirely  upon  the  distinction 
between  lands  which,  though  reqiflred  for 
purposes  of  the  Act,  are  so  required  for 
temporary  purposes  only,  and  such  as  are 
required  and  used  for  a  permanent  pur- 
pose. No  doubt  the  land  was  so  required 
as  long  as  the  temporary  act  of  depositing 
continued ;  and  if  the  company  had 
thought  fit  to  remove  and  dispose  of  the 
spoil,  it  would  still  have  been  so  required 
for  some  time  longer,  and  until  it  should 
have  been  all  removed.  But  when  re- 
moved, or  having  been  thrown  upon 
the  land  without  any  intention  to  re- 
move it,  it  has  become  part  of  the 
soil,  the  land  ceased  to  be  applied  to 
any  of  the  purposes  of  the  railway,  and,  I 
think,  became  "  superfluous  "  land  within 
the  statute.  It  cannot  be  said  that  it  was 
one  of  the  purposes  of  the  Act  to  preserve 
upon  the  land  a  quantity  of  spoil  perfectly 
useless,-  and  which  never  had  been  and 
was  never  intended  to  be  applied  to  any 
purpose  connected  in  the  remotest  degree 
with  the  busine.«s  of  the  railway.  When, 
therefore,  the  deposit  ceased,  and  there 
existed  no  intention  of  removing  the  spoil, 
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I  agree  with  the  Cdnrt  below  that  the 
land  being  no  longer  required  for  the  pur- 
poses of  the  Act  became  "  Buperfluous 
land  "  within  the  meaning  of  the  127th 
section.  If,  indeed,  it  were  one  of  the 
purposes  of  the  Act  to  keep  a  quantity 
of  spoil  upon  the  land  for  ever,  without 
any  use  being  made  either  of  the  spoil  or 
of  the  land,  the  case  would  be  otherwise. 
But  the  proposition  seems  to  me  self- 
contradictory,  when  correctly  stated,  that 
a  piece  of  land  of  some  few  acres  in  extent 
is  required  for  the  purposes  of  an  Act  of 
Parliament  because  it  contains  a  quantity 
of  spoil  upon  its  surface ;  the  raUway 
company  having  no  occasion  for  the  pur- 
poses of  the  railway  to  take  or  nse  the 
smallest  portion  of  the  spoil  or  a  single 
foot  of  the  land  of  which  it  has  become  a 
part. 

The  ca«e  has  been  put  of  a  house  built 
upon  land  for  the  residence  of  a  station- 
master.  But  this  no  doubt  is  a  permanent 
and  legitimate  purpose,  and  land  so  used 
is  as  much  apphed  to  the  purposes  of  the 
Aet  as  the  land  upon  which  the  station 
itself  is  built,  or  the  railway  itself  con- 
structed. And  when  it  is  asked,  Sup- 
pose the  station-master  to  be  otherwise 
provided  for,  or  the  station  itself  to  be 
disused,  so  that'  the  land  would  be  no 
longer  required  for  the  purposes  of  the 
Act,  would  the  case  come  within  the 
127th  section  P  The  answer  is  that  it 
would  not,  for  although  it  is  undoubtedly 
contrary  to  the  policy  of  these  Acts  of 
Parliament,  that  land  which  becpmes  use- 
less for  the  purposes  of  the  railway,  at 
whatever  time  such  may  be  its  condition, 
that  it  should  nevertheless  be  retained 
and  applied  to  other  pnrposes  unconnected 
with  the  railway  and  for  the  profit  of  the 
company ;  yet  such  a  case  may,  and  often 
does,  occur  long  after  the  expiration  of 
ten  years  from  the  completion  of  a  rail- 
way, and  neither  the  127th  section  nor 
any  other  provision  of  the  general  Acts  of 
Parliament  has  provided  for  such  a  case. 
But  where  land  is  purchased  generally 
for  the  purposes  of  the  Act,  andF  though 
so  used  and  applied,  is  used  and  applied 
for  a  temporary  purpose  only,  which 
ceases  before  or  a  short  time  after  the 
completion  of  the  railway,  it  seems  to  me 
liable  to  be  dealt  with  in  the  same  way  as 


if,  although  purchased  for  the  purposes  of 
the  Act,  it  had  never  been  so  used  or  applied 
at  all.  Upon  the  literal  construction  of 
the  Act  then,  it  would  seem  that  when  the 
deposit  of  the  spoil  had  ceased,  and  the 
land  had,  therefore,  ceased  to  be  required 
for  the  purposes  of  the  Act,  the  case  at 
once  came  strictly  within  the  express 
terms  of  the  127th  section. 

But  we  must  consider  whether  it  is  not 
within  the  real  and  actual  intention  of  the 
Legislature.  The  object  was,  that  railway 
companies  should  be  confined  in  the  pro- 
perty they  are  permitted  to  purchase,  as 
well  as  in  their  dealings  and  traffic,  to  the 
means  and  the  powers  and  authorities 
necessary  to  the  carrying  on  of  the  busi- 
ness of  their  railways.  They  may  purchase 
and  hold  lands  for  the  purpose  of  con- 
strnctingupon  them  railways,  and  stations, 
and  bridges,  and  othernecessary  buildings 
and  works.  But  they  may  not  either  pur- 
chase or  hold  land  to  let  it  oat  for  profit, 
as  arable  or  pasture  or  garden  grounds, 
whether  to  their  own  officers,  or  servants, 
or  others.  If,  therefore,  in  this  case  it  were 
permitted  as  soon  as  the  construction  of 
the  railway,  and  the  excavation  and  de- 
posit of  the  spoil  in  question  were  com- 
plete, to  hold  the  ten  acres  of  land,  and 
let  it  as  arable,  or  pastnre,  or  garden 
ground,  at  substantial  rents  to  be  received 
for  their  own  use  and  profit,  the  provisions 
of  the  127th  section  of  the  Act,  and  the 
policy  of  all  the  railway  Acts  that  have 
ever  been  passed  in  this  country  would 
be  at  once  defeated. 

But  it  is  also  contended  that  by  the 
special  Acts  of  1861  and  1868,  the  time 
for  the  sale  of  "superfluous"  lands  by 
the  company  has  been  enlarged,  and  the 
title  of  the  plaintifi*,  if  he  had  acquired  a 
title,  was  divested,  and  the  land  restored 
to  the  defendants.  If  the  enlarging  clauses 
of  these  Acts  applied  only  to  the  railway 
in  question,  the  argument  might  be  urged 
that  it  must  govern  the  case  of  all  super- 
fluons  lands  acquired  under  the  Act  for 
that  railway,  inasmuch  as  the  ten  years 
allowed  by  the  127th  section  having  al- 
ready expired,  if  the  above  clauses  did 
not  apply  to  these  lands,  they  would  bo 
nugatory  and  useless,  and  would  have  no 
application  at  all.  Thongh  even  in  this 
case  I  should  have  thought  that  the  words, 
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"  beloneing  to  the  company,"  would  have 
saved  the  right  of  the  acyoining  propri- 
etors in  whom  the  lands  had  already 
vested,  and  to  whom  they  belonged,  see- 
ing that  the  Act,  alleged  to  take  sway 
their  rights,  was  a  private  Act,  obtained 
fnrtively  and  behind  the  backs  of  the 
parties  interested  against  it  by  a  trading 
company  for  their  own  benefit ;  and  as  an- 
mhilating  vested  rights,  it  onght  to  be 
constmed  most  strictly  against  the  pro- 
moters. But  when  we  look  to  the  general 
enactments  of  the  Acts  of  1861  and  1868, 
and  the  schednles,  and  the  language  of 
these  two  clauses  themselves,  we  find  that 
they  apply  to  nearly,  if  not  entirely,  the 
whole  of  the  Acts,  and  the  whole  of  the 
railways  belonging  to  the  Oreat  Western 
Bailway  Company ;  and  among  which 
there  are  many  where  the  period  of  ten 
years  had  not  elapsed  since  the  comple- 
tion of  the  railways,  and  consequently 
where  the  saperflaous  lands  stUl  belonged 
to  the  company.  And  I  cannot  bring 
myself  to  entertain  a  doubt  that  it  was  to 
the  superfluoos  lands  acquired  under  these 
Acts,  and  to  these  only,  and  which  still 
belonged  to  the  company,  and  had  never 
passed  to  the  adjoining  proprietors,  that 
the  clauses  applied,  enlarging  the  time 
for  the  sale  of  such  lands  for  the  term 
provided  beyond  whatever  remained  of 
the  ten  years,  limited  by  the  127th  sec- 
tion. 

It  has  also  been  urged  against  the 
plaintiff,  upon  the  authority  of  The  OUij 
of  Glasgow  Union  Eailway  Company  v. 
27(6  Caledonian  Bailway  Company  (1), 
tliat  the  land  in  question  has  been  pur- 
chased by  agreement,  and  not  under  the 
provisions  of  the  Companies  Act,  and 
therefore  cannot  become  "  superfluous  " 
land  within  the  meaning  of  the  127th 
section.  It  is  true  that  where  land  has 
been  purchased  by  a  railway  company  for 
extraordinary  purposes,  and  under  a  vo- 
luntary agreement,  it  is  not  within  that, 
section,  which  applies  only  to  lands  ac- 
quired under  the  provisions  of  the  rail- 
way Act.  But  this  land  was  not  acquired 
for  estraordiuary  purposes,  or  under  a 
voluntary  agreement,  but  strictly  under 
the  provisions  of  the  Act.  The  answer 
given  to  this  argument  by  Blackburn,  J., 
18  conclasive :  he  refers  to  section  IC  of 


the  Act  for  making  this  railway  (8  &  9 
Vict.  c.  40),  which  enables  the  company 
"  to  enter  upon,  take  and  use  such  of  tiie 
said  lands  as  shall  be  necessary  for  sach 
purposes,"  tiie  "said  lands"  being  the 
land  described  in  ,the  phms  deposited 
under  the  Act,  and  which  comprises  the 
whole  of  the  lands  in  question.  This 
land  was  purchased  upon  notices  duly 
given,  accepted,  and  acted  upon,  and 
under  a  conveyance  made  pursuant  to 
those  notices  and  to  the  above  sections. 
They  are  not,  therefore,  lands  purchased 
for  extraordinary  purposes,  or  under  a 
voluntary  agreement,  and  so  not  within 
the  case  of  The  City  of  Olasgow  Union 
Bailway  Company  v.  The  Caledmian  Bail- 
tcay  Company  (1). 

Upon  these  grounds,  I  am  of  opinion 
that  the  judgment  of  the  Court  of  Queen's 
Bench  ought  to  be  affirmed,  and  in  this 
opinion  my  brothers  Keating  and  Brett 


concur. 


Judgment  affirmed. 


Kon. — Willes,  J.,  was  one  of  the  members  of 
the  Court  before  irhom  the  esse  yna  argued,  but 
he  died  before  judgment  was  given. 


Attorneys — Young,  Uaples&  Co.,  for  plaintifis  in 
error ;  Johnson  &  Weatherall,  agents  for  Lamb 
tc  Brooks,  Basingstoke,  for  defendants  in  error. 


1872. 
Nov. 


16./ 


THE   QUEEN  V.   TOULIIiSOir. 


Amendment — Order  of  Justices —  Certi- 
orari—12  ^  13  Vict.  c.  45.  «.  7— Bas- 
tardy. 

A  bastard  child  having  been  horn  on  the 
27th  of  May,  1870,  the  mother  applied  on 
the  11th  of  August  to  M.,  a  justice,  who 
issued  a  summons  against  T.,  the  alleged 
father.  Several  successive  summonses  were 
issued,  and  in  March,  1871,  Z*.  tmis  served 
with  a  summons  to  appear  before  the  justices 
on  the  11th  of  April.  The  mother  and  T, 
attended,  but  the  mother  withdrcio  the  swm- 
mons  and  on  ike  same  day  applied  to  B., 
another  justice,  who  issued  a  summons  re- 
quiring T.  to  appear  on  tlie  25th  of  April. 
On  that  day  an  order  was  made,  which  re- 
cited the  application  to  M.,  adjudged  T.  to 
be  the  father  of  the  child,  and  ordered  him 
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to  pay  2s.  6d.per  week,  eommeneing  from 
the  11th  ofAttgtut,  1870,  the  day  on  which 
the  mother  applied  to  M. :— rHeld,  that  the 
7th  section  of  12  ^19  Vict.  e.  45  gave  tlie 
Court  no  power  to  amend  this  invalid  order, 
hy  alleging  the  applicaiion  to  B.  instead  of 
theapplicaiion  to  M.,  or  by  mahing  the  pay- 
ments to  begin  from  the  11th  of  April,  1871, 
instead  offrmn  the  11th  of  August,  1870. 

[For  the  report  of  the  above  case,  see 
42  Law  J.  Rep.  (n.s.)  M.C.  p.  1.]     . 


4^»Hi<4r-/i^  £,fJ^f6SfJ3/, 


1872 
Dec 


72.  / 


THE    SUNDEBIiANO   LOCAL     UABINE 
BOAXD  V.  FRII^KLAND, — OLIYEB 

AMD  ANOTHEB,  Qamishees. 


Attachment  of  Debt — Oovvmon  Law  Pro- 
cedure Act,  1854,  17  ^  18  Vict.  c.  125, 
ss.  60 ,  61 — Garnishee  Order — Judgment 
Creditor— Rule  of  Court— 1  &■  2  Vict.  e. 
110.  s.  18. 

After  a  rule  has  been  discharged  with 
costs,  the  person  in  whose  favour  the  rule 
1ms  been  discharged  cannot  obtain  a  gar- 
nishee -order  under  the  Cotnman  Law  Proce- 
dure Act,  1854,  ss.  60,  61 ;  the  Act  1^2 
Viet.  c.  110.  s.  18,  giving  to  rules  of  the 
Courts  of  Common  Law  the  effect  of  judg- 
ments for  the  purposes  of  the  Act,  but  not 
actually  making  them  judgments. 

This  was  a  mie  to  resoind  an  order  at 
Judge's  Chambers  bj  which  Master  Un- 
thank  set  aside  an  order  nisi  attaching 
debts  under  the  Common  Law  Procedure 
Act,  1854, 8.  61  (1). 

(1)  By  1  &  2  Vict.  c.  110.  b.  18— "All  decrees 
una  orders  of  Courts  of  Eqaity,  and  all  rules  of 
Courts  of  Common  Law,  &c.,  whereby  any  sum  of 
money,  or  any  costs,  charges,  or  expenses,  shall  be 
payable  to  any  person,  shall  hare  the  effect  of 
jndgmenta  in  the  Superior  Courts  of  Common  Law, 
and  the  persons  to  whom  any  such  moneys,  or 
costs,  charges,  or  expenses,  shall  be  payable,  shall 
be  deemed  judgment  creditors  within  the  meaning 
of  this  Act ;  and  all  powers  hereby  given  to  the 
judges  of  the  Superior  Courts  of  Common  Law 
with  respect  to  matters  depending  in  the  same 
Courts  shall  and  may  be  exercised  by  Courts  of 
Equity  with  respect  to  matters  therein  depending ; 
and  all  remedies  hereby  given  to  judgment  cre- 
diton  are  in  like  manner  given  to  persons  to  whom 


It  appeared  &om  the  affidavits  that 
Frankland,  the  judgment  debtor,  had  ob- 
tained in  this  Court  a  rule  nisi  for  the 
Sunderland  Marine  Board  to  shew  cause 
why  a  certiorari  should  not  issue  to  bring 
up  an  order  by  the  board  cancelling 
Frankland's  certificate  as  a  master  ma- 
riner, and  that  this  rule  afber  argument  was 
discharged  withcosts.  The  costs  were  after- 
wards taxed  to  the  board  at  552.  5».  8rf. ; 
and  they  having  ascertained  that  Messrs. 
Oliver  and  Botterill,  who  had  previously 
acted  as  attorneys  to  the  judgment  debtor, 
were  indebted  to  him  for  money  received 
on  his  account,  obtained  the  order  nisi 
above  stated,  which  was  subsequently  set 
aside  by  Master  Unthank  on  the  ground 
that  the  Board  had  not  obtained  a  judg- 
ment in  one  of  the  Superior  Coniis 
within  the  meaning  of  the  Common  Law 
Procedure  Act,  1854,  s.  60. 

Upon  appeal  to  Lush,  J.,  the  learned 
Judge  referred  the  application  to  the 
Court. 

Littler  (on  Nov.  25th)  shewed  cause. 

Clay  supported  the  rule. 

The  arguments  are  fully  stated  in  the 
judgment  of  the  Court. 

Cur.  adv.  vult. 

any  moneys  or  costs,  charges  or  expenies  are  by 
such  orders  or  rules  respectively  urected  to  be 
paid." 

By  the  Common  Law  Procedure  Act,  1854,  17  & 
18  Vict.  e.  125.  8.  60  —  "  It  shall  be  kwful  for  any 
creditor  who  has  obtained  a  judgment  in  any  ct 
the  Superior  Courts  to  apply  to  the  Court  or  a 
judge  for  a  rule  or  order,  that  the  judgment  debtor 
should  be  orally  examined  as  to  any  and  what 
debts  are  owing  to  him  before  a  Ibster  of  the 
Court.  .  .  ." 

By  section  61  —  "It  shall  be  lawful  for  a  Judge, 
npon  the  ex  part*  application  of  such  judgment 
creditor,  either  before  or  after  such  oral  examina- 
tion, and  upon  affidavits  by  himself  or  his  attorney 
stating  that  judgment  has  been  recovered,  and  that 
it  is  still  unsatisfied,  and  to  what  amount,  and 
that  any  other  person  is  indebted  to  the  judgment 
debtor,  and  is  within  the  jurisdiction,  to  order 
that  all  debts  owing  or  accruing  from  such  third 
Jterson  (hereinafter  called  the  garnishee)  to.  the 
judgment  debtor,  shall  be  attached  to  answer  the 
judgment  debt;  and  that  by  the  same  or  any  sub- 
sequent order  it  may  be  ordered  that  the  garnishee 
shall  appear  before  the  Judge  or  a  Master  of  the 
Court  as  such  judge  shail  appoint,  to  shew  cause 
why  he  should  not  pay  the  judgment  creditor  the 
debt  due  from  him  to  the  judgment  debtor,  or  bo 
much  thereof  aa  may  be  sufficient  to  satisfy  the 
judgment  debt." 
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The  judgment  of  the  Court  (2)  was  (on 
December  6)  delivered  by — 

Akchibald,  J. — This  is  a  rule,  calling 

upon  Messrs.  Oliver  &  Botterill  (the  gar- 

,  nishees)  to  shew  cause  why  an  order  of 

Master  Unthank,  of  the  8th  of  November 

last,  should  not  be  rescinded. 

It  appeared  that  the  debt  from  Frank- 
land  to  the  Sunderland  Local  Marine 
Board  was  due  upon  an  allocatur  on  a 
rule  of  this  Court  (for  the  sum  of 
551.  5s.  8d.),  for  costs  on  a  rulo  by  Frank- 
laud  against  the  Board,  which  had  been 
discharged  with  costs.  By  the  order 
impugned  the  Master  declined  to  attach 
debts  due  from  the  garnishees  to  Frank- 
land,  on  the  ground  that  the  case  was  not 
within  section  61  of  the  Common  Law 
Procedure  Act,  1854 ;  and  the  question 
is  whether  a  rule  of  Court  for  the  pay- 
ment of  money  can  be  considered  a  judg- 
ment within  the  meaning  and  for  the 
purposes  of  those  sections  of  the  Common 
Law  Procedure  Act,  1864,  which  relate  to 
attachment  of  debts. 

The  question  depends  upon  the  e£Pect  to 
be  attributed  to  the  provisions  of  1  &  2 
Vict.  c.  110.  s.  18,  in  connexion  with  those 
of  ss.  60  and  61  of  the  Common  Law  Pro- 
cedure Act,  1854. 

It  was  contended  on  shewing  cause  that 
a  rule  of  one  of  the  superior  Courts  of  Com- 
mon Law  for  payment  of  costs  was  not  a 
judgment  within  the  meaning  of  ss.  60  and. 
61  of  the  Common  Law  Procedure  Act, 
1854,  but  had  merely  the  effect  of  a  judg- 
ment, for  the  purpose  of  the  remedies 
given  by  1  &  2  Vict.  c.  110 ;  and  in  sup- 
port of  this  contention  reference  was 
made  to  a  decision  of  the  Court  of  Com- 
mon Pleas,  in  the  case  of  The  Financial 
Corporation  (Judgment  creditors') ;  Price 
(Jvtdgment  debtor);  The  China  Steam  Ship 
and  The  Labuan  Coal  Company  Limited 
(yamiahees)  (more  shortly  described  as  Re 
Price)  (3),  in  which  that  Court  declined 
to  treat  a  decree  of  the  Court  of  Chancery, 
ordering  the  payment  of  money,  as  a  judg- 
ment within  the  meaning  of  the  Common 
Law  Procedure  Act  for  the  purpose  of  a 
garnishment  order. 

On  the  other  hand  it  was  argued  in  enp- 

(2)  Blackburn,  J. ;  MoUor,  J. ;  and  Archibald,  J. 
(8)  Law  Rep.  4  C.P.  155. 


port  of  the  rule,  that  inasmuch  as  section 
18  of  1  &  2  Vict.  c.  110  provides  that "  all 
rules  of  Courts  of  Common  Law,  whereby 
any  sums  of  money  or  any  costs,  charges, 
or  expenses  shall  be  payable  to  any  person 
shall  have  the  effect  of  judgments  in  the 
superior  Courts  of  Common  Law,  and  the 
persons  to  whom  any  such  moneys,  or 
costs,  charges,  and  expenses  shall  be  pay- 
able, shall  be  deemed  judgment  creditors 
within  the  meaning  of  that  Act,"  such  a 
rule  .must  for  the  purposes  of  the  attach- 
ment clauses  of  the  Common  Law  Proce- 
dure Act,  1854,  be  regarded  in  the  same 
light  as  a  judgment  in  an  action,  and  as 
answering  to  the  description  in  s.  60 
(embodied  in  the  subsequent  sections)  of 
a  judgment  obtained  by  a  creditor  in  one 
of  the  superior  Courts. 

In  support  of  this  contention  the  case 
o{  Hartley  v.  Shemwell  (4),  decided  by  this 
Court  in  Easter  Term,  1861,  was  cited. 
In  that  case  an  order  was  made  at 
Chambers  by  Bramwell,  B.,  to  attach 
debts  due  "from  third  parties  towards 
payment  of  money  directed  to  be  paid  by 
a  Judge's  order."  An  application  for  a 
rule  to  set  aside  that  order  was  refused, 
but  the  point  whether  or  not  an  order  for 
payment  of  money  is  tantamount  to  a 
judgment  for  the  purpose  of  a  garnishment 
order  (though  involved  in  the  decision) 
does  not  appear  to  have  been  put  promi- 
nently forward,  the  judgment  of  the  Court 
proceeding  mainly  on  a  different  ground. 

The  facts  of  that  case  were  that  Hartley 
having  obtained  a  judgment  against 
Shemwell,  a  writ  of  fi.  fa.  was  issued, 
under  which  the  sheriff  had  levied  on 
Shemwell's  goods ;  a  claim  to  the  goods 
was  thereupon  made  by  one  -Marples,  be- 
tween whom  and  Hartley  an  interpleader 
issue  was  directed,  in  which  Marples 
was  successful.  Afterwards  a  ca.  sa.  was 
sued  out  by  Hartley  on  his  judgment 
against  Shemwell,  under  which  the  latter 
was  arrested.  After  the  verdict  on  the 
interpleader  issue,  Marples  obtained  an 
order  for  payment  by  Hartley  of  the  costs 
of  the  trial,  and  it  was  in  respect  of 
this  order,  and  whilst  Shemwell  was  still 
in  custody  under  the  ca.  sa.,  that  the 
order  of   Bramwell,  B.,  was  made,   by 

(*)  1  B.  &  a  1 ;  s.  c.  80  Law  J.  Rep.  (k.s.)  Q,B. 
228. 
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which  it  was  directed  that  the  judgment 
debt  recovered  by  Hartley  against  Shem- 
well,  should  be  attached  to  answer  the 
costs  of  the  interpleader  trial.  In  pursu- 
ance of  this  order  the  amount  of  the 
judgment  debt  was  paid  by  ShomwoU  to 
Marples,  and  a  further  order  was  there- 
upon made  by  Bramwell,  B.,  for  the 
discharge  of  Shemwell  out  of  custody. 
Under  these  circumstances  an  application 
was  made  to  this  Court  to  rescind  the 
orders  of  Bramwell,  B.,  and  for  leave  to 
issue  a  now  writ  of  ca.  sa.  against  Shem- 
well, in  satisfaction  of  the  judgment  debt; 
and  the  main  contention  was  that,  as 
Shemwell  was  at  the  dat«  of  the  garnish- 
ment order  under  arrest  on  the  ca.  sa. 
issTied  on  the  judgment  in  Hartley  y. 
Shemwell,  so  that  Hartley  had  lost  his 
right  to  issue  a  fi.  fa.,  no  garnishment 
order  (such  an  order  being  in  the  nature 
of  a  stotatoiy  execution)  could  be  made. 
The  Court,  however,  declined  to  adopt 
that  view  and  refused  a  rule,  considering 
that  the  arrest  of  the  garnishee  was  no 
extinguishment  of  the  debt,  and  that 
it  still  remained  liable  to  attachment. 
The  reasons  for  the  judgment  are  not 
given,  and  but  for  an  observation  of 
Crompton,  J.,  in  the  course  of  the  argu- 
ment,  that  he  thought  the  order  for  pay- 
ment of  the  costs  of  the  interpleader  issue 
had  the  effect  of  a  judgment,  it  might 
almost  be  doubted  whether  the  question 
to  what  extent  such  an  order  could  be 
regarded  as  a  judgment  had  been  raised 
or  brought  to  the  attention  of  the  Court. 
It  is  to  be  observed  further  that  the  order 
in  that  case  was  under  the  7th  section  of 
the  1  &  2  WUl.  4.  c.  58,  the  language  of 
which  differs  to  some  extent  teom.  that  of 
the  1  &  2  Vict.  c.  110.  s.  18. 

That  case,  therefore,  can  hardly  be 
treated  as  a  clear  or  positive  decision 
with  reference  to  the  point  now  under 
consideration. 

It  was  cited  in  the  course  of  the  argu- 
ment in  Be  Price  (3),  as  an  aathority 
for  the  proposition  that  a  party  who  has 
obtained  a  rule  for  the  payment  of  costs 
is  a  judgment  creditor  within  sections 
60  and  61  of  the  Common  Law  Procedure 
Act,  1854;  bat  in  giving  judgment  in 
that  case,  Byles,  J.,  remarks  that,  as  the 
remedy  for  the  attachment  of  debts  in 


the  hands  of  third  persons,  did  not  exist 
at  the  time  of  the  passing  of  1  &  2 
Vict.  c.  110,  it  could  not  have  been 
contemplated  by  section  18  of  that  Act. 
The  majority,  however,  of  the  Court  of 
Common  Pleas  appear  to  have  decided 
the  case  on  the  ground  that  many  of  the 
provisions  of  the  garnishment  clauses  are 
clearly  inapplicable  to  the  decrees  of  the 
Court  of  Chancery;  and  no  special  re- 
ference was  made  to  the  question  how  far 
thoy  were  in  other  respects  to  be  treated 
as  judgments.  , 

In  this  state  of  the  authorities,  it  now 
becomes  necessary  to  decide  the  point 
raised  in  the  present  case,  viz.,  whether 
it  was  intended  to  include  rules  of  the . 
superior  Courts  of  Common  Law  for  the 
payment  of  money  within  the  description 
of  judgments  given  in  sections  60  and  61 
of  the  Common  Law  Procedure  Act,  1854, 
and  we  are  of  opinion  that  it  was  not. 

We  think  the  observations  of  Byles, 
J.,  already  referred  to,  that  the  remedy 
by  attachment  of  debts  not  having  existed 
at  the  time  of  the  passing  of  1  &  2  Vict, 
c.  110,  could  not  have  been  contemplated 
by  s.  18,  are  much  in  point ;  and  from 
the  language  of  that  section,  when  exa- 
mined, there  can  be  little  do^bt  that  its 
only  object  was  to  extend  to  rules  for 
payment  of  money  the  remedies  given  by 
that  Act  in  respect  of  judgments,  but  not  to 
constitute  them  judgments  for  any  other 
purpose.  The  language  of  the  section, 
so  &r  as  material,  is,  that  such  rules 
"  shall  have  the  effect  of  judgments  of  the 
superior  Courts  of  Common  Law,  and 
that  the  persons  to  whom  any  such  mo- 
neys shall  be  payable  shall  be  deemed 
judgment  creditors  within  the  meaning  of 
this  Act."  And  the  section  then  proceeds 
to  give  them  all  the  remedies  thereby 
given tojudgmentcreditors.  Thewordsare, 
not  that  such  rules  shall  be  or  be  deemed 
to  be  jvdgmenU,  but  merely  that  they 
shall  have  the  effect  of  judgments  within 
the  meaning  of  that  Act,  and  for  the 
purpose  of  the  remedies  thereby  given  to 
judgment  creditors.  The  concluding 
words  of  sec.  18,  taken  in  connection  with 
the  provisions  of  sec.  20,  render  it  clear 
that  the  intention  of  the  Legislature  was 
to  give  a  remedy  in  the  Court  of  Chan- 
cery to  orders  and  decrees  of  that  Court, 
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and  noi  to  constitate  them  judgments  of 
the  Gonrts  of  Common  Lavr. 

This  constrnction  was,  before  the  pass- 
ing of  the  Common  Law  Procedure  Act, 
1854,  put  upon  1  &  2  Vict.  c.  110,  in  the 
case  of  Newton  v.  Boodle  (5).  In  that  case 
an  application  to  enter  on  the  judgment 
roll  (thus  treating  them  as  judgments) 
orders  charging  stock  iu  execution,  for 
the  purpose  of  having  them  reviewed  hj 
a  Court  of  Error,  was  refused,  on  the 
ground  that  thej  could  not  be  considered 
in  the  light  of  judgments,  so  as  to  form 
part  of  the  record.  In  giving  judgment, 
Maule,  J.,  states,  "  The  statute  of  Victoria 
says  that  such  orders  shall  have  the  effect 
of  judgments  at  common  law.  That  onlj 
means  to  give  a  remedy  for  disobedience 
of  them,  in  addition  to  that  which  already 
existed  by  way  of  attachment.  If  the 
statute  had  been  intended  to  introduce  so 
great  a  change  as  has  been  contended  for 
it,  it  would  have  done  so  by  some  express 
terms." 

These  observations  appear  strictly  ap- 
plicable to  the  present  case  ;  for,  if  such 
orders  were  not  by  the  operation  of  1  &  2 
Vict.  o.  110  put  for  all  purposes  on 
the  same  footing  as  judgments,  then 
the  language  of  ss.  60  and  61  of  the 
Common  Law  Procedure  Act,  1854,  seems 
wholly  insufficient  to  embrace  them. 
The  terms  of  sec.  60  (embodied  }iy  re- 
ference in  sec.  61)  are  as  follows :  "  It 
shall  be  lawful  for  any  creditor  who  has 
obtained  a  judgment  iu  any  of  the  supe- 
rior Courts  to  apply,"  &c. ;  and  sec.  64 
speaks  of  "  the  judgment,  debt  and  costs 
of  suit,"  terms  wholly  inappropriate  to  de- 
scribe arule  or  order  for  payment  of  money. 

We  are  of  opinion,  therefore,  that  the 
language  of  these  sections  is  only  fitted 
to  describe  judgments  recovered  in  an 
aetion,  and  that  they  do  not  comprise 
either  rules  of  the  superior  Courts  for 
the  payment,  or  [as  held  in  the  case  of 
Be  Price  (3)]  similar  orders  or  decrees 
of  the  Court  of  Chancery. 

It  might  possibly,  indeed,  have  been 
advantageous  if  the  garnishment  clauses 
of  the  Act  of  1854  bad  been  expressly 
extended  to  rules  for  payment  of  money ; 
but  this,  we  conceive,  has  not  been  done, 

(6)  6  Com.  B.  Eep.  632;  ».  c.  18  Law  J.  Rep. 
(H.8.)  C.P.  72. 


and  we  can  only  deal  with  the  statute  as 
we  find  it. 

We  think,  therefore,  that  the  Master 
was  right  in  refusing  an  order  to  attach 
the  debts  owing  from  the  garnishees,  and 
that  for  the  reasons  given  this  rule  must 
be  discharged. 

Bvi&  discharged. 

Attorneys— J.  B.  Hickin,  agent  for  B.  &  T.  W. 
Brown,  Sunderland,  for  plaintiffs ;  J.  and  J.  K. 
Wright,  for  Oliver  &  Botterill,  Sunderland, 
agent  for  gamisheee. 


(J»  the  Second  Division  of  ih^  Gotirt^} 

1872.  1  FO0LOEB  (appeUwni)  v.  STEAD- 
April  23.  J  MAN  (reypondent). 

Bailway  Station  —  Premises  connected 
therewith—Wilful  Trespass — 3  ^  4  Viet, 
e.  97.  s.  IG—Cab-statid. 

A  railway  company  aUowed  a  portion  of 
the  premises  connected  with  tJieir  railway 
station  to  be  occupied  as  a  cab-stand  by  cabs, 
the  drivers  of  which  paid  a  weekly  sum  for 
the  privilege.  S.,  a  cab-driver,  placed  his 
cab  upon  the  stand  and  refused  to  move, 
although  he  was  requested  to  do  so  by  tlie 
officer  of  the  company.  He  did  not  pay  the 
weekly  sum  charged  by  the  company,  and  by 
occupying  a  place  upon  the  stand  he  de- 
prived another  cab-driver,  who  had  paid  the 
said  weekly  sum,  from  occupying  a  place 
upon  the  stand. 

.By  3  ^  4  Vict.  e.  97.  s.  17,  "if  any  per- 
son shaUioUfuUy  trespass  upon  any  railway, 
or  any  of  the  st<0iion8  or  other  works  or 
premises  connected  therewith,  and  shall  re- 
fuse to  juit  tlie  same  upon  request  to  him 
made  by  any  officer,  Sfc,  he  sJmU  forfeit," 

Held,  that  if  8.  itdentiondlly  and  pur- 
posely kept  his  cab  upon  tlie  stand  after 
being  requested  to  move  off,  he  did  so  wil- 
fully, and  was  liable  to  the  penalty  imposed 
by  the  above  section,  although  he  honestly 
believed  that  lie  was  entiiled  to  keep  it  there 
without  making  any  payment  to  the  com- 
pany. 

[For  the  report  of  the  above  case  see 
42  Law  J.  Rep.  (n.s.)  M.C.  p.  3.] 
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1872.       1  j^  ^g  BOUVIEE. 

Nov.  21.  J 

Exhadiilo*  Ad,  1870  (33  ^  34  Viet. 
e.  52),  «.  27 — Fugitive  Criminal — Treaty 
leUh  Fntnee. 

B.  VKU  arrested  in  the  itland  of  Jersey, 
under  a  warrant  issued  pursuant  to  the 
Esetradition  Act,  1870,  and  was  sent  to 
prison,  there  to  remain  for  fifteen  days,  after 
vhieh  he  was  to  he  snurreadered  to  the 
French  anthorUies.  He  had  been  con- 
demned by  a  French  Court,  upon  a  judgment 
for  three  separate  effenees,  one  of  which, 
"abua  de  eonfianee,"  was  not  tnthin  the 
existing  extraditimh  treaty  between  this 
country  and  France,  nor  within  the  Extra- 
dition Act,  1870,  which  repeals  the  6  if  7 
Vict.  c.  75,  passed  for  giving  effect  to  the 
said  treaty.  By  section  3,  subsection  2  of 
the  Extradition  Act,  1870,  "  a  fugitive 
criminal  shaU  not  be  surrendered  to  a 
foreign  state,  unless  provision  is  made  by 
the  law  of  that  state,  or  by  arrangement, 
that  the  fugitive  eriminal  shall  not,  until  he 
has  been  restored,  or  had  an  opportimity  of 
returning,  to  her  Majesty's  dominions,  be 
detained  or  tried  in  that  foreign  state  for  any 
offence  committed  prior  to  his  surrender, 
other  than  the  extradition  crime  proved  by  the 
facts  on  which  the  surrender  is  grotmded :" 
— Held,  that  undeir  the  existing  law  of 
France  sueh  a  provision  is  made,  amd  there- 
fore that  B.  was  not  entitled  to  be  discharged. 

Semble,  that  the  27th  section  of  the 
Extradition  Act,  1870,  lias  the  effect  of 
Iceeping  in  fuU  force  the  said  treaty,  though 
it  repeals  Ote  Act  passed  to  give  it  effect. 

This  was  a  rule  caUing  upon  John  le 
Bossignol,  governor  of  her  Majesty's 
prison  in  and  for  the  island  of  Jersey,  to 
shew  caose  why  a  writ  of  Habeas  Corpus 
sbonld^ot  issne,  to  have  before  this  Court 
the  body  of  Alfred  Lonis  Marie  Bonvier, 
who  was  detained  in  the  said  prison,  to 
undergo  and  receive  all  and  singular  such 
matters  and  things  as  the  Court  shall  then 
and  there  consider  of  and  concerning  him 
in  this  behalf. 

It  appeared  from  the  affidavits   upon 

which  the  rule  was  granted,  that  Bonvier 

was  arrested  and  lodged  in  the  said  prison 

on  the  22nd  of  October,  1872,  on  a  war- 

Miw  SsBim,  42.— Q.B. 
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rant  granted  under  the  Extradition  Act, 
1870,  by  her  Majesty's  principal  Secretary 
of  State  for  the  Home  Department,  and 
endorsed  by  the  bailiff  of  the  said  island  of 
Jersey.  On  the  24th  of  October  he  was 
taken  befdre  the  police  magistrate  of  the 
said  island  on  such  warrant,  and  was  by 
him  ordered  to  be  handed  over  to  tho 
French  authorities,  being  in  the  mean- 
time sent  back  to  prison,  there  to  re- 
main for  the  period  of  fifteen  days,  bring 
the  time  allowed  by  the  said  Extradition 
Act,  1870,  for  obtaming  a  writ  of  Habeas 
Corpus,  or  to  bring  other  measures  for  an 
appeal  from  the  said  order.  The  warrant 
had  been  granted  upon  a  judgment  of  La 
Cour  d'Assiset  des  Cotes  dii  Nord  in 
France,  dated  the  10th  of  July,  1872, 
on  which  judgment  Bouvier  had  been 
condemned  on  three  several  charges  of 
dbus  de  eonfianee,  forgery,  and  fraudulent 
bankruptcy.  By  the  convention  between 
her  Majesty  the  Queen  of  the  United 
Kingdom  of  Great  Britain  and  Ireland 
and  his  Majesty  the  King  of  the  French, 
signed  at  London,  February  13th,  1843, 
and  which  is  the  only  convention  in  force 
between  England  and  France  for  the  ex- 
tradition of  criminals,  it  was  "agreed  that 
the  high  contracting  parties  shall,  on 
requisition  made  in  their  name,  through 
the  medium  of  their  respective  diplomatic 
agents,  deliver  up  to  justice  persons,  who 
being  accused  of  the  crimes  of  murder 
(comprehending  the  crimes  designated  in 
the  French  Penal  Code  by  the  terms 
assassination,  parricide,  infanticide,  and 
poisoning),  or  of  an  attempt  to  commit 
piurder,  or  of  forgery,  or  of  fraudulent 
bankruptcy,  committed  within  the  juris- 
diction of  the  requiring  party,  shall  seek 
an  asylum,  or  shall  be  found  within  tho 
territories  of  the  other,  <tc."  It  appeared, 
therefore,  that  abus  de  eonfianee  was  not 
an  offence  included  in  the  above  con- 
vention, and  it  was  alleged  in  tho  affidavit 
of  A.  L.  M.  Bouvier,  "  that  as  a  judgment 
is  indivisible  (judicatio  est  tota  in  toto  ct 
tota  in  qnalibet  parte),  the  snrrenderinc^ 
of  me  to  the  French  authorities  on  n 
judgment,  one  of  the  offences  for  wh'icli 
such  judgment  has  been  given  not  bcin<; 
comprised  in  the  said  Extradition  Act, 
1870,  would  be  surrendering  me  to  punish- 
ment for  an  offence  not  contemplated  by 
I) 
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the  said  Act,  and  would  conBeqnentlj  be 
in  violation  of  such  Act"  (1). 

The  order  of  the  police  magistrate  for 
the  said  island  of  Jersey  was  as  follows — 

POLICE    CORRECTIONNELLE. 
Oct  ~24th,  1872.    Alfred  Louin  Harie  Bouvier, 
fenz  et  banqueroute  finuduleuz,  envoyi  en  prison 
pour  ktn  remis  auz  autoritis  FTan9aise8  apr6s 
quinze  jouis. 

O.  T.  IIabbtt,  StD. 

In  moving  for  the  rale  it  was  contended 
that  neither  nnder  the  treaiy  or  convention 
or  nnder  the  Extradition  Act,  1870, 
was  there  any  power  to  surrender  a 
ftigitive  criminal  for  the  offence  of  abua 
de  confiance,  that  only  the  crime  of 
fraodnlent  bankruptcy  was  mentioned 
in  the  warrant,  and  that  by  sectiqn 
3,  sub-section  2  of  the  Extradition  Act, 
1872,  there  was  no  power  to  surrender  the 
criminal,  inasmuch  as  no  provision  or 
arrangement  had  been  made  as  intended 
by  that  sub-section. 

In  shewing  cause  against  the  rule,  the 
following  affidavit  was  used — 

I,  Adolphe  Moreau,  of  No.  5,  Chancery 
Lane,  in  the  county  of  Middlesex,  esquire, 
make  oath,  and  say, 

1.  I  am  the  officially  appointed  counsel 
to  the  French  Embassy  in  London,  and  I 
am  well  acquainted  with  the  law  and 
constitutions  of  France,  and  that  part 
thereof  which  lelates  to  legal  proceedings 
in  matters  of  extradition. 

2.  I  say,  speaking  from  such  know- 
ledge, that  according  to  the  law  of  France, 
provision  is  made  that  a  fugitive  criminal 
shall  not,  until  he  has  been  restored,  or 
had  an  opportunity  of  returning  to  her 
Majesty's  dominions,  be  detained  or  tried 
in  France  for  any  dffence  committed  by 
him,  prior  to  such  surrender,  other  than 
the  extradition  crime  proved  by  the  facts 
npon  which  the  surrender  is  granted,  and 
I  say,  speaking  from  my  own  knowledge 
and  experience,  that  this  law  is  observed 

(1)  On  the  4th  of  December,  1865,  notice  was 
given  by  the  French  government  to  terminate  the 
above-mentioned  convention  on  the  4th  of  June, 
1886,  but  it  has  been  continued  in  force  from  year 
to  year  by  mutual  agreement,  and  is  now  declared 
to  be  in  force  till  let  of  September,  1873.  On  the 
28th  of  March,  1862,  a  new  convention  wag  con- 
cluded with  France  for  the  surrender  of  criminals, 
but  it  was  not  sanctioned  by  Parliament,  and  it 
has  therefore  never  had  any  effect. 


in  practice  by  the  French  tribunals  and 
authorities. 

3.  The  general  principles  and  rules  of 
the  French  law  in  matters  of  extradition 
are  comprised  in  a  circular,  dated  5th  of 
April,  1841,  containing  the  special  in- 
structions of  the  minister  of  justice  (garde 
des  soeaux)  to  the  law  officers  of  the 
govemmei^t ;  this  circular  is  printed  at 
length  in  a  book  entitled  Motwgrcuphie 
Alphabetique  de  V Extradition  par  Eraritte 
Blondel,  which  is  now  produced  and 
shewn  to  me  marked  (A),  and  which  is 
a  recognized  authority  and  book  of  refer- 
ence in  the  French  Courts,  and  I  say, 
speaking  from  my  own  knowledge  and 
actual  experience,  that  the  law  is  correctly 
laid  down  in  such  circular,  and  is  the  law 
followed  by  the  French  Courts  in  such 
matters. 

4.  It  is  a  principle  of  French  and  of 
international  law,  that  the  individual, 
whose  extradition  has  been  granted,  can 
only  be  prosecuted  and  tried  for  the  very 
crime  for  which  his  extradition  has  been 
obtained,  and  I  say,  speaking  from  my 
own  knowledge  and  actual  experience, 
that  this  is  the  invariable  practice  of  the 
French  tribunals. 

5.  All  these  principles  and  rules  are  to 
be  found  laid  down  by  Monsieur  Felix, 
as  principles  and-rules  of  international  law 
in  his  Traite  du  Droit  International  Prive, 
vol.  2  of  which  is  now  produced  and 
shewn  to  nie  marked  B,  in  which  ho 
specially  refers  to  the  above  circular  as 
containing  a  resume  of  such  principles 
and  rules,  and  I  say,  speaking  &om  my 
knowledge  and'  actual  experience,  that 
international  law  is  accepted  as  binding 
law  by  all  the  French  tribunals,  and  that 
the  said  work  of  Monsieur  Felix  and  the 
said  circular  are  accepted  by  all  such 
tribunals  as  binding  authorities,  and  that 
the  practice  of  such  tribunals  in  such 
matters  conforms  to  the  law  as  laid  down 
in  the  work  of  Monsieur  Felix  and  the 
said  circular. 

The  Attortiey-Oeneral — Sir  J.  D.  Cole- 
ridge— (Bowen  with  him)  shewed  cause 
against  the  rule. — The  6  &  7  Vict.  c.  75, 
which  was  passed  to  give  effect  to  the 
treaty  of  1843,  referred  to  in  the  affida- 
vits, is  repealed ;  the  Extradition  Act  now 
in  operation  is  the  33  &  34  Vict.  c.  52 
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(The  Extradition  Act,  1870),  and  all  that 
is  neceasary  to  ascertain  in  the  present 
case  is,  whether  the  proceedings  which 
have  been  taken  are  authorized  by  that 
Adt.  The  affidavits  shew  that  the  ma- 
chinery provided  by  it  has  been  followed. 
By  the  twenty-second  section,  "  this  Act 
(except  so  far  as  relates  to  the  execution 
of  warrants  in  the  Channel  Islands)  shall 
extend  to  the  Channel  Islands  and  Isle  of 
Man  in  the  same  manner  as  if  they  were 
part  of  the  United  Kingdom,  and  the 
Boyal  Courts  of  the  Channel  Islands  are 
hereby  respectively  authorized  and  re- 
quired to  register  this  Act."  The  order 
made  by  the  police  magistrate  referred  to 
in  the  affidavits  is  therefore  warranted, 
as  be  had  the  same  power  as  a  police 
magistrate  in  England  would  have.  Then 
by  section  27  it  is  provided  that  the  "Act 
(with  the  exception  of  anything  con- 
tained in  it  which  is  inconsistent  with 
the  treaties  referred  to  in  the  Acts  so 
repealed)  shall  apply  (as  regards  crimes 
committed  either  before  or  after  the  pass- 
ing of  this  Act)  in  the  case  of  the  foreign 
states  with  which  those  treaties  were 
made,  in  the  same  manner  as  if  an  Order 
in  Council  referring  to  such  treaties  had 
been  made  in  pursuance  of  this  Act,  and 
as  if  such  order  had  directed  that  every 
law  and  ordinance  which  is  in  force  in 
any  British  possession  with  respect  to 
such  treaties  should  have  effect  as  part  of 
this  Act."  The  condition  imposed  by 
section  3,  sab-section  2,  is  inconsistent 
with  the  treaty.  I^  therefore,  the  ma- 
chinery of  the  Act  has  been  followed,  the 
case  is  the  same  as  if  an  Order  in  Council 
had  been  made.  If  the  condition  in  sub- 
section 2  of  section  3  is  inconsistent  with 
the  treaty,  it  does  not  apply.  The  matter 
is  made  more  clear  by  the  eighteenth  sec- 
tion, which  provides  that,  "  If  by  any  law 
■or  ordinance  made  before  or  after  the 
passing  of  this  Act  by  the  Legislature  'of 
any  British  possession,  provision  is  made 
for  c&rrying  into  effect,  within  such  pos- 
session, the  surrender  of  fugitive  crimi- 
nals who  are  in  or  suspected  of  being  in 
such  British  possession,  Her  Majesty  may 
by  the  Order  in  Council  applying  this 
Act,  in  the  case  of  any  foreign  state,  or 
hj  any  sabseqnent  order,  either  suspend 
the  operation  within  any  such   British 


possession  of  this  Act,  or  of  any  part 
thereof,  so  far  as  it  relates  to  such  foreign 
state,  and  so  long  as  such  law  or  ordinance 
continues  in  force  there,  and  no  longer ; 
or  direct  that  such  law  or  ordinance,  or 
any  part  thereof,  shall  have  effect  in  such 
British  possession,  with  or  without  modi- 
fications and  alterations,  as  if  it  were 
part  of  this  Act."  The  intention  was  to 
make  a  general  Act,  which  should  apply 
to  all  cases,  except  where  there  was 
anything  inconsistent  with  the  treaties 
referred  to.  The  treaty  of  1843  is  one 
of  such  treaties,  and  there  being  some- 
thing in  section  3,  sub-section  2,  in- 
consistent with  the  treaty,  the  con- 
dition so  imposed  does  not  apply  to 
that  treaty.  But,  further,  the  objection 
which  was  taken  to  the  proceedings,^  in 
moving  for  the  rule,  is  answered  by  the 
affidavit  of  Adolphe  ^oreaa.  It  is  clear 
that  Bouvier  would  not,  until  he  had  been 
restored  or  had  an  opportunity  of  return- 
ing to  Her  Majesty's  dominions,  be  de- 
tained or  tried  for  the  offence  of  "  dbtu  de 
eonfiance,"  or  for  any  offence  committed 
by  him  prior  to  such  surrender  other  than 
the  extradition  crime  proved  by  the  facts 
upon  which  the  surrender  is  granted. 
The  law  of  France  is  not  as  stated  on 
behalf  of  Bouvier.  This  Court  will  be 
guided  by  the  statement  of  the  law  by  a 
person  in  the  position  of  M.  Moreau  as 
described  in  his  affidavit,  the  more  so  as 
the  circular  to  which  he  refers  is  also 
referred  to  by  an  author  of  such  repute 
as  M.  Felix.  (See  the  passage  referred 
to  at  vol.  ii.  p.  333.) 

[He  was  then  stopped.] 

O.  Brovm  in  support  of  the  rule. — Under 
section  3,  sub-section  2,  the  Court  will 
order  thedisohargeof  theprisoner  Bonvier, 
It  is  not  clear  that  by  the  law  of  Prance 
provision  is  made  that  he  shall  not,  until 
he  has  been  restored  or  had  an  opportunity 
of  returning  to  Her  Majesty's  dominions, 
be  detained  or  tried  for  any  offence  other 
than  the  extradition  crime  proved  by  the 
facts  on  which  the  surrender  is  gronnded. 
M.  Moreau  is  not  justified  in  his  declara- 
tion of  the  law  of  France,  which  is  con- 
trary to  that  set  forth  in  -Qie  affidavits  of 
Bouvier.  (He  referred  to  Clark  upon  iho 
Law  of  Extradition,  p.  93,  and  the  cases 
there  coUcitcd.) 
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COUBT  OF  QUEEN'S  BENCH: 


[N.S. 


CocEBCBV,  C  J. — I  am  of  opinion  that 
this- rule  shoold  be  dischar^d.  I  rather 
heeitato  to  express  any  decided  opinion  as 
to  the  construction  to  be  pat  npon  the 
27th  section,  although  I  see  plainly  what 
was  the  intention  of  the  Legislature,  that 
is  to  say,  it  was  intended,  while  getting 
rid  of  the  statutes  by  which  the  treaties 
were  confirmed,  to  save  the  existing  trea- 
ties in  their  full  integrity  and  force. 
This  has  beai  probably  effected,  bat  is  cer> 
tainly  not  very  clearly  expressed,  No- 
thing woold  have  been  more  simple 
th^n  to  enact  that,  although  it  was  expe- 
dient to  repeal  the  statute,  yet  that  the 
treaties  should  still  have  full  force  euad 
eflfect,  instead  of  which  this  complicated 
ami  obscure  language  has  been  adopted. 
If  it  were  necessary  in  the  present  case 
to  decide  the  point,  I  should  say  that  the 
language  used  is  sufficient ;  but  at  the  same 
time  I  should  say  that  it  would  be  better 
to  make  the  matter  safe  by  amending  the 
Act,  in  case  any  question  might  hereafter 
arise  npon  it. 

Upon  the  second  ground  upon  which 
we  are  asked  to  discharge  the  rule,  I 
think  there  can  be  no  real  «ioubt.  By  sec- 
tion 3,  snb-section  2,  the  statute  is  to  have 
full  force,  where  provision  is  made  by  the 
law  of  the  state  demanding  the  extradi- 
tion of  the  criminal,  or  by  arrangement, 
that  the  fugitive  criminal  shall  not,  until 
he  has  been  restored,  or  had  an  oppor- 
tunity of  retoming  to  her  Majesty's  do- 
minions, be  detained  or  tried  in  that  foreign 
state  for  any  offence  committed  prior  to 
his  surrender  other  than  the  extradition 
crime  proved  by  the  fiacts  on  which  the 
surrender  is  grounded.  ■  I  consider  tb&t 
the  requirements  of  this  provision  are 
satisfied.  We  are  now  clearly  informed 
of  the  practical  working  of  the  Fi-ench 
law,  by  the  affidavit  of  M.  Morean  re- 
ferring to  the  circular  which  is  binding 
UimuthO' Courts  of  that  country.  It  ex- 
pressly provides  that  the  criminal  who 
is  surrendered  in  respect  of  one  offence 
will  not  be  tried  for  another  until  he  has 
been  restored,  or  has  had  an  opportunity 
of  returning  to  her  Majesty's  dominions. 
This  view  of  the  French  law  is  confirmed 
by  M.  Felix,  M.  Blondel,  and  otlier  authors 
of  the  highest  possible  authority.  I  am 
satisfied  that  wo  must  discharge  the  rule. 


BuiCKBnsN,  J. — I  have  no  doubt  that 
it  was  intended  that  the  old  treaties 
should  still  have  force  and  effect,  and 
that  they  should  be  enforced  by  the  ma- 
chinery provided  under  the  Extradition 
Act,  1870.  It  was  not  intended  to  abro- 
gate the  old  treaties,  but  I  have  very 
serious  doubts  whether  the  'Legislature 
have  effected  by  the  27th  section  what 
was  intended.  If  it  was  necessary  to 
decide  that  point,  I  sKoald  desire  to  take 
time  to  consider,  but  I  content  myself 
with  saying  that  it  seems  desirable  that 
there  should  be  some  further  legislation 
npon  the  subject.-  But  npon  the  other 
point,  I  am  of  opinion  that  the  require- 
ments of  section  2,  sub-section  3,  are  com- 
plied with.  The  French  law  does  provide 
that  the  fugitive  criminal  shall  not  be 
tried  for  an  offence  committed  prior  to 
his  surrender  other  than  the  extradition 
crime  proved  by  the  &cts  on  which  the 
surrender  is  grounded.  When  we  read 
the  affidavit  of  M.  Moreau  and  the  text- 
books, this  is  made  clear.  The  criminal 
ought,  therefore,  to  be  surrendered: 

Mellob,  J. — I  am  inclined  to  agree 
with  the  construction  of  sect.  27  sug- 
gested by  the  Attorney- General,  but  I 
^el  some  doabt,  and  it  would  be  advis- 
able to  set  all  doubt  at  rest  by  fdrUier 
legislation. 

Upon  the  other  point  I  entirely  agree 
with  the  judgment  of  my  Lord. 

Rule  discharged. 

Attorneys — The  Solicitor  to  the  Treasury,  for  tJj« 
Crown;  Saunders  &  Hawksford,  agents  for 
Francis  Hawksford,  Jersey,  for  defendant. 


!JorBT.  1 
72.  > 
.25.     J 


WALTERS   V.    COGHLAK. 


Bao,  CorBT. 
1872 
Nov, 

C(nmty  Court — Appeal — Beftusal  to  Sign 
Case — Memorandum  of  Depont  not  given 
to  Begistrar  or  signed  by  tJie  Party — 13*5" 
14  Vict.  c.  61.  ss.  14,  16—19  ^  20  Vict, 
c.  108.  ».  71. 

At  tJie  hearing  cf  a  plaint  hefcrre  a 
County  Gowrt  Judge  he  nonsuited  the  pladn- 
tiff,  who  gave  due  notice  of  appeal,  and 


Digitized  by 


Google 


Vol.  42.] 


MICHAELMAS   TERM,  1872. 


21 


depomied  (he  amouni  fixed  by  the  registrar 
who  gave  a  receipt  for  it  to  the  pUmUiff, 
etating  it  to  he  received  to  abide  the  event  of 
the  appeal.  The  parties  covM  not  agree  on  a 
statmUnt  of  facts,  and  the  plaintiff  applied  to 
the  Judge  to  settle  and  sign  the  case,  but  the 
Judge  refused  on  the  grovnd  that  no  memo- 
randum  of  the  deposit  with  the  conditions 
on  which  it  was  d^>osHed  was  approved 
by  the  registrar,  left  vnth  him  and  signed 
by  the  party  or  his  attorney  in  accordance 
with  the  19  ^  20  Vict.  c.  208.  s.  71  :— 
Held,  that  the  statute  had  been  substantially 
complied  with,  and  upon  the  authority  of 
Griffin  v.  Colman  (1),  that  the  giving  of 
such  msmorandum  was  not  a  condibicm  pre- 
cedent to  the  right  to  appeal. 

This  was  a  rale  to  the  County  Qourt 
Judge  of  Staffordshire,  to  shew  cause  whj 
he  should  not  settle  and  sign  the  case  upon 
appeal  from  the  decision  of  the  said  Judge 
upon  a  certain  plaint,  wherein  Henry 
Walters  was  plaintiff  and  Edward  Francis  ■ 
Coghlan  was  defendant,  and  cause  the 
same  to  be  sealed  with  the  seal  of  the 
Court. 

A  plaint  was  entered  in  the  County 
Cionrt  of  Staffordshire  holden  at  Long- 
ton,  between  Walters  and  Coghlan,  where- 
in the  plaintiff  claimed  50h  as  damages 
for  a  tort,  and  was  heard  on  the  13th  of 
August,  1872,  before  the  County  Court 
Judge,  who  directed  the  plaintiff  to  be 
nonsuited.  On  the  23rd  of  August,  1872, 
the  plaintiff  gave  formal  notioe  to  the  de- 
fendant in  the  plaint  and  the  deputy 
registrar  of  the  Court  of  his  intention  to 
appeal  i^ainst  the  decision  of  the  Judge, 
setting  out  the  grounds  of  appeal,  and 
the  Court  to  which  he  should  appeal.  On 
the  same  day  102.  was  deposited  on  be- 
half of  the  plaintiff  with  the  deputy 
registrar,  to  abide  the  event  of  the  said 
appeal,  and  he  gave  a  receipt  in  writing 
for  the  same,  headed  with  the  name  of 
the  plaint,  in  the  following  terms — "  I 
do  hereby  certify  that  the  plaintiff  has 
paid  into  my  hands  the  sum  of  102.,  to 
abide  the  event  of  an  appeal  in  the  above 
case."  The  deputy  registrar  had  fixed 
the  amount  of  the  deposit.     No  other  me- 

(1)  4  HurL  &  N.  265 ;  s.  c.  28  Law  J.  Eep. 
(va)  Ezch.  134. 


morandum  was  asked  for  or  accompanied 
such  deposit,  nor  was  any  notice  of  such 
deposit  having  been  made  sent  to  the 
defendant.  The  parties  fEiiled  to  agree 
upon  a  statement  of  the  &cte  of  the  case 
for  appeal,  and  on  tte  7th  day  of  October, 
1872,  application  was  made  by  the  plain- 
tiff to  the  Judge  to  settle  and  sign  the  case 
for  appeal,  but  the  Judge  declined  so  to  do, 
and  returned  the  case  to  the  plaintiff  with 
an  endorsement  under  his  hand,  stating 
that  the  above  statement  of  the  facts 
had  been  tendered  to  him,  and  that  it 
appeared  that  a  deposit  of  m'oney  in  lieu 
of  giving  a  bond  had  been  made,  but 
that  no  memorandum  setting  forth  the  con- 
dition on  which  such  money  was  deposited 
had  been  lodged  with  the  registrar  as 
required  by  section  71  of  19  A  20  Vict.  c. 
108,  and  adding — "  I  therefore  considered 
that  I  was  not  justified  in  signing  tho 
case  presented,  as  I  thought  i£e  memo- 
randum a  condition  precedent." 

T.  S.  Pritchard  shewed  cause  against 
the  rule. — The  deposit  is  made  with  the 
registrar  under  the  71st  section  of  the 
19  &  20  Vict.  c.  108,  and  is  in  Ueu  of  the 
security  for,  the  costs  of  the  appieal  re- 
quired under  13  &  14  Vict.  c.  61.  s.  14, 
and  must  be  approved  of  by  the  registrar, 
and  "  signed  by  such  party,  his  attorney 
or  agent,  setting  forth  the  conditions  on 
which  such  money  is  deposited,  and  tho 
registrar  shall  give  to  the  party  paying  a 
written  acknowledgment  of  such  pay- 
ment." This  section  has  therefore  to  be 
read  as  if  it  were  part  of  and  incorporated 
in  the  14th  section  of  the  13  &  14  Vict, 
c.  61.  8.  14.  Then  section  16  of  the 
last  mentioned  Act  says,  "  That  no  judg- 
ment of  a  Judge  of  a  County  Court 
shall  be  removed  by  appeal,  except 
in  the  manner,  and  according  to  the 
provisions  hereinbefore  mentioned.  The 
giving  of  the  memorandum  is  therefore  a 
condition  precedent.  Orijffin  v.  Colman  (2) 
is  distinguishable  upon  this  point,  inas- 
much as  there  the  objection  that  no  me- 
morandum had  been  given  was  not  taken 
until  the  argument  on  the  hearing  of  tho 
appeal  in  the  Court  above.  There  was  in 
that  case,  therefore,  laches  that  amounted 
to  waiver  of  the  condition,  here  the  ob- 
jection was  taken  at  the  earliest  possible 
stage. 


Digitized  by 


Google 


22 


COURT  OP  QUEEN'S  BENCH: 


[N.S. 


[QcAU,  J. — In  tiiat  case  the  Court  does 
not  ovemle  the  objection  on  the  gronnd  of 
waivCT.  Nor  do  I  see  how  this  condition 
can  be  said  to  be  introduced  on  behalf  of 
the  respondent  and  for  his  benefit.  It  is 
not  for  the  benefit  of  the  party — the 
memorandum  is  tar  the  benefit  or  infor- 
mation of  the  registrar.] 

In  Griffin  t.  Golman  (1),  as  reported  in 
tixeLauc  Jciumal  Beportt,  the  Court  appears 
to  have  thought  there  onght  to  have  been 
an  application  to  strike  out  the  case  when 
it  was  set  down  for  hearing. 

[QuAiN,  J. — The  Coart  decided  that  what 
had  been  done  preliminary  to  the  appeal 
in  that  case  was  sufficient  without  the 
memorandum.  It  was  the  duty  of  the 
registrar  here  to  have  approved  of  the 
memorandum  and  he  shoidd  have  given 
his  approval.] 

In  The  Park  Gate  Iron  Company  v. 
Coaleg  (2),  the  respondent  was  held  to 
have  waived  the  performance  of  the  con- 
dition as  to  giving  notice  and  security 
within  the  prescribed  time,  and  it  was 
held  that  the  appeal  could  be  heard,  not- 
withstanding such  omission  on  the  gronnd 
of  the  waiver,  but  in  the  present  case 
there  was  no  waiver. 

[QcAiB,  J. — I  see  that  Botill,  C.J., 
was  of  opinion  in  that  case,  that  the  1 6th 
section  of  the  13  A;  14  Vict  c.  61  was 
satisfied  by  referring  it  to  the  15th  sect, 
only  of  that  Act  as  to  the  form  of  a  care 
and  mode  of  settling  it,  and  that  it  did 
not  extend  to  the  provisions  of  the  14th 
section.] 

In  Stone  v.  Bean  (3),  it  was  held  to  be 
a  condition  precedent  to  the  appeal,  that 
the  security  under  the  14th  section  of 
13  tb  14  Vict.  c.  61  shoold  be  given  with- 
in ten  days. 

[QcAis,  J. — But  the  giving  of  the  me- 
morandum is  not  for  the  benefit  of  the 
reroondent.] 

By  the  l><4th  rule  of  the  County  Court 
roles  of  IWS,  "  Where  a  party  makes  a 
deposit  of  money  in  lien  of  giving  a 
btmd,  he  shaU  forthwith  give  notice  to 
the  opposite  party,  by  post  or  otherwise, 
of   such    deposit    having   been    made." 

(2)  39  taw  J.  Bep.  (s.s.)  C.P.  317;  8.  c.  Law 
Kep.  6  CJ».  634. 

(3)  E.  B.  &  E.  604 ;   «L  c.  27   Law   J.   Kep. 
II.S.)  Q.B.  310. 


T^iere  was  here  no  notice  of  the  deposit 
having  been  made  given  to  th6  other 
party. 

[QuAix,  J. — The  rist  section  says  no- 
thing about  that  notice,  and  moreover 
the  County  Conrt  Judge  did  not  refuse 
on  that  ground.] 

Hacking -v.  Lee  (4),  and  Ex  parte  Furber 
(5),  were  also  refeired  to. 

Holroyd,  in  support  of  the  rule. — The 
object  of  the  memorandum  of  the  deposit 
being  made  under  the  7l8t  section  of  the 
19  Sb  20  Vict  c.  107  is  to  inform  the 
registrar  of  the  amount  paid  in.  It  is 
not  a  right  given  to  the  other  pairty  to 
the  cause.  The  respondent  is  not  damni- 
fied in  any  way.  If  it  was  a  condition 
precedent  then  it  has  been  waived. 

[QcAiN,  J. — But  not  by  the  party.] 

It  was  the  &ult  of  the  registrar  of  the 
Court,  and  i^  not  to  prejudice  the  suitors 
at  the  Court.  Oriffin  v.  Colnum  (1)  is 
precisely  in  point  that  this  is  no  condition 
precedent. 

QuAiN,  J. — ^I  think  this  rule  must  be 
made  absolute.  The  case  cited  of  Oriffin 
V.  Golman  (1)  is  in  point,  and  there  was 
no  waiver  whatever  in  that  case,  npon 
which  ground  it  was  sought  to  be  dis- 
tinguished from  the  present  case.  But 
I  also  think  that  the  Act  has  been 
substantially  complied  with.  The  regis- 
trar receives  the  money,  draws  up  the 
rooeipt,  and  states  that  it  is  received 
to  abide  the  event  of  the  trial,  which 
is  the  condition  on  which  it  is  de> 
posited.  He  ^proves  of  it  clearly  by  his 
acts,  he  gives  it  to  the  party  depositing 
who  accepts  it ;  by  accepting  it,  it  is  as 
if  the  party  had  signed  it.  So  that 
whether  the  giving  of  the  memorandum 
be  a  condition  or  not,  I  think  the  statute 
has  been  sufficiently  complied  with. 

Ride  absoltUe. 

Attorneys — F.  C.  GreenBeld,  agent  for  K  Young, 
Longton,  for  plaintiff;  H.  Tyrrell,  for  the 
Cuuntj  CooTt  Jndge. 


(4)  29  Taw  J.  Rep.  (k.s.)  Q.B.  204. 
(o)  27  Law  3.  Rep.  (K.S.)  Eich.  453    tui  Horn. 
Furber  r.  Sturm'y.  3  Hurl.  &  N.  521.  ' 
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1872.      I     UOOBS  V.  THE    HETROPOLrriJf 

Not.  26.  j  sailwat  compant. 

FaUe  Impris(i0vment — Bailway  Oompany 
— Power  to  Apprehend — Implied  AuihorUy 
— 8  §•  9  Vict.  c.  20.  M.  103, 104. 

The  pkmtiff  travelled  by  the  defendants' 
raihoa/y  with  a  ticket  which  entiUed  him  to 
leave  the  train  at  N.  Before  the  train  ar- 
rived at  N.  it  stopped  at  E.,  whereupon  the 
plaintiff  got  out  of  the  carriage,  and,  upon 
being  asked  for  his  ticket,  handed  it  to  the 
collector.  He  was  told  by  the  collector  that 
it  was  not  available,  and  that  he  must  pay 
the  sum  of  2d.  excess  fare.  Me  refused  to 
do  so,  unless  a  receipt  was  given  to  him, 
and  was  given  into  custody  by  the  inspector 
of  the  station  at  E.,  and  charged  with 
having,  on  arriving  at  the  station  at 
E.,  refused  to  deliver  up  his  ticket  or 
pay  his  legal  fare,  and  tliereby  defrauding 
the  company  of  2,d.  The  charge  was  pre- 
ferred before  a  magistrate,  and  dismissed. 
The  plaintiff  brought  an  action  against  the 
defendants  for  false  imprisonment,  but  was 
nonsuited,  upon  the  ground  that  there  was 
no  evidence  that  the  inspector  had  any  au- 
thority either  express  or  implied  from  the 
defendants  to  give  the  plaintiff  in  charge : 
— Held,  in  accordance  with  Goff  v.  The 
Great  Northern  Bailway  Company,  that 
the  question  was  one  for  the  jury,  and  that 
the  iuynsuit  toas  wrong. 

Declaration  for  that  the  defendants  as- 
saalted  the  plaintiff  and  gave  him  into 
cnstody  to  a  polioeman,  and  compelled 
him  to  go  to  a  police  station,  and  be  kept 
in  priaon  for  a  long  time,  until  he  conld 
procnre  bail  for  his  appearance  before  a 
police  magistrate,  and  thereupon  com- 
pelled the  plaintiff  to  appear  the  next 
morning  before  the  said  magistrate,  upon 
a  charge  by  the  defendants  therein  and 
theretofore  made,  namely,  that  he,  the 
said  plaintiff,  being  a  passenger  on  the 
defendants'  railway,  had  refused,  on  ar- 
riving at  Edgware  Boad  Station,  to 
deliver  up  bis  ticket,  and  to  pay  bis  legal 
fare,  and  thereby  had  de&auded  the  com- 
pany of  2d. ;  whereby,  &o. 

Plea — ^Not  gailty.     Issue  thereon. 

At  tlie  trial,  which  took  place  before 
Lnsh,  J.,  at  the  fittings  in  Middlesex 
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after  Michaelmas  Term,  1871,  it  appeared 
that  the  plaintiff  on  the  3rd  of  August 
had  taken  a  return  ticket  from  Notting 
Hill  Gate  Station  to  the  Mansion  House 
Station  on  the  defendants'  railway.  In 
the  evening  of  the  same  day  he  started 
from  the  -  Mansion  House  Station,  and 
got  out  of  the  train  at  the  Edgware  Boad 
Station,  thus  stopping  short  of  Notting 
Hill  Gate  to  which  station  he  was  entitled 
to  travel.  He  offered  the  ticket  to  the 
ticket  collector,  who  said  that  it  was  not 
available,  and  that  the  plaintiff  must  pay 
2d.  as  excess  fare,  being  the  &re  for  the 
journey  from  the  Edgware  Boad  Station 
to  the  Notting  Hill  Gate  Station.  The 
plaintiff  refused  to  pay  such  excess  &re 
unless  a  receipt  was  given  to  him,  but  the 
collector  said  that  receipt^  were  not  given 
upon  that  railway.  The  inspector  of  the 
station  was  sent  for,  and  having  been 
made  aware  of  the  circumstances,  sent 
for  a  policeman  and  gave  the  plaintiff 
into  custody.  At  the  police  station  the 
plaintiff  again  offered  to  pay  the  2d. 
if  a  receipt  -was  given,  but  the  offer 
was  refused.  The  next  day  he  was  taken 
before  a  magistrate  upon  «  charge  that 
having  been  a  passenger  on  the  Metro- 
politan Bailway,  he,  on  arriving  at  Edg- 
ware Boad  Station,  refused  to  deliver  up 
his  ticket,  or  pay  his  legal  fare,  aild 
thereby  defrauded  the  company  of  2d. 

The  charge  was  dismissed  by  the 
magistrate. 

The  learned  Judge  was  of  opinion  that 
the  act  of  the  inspector  did  not,  per  se, 
make  the  defendants  liable,  and  that  there 
being  no  proof  of  authority  either  express 
or  implied  to  the  inspector  to  give  tbo 
plaintiff  into  custody,  the  plaintiff  conld 
not  recover  in  the  action,  and  he  ordered 
a  nonsuit  to  be  entered. 

A  rule  nisi  having  been  obtained  to  set 
the  nonsuit  aside,  and  for  a  new  trial  on 
the  ground  that  the  defendants  were 
liable  for  the  false  imprisonment  by  their 
official^  of  the  plaintiff  under  sections 
103, 104, 108, 109, 110,  and  154  of  8  &  9 
Vict.  c.  20,  and  the  ftlcts  proved  at  the 
trial,  cause  was  now  shewn  by 

Montagu  Chambers. — The  nonsoit  was 
right,  there  being  no  proof  of  any  autho- 
rity to  give  the  plaintiff  into  custody. 
The  power  to  detain  offenders  is  given  to 
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o£Bcera  of  railway  companies  by  sectioii 
104  of  8  &  9  Vict.  c.  20.  By  section  103 
it  is  provided  that,  "  if  any  person  travel 
or  attempt  to  travel  in  any  carriage  of  the 
company,  or  of  any  other  company  or 
party  using  the  railway,  without  having 
previously  paid  his  fare,  and  with  intent 
to  avoid  payment  thereof,  or  if  any  person 
having  paid  his  fare  for  a  certain  distance 
knowingly  and  wilfully  proceed  in  any 
such  carriage  beyond  such  distance,  with- 
out previously  paying  the  additional  fare 
for  the  additional  distance,  and  with  in- 
tent to  avoid  payment  thereof^  or  if  any 
person  knowingly  and  wiUulIy  refuse  or 
neglect,  on  arriving  at  the  point  to  which 
he  has  paid  his  fare,  to  quit  such  car- 
riage, every  such  person  shall  for  every 
such  offence  forfeit,"  &c.  Then  section 
104  provides  that,  "  if  any  person  be  dis- 
covered either  in  or  after  committing  or 
attempting  to  commit  any  such  offence  as 
in  the  preceding  enactment  mentioned, 
all  officers  and  servants  and  other  persons 
on  behalf  of  the  company,  or  such  other 
company  or  party  as  aforesaid,  and  all 
constables,  gaolers  and  peace  officers,  may 
lawfiiUy  apprehend  and  detain  such  per- 
son until  he  can  conveniently  be  taken 
before  some  justice,  or  until  he  be  other- 
wise discharged  by  due  course  of  law." 
It  appears,  therefore,  that  the  officers  of 
the  defendants  had  no  authority  to  appre- 
hend the  plaintiff,  for  he  had  not  com- 
mitted any  of  the  offences  specified  in  the 
above-mentioned  103rd  section.  The  act 
complained  of  by  the  plaintiff  was  the 
act  of  the  officer  without  any  authority 
given  to  him  by  the  defendants. 

[BuCEBDBN,  J. — There  has  been  an 
assault  and  fal.se  imprisonment,  and  if  the 
defendants  have  given  authority  to  the 
officers  they  are  liable.] 

That  is  so,  but  there  was  no  proof  that 
they  had  given  any  authority — Poulton 
V.  The  London  and  South  Western  Bailivay 
Company  (1). 

[BiiACKBHRN,  J. — That  was  not  a  case 
like  the  present.  The  station  master  in 
that  case  could  not  have  had  any  autho- 
rity to  detain*  the  plaintiff,  but  here  tlie 
inspector  erroneously  thought  that  he  had 

(1)  36  law  J.  Rep.  (n.8.)  Q.B.  294 ;  b.  c.  Law 
Rep.  2  Q.B.  634. 


authority,  he  being  an  officer  stationed  at 
that  spot  by  the  defendants  for  the  pur- 
pose of  acting  for  them  with  promptness 
and  decision.  Ooff  v.  The  Great  Northern 
Railway  Company  (2)  is  the  authority 
which  has  the  most  bearing  upon  the 
present  case.] 

That  case  waa  referred  to  in  Poulton  v. 
The  London  and  South  Western  Railway 
Company  (1),  and  Blackburn,  J.,  said  (as 
reported  in  the  Law  Reports),  "  In  that 
case  there  waa  a  power  to  arrest,  on  the 
assumption  that  the  facts  were  as  the 
officer  arresting  supposed  ;  here  there  is 
no  such  power.  That  distinction  is  kept 
in  view  in  the  judgment  in  that  case,  and 
was  expressly  mttde  by  an  alteration  in 
the  judgment  suggested  by  Sir  Hugh  Hill, 
which  certainly  inade  the  judgment  more 
strictly  accurate."  But  no  authority  could 
be  implied  in  the  present  case  any  more 
than  in  Poulton  y.  The  London  and  South 
Western  Railway  Company  (1).  Again 
Roe  V.  The  Birkenlwad,  Laaicashire  and 
Cheshire  Bailway  Company  (3)  is  in  favour 
of  the  defendants. 

[Blackburn,  J. — But  that  case  waa  dis- 
sented from  iu  Ooff  v.  The  Great  Northern 
Railway  Cofiipany  (2).  Mellor,  J. — 
May  not  the  inspector  have  erroneously 
thought  that  he  was  acting  under  ^  &  9 
Vict.  c.  20.  ss.  103,  104  ?] 

Why  should  that  be  assumed  when  it 
is  clear  that  those  sections  did  not  autho- 
rise the  apprehension  P  The  154th  section 
mentioned  in  moving  for  the  rule  has 
no  bearing  upon  the  present  case ;  no 
charge  was  made  under  that  section.  It 
is  submitted  that  the  inspector  committed 
a  tortious  act,  and  it  is  not  becanse  he 
may  have  imagined  that  he  had  authority 
to  do  that  act,  that  such  authority  is  to  be 
implied.  To  say  that  there  waa  aliy  evidence 
to  go  to  the  jury  would  be  to  open  a  very 
wide  door  for  actions  of  this  description 
to  be  brought.  It  is  said  that  the  defend- 
ants might  have  given  evidence  to  shew 
that  they  had  not  given  any  authority  to 
the  inspector,  but  it  is  difficult  to  dis- 
cover what  evidence  of  that  description 
could  have  been  given.     He  also  referred 

(2)  3  E.  &  £.  672 ;  s.  c  30  Law  J.  Rep.  (m.8.) 
Q.B.148. 

(3)  7  £xch.  Rep.  36 ;  s.  c.  21  Law  J.  Rep.  (K8.) 
Exch.  9. 
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to  Atteti  T.  The  South  Western  Railway 
Company  (4), 

LewU  Olyn  was  not  called  npon  to  Rap- 
port the  rtde. 

Blackburn,  J. — ^This  case  seems  to  me 
to  fall  completely  within  the  authority  of 
Goff  V.  The  Great  Northern-  Railway  Com- 
pany (2),  and  therefore  1  think  that  my 
brother  Lash  made  a  mistake  in  nonsuit- 
ing the  plaintiff.  I  think  there  was 
evidence  that  might  have  heen  and  ought 
to  have  been  left  to  the  jury.  I  do  not 
mean  that  there  was  a  mere  scintilla  of 
evidence,  bat  that  there  was  evidenco 
which  would  have  justified  the  jury  in 
finding  that  the  person  who  gave  the 
plaintiff  into  custody  was  acting  with 
the  authority  of  the  company.  The  prin- 
ciple that  was  laid  down  in  the  case  of 
Cfoff  V.  The  Great  Norihern  Railway  Com. 
pany  (2)  (which  was  mnch  considered 
at  the  time),  has,  I  think,  never  been 
deviated  from  at  all,  and  it  is  this, — fol- 
lowing the  case  of  Giles  v.  The  Taff  Vale 
Railway  Company  (5)  in  the  Exchequer 
Chamber,  in  which  case  the  principle  was 
first' clearly  expressed, — that  where  a  rail- 
way company  are  carrying  on  business 
there  are  certain  things  necessary  to  be 
done  for  the  company,  and  certain  things 
which  may  and  ought  to  be  done  for  the 
protection  of  the  company,  and  things 
which,  if  done  at  all,  must  be  done  at 
once.  The  company  ought  to  have  a 
person  upon  the  spot  to  do  those  things, 
a  person  with  common  prudence  and 
common  sense,  with  authority  to  decide 
whether  the  thing  shall  be  done  or  not, 
and  if  intending  to  exercise  his  authority 
properly,  he  makes  a  mistake,  and  does 
that  which  he  is  not  justified  in  doing, 
the  company  are  responsible,  because  he 
was  their  agent.  The  case  of  Goff  v.  TJie 
Greai  Northern  Railway  Company  (2) 
goes  to  this,  that  where  there  is  such  a 
necessity  to  have  a  person  on  the  spot  to 
act  in  a  case  of  emergency,  and  to  de- 
termine whether  certain  things  shall  be 
done  or  not,  the  fact  that  there  is  a  per- 
son there  who  is  acting  as  if  he  had 

(4)  40  Law  J.  Hep.  (n.s.)  Q.B.  65;  s.c.  Law 
Bep.  6  Q.B.  6.5. 

(5)  2  E.  &  B.  822 ;  s.  c.  23  Law  J.  Rep.  (m.s.) 
Q.B.  43. 

Nkw  Sebibs,  42,— Q.B, 


express  authority  is  prima  facie  evidence 
which  the  jury  miay  take  into  consider- 
ation in  determining  the  question,  and 
the  presumption  that  ho  has  authority  is 
to  be  rebutted  by  the  company  shewing 
that  he  had  not.  Now,  applying  that  to 
the  present  case,  it  comes  to  this :  Tho 
plaintiff  had  a  return  ticket,  which  would 
have  authorized  him  to  go  to  dotting 
Hill,  but  if  he  wished  to  get  out  at 
Edgware  Road  where  this  ticket  would 
not  authorize  him  'to  get  out,  he  would 
have  had  to  pay  2d.  more  than  if  he  had 
got  out  at  Netting  Hill.  Now,  if  he  got 
out  at  Edgware  Road  with  a  view  to  de- 
firand  the  company  of  that  id.,  it  seems  to 
me  very  clear  that  it  would  be  a  plausible 
thing  at  least  for  the  agent  of  the  com- 
pany— I  need  not  go  a  bit  farther  than 
that — to  determine  that  the  act  done  by 
tho  plaintiff  did  come  within  the  be- 
ginning of  the  103rd  section  of  the  Act, 
that  is,  that  he  had  travelled  without 
Slaving  paid  his  fare,  and,  if  that  was 
done  with  the  intention  of  preventing 
the  company  from  getting  the  payment, 
•  it  would  have  been  a  plausible  thing  at 
least  for  the  company  to  say  that  he  had 
violated  the  early  part  of  the  103rd  sec- 
tion. I  do  not  say  that  he  had,  but  in  such 
a  case,  the  company's  agent  on  tho  spot 
would  have  had  authority  fiiom  the  com- 
pany to  ask  himself,  "Do  I,  acting  for 
the  company,  think  that  in  this  case 
there  is  what  seems  to  me  to  be  an  in- 
fringement of  the  Act,  and  shall  I  exer- 
cise the  authority  that  is  given  to  me, 
and  give  the  man  into  custody  P  "  He 
is  put  there  by  the  company  for  the  ex- 
press purpose  of  determining  on  the  spot, 
whether  or  no  ho  will  exercise  the  power 
he  has.  He  makes  a  mistake,  but  for 
that  mistake  the  company  are  respon- 
sible. Mr.  Chambers  has  argued  that 
that  cannot  be,  unless  there  had  really 
been  an  infringement  of  the  Act  of  Par- 
liament ;  but  if  that  were  so,  there  never 
could  be  an  action  of  this  sort  against  a 
railway  company  at  all.  If  the  plaintiff  had 
committed  the  offence  with  which  he  was 
charged,  there  would  have  been  a  defence 
upon  the  merits.  It  is  upon  the  ground 
that  the  officer  of  the  company  made  a 
mistake,  that  the  company  are  respon- 
sihle.    The  case  of  Poulton  v.  The  London 
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mid  Bouth  Wesfem  BaHway.  Company  (1) 
has  been  cited  and  relied  npon,  bat  if 
the  judgments  in  that  case  are  looked  at 
it  will  be  found  at  once  that  no  such 
difficulty  arose  there,  and  it  will  be  seen 
that  the  decision  was  not  against  the 
judgment  which  we  now  deliver. 

The  station  master  there  had  taken  a 
party  into  custody  for  not  paying  the  fare 
for  a  horse.  Now,  nobody  had  authority 
to  give  him  into  custody  for  that.  There 
was  no  occasion  for  the  company  to  have 
an  agent  there  to  decide  whether  or  not  a 
person  should  be  given  into  custody  for 
that,  because  the  company  themselves  had 
not  the  power  to  do  it,  and,  therefore, 
the  question  as  to  the  authority  given  to 
the  servants  to  decide  upon  the  exigency  of 
the  moment  did  not  arise,  because  there 
was  no  such  exigency  at  all.  There  was  no 
more  occasion  for  them  to  give  authority 
to  a  man  to  consider  and  determine 
whether  a  party  should  be  given  into 
custody  or  not  on  a  charge  of  not  paying 
the  fare  for  a  horse,  than  there  would 
have  been  to  give  him  authority  to  con- 
sider whether,  in  the  exigency  of  the 
moment,  he  should  commit  an  assault 
and  beat  a  man  violently  with  a  horse- 
whip. It  was  not  a  thing  that  could  bo 
done  by  the  company.  But  in  the  pre- 
sent case,  and  in  the  case  of  Goff  v.  The 
Oreat  Northern  Bailway  Company  (2), 
there  was  a  largo  class  of  things  as  to 
which  the  company  had  to  consider  on  the 
spur  of  the  moment,  whether  the  power 
should  be  exercised  or  not,  and  in  which, 
if  it  was  put  into  execution,  it  would 
be  much  for  the  benefit  of  the  company. 
It  therefore  seems  to  me  that  this  case 
falls  within*  Goff  v.  The  Great  Northern 
Baihcay  Company  (2),  and  that  there 
was  evidence  enough  to  go  to  the  jury  to 
shew  that  the  inspector  at  the  station 
had  authority  to  give  the  plaintiff  into 
custody  if  he  believed  him  to  have  com- 
mitted an  offence,  and,  if  he  made  a  mis- 
take, the  company  are  responsible  for  that 
mistake.  It  is  said  that  that  is  hard  upon 
the  company.  That  is  true,  but  it  would 
1x5  a  great  deal  harder  upon  individuals,  if 
they  had  no  remedy  against  the  company 
when  they  have  wrongfully  been  given 
into  custody  by  the  company's  officials, 
who,  although  responsible  men  doubtless 


in  their  way,  are  not  very  likely  to  be  per- 
sons  against  whom  any  one  would  like  to 
bring  an  action,  because  there  probably 
would  be  a  difficulty  in  getting  payment 
from  them  of  the  damages  and  costs.  I 
do  not  say  anything  about  the  154th  sec- 
tion, because  the  103rd  and  104th  sections 
are  enough  to  shew  that  the  plaintiff  should 
not  have  been  nonsuited.  Those  sections 
are  quite  enough  to  shew  that  the  act  which 
was  done  here  was  one  of  those  acts  which 
in  a  proper  case  might  have  been  done  by 
an  official  for  the  benefit  of  the  company. 
Mellob,  J. — I  am  of  the  same  opinion. 
When  this  rule  was  moved  for,  and  when 
it  was  granted,  I  was  present ;  and  no 
doubt,  for  some  time,  I  was  under  the 
idea  that  the  nonsuit  was  right ;  but  on 
our  attention  being  called  to  one  or  two 
authorities,  there  appeared  to  be  suffi- 
cient to  induce  the  Court  to  grant  a  rule 
nisi,  in  order  that  the  matter  might  be 
discussed.  I  am  quite  satisfied,  after  the 
discussion  which  has  now  taken  place, 
that  there  was  evidence  fit  to  be  submit- 
ted to  the  Jury  to  shew  that  the  company 
was  liable  for  the  act  of  the  inspector. 
There  is  no  doubt  that  the  103d  section 
was  passed  with  a  view  to  protect  the 
revenue  or  the  traffic  of  railway  compa- 
nies from  various  frauds  which  are  spe- 
cifically mentioned.  I  agree  that  by  that 
section  of  the  statute  and  the  104th  sec- 
tion, power  is  given  to  arrest  and  detain. 
I  say  nothing  about  the  154th  section.  I 
think  that  the  103rd  and  104th  sections 
shew  that  the  company  must  have  some 
person  at  the  station,  and  they  had,  in 
this  case,  an  inspector,  whose  duty  may 
be  assumed,  in  the  absence  of  evidence  to 
the  contrary,  to  have  been  to  protect  the 
interests  of  the  company,  and  to  see  that 
these  frauds  were  not  committed,  and  in 
case  he  was  of  opinion  that  an  attempt 
had  been  made  to  commit  any  frauds, 
such  as  those  specified  in  those  sections 
of  the  Act,  he  was  authorized  by  the 
company  neccssarDy  to  act  on  an  emer- 
gency when  it  arose,  and  to  exercise  his 
honest  judgment  at  the  time  as  to  ap- 
prehending or  arresting  a  man,  as  the 
case  might  require,  although  I  think 
that  he  was  mistaken,  and  that  he 
entirely  misunderstood  the  fiicts,  when 
he  took  upon  himself  to  order  the  ar> 
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rest  of  a  man  as  to  whom  there  was  no 
pretenoe  for  saying  he  had  been  guilty  of 
iraad.  I  cannot  help  thinking  that  the 
company  are  responsible,  if  their  in- 
spector did  not  exercise  that  sound  dis- 
cretion which  tile  company  hoped  he 
would  exercise  when  they  appointed  him 
to  the  office.  It  was  within  the  scope  of 
his  anthority  to  take  the  necessary  steps 
to  protect  their  interests,  and  to  prevent 
ihe  commission  of  frauds  of  this  descrip- 
tion. I  think  that  the  case  of  Poultoii  v. 
The  London  and  South  Western  Railway 
Company  (1)  is  not  only  distinguishable 
from  the  present  case,  but  that  the  dis- 
tinction is  perfectly  clear.  In  that  case 
nobody  was  authorized  to  do  the  act  com- 
plained of.  The  company  themselves 
would  not  hare  been  authorized,  and 
therefore  it  was  held  there  that  the  per- 
son who  was  supposed  to  be  the  agent  of 
the  company  could  not  be  an  agent  with 
an  implied  authority  to  do  an  act  which 
the  company  themselves  could  not  do. 
Now,  in  the  present  case,  it  is  very  clear 
that  the  company  could  have  done  it,  and 
it  is  most  likely  that  in  their  interest  they 
would  have  a  person  in  the  nature  of  an 
inspector,  to  see  that  their  interests  were 
protected.  The  company  might  possibly 
have  shewn  that  the  inspector  had  no 
BQch  duties  cast  upon  him  at  all,  and  that 
he  was  a  mere  volunteer  in  doing  what 
he  did,  and  that  it  was  not  within  the 
scope  of  his  aathoiity.  But,  in  the  ab- 
sence of  evidence  to  the  contrary,  I  think 
that  there  was  evidence  sufficient  to  go  to 
the  jniy  to  shew  that  he  was  authorized 
by  the  company  to  act  as  he  did,  that  is 
to  say,  not  that  he  should  exercise  that 
authority  improperly,  but  that  he  should 
act  properly  within  the  scope  of  the 
authority  conferred  upon  him ;  if  he 
acted  improperly  by  giving  a  man  into 
custody  who  was  not  liable  to  be  given 
into  custody,  the  company  are  respon- 
sible for  it.  I  entirely  agree  with  what 
my  brother  Blackburn  has  said,  and  am 
clearly  of  opinion  that  the  rule  should 
be  made  absolute  to  set  aside  the  nonsuit, 
and  for  a  new  trial. 

Lush,  J. — I  am  of  the  same  opinion. 
I  hare  no  doubt  that  the  view  I  took  at 
Nisi  Prins  of  the  fects  was  erroneous. 
When  I  come  to  consider  the  case  of 


Qoff  v.  The  Great  Northern  Bailway  Com- 
pany  (2),  I  cannot  distinguish  this  case 
from  it.  According  to  the  doctrine  that 
is  laid  down  there,  it  is  to  be  presumed 
that  the  station  inspector  in  this  case  had 
authority  from  the  company  to  exercise 
for  their  benefit  and  in  their  interest  the 
powers  which  are  conferred  upon  them 
by  the  103rd  and  104th  sections.  Apply- 
ing that  to  the  facts,  the  inspector,  I 
thmk,  clearly  supposed  (erroneously,  no 
doubt),  that  the  ticket  which  the  plaintiff 
had  did  not  authorize  him  to  get  out  at 
the  Edgware  Bead,  and  therefore,  inas- 
much as  that  was  a  ticket  which  would 
only  entitle  him  to  travel  from  Moorgato 
Street  to  Netting  Hill,  with  no  power  to 
get  out  at  an  intermediate  station,  he  had 
travelled  from  Moorgato  Street  to  Edg- 
ware Road  without  any  ticket  authorizing 
him  to  take  that  journey,  so  as  to  come 
within  the  103rd  section.  The  inspector 
thought  the  plaintiff  was  a  person  who 
had  travelled  on  the  railway  without 
any  ticket,  with  intent  to  defraud  the 
company,   and  in   the   exercise    of   the 

Eower  conferred  by  the  103rd  section, 
e  gave  the  plaintiff  into  custody ;  and 
I  think,  in  the  absence  of  proof  to  the 
contrary,  that  it  must  be  inferred  that  he 
had  authority  from  the  company  to  do 
what  ho  did. 

Side  absolute. 


Attorneys — C.  F.  Knox,  for  plaintiff; 
Burchelle,  for  defendants. 


1872.  1  HiOGiNS  (appellant)  v.  habdino 
Nov.  13.  J  (respondent). 

Metropolis  Load  Management  Acts — 18 
^  19  Viet.  c.  120.  s.  105—25  ^  26  Vict, 
e.  102.  s.  77 — Provisions  for  Paving  New 
Streets — Lan  d  used  for  purposes  of  Bailway. 

By  the  Metropolis  Local  Management 
Acts,  18  ^  19  Vict.  c.  120.  s.  105,  and  25  ^ 
26  Vict.  e.  102.  s.  77,  the  costs  of  paving  a 
new  street  under  the  compulsory  powers  of 
the  former  Act  are  payable  by  the  owners 
of  the  land  and  houses  dbuUvng  vpon  and 
forming  the  street,  and  are  to  be  appor- 
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ticmed  by  the  vestry  or  district  "board  of 
worhe: — Held,  that  sh-ips  of  land  belonging 
io  a  railtcay  company  abutting  upon  a 
street,  and  kept  and  used  for  the  sole  pur- 
pose of  repairing  tite  arches  of  the  railway 
viaduct,  were  chargeable  to  the  costs  of 
paving  the  street  under  the  Act,  as  was  also 
land  used  only  as  a  buttress  for  the  railway 
embanlcment,  and  to  allow  for  slippings 
from  U. 

[For  the  report  of  the  ahove  case,  see 
42  Law  J.  Rep.  (n.s.)  M.O.  p.  31.] 


^  '         ^1872.     1  SIMPSON  A] 

Nov.  26.  / 


/2f*^ 


AND  OTHERS  V. 
CEIPPIN  AND   OTHERS. 


V 


Jh^ 


Contract — Sale  of  Goods — Delivery  by 
Instalments — Breach  as  to  one  Instalment — 
Contimiation  of  Contract. 

-  ^'     (>iZ    The  plaintiffs  agreed  to  take  from  the  de- 
C/.  fendants,  "  say  about  6,000  to  8,000  tons  of 

—  ,  I  coal  ....  put  into  our  waggons  at  the 
'f'  ,^/y!/''*^'  "oZZtery;  delivery  to  commence  frwn  the\st 
jhfjrfli/ 1  ^ G^'  of  July  next,  a7id  to  be  taJcen  in  about  equal 

/^L'  J  monthly  quantities  over  the  next  twelve 
1^'  --/  montlis,"  Sfc.  The  defendants  agreed  to 
supply  the  coal,  "  to  be  delivered  into  your 
'waggons  at  our  collieries,  in  equal  monthly 
qiumtities  during  the  period  of  twelve  montlis 
from  the  \st  of  July  next,"  S/'c.  Up  to  the 
1st  of  August  the  plaintiffs  only  supplied 
waggons  sufficient  to  take  away  158  ions  of 
coal,  whereupon  the  defendants  gave  them 
notice  that  they  cancelled  the  agreement : — 
Held,  in  an  action  brought  by  the  plaintiffs 
to  recover  damages  in  respect  of  the  refusal 
by  the  defendants  to  deliver  any  more  coal, 
that  the  defendants  were  not  justified  in 
cancelling  the  agreement  in  consequence  of 
the  plaintiffs'  failure  to  send  waggons  in  the 
first  month  sufficient  to  talce  away  the  quan- 
tity of  coals  agreed  to  be  delivered  in  that 
month. 

Hoare  v.  Bennie  (5  Htirl.  &  N.  19 ;  s.  c. 
29  Law  J.  Rep.  (n.s.)  Ex.  73)  questioned. 

Declaratioii,  for  that  the  defendants 
bargained  and  sold  to  the  plaintiffs,  and 
the  plaintiffs  bought  from  the  defend- 
ants, a  quantity  of  coal,  to  wit,  from 
6,000  to  8,000  tons,  at  the  price  of  6».  6d. 


per  ton,  to  be  delivered  by  the  defendants 
to  the  plaintiffs  in  equal  monthly  qnanti* 
ties  during  the  period  of  twelve  months, 
from  the  1st  day  of  July  last,  strikes  of 
workmen,  accidents  or  other  circnm- 
stances  beyond  control  of  defendants  ex- 
cepted, and  to  be  paid  for  monthly  at  the 
above  price,  less  2-^  per  cent,  discount;  that 
all  conditions  were  fulfilled,  and  all  things 
happened  and  all  times  elapsed  necessary 
to  entitle  the  plaintiffs  to  the  monthly 
delivery  of  the  said  goods  as  aforesaid, 
and  there  were  no  strikes  of  workmen, 
accidents  or  other  circumstances  in  the 
said  agreement  excepted  ;  yet  the  plaintiffs 
did  not  deliver  the  said  goods  monthly  in 
the  manner  and  quantity  aforesaid,  but 
have  refused  wholly  to  deliver  the  said 
goods  or  to  perform  the  said  contract, 
whereby  the  plaintiffs  have  been  deprived 
of  the  profits  which  would  have  accrued 
to  them  from  the  delivery  of  the  same. 

Pleas. — First.  That  the  defendants  did 
not  bai^in  and  sell  to  the  plaintiffs,  nor 
the  plaintiffs  buy  of  the  defendants  the 
said  coal  as  in  that  behalf  alleged. 

Second.  That  the  plaintiffs  were  not 
ready  and  willing  to  accept  or  pay  for  the 
said  coal  as  in  that  behalf  alleged. 

Third.  The  defendants  deny  the  breaches 
in  the  declaration  complained  of. 

Fourth.  That  the  defendants  were  pre- 
vented from  delivering  the  said  goods,  and 
performing  the  said  agreements  as  in  the 
declaration  mentioned  by  the  acts,  neglects 
and  defaults  of  the  plaintiffs,  and  not 
otherwise. 

Fifth.  That  before  the  alleged  breaches 
or  any  9f  them,  the  plaintiffs  exonerated 
and  discharged  the  defendants  from  the 
alleged  agreement  and  the  performance 
thereof  by  the  defendants. 

Sixth.  That  there  were  strikes  of  work- 
men, and  accidents  and  other  circum- 
stances beyond  the  control  of  the  defend, 
ants,  and  that  such  non-delivery  as  in  the 
declaration  mentioned  was  caused  and 
occasioned  by  the  same,  and  not  otherwise. 

Issues  thereon. 

At  the  trial  which  took  place  before 
Lush,  J.,  at  the-  last  Spring  Assizes  at 
Liverpool,  it  appeared  that  the  action  was 
brought  by  the  plaintiffs,  coal  merchants 
at  Runcorn,  against  the  defendants,  coal 
proprietors    near  Wigan,  to  recover  the 
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Bnm  of  401J.  1».  5d.  by  way  of  damages 
for  the  non-dellTeiy  of  coals  pursuant  to 
contract. 

The  contract  was  contained  in  two  let- 
ters, obe  from  plaintiffs  to  defendants, 
dated  the  10th  of  Juno,  1871— "  We 
agree  to  take  from  you,  say  about  6,000 
to  8,000  tons  of  your  best  Wigan  four-feet 
coal  at  5*.  6d.  per  ton,  of  21  cwt.  to  the 
ton,  put  into  our  waggons  at  the  colliery, 
delivery  to  commence  from  the  1st  of  July 
next,  and  to  be  taken  in  about  eqoal 
monthly  quantities  over  the  next  twelve 
months.  It  is  understood  that  you  are 
not  bound  to  supply  in  case  of  accidents 
or  strikes.  Terms,  cash  monthly,  less 
2i%  discount." 

The  letter  from  the  defendants  to  the 
plaintiffs  was  in  the  following  terms — 
""We  agree  to  supply  you  with  from 
6,000  to  8,000  tons  of  our  best  four-feet 
Wi^in  coal  properly  screened  and  free 
from  slack,  to  be  delivered  into  your 
waggons  at  our  collieries,  in  equal  monthly 
quantities,  during  the  period  of  twelve 
months  from  the  1st  of  July  next  (strikes 
of  our  workmen,  accidents  or  other  cir- 
cumstances beyond  our  control  excepted), 
at  5«.  6d.  per  ton  of  21  cwt.  Terms,  cash 
monthly,  less  2^%  discount. 

The  following  letters  were  put  in  evi- 
dence— 

"8tb  July,  1871.    - 

"  From  W.  &  J.  B.  Crippin,  Brynn  Hill 
CJoUiery,  near  Wigan. 

"  To  Mfessrs.  Simpson,  Son  &  Co.,  Bun- 
corn. 

"  The  first  week  of  your  contrfact  has 
terminated  without  you  sending  waggons 
or  orders  for  coal.  We  have  sold  the 
whole  of  the  production  for  some  long 
time  to  come  of  the  four-feet  coal,  and 
unless  yon  take  the  coal  in  regular  weekly 
quantities,  we  shall  not  be  able  to  make 
up  for  past  deliveries.  We  thought  it 
advisable  to  inform  you  of  this. 

"W.  &J.  B.  C". 
,     "From  Messrs.   Simpson    &    Davies, 
Bnncom. 

"  To  Messrs.  W.  &  J.  B.  Crippin,  Liver- 
pool. 

"  13th  July,  1871. 

"  Dear  Sir, — We  are  in  receipt  of  yours 
of  8th  inst.,  and  thank  you  for  reminding 
us  of  the  contract  for  Wigan  four-feet 


coal.    We  will  have  the  matter  looked 
into.     Have  been  from  home. 
"Tours  truly, 

"  Simpson  &  Davies." 

"Liverpool,  13th  July,  1871. 

"From  W.  &  J.  B.  Crippin,  Brynn  Hill 
Colliery  0£&ces. 

"  To  Messrs.  Simpson  &  Davies,  Bun> 
com. 

"  Gentlemen, — ^We  beg  to  remind  yon 
of  your  arrangement  with  us  for  coal 
commencing  the  1st  inst.,  since  which 
date  you  have  only  taken  one  waggon ; 
you  must  be  aware  that  the  very  low 
price  agreed  to  was  purely  upon  the 
understanding  that  you  withdrew  the 
quantity  regularly.  Please  let  this  have 
your  attention,  and  oblige, 

"  Yours  truly, 

"T.  Thompson." 

Runcorn,  July  11th,  1871. 
Mr.  Thompson, 

Messrs.  W.  &  J.  B.  Crippin, 

Liverpool. 
Dear  Sirs, — Your  favour  of  yesterday 
is  to  band.  I  have  been  from  home  alto- 
gether, or  nearly  so,  lately,  and  find  our 
people  have  overlooked  your  contract, 
but  have  ordered  some  vessels  to  be  taken 
up  for  it  as  soon  as  we  can  procure  them. 
Will  send  for  coal. 

TJours  truly, 

Simpson  &  Davies. 
The  plaintiffs  did  not  send  the  waggons. 

Ist  August,  1871. 
Gentlemen,  —  Befbrring  to  our  ar- 
rangement (dated  10th  June  last)  to 
supply  you  with  from  6,000  to  8,000  tons 
of  our  four-feet  coal  in  your  waggons, 
during  the  twelve  months  ending  the 
30th  June,  1872,  to  be  taken  by  you  in 
equal  monthly  quantities,  we  beg  to  in- 
form you  that,  inas;nuch  as  you  have  only 
taken  158  tons  during  the  month  of  July, 
and  as  the  sole  inducement  for  us  to  en- 
tertain such  an  arrangement  as  the  above 
was  the  regular  and  punctual  vrithdrawal 
by  you  of  the  stipulated  quantity  during 
the  summer  months,  which  you  have  failed 
to  perform,  we  beg  to  give  you  notice 
that  we  hereby  cancel  the  arrangement, 
as  it  is  impossible  for  us  to  continue  to 
hold  for  your  disposal  such  a  quantity  of 
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coal,  to  onr  serious  loss  and  disadvan- 
tage.        We  are,  Gentlemen, 
Tours  respectfally, 

Per  pro  W.  &  J.  IB.  Crippin, 
T.  Thompson, 

Ist  August,  1871. 
Messrs.  Simpson  &  Davies, 
Runcorn. 
1871. 
July  20.  To  coal  per  rail 

toHuncom...   102  16  0 

„  21.  Ditto  ...do 39  17  0 

„  28.  Pitto  ...do 15  10  0 

158    3  0  fi/6  £43    9  9 


Runcorn,  August  2nd,  1871. 
Mr.  Thompson, 

Messrs.  W.  &  J.  B.  Crippin, 
Liverpool. 

Sir, — In  'reply  to  yours  of  yesterday, 
the  contract  vras  only  for  about  eqnal 
monthly  quantities.  If  yon,  however, 
meant  to  try  to  hold  us  so  close,  you 
should  have  given  us  notice  of  your  in- 
tention to  break  the  contract. 

However,  we  cannot  consent  to  its 
being  nullified,  for  we  are  under  engage- 
ments to  deliver.  Last  week  we  char- 
tered Sainson,  to  load  200  tons  of  your 
four-feet  coal,  but  she  was  delayed,  and 
only  got  into  dock  this  morning,  and  we 
had  sent  instructions  to  put  in  our  wag- 
gons at  your  colliery  for  her  cargo. 

We  think  it  the  more  strange  you 
should  write  as  you  have  done,  as  you 
gave  no  intimation  last  Thursday,  when 
Sir.  Davies  saw  you,  nor  did  Mr.  Crippin, 
who  Mr.  Davies  saw  yesterday  in  Man- 
chester. Just  at  the  moment  Mr.  Davies 
was  engaged  with  another  person.  We 
trust  this  explanation  will  be  satisfac- 
tory to  you,  and  may  rely  on  our  send- 
ing as  regularly  as  possible  or  you  can 
expect,  and  we  hope  we  shall  work  com- 
fortably together.. 

Tours  truly, 

Simpson  &  Davies. 

August  3rd,  1871. 
Gentlemen, — Referring  to  your  letter, 
2nd  August,  we  beg  to  say  that  it  is  per- 
fectly evident  to  us  that  you  have  not 
been  able  to  take  the  coal  according  to 
the  &ir  meaning  of  the  proposal,  and  we 


must  therefore  beg  to  adhere  to  our  letter 
of  yesterday,  cancelling  the  arrangement. 
Tou  had  notice  early  m  the  month  from 
the  colliery  that  yon  were  not  withdraw- 
ing the  coal  in  accordance  therewith,  and 
you  cannot  expect  wo  should  allow  yoa 
to  suit  your  own  convenience  in  summer 
to  our  prejudice  in  winter. 

At  the  same  time,  as  yon  appear  to 
have  dispatched  your  waggons  to  the 
colliery  for  the  200  tons  per  Samson,  we 
are  willing  to  supply  that  quantity  at 
6»;  6d.  per  ton,  witiiout  prejudice  to  the 
notice  cancelling  the  contract  dated  ibe 
1st  instant. 

And  remain. 
Tours  faithfully. 
Per  pro  W.  &  J.  B.  Crippin, 
T.  Thompson. 
There  were  a  number  of  other  letters, 
and  on  the  21st  of  August,  1871,  Mr. 
Thompson  wrote  as  follows — 

"  I  am  instructed  to  inform  yon  th&t 
my  firm  adhere  to  their  notice  of  the  1st 
instant,  cancelling  the  arrangement  en- 
tered into  with  you,  and  dated  10th  June 
last.  They  also  instruct  me  to  inform  you 
of  their  intention  to  claim  for  the  loss 
they  have  sustained  in  consequence  of 
your  having  fisiled  to  vyithdraw  the  quan- 
tity  of  coal  agreed  for  by  you  during  the 
month  of  July  last. 

"  Tours  truly, 

"  Per  pro  W.  &  J.  B.  Crippin, 
"T.  Thompson." 
It  was  alleged  on  behalf  of  the  plaintiflfs 
that  the  contract  was  a  beneficial  contract, 
that  they  tried  to  effect  another  with  other 
firms,  but  had  failed  to  do  so.  There  was 
conflicting  evidence  upon  this  point. 

The  learned  Judge  told  the  jury  that  as 
the  plaintiffs  did  not  intend  to  break  the 
contract  month  by  month,  and  only  broke 
it  for  the  first  month's  delivery,  that  that 
did  not  justify  the  defendants  in  point  of 
law  in  cancelling  the  whole  contract. 
That  the  plaintiffs  could  not  complain  of 
not  getting  coals  in  the  month  of  July, 
because  they  did  not  provide  the  waggons 
for  taking  it  away,  but  assxmiing  that  the 
plaintiffs  could  not  have  got  another 
contract,  they  were  entitled  to  recover 
from  the  defendants  in  respect  of  the  six 
months  from  the  Ist  of  August  to  the  time 
of  action  bronght  on  the  5th  of  February, 
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1872.  ffe  told  the  jury  to  assess  the 
damages  for  those  six  months,  and  also 
for  the  remaining  five  months.  The  jury- 
assessed  such  damages  for  the  first  six 
months  at  225{.,  and  for  the  remaining 
fire  months  at  250{.,  total  475Z. 

The  learned  Judge  ordered  the  verdict 
to  be  entered  tor  the  sum  of  4752.,  giving 
the  defendants  4eave  to  move  to  enter  the 
verdict  for  them.     Subsequently, 

JSolker  moved  and  obtained  a  rule 
calling  upon  the  plaintifiB  to  shew  cause 
why  the  verdict  obtained  in  this  cause 
should  not  be  set  aside,  and  a  verdict 
entered  for  the  defendants  instead  there- 
of, pursuant  to  leave  reserved  by  the 
learned  Judge,  on  the  ground  that,  under 
the  circumstances,  the  plaintiff's  'had  dis- 
entitled themselves  to  sue  for  breach  of 
the  contract,  and  that  the  defendants 
were,  under  the  circumstances,  entitled  to 
cancel  such  contract,  and  refuse  to  deliver 
the  residue  of  the  coal. 

Commins  (Butt  with  him)  shewed  cause 
against  the  rule. — The  defendants  seek  to 
defend  themselves  from  liability  in  this 
action  by  shewing  that  the  plaintiffs  did 
not  withdraw  from  the  colliery  so  large 
a  quantity  of  coal  as  they  were  bound  to 
do.  But  that  is  not  any  defence  to  the 
action.  If  the  plaintiffs  have  broken  their 
contract  in  that  respect,  the  defendants 
might  obtain  compensation  by  bringing 
an  action  against  them.  If  a  breach  of 
the  plaintiffs*  contract  in  the  first  month 
would  have  justified  the  defendants  in 
cancelling  their  contract,  so  would  a  breach 
in  the  fifth  month,  although  in  each  of 
the  previous  months  the  plaintiffs  had 
withdrawn  the*  quantity  which  they  had 
agreed  to  withdraw.  Clearly  in  such  a 
case  the  breach  by  the  plaintiffs  might  be 
compensated  for  in  damages.  The  plain- 
tiffs had  not  bound  themsel^s  by  their 
letter  of  the  10th  of  June  to  an  exact 
performance.  The  contract  is  to  take, 
"say  about  six  to  eight  thorisand  tons," 
Ac.,  and  "to  be  taken  in  about  eqical 
monthly  quantities  over  the  next  twelve 
months."  The  letter  of  the  defendants 
omits  the  word  "about"  in  both  places. 
It  could  not  have  been  in  the  contempla- 
tion of  the  parties  that  the  plaintiffs  must 
withdraw  exactly  equal  quantities  of  coal. 
In  fact  the  contract  resolves  itself  into 


twelve  distinct  independent  contracts,  for 
twelve  distinct  independent  quantities. 
A  wide  latitude  was  intended,  between  six 
thousand  and  eight  thousand  tons.  The 
breach  by  the  plaintiffs  does  not  justify 
the  defendants  in  cancelling  their  contract 
—  Withers  v.  Beynolds  (1),  Weaver  v. 
Sessions  (2).  The  defendants  in  moving 
for  the  rule  relied  upon  the  case  of  Hoare 
V.  Bennie  (3),  but  even  supposing  that 
case  was  rightly  decided,  which  is  doubtful, 
it  is  distinguishable  from  the  present  case. 
.  It  came  before  the  Court  of  Exchequer 
npon  demurrer  to  a  plea  ,to  a  declaration 
which  set  out  a  contract  by  the  plaintiffs 
to  sell  to  the  defendants  about  667  tons 
of  hammered  Swede  bar  iron,  "  the  said 
iron  to  be  shipped  from  Sweden  in  the 
months  of  June,  July,  August  and  Sep- 
tember next,  and  in  about  equal  portions 
each  month,  at  61.  10«.  per  ton."  By  the 
contract  the  sellers  were  to  have  the  option 
of  commencing  shipmeflts  in  the  month 
of  May,  and  also  of  completing  the  whole 
by  the  end  of  July.  The  defendants  in 
their  plea  alleged  that  the  plaintiffs  did  not 
avail  themselves  of  the  option  of  com- 
mencing shipments  in  the  month  of  May, 
and  that  in  the  month  of  June  they  only 
shipped  21  tons  6  cwt.  1  qr.,  and  that 
they  were  never  ready  and  willing  to 
deliver  to  the  defendants  such  a  quan- 
tity of  iron  shipped  from  Sweden  in  June 
as  was  specified  in  the  said  contract. 
The  Court  of  Exchequer  gave  judgment 
for  the  defendants.  The  decision  was 
simply  upon  the  question  raised  by  the 
plea.  But  in  the  contract  now  before  the 
Court  there  is  no  such  strictness  as  in 
Hoare  v.  Eennie  (3),  nor  is  there  any- 
thing to  shew  that  the  parties  intended 
that  there  should  be  a  rigid  adherence  to 
the  quantity  to  be  withdrawn  by  the 
plaintiffs.  They  in  fact  did  in  part  per- 
form their  contract,  the  defendants  receiv- 
ing a  benefit  by  such  part  performance. 
There  is  abroa.d  distinction  between  the  two 
contracts.  Here  it  is  only  intended  that  the 
coal  should  be  taken  in  reasonably  equal 
monthly  quantities,  but  there  the  Court 
of  Exchequer  considei'ed  that  time  was  of 

(1)  2  B.  &  Ad.  882. 

(2)  6  Taunt.  164. 

(8)  6  Hurl.  &  N.  10  ;  s.  c.  29  Low  J.Eep.  (k.s.) 
Escb.  73. 
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the  essence  of  the  contract.  It  is  clear 
that  the  present  plaintiflb  did  not  intend 
to  break  off  the  contract,  they  pushed  the 
defendants  to  go  on  providing  coaL  In 
Hoare  ▼.  Rennie  (3)  there  was  no  part 
performance  by  the  plaintiflEs,  as  it  was 
considered  that  the  shipment  of  the 
quantity  of  21  tons  6  cwt.  1  qr.  was  not 
snch  a  quantity  as  was  specified  in  the 
contract ;  the  plaintifis  therefore  com- 
menced the  action  with  a  breach  on  their 
parts.  They  might  have  crowded  the 
whole  of  the  shipments  of  iron  into  two 
months,  bat  here  the  takings  of  coal  were- 
to  extend  over  twelve  months.  Further, 
Hoare  t.  Bennie  (3)  was  observed  npon 
in  Jotuusohn  v.  Young  (4).  Crompton, 
J.,  said,  "That  case  belongs  to  the  class 
in  which  the  breach  allied  in  the  plea  is 
an  entire  fiuetration  of  die  contract.  .  .  . 
We  mnst  take  it  that  time  was  of  the 
essence  of  the  contract.  .  .  .  We  mnst 
consider  that  the  breaches  alleged  in  the 
pleas  in  that  case  went  to  the  root  of  the 
matter." 

HolkeraiidBaijlit  in  support  of  the  rule. 
— The  stipulation  that  the  coal  was  to  be 
taken  in  equal  monthly  quantities  goes  to 
the  root  of  the  whole  contract.  The  ques- 
tion which  arises  may  first  be  treated  as 
a  matter  of  common  sense,  and  secondly 
as  being  concluded  by  authority.  First, 
then,  this  is  a  species  of  contract  which  is 
often  made  by  colUety  owners,  and  it  is 
obvious  that  the  parties  intended  that  the 
plaintiffs  should  provide  waggons  for 
about  a  ^elfVh  part  of  the  whole 
quantity,  which  might  be  from  6,0U0  to 
8,000  tons ;  the  letters  of  the  defend- 
ants shew  the  inconvenience  of  not 
adhering  to  the  terms  of  the  contract. 
In  the  notes  to  Pordage  v.  Cole  (5)  it  is 
said,  320c.,  "  Where  a  covenant  goes  only 
to  part  of  the  consideration  on  both  sides, 
and  a  breach  of  such  covenant  may  be 
paid  for  in  damages,  it  is  an  independent 
covenant,  and  an  action  may  be  maintained 
for  a  breach  of  the  covenant  on  the  part 
of  the  defendant  without  averring  per- 
formance in  the  declaration."  That  is  no 
doubt  correct,  but  it  does  not  apply  here, 

(4)  4  B.  &  S.  296 ;  «.  c  32  Law  J.  Rep.  (xj.) 
Q.B.  38.5. 
(d)  1  VTm.  Sauud.  319. 


for  the  plaintifis'  breach  of  the  present 
contract  could  not  be  paid  fov  in  damages. 

[BucKBCRX,  J. — I  think  that  it  could, 
and  the  defendants'  letter  of  the  21st  of 
August  shews  that  they  intended  to  claim 
in  respect  of  it.] 

The  stipulation  which  the  plaintifis 
were  to  perform  was  that  they  should  be 
ready  substantially  to  take  equal  quantities 
of  coal  in  each  month.  The  mere  &ct  of 
the  defendants  being  able  to  obtain  com- 
pensation in  damages  is  not  enough  to 
shew  that  the  present  action  is  maintain- 
able. The  coals  were  to  be  taken  &om 
the  particular  colliery,  and  in  the  qna>nti- 
ties  agreed  on.  The  plaintifis  would  pre- 
vent the  defendants  from  entering  mto 
other  contracts,  although  they  themselves 
neglect  to  perform  this  one. 

Next  the  question  is  determined  by 
Hoare  v.  Ri.iuic  (3),  which  although  the 
position  of  the  parties  is  reversed,  is  undis- 
tingnishable,  and  was  decided  upon  the 
principle  that  the  contract  of  the  defendant 
to  deliver  a  certain  quantity  of  iron,  went 
to  the  whole  root  and  was  of  the  essence 
of  the  contract. 

[Blacebcux,  J. — The  contract  in  the 
present  case  is  not  exactly  the  same  as  in 
Hoare  v.  I{<-uuie  (3).  I  gather  from  the 
Law  Journal  litjtort  that  the  reasons  given 
by  Pollock,  C.B.,  and  Watson,  B.,  were 
not  very  satisfactory  to  Channell,  B.  It 
is  difficult  to  discover  what  was  the  prin- 
ciple of  the  decision.] 

It  was  recognised  in  Bradford  -v. 
Williams  (C),  and  decides  the  present 
question.  They  cited  Codrington  v.  Paleo- 
logo  (7). 

BlACKBlBN,  J. — I  think  that  this  mlo 
must  be  discharged.  The  question  arises 
npon  a  contract  by  which  it  is  agreed 
between  the  plaintifia  and  the  defendants 
that  the  defendants  should  supply  coals. 
[His  Lordship  read  the  letters  and  then 
continued.]  There  can  be  no  qnestion 
but  that  the  plaintiffs  were  bound  to  send 
their  waggons  to.the  colliery  so  that  there 
might  be  delivered  into  them  within  the 
first  month  of  the  twelve,  that  which 

(6)  41  Iaw  J.  Rep.  (s.s.)  Exch.  164 ;  s.  c.  Law 
Rep.  7  Exch.  2.i9. 

(7)  86  Law  J.  Bep.  (h.s.)  Exch.  73;  b.  c  LftW 
Rep.  2  Exch.  193. 
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would  be  the  minimiim  qnantity  of  coals, 
viz.  500  tons,  and  there  woold  be  a  breacli 
of  the  plaintiffB'  oontract  if  they  did  not 
send  waggons  within  the  first  month  to 
take  SOO  tons.  They  did  in  fact  only  send 
waggons  sufficient  to  take  158  tons.  The 
question  then  arises  whether  this  breach 
of  the  plaintiffs'  contract  in  not  sending 
waggons  sufficient  to  take  at  any  rate  500 
tons  in  the  first  month  justified  the 
defendants  in  breaking  off  the  contract 
altogether  and  declining  to  deliver  the 
rest  of  the  coals.  The  defendants  them- 
Belres  give  their  reasons  for  doing  so  in 
the  letter  of  the  1st  of  Angast,  1871  [his 
LordBhip  read  the  letter  and  then  con- 
tinned],  they  therefore  on  the  Ist  of 
Angast  claim  a  right  to  cancel  their  agree- 
ment. It  is  to  be  observed  in  the  first 
place  that  it  is  not  in  any  way  shewn  that 
the  plaintiffs  had  informed  the  defendents 
that  they  intended  to  persevere  in  only 
sending  an  insufficient  number  of  waggons, 
or  that  they  had  committed  a  breach  of 
the  agreement  in  only  sending  waggons 
snfficient  to  take  158  tons.  There  can  be 
no  doubt  that  the  defendants  might  have 
sued  the  plaintiffs  for  not  sending  waggons 
sufficient  to  take  500  tons,  nor  can  ^ere 
be  any  doubt  that  in  such  an  action  they 
mighthave  recovered  such  damages  as  they 
had  sustained  by  reason  of  342  tons  not 
having  been  taken.  I  apprehend  also  thatit 
is  pretty  clear,  supposing  that  no  damage 
had  resulted,  that  the  plaintifib  could  not 
have  required  the  defendants  to  deliver  the 
remaining 342  tons  in  the  next  month;  th^ 
lost  the  opportunity  of  getting  the  whole 
500  tons  and  must  be  content  with  the 
quantity  which  they  had  got.  But  why 
should  not  the  plaintiffs'  breach  of  con- 
tract be  compensated  for  in  damages,  and 
why  is  it  to  be  said  that  the  contract  was 
put  an  end  to  P  It  is  said  on  behalf  of  the 
defendants  that  Hoara  v.  Rennie  (3)  is 
in  point  and  determines  this  case,  having 
been  decided  hj  a  Court  of  co-ordinate 
jurisdiction.  L>  is  very  true  that  we 
shonld  not  go  counter  to  the  decision  of 
a  Court  of  co-ordinate  jurisdiction,  unless 
there  were  authorities  against  that  de- 
cision; the  proper  course  would  be  to 
leave  the  plaintiffs  to  proceed  in  a  Court 
of  Error.  But  when  we  look  into  the  case 
of  Hoare  y,  Rennie  (3),  we  find  that  the 
Mbw  Sbbiw,  42.— Q.B. 


contract  was  very  different  from  the  one 
now  before  us.  lu  Hoare  v.  Rennie  (3) 
the  great  complaint  was  that  the  plaintiffs 
had  failed  to  deliver  the  proper  quantity 
of  iron  in  the  first  month,  and  it  was  held 
by  the  Court  of  Exchequer  that  this  set 
the  defendants  fi:%e  from  accepting  any 
further  iron.  If  I  could  see  any  reason 
for  the  Court  so  holding,  I  should  feel 
myself  bound  to  take  the  principle  and 
apply  it  to  the  present  case,  and  leave  a 
Court  of  Error  to  set  it  right  if  it  was 
wrong.  But  I  am  not  able  to  see  the* 
principle  upon  which  the  Court  proceeded. 
That  may  be  my  &ult.  If  the  principle 
be  that  whenever  a  plaintiff  has  broken 
his  contract,  and  the  first  breach  is  his, 
he  cannot  afterwards  sue  upon  the  con- 
tract, the  principle  would,  it  is  true,  be  in- 
telligible  but  would  be  contrary  to  many  de- 
cided cases.  I  cannot  doubt  that  upon  such 
a  question  I  should  follow  Pordage  v.  Gole 
(5)  and  that  class  of  cases.  It  seems  to  me 
in  the  present  case,  looking  at  the  whole 
contract,  that  there  is  no  reason  why  the 
defendants  should  not,  in  the  course  of 
the  next  eleven  months,  have  delivered 
the  5,500  tons  beyond  the  500  which  were 
to  be  delivered  in  the  first  month.  If 
the  plaintifia  were  proceeding  to  do  their 
duty  in  sending  their  waggons,  why 
should  not  that  duty  be  equally  well  per- 
formed, although  the  waggons  were 
not  properly  sent  in  the  first  month  p  I 
see  no  reason  why  the  defendants  should 
not  be  entitied  to  recover  compensation 
in  respect  of  the  breach  in  not  sending  the 
waggons  in  that  month.  Hoare  v.  Ren- 
nie (3)  was  much  observed  upon  in 
Jonassohn  v.  Yowng  (4).  I  cannot  say  that 
it  was  overruled  because  this  Court  as- 
sumed that  the  Court  of  Exchequer  con- 
sidered that  time  was  of  the-  essence  of 
the  contract.  It  is  difficult  to  see  how 
they  could  have  done  so,  and  I  do  not 
think  that  I  am  bound  by  their  decision 
in  Hoare  v.  Rennie  (3).  We  must  give 
that  judgment  which  we  think  right, 
which  is  that  the  rule  must  be  dischai^ed. 
K  we  have  misunderstood  the  case  of 
Hoare  v.  Rennie  (3)  our  judgment  may 
be  corrected  by  a  Court  of  Error. 

Mellou,  J. — ^I  agree  with  my  brother 
Blackburn  that  it  is  difficult  to  reconcile 
Hoare  v.  Rennie  (3^  with  the  numerous 
F 


Digitized  by 


Google 


84 


COURT  OP  QUEEN'S  BENCH: 


[N.  s: 


older  attthorities.  Bat  the  ooutraot  in 
that  case  is  identical  in  principle  with  the 
present  contract,  though  not  identical  in 
terms.  I  cannot  see  any  possible  mode  of 
distingnishing  the  judgment  which  ought 
to  be  given  in  the  one  case  from  that 
which  ought  to  be  given  in  the  other. 
That  being  so,  although  I  agree  with 
what  has  been  said  by  my  brother  Black- 
bum,  as  to  not  being  able  to  discover  any 
principle  by  which  to  justify  the  decision 
in  Hoare  v.  Rennie  (3),  I  should  have 
thought,  if  left  to  myself,  that  we  were 
bound  by  that  decision  and  that  the  rule 
should  be  made  absolute,  in  which  case  the 
plaintiffB  might  go  to  a  Court  of  Error  if 
they  were  disposed  to  question  Hoare  v. 
Bonnie  (3). 

LnsH,  J. — ^I  cannot  understand  fibare  v. 
Bermie  (3)  as  laying  down  fJie  proposition 
that  whenever  parties  contract  to  deliver 
and  accept  goods  by  instalments,  there  is 
an  implied  condition  that  a  breach  as  to 
one  instalment  shall  entitle  the  other 
party  to  put  an  end  to  the  contract.  If 
it  does  lay  down  that  proposition,  it 
would  come  into  conflict  with  other  au- 
thorities. I  feel  the  same  difficulty  as  my 
brother  Blackburn  in  collecting  tiie  pre- 
cise terms  of  the  judgment.  In  order  to 
arrive  at  that  conclusion  the  Court  must 
have  interpreted  the  contract  as  if  it 
made  the  punctual  performance  a  con- 
dition  of  the  continaance  of  the  contract. 
I  cannot  discover  the  precise  grounds  for 
coming  to  such  a  conclusion.  However, 
there  are  no  words  in  the  present  contract 
which  import  such  a  condition  into  it,  and 
I  cannot  infer  firom  the  terms  of  the  con- 
tract that  there  must  have  been  such  an 
intention.  Therefore  I  cannot  give  ef- 
fect to  any  argument  based  upon  the 
assumption  that  such  a  condition  is  im- 
plied. I  think  that  if  the  parties  intended 
in  a  case  of  this  kind  that  a  breach  by 
one  should  enable  the  other  party  to  put 
an  end  to  the  contract  they  ought  to  have 
stipulated  for  it. 

Bule  diecharged. 

Attorneys — ^I.  Sc  B.  Qol«,  agents  for  Lavienca 
&  Bixoo,  Liverpool,  for  plaintiff;  I.  E.  Fox, 
af^nt  for  Earle,  Son,  Orford,  £arle  &  Milne,   . 
Manchester,  for  defendant. 


[IK   TH£   £XCHEQUKR    OHAKBEB.] 
(Srrorfrom  the  Court  of  Queen's  Bench.) 

1872.      r    DCOTJ  AND  0THEE8  V.   THE   BIE- 
NOV.  26. 1         UtSOSLkU  CAHAL  COMPAST. 


Canal — OoUiery  held  as  a  separate  Tene- 
ment— Bight  of  Owner — Goal  Mines  imder 
Canal — Liability  of  Carnal  Gonvpamy. 

An  action  too*  brought  by  the  plaintiffs, 
as  owners  of  mines  lying  beneath  a  canal  of 
the  defendants,  for  so  negligenHy  m.anaging 
the  canal  as  to  allow  water  to  escape  from  it, 
and  flood  the  mines.  The  canal  was  con- 
struded  by  the  defendants,  a  company,  under 
the  provisions  of  a  local  Act,  by  which  it  wot 
enacted  that  if  any  proprietor  of  m4ne$ 
wider  the  canal  or  within  twelve  yard* 
of  either  side  of  it,  should  be  desirous  of 
working  them,  he  should  give  three  months' 
notice  to  the  company,  who,  if  they  failed  to 
inspect  the  mines  within  thirty  days,  should 
be  considered  as  permiUing  them  to  be 
worked,  and  if  on  inspection  they  refused 
permission,  they  should  be  compelled  to 
purchase  the  same.  There  was  a  provieo 
that  in  working  the  mdnet  "  no  injury  be 
done  to  the  navigation,  anything  therein 
contained  to  the  contrary  notwithstanding." 
By  the  compensation  douses  of  the  Act, 
the  company,  in  making  the  canal,  are  to 
do  as  UMle  damage  a«  possible,  and  to  make 
sati^aotion  for  damage  suetained  by  the 
owners  of  lands,  tenements  or  h^editamentt 
taken,  weed  or  prejudiced  by  the  execution 
of  th«  powers  of  the  Act,  and  compensa- 
^on  is  itiade  payable  for  damage  which 
should  be  at  any  time  or  Hmss  whatsoever 
sustained  by  the  owner*  of  lands,  ^.,  by 
reason  of  maJdng,  repairing  or  maintaining 
the  canal,  or  by  Me  flowing,  leaking  or 
ooinng  of  the  water  over  or  through  the  banks 
of  the  canal  (if  complaint  be  made  within 
sise  mordhs  of  the  injury). 

The  plaintiffs  gave  notice  <ff  their  intention 
to  work  the  mines  wUhin  the  preseribed  dis- 
tance of  the  canal.  The  defendant*  did  not 
inspect  the  mines,  and  refused  to  pwehoM 
them.  The  plaintiffs  proceeded  to  work  the 
mines,  the  canal  being  then  tn  good  order 
and  water-UgM.  They  worked  the  mine* 
in  the  usual  manmer,  viithout  which  they 
could  not  haee  had  the  full  ben^  of  the 
coal,  and  the  effect  of  such  working  wa*  to  - 
let  down  and  crack  the  bed  of  the  canal, 


Digitized  by 


Google 


You  42.] 


MICHAELMAS  TERM,  1872, 


85. 


and  to  allow  ihe  water  to  flow  into  ami 
eause  damage  to  the  minet.  The  defendanU, 
dwring  the  worhing  of  the  minea,  took  all 
proper  preoauHotu  to  keep  the  canal  water- 
tight 

The  Court  »/  Queen's  Bench  (HimiEN, 
J.,  diesmimg),  having  held  that  the  defend' 
ania  were  not  reeponnble  for  the  damage  to 
the  miinee,  at  tiiere  was  no  proof  of  any 
negligence  on  their  part,  or  of  amfthing 
done  in  excess  of  their  statutory  powers, 
—Held,  by  the  Exchequer  Ohamber,  affirm- 
ing that  decision,  that  the  action,  for  the 
above  reasons,  was  not  maintainable. 

Semble,  per  Kellt,  C.B.,  and  PiaoTT,  B., 
thai  the  plaintiffs  were  entitled  to  relief 
under  tJie  compensation  clauses  of  the  Canal 
Acts. 

Error  firom  the  decision  of  the  Queen's 
Bench  reported  41  Law  J.  Bep.  (N.a.) 
Q.B.  121.  The  jndgments  in  the.previons 
report  of  the  case  enter  so  faWj  into  the 
fitcts,  that  it  is  not  considered  necessaiT' 
to  add  anything  to  the  statement  contained 
in  the  above  head-note. 

Euddleston  (J.  0.  Griffits  with  him), 
for  the  plaintiffs. 

H.  Matthews  {Henry  James  and  Jelf 
vrith  him),  for  the  defendants. 

KsLLT,  G.B. — I  am  of  opinion  that  the 
judgment  of  the  Gofirt  below  should  be 
affirmed.  The  cause  of.  aotion  upon 
which  the  declaration  is  founded  is  that 
the  defendants  introduced  a  large  quantity 
of  water  into  their  canal,  and  so  cfu^easly 
managed  this  water  that  it  escaped  into 
the  plaintiffs'  colliery.  Now,  putting 
aside  the  charge  of  negligence,  we  have 
nothing  but  the  statement  that  the  defen- 
dants introduced  a  large  quantity  of  water 
into  their  canal.  The  company,  under 
their  Special  Acts,  have  of  course  fall 
power  to  pour  water  into  their  canal,  and 
it  is  therefore  quite  clear  that  to  sustain 
the  action  negligence  must  be  proved. 
Now  upon  referring  to  the  special  Acts  of 
the  company,  we  find  that  in  the  case  of 
mines  it  is  necessary,  where  the  owner 
wishes  to  work  his  mine,  for  him  to  give 
notice  to  the  company,  who  may  then 
inspect  the  workings,  and,  if  they  think 
proper,  purchase  the  mine.  They  may, 
however,  decline  to  purchase  it,  and  take 


the  risk  of  any  damage  happening  to  the 
canal.  If  in  the  management  of  the  canal 
damage  should  be  inflicted  on  the  plain- 
tiffs, the  company  may  be  compelled  to 
make  compensation,  either  under  the  com- 
pensation clauses,  or  by  action  at  law. 
The  defendants,  the  company,  deter- 
mined not  to  avail  themselves  of  the 
power  of  purchasing  the  mine,  and  the 
plaintiffs  proceeded  to  work  it,  and  to 
make  excavations  under  the  bed  of  the 
canal ;  and  it  appears  that  the  foundations 
were  so  weakened  that  water  penetrated 
through  the  bed  of  the  canal,  and  made 
ite  way  into  the  mine.  ~  It  has  been  con- 
tended that  the  plaintiffs  were  entitled 
in  the  event  of  the  defendants  declining 
to  purchase  the  mine,  to  work  it  in  ezEictly 
the  same  way  as  if  the  Special  Acts  had 
never  been  passed.  I  agree  with  this  pro- 
position ;  but  the  question  is  not  whether 
the  plaintiffs  are  to  blame,  and  have 
w<H-ked  the  mine  in  a  manner  in  which 
they  are  not  entitled  to  work  it,  but  whe- 
ther they  are  in  a  position  to  maintain 
this  action.  The  defence  of  the  canal 
company  is  that  the  aotion  oan  only  bo 
maintained  on  the  score  of  negligence, 
and  such  negligence  is  distinctly  and  ex- 
pressly negatived  by  the  case,  inasmuch  as 
what  they  are  charged  with  doing  is 
the  bringing  of  water  into  the  canal, 
and  this  they  are  by  the  Special  Act 
empowered  to  do.  K  the  Legislature 
has  granted  power  to  construct  and 
manage  the  canal,  and  the  company  have 
done  no  more  than  they  are  authorized 
to  do,  no  action  will  lie,  though,  speaking 
for  myself,  I  entertain  no  doubt  that  the 
plaintiffs,  under  the  compensation  clanses 
in  the  Special  Act,  would  be  entitled  to 
compensation  for  injury  caused  by  a 
lawful  exercise  of  the  powers  of  the  com- 
pany. Under  the  Special  Act  the  de- 
fendants are  to  execute  their  powers, 
doing  as  little  damage  as  may  be,  and 
making  satis&ction  for  all  damage  to  be 
sustained  by  the  owners  or  proprietors  of 
lands,  tonemente  or  hereditaments  which 
should  be  taken,  used,  removed,  diverted 
or  prejudiced  by  the  execution  of  tho 
powers  of  the  Act.  I  think  that  tho 
mine  in  question,  which  was  a  here- 
ditament, was  prejudiced,  within  the 
meaning  of  those  words,  in  the  exercise 
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of  the  powers  of  the  Act.  Bat  I  can 
find  nothing  in  the  case  to  shew  any 
negligence  on  the  part  of  the  company 
to  support  this  action.  It  has  been  nrged, 
first,  that  they  might  have  purchased  the 
mine,  as  to  which  it  is  only  necessary  to 
say  that  the  Act  which  gives  them  the 
necessary  powers  does  not  bind  them  to 
purchase  it ;  secondly,  that  they  could 
have  prevented  the  damage  by  draining 
off  the  water  and  emptying  the  canal. 
Bnt  nnder  the  Special  Act  they  are  em- 
powered to  keep  the  canal  filled  with 
^ater ;  and  it  appears  that  short  of  keep- 
ing the  canal  empty,  they  took  every 
reasonable  precaution  to  prevent  the 
damage.  [The  Chief  Baron  referred  at 
length  to  the  &cts.]  I  think,  therefore, 
that  they  have  done  no  more  than  they 
were  authorized  to  do,  and  that  conse- 
quently the  action  cannot  be  maintained. 
Bramwell,  B. — I  am  also,  of  opinion 
that  the  judgment  of  the  Court  below 
should  be  affirmed.  The  action,  as  was 
said  by  my  brother  Mellor  in  the  Court 
below,  cannot  be  maintained  without  a 
legal  injury  and  resulting  damage ;  and 
the  question  arises,  what  is  the  legal 
injury  here  ?  Is  there  any  implied  duty 
or  obligation  which  the  company  have 
not  fulfilled  P  Now  the  injury  is  cer- 
tainly not  in  Tna-ViTig  the  canal  and  main- 
taining it,  for  this  the  company  are  entitled, 
to  do.  My  brother  Heuinen  seems  to 
think  that  there  are  two  possible  cases 
against  the  company,  for  that  the  drown- 
ing of  the  mines  was  not  the  necessary  con- 
sequence of  the  execution  of  the  powers 
of  the  Act,  but  might  have  been  prevented 
by  the  defendants  in  one  of  two  ways, 
either  by  purchasing  the  mines  (as  to 
which  there  can  be  no  doubt  that  they 
were  nnder  no  obligation  to  purchase 
them),  or  by  draining  off  the  water,  which 
is  equivalent  to  reluquishing  the  canal. 
I  cannot  think  they  were  bound  to  adopt 
either  course.  Whether  or  n9  the  plain- 
tiffs are  entitled  to  compensation  we  need 
not  inquire,  though  if  they  are,  it  cer- 
tainly makes  our  construction  of  the  Act 
more  probable.  If^  as  I  remarked  during 
the  argument,  there  was  any  wrongful 
act  on  the  part  of  the  defendants,  or  any 
wrongful  omission,  they  might  have  been 
restiained   by  injunction,  and  I  cannot 


see  that  an  injunction  could  be  granted 
to  compel  the  defendants  to  do  anything 
which  they  have  not  done,  or  undo  any- 
thing which  they  have  done. 

Channell,  B. — I  think  that  the  action 
is  not  maintainable,  but  I  pronounce  no 
opinion  upon  the  other  question  which 
•has  been  adverted  to. 

Keatino,  J. — I  also  think  that  the 
judgment  of  the  Court  below  should  bo 
affirmed.  The  only  possible  view  in  which 
the  action  could  be  maintained  is,  that 
the  refusal  to  purchase  the  plaintiffs' 
mine  imposed  on  the  defendants  a  par- 
liamentary obligation  to  prevent  water 
from  escaping  into  the  mine.  If  there 
were  such  an  obUgation,  the  case  might 
have  been  brought  within  the  authority 
of  Flstcher  v.  Bylands  (1),  but  I  cannot  see 
that  any  such  duty  results  from  the  Act 
of  Parliament.  It  is  necessary,  therefore, 
to  give  proof  of  negligence,  or  improper 
management  of  the  cwal.  Both  are  dis- 
tinctly negatived  by  the  case.  With 
regard  to  the  question  upon  the  compen- 
sation clauses,  I  agree  that  it  is  not  neces- 
sary to  decide  the  point.  When  I  say 
this,  I  must  not  be  supposed  to  cast  any 
doubt  upon  the  opinion  expressed  by  the 
Lord  Chief  Baron ;  indeed  I  would  say 
that  if  compensation  cannot  be  given, 
gross  injustice  will  be  perpetrated. 

PiGOTT,  B.— I  agree  that  the  judgment 
of  the  Court  below  should  be  afiirmed, 
upon  the  ground  that  the  defendants, 
under  the  Act  of  Parliament,  have  only 
done  what  they  were  entitled  to  do.  I 
think  the  plaintiffs  are  entitled  to  com- 
pensation nnder  the  clauses  of  the  Special 
Acts,  bnt  I  feel  sure  that  they  have  no 
remedy  by  action. 

Grove,  J. — I  am  of  the  same  opinion. 
I  abstain  from  expressing  any  opinion  on 
the  question  of  compensation.  In  one 
part  of  the  Special  Act  it  is  stated  that 
the  making  of  the  cansJ  will  be  of  par- 
ticular advantage  to  the  owners  and 
proprietors  of  collieries.  I  do  not  say 
that  this  was  the  reason,  but  there  may 
have  been  reasons  in  the  minds  of  the 
Legislature  why  the  mine-owners  should 
take  some  sh'ght  contingent  risk  upon 
themselves.     I  do  not  see  that  injustice 

(1)4  Hurl  &  C.  2«3 ;  s.  c.  35  Law  J.  Bcp.  (ii.s.) 
£zcb.  164. 
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■will  neoesaarily  be  done  by  refnaing  com- 
pensation to  the  plaintiffs,  for  it  may  be 
that  the  L^slatore  thought  that  they 
woold  receive  compensation  by  the  making 
of  the  canal.  It  is,  however,  unnecessary 
to  express  any  opinion  upon  this  subject, 
as  I  am  clearly  of  opinion  that  this  action 
is  not  maintainable. 

Denman,  J.,  concurred  in  the  judgment. 

Judgment  affirmed. 


AMonejB — G.   S.    Warmington,    for    plaintifis; 
Xacker  &  Lake,  for  defendants. 


1872  r  "^^^  QIJBBM  V.  ALLKN,  THE  VICAB, 
^  I'o    \     ^I>  OTHEBS,  CHUECHWABDENS, 

JNOT.  Xa.    j^    ^^  SHOULDHAM  ALL  SAINTS. 

Perpetual  Curate — Election  of  Ghurch- 
vxirdene — Canon  89. 

A  perpetual  curate  is  a  "  minister " 
mlhin  the  general  cuslom  founded  on 
Canon  89,  by  which  ehurehwardem  in  every 
parish  are  to  be  chosen  by  the  joint  consent 
of  the  minister  and  the  parishioners,  and 
if  they  eatmot  agree,  one  by  the  minister, 
and  another  by  the  parishioners. 

Mandamus  against  the  Bev.  W.  M. 
Allen,  vicar  of  Shouldham  All  Saints, 
C.  J.  Selby,  Joaiah  Bird,  and  T.  Brown, 
churchwardens,  or  alleged  churchwardens, 
of  the  parish,  stating  that  the  pariah  of 
Shouldham  All  Sainte,  Norfolk,  is  an  an- 
cient parish  whereof  for  the  time  being  the 
Rev.  W.  M.  Allen,  clerk,  was  the  minister, 
haying  the  cure  of  souls  therein,  that 
there  ought  of  right  to  be  two  church- 
wardens in  the  parish  to  be  chosen 
in  Easter  week  in  each  year,  by  the 
joint  consent  of  the  minister  and  parish- 
ioners of  the  parish,  but  if  the  minister 
and  parishioners  could  not  agree  upon 
such  a  choice,  then  the  minister,  of  right, 
ought  to  choose  one  of  such  church- 
Wfudens,  and  the  parishioners  the  other, 
the  minister  and  parishioners  being  at 
the  time  of  the  choice  in  vestry  duly 
assembled.  That  on  Monday  in  Easter 
week,    1871,    the   churchwardens,    who 


during  the  year  then  last  past  had 
served  in  the  pcurish,  went  out  of  office, 
and  that  at  a  meeting  then  duly  holden 
in  the  vestry  of  the  pariah  the  Bev.  W. 
M.  Allen,  then  being  the  minister  of  the 
parish,  and  the  parishioners  there  and 
then  assembled  in  saoh  vestry,  could  not 
agree  upon  the  choice  of  two  fit  and 
proper  persons  to  be  churchwardens  of 
the  parish,  and  thereupon  the  Bev.  W.  M. 
Allen  in  due  manner  chose  one  Charles  - 
Selby,  a  fit  and  proper  person  to  be  one 
of  the  churchwardens  of  the  parish  for 
the  year  then  next  ensuing,  but  the 
parishioners  present  at  the  meeting  did 
not,  although  required,  choose  another 
churchwarden.  .  The  mandamus  com- 
manded the  defendants  to  convene  a 
meeting  of  the  parishioners  for  the  elec- 
tion of  a  churchwarden. 

Return  by  J.  Bird  and  T.  Brown,  that 
the  church  of  Shouldham  All  Saints  was 
heretofore  appropriated  to  the  priory  of 
Shouldham  in  Norfolk,  and  so  remained 
appropriated  until  the  thirtieth  year  of 
the  reign  of  Henry  the  Eighth,  when  the 
prioty  was  surrendered  into  the  hands  of 
the  king  with  all  the  tithes  both  great 
and  small  from  the  parish  and  so  re- 
mained in  the  Crown  until  the  seventh 
year  of  the  reign  of  Edward  the  Sixth 
when  the  same  were  granted  by  the  King 
to  one  Thomas  Mildmay,  and  by  him  to 
Francis  Qawdy,  serjeant-at-law,  and  after- 
wards by  certain  trustees,  in  whom  the 
same  were  vested,  to  Sir  John  Hare,  Knt., 
firom  whom  they  have  descended  to  and 
become  vested  in  Sir  Thomas  Hare,  Bart., 
now  owner,  and  that  at  the  time  of  the 
surrender  of  the  priory  to  the  Crown  there 
was  not  any  rector,  vicar,  or  other  minister 
of  the  parish,  and  that  the  Rev.  W.  M. 
Allen  was  not  by  reason  of  the  matters 
thereinbefore  returned  the  minister  of  the 
parish  who  of  right  ought  to  choose  or 
appoint  one  of  the  churchwardens,  and 
that  by  the  Act  31  &  32  Vict.  c.  117.  b.2, 
the  Rev.  W.  M.  Allen  is  only  deemed  and 
styled  the  vicar  of  the  parish  for  the  pur- 
pose of  style  and  designation  but  not  for 
any  other  purpose,  and  further  that  every 
year  in  the  parish  from  time  immemorial, 
and  while  the  church  was  so  appropriated 
until  the  issuing  of  the  writ  two  tit  and 
proper  persons  have  been  of  right  in  every 
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year  chosen  and  appointed  charchwardens 
at  Testriea  held  for  such  purpose.  ' 

Demurrer  to  the  return  and  joinder  in 
demurrer. 

A.  Oharles,  for  the  prosecutor. — By 
canon  89, 1  Bwrn's  Ecdestasticai  Law,  9th 
ed.  401,  "  All  churchwardens  or  qnestmeu 
in  every  parish  shall  he  chosen  by  the 
joint  consent  of  the  minister  and  the  pa- 
riBhidbers  if  it  may  be ;  bat  if  they  cannot 
agree  upon  such  a  choice,  then  the  mi-  ■ 
sister  shaJl  choose  one  and  ike  parishioners 
another,  and  without  such  a  joint  or  se- 
veral choice,  none  shall  take  upon  them 
to  be  churchwardens."  It  is  admitted 
upon  the  record  that  thp  g^eral  eoclesi- 
astical  law,  founded  on  custom,  is  in  ac- 
cordance with  this  canon,  and  it  is  well 
established  by  authority  that  a  vicar  is 
minister  within  the  meaning  of  the  canon, 
for  the  purpose  of  joining  in  the  election 
of  churchwardens.  Now  the  office  of 
vicar  was  first  made  perpetual  by  4 
Henry  4.  c.  12.  No  objection  can  there- 
fore be  made  to  the  application  of  the 
canon  in  the  present  case,  on  the  ground 
that  a  perpetual  curate  is  not  an  imme- 
morial officer.  There  is  no  case  where 
the  minister  was  a  perpetual  curate, 
in  which  the  custom  has  been  upheld ; 
but  in  Hubbard  v.  Penrice  (1),  Lee,  C.J., 
expressed  his  opinion  that  a  curate  stood 
in  the  place  of  the  parson  for  the  purpose 
of  nominating  a  churchwarden. 

Merewether,  for  tho  defendants. — The 
only  authority  for  the  argament  of  the 
prosecution  is  the  opinion  of  Lee,  C.J., 
which  is  founded  upon  Grove  v.  Elliott  (2). 
But  upon  reference  to  the  latter  case,  it 
will  be  found  to  contain  not  the  slightest 
authority  for  the  statement  that  a  curate 
Tna,j  nominate  a  churchwarden. 

[QuAiN,  J. — In  Blackstone,  vol.  i,  p. 
386,  the  origin  of  vicars  is  explained,  and 
it  appears  to  be  the  opinion  of  the  author 
that  a  vicar  and  a  perpetual  curate 
equally  come  under  the  description  of 
minister.] 

The  question  has  now  to  be  decided  for 
'  the  first  time. 

Charles  was  not  heard  in  reply. 

(1)  2  Str.  1246. 

(2)  2  Vont.  41. 


CoCKBUBN,  C.J. — I  am  of  opinion  that 
that  which  is  admitted  to  be  by  general 
custom  the  ecclesiastical  law  throughout 
the  realm,  applies  in  a  case  of  this  kind, 
where  there  was  a  monastery,  and  the 
monastery  has  been  dissolved,  and  a  per- 
petual cnrate'appointed  as  the  minister  of 
the  parish.  There  must  have  been  in 
the  tmie  of  the  monastery  some  mode  in 
which  the  ecclesiastical  offices  of  the 
parish,  such  as  that  of  joining  in  the 
appointment  of  churchwardens,  were 
maintained  and  executed,  and  the  ecclesi- 
astical body,  or  the  representatives  of 
that  body,  in  administering  the  spiritual 
ooncems  of  the  parish,  must  be  tfucen,  in 
the  absence  of  any  custom  to  the  contrary, 
to  .have  taken  that  |part  which,  according 
to  the  general  law  of  the  land,  would  bo 
applicable  to  the  case.  No  doubt  could 
have  arisen'  if  the  monastery  bad  ap- 
pointed a  vicar,  as  was  done  in  the  case 
of  most  of  the  monasteries.  Some  of 
them,  however,  on  account  of  poverty  or 
&om  some  other  cause,  did  not  appoint 
vicars,  but  sent  one  of  their  own  body  to 
administer  the  ecclesiastical  concerns  of  the 
parish.  I  presume  (there  being  no  evidence 
to  the  contrary)  that  that  person  took 
such  part  in  the  spiritual  administration 
of  the  parish  as  was  required  by  the 
gnneral  law,  and  that  the  ordinary  law 
appUed  wherever  the  ecclesiastical  con- 
cerns of  the  parish  recognised  the  exis- 
tence of  churchwardens.  That  being  the 
general  law,  I  conceive  that  whenever  for 
the  old  monastery  there  was  substituted 
the  perpetual  curate,  as  custodian  of  the 
ecclesiastical  concerns  of  the  parish,  that 
this  general  ecclesiastical  law  would  at 
once  attach  to  the  new  state  of  things. 
The  perpetual  curate  is  a  minister  at  aU 
events,  and  the  minister  of  the  parish. 
He  performs  exactly  the  same  ftmctions 
as  the  rector,  parson  or  vicar  of  a  parish 
vrould  do,  and  he  is  not  the  representative 
of  a  rector  or  vicar  in  the  sense  that  on 
ordinary  curate  would  be,  but  he  is  the 
man  who  has  the  spiritual  government  of 
the  parish,  and  he  is  the  minister  of  the 
parish.  It  is  quite  nnnecessary  to  say 
how  £eu*  that  would  appear  to  have  been 
the  view  of  Chief  Justice  Lee  in  the 
case  of  Hubbard  v.  Penrice  (1).  There 
the  point  really  was,  how  far  the  sti- 


Digitized  by 


Google 


Vol.42.] 


MICHAELMAS  TERM,  1872. 


89 


pendiary  of  the  rector  or  vicar  conid  be 
said  to  represent  him  in  such  a  matter  aa 
the  election  of  chnrchwardens.  It  is  not 
neoeesaiy  to  decide  that  here,  because  we 
are  not  dealing  with  any  person  of  that 
character,  bnt  with  the  fnnctions  of  the 
minister  of  the  district.  I  think  the 
general  law  obtains  in  the  absence  of  any 
custom  in  such  a  case.  And  as  here  there 
is  no  costom  contrary  to  that  which  is 
stated  to  be  the  ecclesiastical  custom  of 
the  realm  in  the  89th  Canon,  I  think 
the  right  of  election  and  appointment  of 
chnrchwardens  was  as  stated  in  the  writ. 
Blackbcbn,  J. — ^I  am  of  the  same 
opinion.  I  take  it  that  the  law  as  to  the 
effect  of  the  canons  ia  accurately  stated 
by  Lord  Hardwicke  in  the  celebrated 
case  of  Middleton  r.  Orofis  (3),  and  the 
effect  of  it  is  that  the  canons  eoclesias* 
tical  of  1603,  not  having  been  con- 
firmed by  Parliament,  do  not  propria 
vigore  bind  the  laity,  bat  all  such  canons 
ecclesiastical  as  have  been  received  and 
allowed  by  general  usage  do  bind  the 
laity.  The  canon  requires  that  the 
churchwardens  shall  be  elected  by  the 
minister  and  inhabitants,  if  they  can  agree 
upon  them,  and  when  they  cannot  agree, 
the  minister  shall  appoint  one,  and  the 
parishioners  shall  appoint  another.  That 
is  said  generally,  without  any  reference 
to  custom.  I  believe  it  is  penrfectly  well 
established  that,  in  the  absence  of  a  custom 
to  the  contrary,  this  is  the  general  law. 
The  first  question  is,  has  that  canon  been 
from  early  times  adopted  into  the  English 
law  so  aa  to  have  become  part  of  the 
great  ecclesiastical  system  of  the  country  ? 
I  think  it  is  hardly  disputed  that  it  has 
been  so.  Mr.  Merewether  denied  that  the 
perpetual  curate  was  a  minister  within 
tiiat  canon.  I  am  puzzled  to  conceive 
why  he  should  not  be.  The  word 
"  minister  "  is  general,  and  may  apply  to 
any  person  who  has  the  cure  of  souls  in 
the  district.  The  rector  is  from  time 
immemorial  the  parish  minister,  which 
vicars  are  not,  for  most  of  them  have 
been  appointed  since  time  immemorial. 
There  is  nothing  iu  the  statute  which 
made  vicars  perpetual,  to  say  that  the 
vicar  shall  appoint  a  churchwarden,  yet 

(3)  2  Atk.  653. 


it  is  not  contended  that  he  cannot  ai 
point  one.  If  he  can,  that  can  only 
because  he  is  the  person  who  has  the  cure 
of  souls,  because  he  is  the  person  who 
is  the  minister  within  the  meaning  of  the 
ecclesiastical  law,  and  would  prima  faoie 
be  the  person  to  nominate  the  church- 
warden.  Mr.  Merewether  contends  that 
where  an  abbey  or  other  religious  house 
did  not  appoint  a  minister  either  on  account 
of  poverty  or  neglect  of  duty,  but  dis- 
charged the  duty  by  sending  a  monk  there, 
he  could  not  appoint  a  churchwarden. 
It  seems  to  me  that  there  would  be  no 
difficulty  in  saying  that  the  monk  sent 
from  tiine  to  time  to  do  the  ecclesiastical 
duty,  and  to  represent  the  cure  of  souls 
in  the  parish,  was  the  minister  within  the 
meaning  of  the  canon  and  the  meaning 
of  the  ecclesiastical  law,  and  when  the 
surrendered  inonastery  came  into  other 
hands  and  it  was  necessary  to  appoint  a 
curate,  I  can  see  no  reason  why  such 
curate  should  not  be  the  minister  within 
the  meaning  of  the  canon  and  the  eccle- 
siastical law.  It  is  not  impossible  that  a 
custom  might  arise,  or  that  there  might 
be  evidence  of  a  constant  usage  daring  a 
long  time,  that  the  parishioners  should 
appoint  both  churchwardens,  and  that 
case  is  more  likely  where  the  living  has 
fallen  into  the  hands  of  an  ecclesiastical 
house  and  consequently  it  has  come  to  a 
perpetual  curacy.  It  is  more  likely, 
perhaps,  that  there  might  be  such  a  custom 
in  such  a  parish,  but  upon  this  record  there 
is  nothing  approaching  any  such  custom. 
The  question  here  is  simply  this,  does  the 
gentleman  now  called  a  vicar  come  within 
the  ecclesiastical  law  so  as  to  be  a  minis- 
ter, so  that  prima  facie  he  is  to  appoint 
the  churchwarden  ?  It  seems  to  me  clear 
that  he  does. 

QcAiN,  J. — I  am  of  the  same  opinion, 
that  in  the  absence  of  special  custom  the 
perpetnal  curate  is  the  minister  within 
the  meaning  of  the  canon.  No  case  has 
been  cited  deciding  that  he  is  not,  and 
considering  the  position  he  holds,  that  he  is 
practically  the  incumbent  of  the  parish,  it 
would  be  a  very  strange  thing  indeed  if 
he  were  not  the  minister  within  the  mean- 
ing of  the  canon.  There  is  some  little 
evidence,  indeed,  that  he  is  such  a  minister 
in  the  Vestry  Act,  68  Geo,  3,  o.  69,  which 
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assumes  that  the  minister  has  the  right  to 
preside  at  all  vestry  meetings  of  the  parish. 
Therefore  the  minister  is  the  person  to 
presida  at  the  vestry  meeting.  Then  I 
find  that  the  58  Oteo.  3.  c.  69.  s.  2,  pro- 
vides that  in  case  the  vicar  or  perpetual 
curate  is  absent,  then  the  parishioners  are 
to  choose  a  chairman,  evidently  meaning 
that  if  at  any  time  the  perpetual  curate 
were  absent  they  might  do  it,  but  if  he  were 
there  the  minister  would  preside,  and  he 
would  be  a  minister  within  the  meaning  of 
the  clause.  If  that  is  so,  I  do  not  see 
why  the  same  rule  should  not  apply  here, 
and /for  these  reasons  I  agree  with  the 
other  members  of  the  Court,  that  the 
perpetual  curate  is  such  a  minist'Or,  and 
that  he  has  a  right  to  choose  as  stated  in 
the  writ. 

Judgment  for  the  Grown. 

Attorneys — Brooks  &  Co.,  fop  the  Crown ;  Field, 
Boscoe  &  Co.,  for  defondants. 


1872.  1  THB  QUEBN  V.    THE  GUARDIINS 
Nov.  il.  J    OP  THE  CHOELTON  UNION. 

Union  Assessment  Oonvmittee  Act,  1862 
(25  ^  26  Viet.  c.  103),  ss.  17,  21— Deposit 
of  Amended  Valuation  List. 

The  valuaiion  list  for  a  parish  under  the 
Union  Assessment  Commiitee  Aoi,  1862 
(25  Sf  26  Vict.  e.  103),  must,  when  altered 
by  the  committee,  be  deposited  for  inspection 
under  ss.  17  ^  21,  and  if  not  so  deposited, 
it  is  invalid,  together  vnth  a/ny  contribution 
order  based  upon  it. 

[For  the  report  of  the  above  case,  see 
42  Law  J.  Hep.  (n.s.)  M.C.  p.  34.] 


1872 
Nov.  13 


.} 


DENNIS 


[N.S. 

(appellant)   v.   tovelu, 
(respondent). 

Harbours,  Docks  and  Piers,  OloMses  Act 
(10  Vict.  c.  27.  s.  74) — Damage  to  Pier — 
Inevitable  Accident — Liability  of  Owner  of 
Vessel. 

By  the  Harbours,  Docks  and  Piers 
Glauses  Act,  1847  (10  Viet.  e.  27),  s.  74>, 
"  the  owner  of  every  vessel  shall  be  an^uier- 
able  to  the  undertakers  for  any  da/mage 
done  by  such  vessel,  or  by  any  person 
employed  about  the  same,  to  the  harbour, 
dock  or  pier;  and  the  wMiter,  or  person 
having  Hie  charge  of  such  vessel,  through 
whose  wilful  act  or  negligence  aaiy  sttoh 
da/mage  is  done,  shall  also  be  liable  to 
make  good  the  same,  See.,  provided  always 
that  nothing  herein  contained  shaM  extend 
to  impose  any  Uaiility  for  any  such  damage 
upon  the  owner  of  any  vessel  where  such 
vessel  shall,  at  the  time  when  such  damage 
is  caused,  be  in  charge  of  a  duly  licensed 
pilot,  whom  such  owner  or  master  is  bound 
by  law  to  employ,  and  put  his  vessel  in 
charge  of." 

A  vessel,  by  inevitable  accident,  struck 
against  a  pier  and  thereby  damaged  it : — 
Held,  that  the  owner  of  the  vessel  was  an. 
swerablefor  damages  under  the  section,  the 
proviso  making  an  exertion  where  the 
vessel  is  in  charge  of  a  pilot,  but  no  ex- 
ception in  case  of  damage  done  by  inevit- 
able aeeident. 

[For  the  report  of  the  above  case,  see 
42  Law  J.  Rep.  (n.s.)  M.C.  p.  33.] 


END  OF  MICHAELMAS  TERM,  1872. 
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1873. 
Jan. 

Distress  for  Bent — Privilege — Furniture 
Depository — Estoppel. 

Ooods  warehoused  in  the  ordinary  course 
of  husiness  at  a  furniture  depository  are 
prioUeged  from  distress  for  rent. 

The  plaintiff  warelioused  furniture  at  a 
depository  in  London,  and  obtained  a  receipt 
pwrporUng  to  be  signed  oil  behalf  of  "  The 
London  Depository  Company,  Limited." 
The  business  of  the  depository  had  some 
years  previously  been  carried  on  in 
&e  same  premises  by  the  company,  but 
preuiously  to  the  deposit  tltey  had,  under 
the  powers  of  their  articles  of  associa- 
tion, assigned  the  good  will  of  their  busi- 
ness to  B.,  with  liberty  to  carry  oti  the 
business  in  their  name,  and  granted  him  a 
lease  of  the  premises.  At  the  time  of  the 
deposit  the  name  of  the  company  was  painted 
over  the  premises,  and  the  plaintiff  believed 
that  the  business  was  carried  on  by  them, 
and  did  not  Jcnow  thai  B.  was  Hieir  tenant. 
The  company  having  distrained  the  plain- 
tiff's furniture  for  re}it  due  from  B.,—-K(tli, 

New  Sbibs,  42.-<^B. 


first,  that  tltefwmUure  uxu  privileged  from 
distress  for  rent;  secondly,  that  even  if  it 
had  not  been  so  privileged,  the  company 
having  caused  the  plaintiff  to  believe  tluii 
the  business  was  carried  on  by  them  could 
not,  in  another  character,  distrain  upon  his 
goods. 

Action  to  recover  500Z.  damages  for 
conversion  of  the  plaintiff's  goods  by  the 
defendants. 

The  defendants  pleaded  "Not  guilty," 
by  statute  11  Geo.  2.  c.  19.  ss.  19,  21. 

At  the  trial  a  verdict  was  fonnd  for  the 
defendants,  subject  to  the  opinion  of  the 
Court  upon  the  following 

CASE. 
1.  The  plaintiff  on  the  20th  of  Oc 
tober,  1869,  deposited  the  goods  and 
chattels  in  respect  of  which  this  action  is 
brought,  consisting  of  various  articles  of 
household  furniture,  at  a  certain  deposi- 
tory for  furniture  situate  at  277,  Qray's 
Inn  Road,  London,  and  at  the  time  of 
the  deposit  received  the  following  re- 
ceipt — 
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"London  Depositotj  Ck>inpaDy,  Limited, 

"  Gray's  Inn  Bead,  King's  Cross, 
"  October  20th,  1869. 

"Received  from  Mr.  Miles  furniture 
and  goods  as  per  inventory,  No.  134. 
Terms  80«.  per  year.  To  be  warehoused 
subject  to  the  conditions  endorsed  hereon. 

"  For  the  London  Depository  Company, 
Limited.  "J.  L.  Foster, 

"  No.  134.  "  for  Manager. 

"  Division  C.  R.    Room  42." 

A  copy  of  the  conditions  formed  part 
of  the  Case.  They  provided  that  if  at  any 
time  the  charge  for  warehousing  was  for 
two  years  in  arrear,  the  company  should 
be  at  liberty  to  sell  the  goods  for  the 
payment  of  the  arrears  with  interest. 

2.  Before  the  month  of  May,  1863,  one 
Stuckley  was  the  occupier  of  the  premises 
277,  Gray's  Inn  Road,  and  used  them  as 
a  depository  for  furniture,  under  the  name 
of  the  North  London  Depository. 

8.  InMay,  1863,  a  joint-stock  company 
was  formed  for  the  purpose  of  purchasing 
and  did  afterwards  purchase  Stuckley's 
interest  in  the  premises  277,  Gray's  Inn 
Road,  and  the  goodwill  of  his  business, 
and  the  company  was  incorporated  under 
the  name  of  the  London  General  Deposi- 
tory Company,  Limited.  The  registered 
office  of  the  Company  was  at  277,  Gray's 
Inn  Road,  and  the  name  of  the  company 
was  painted  conspicuously  on  the  pre- 
mises. The  company  carried  on  the 
business  until  July,  1866. 

4.  In  the  year  1865  a  Mr.  Beeston,  who 
had  previously  acted  as  secretary  of  the 
companv,  entered  into  negotiations  for  a 
lease  oi  the  premises  277,  Gray's  Inn 
Road  firom  the  company,  and  a  transfer  of 
their  business,  and  his  proposal  was  sub- 
mitted to  the  shareholders. 

5.  It  was  found  upon  examining  the 
articles  of  association  that  the  company 
had  no  power  to  transfer  the  premises  or 
the  business,  and  in  order  to  get  over  the 
difficulty,  it  was  tigreed  among  the  share- 
holders that  the  company  should  be  dis- 
solved, and  a  new  company,  to  be  called 
"The  London  Depository  Company,  Li- 
mited," should  be  formed,  with  articles 
of  association  containing  the  necessary 
powers. 

6.  The  new  company  was  incorporated 
in  July,  1866,  and  the  old  company  was 


shortly  afterwards  dissolved.  The  new 
company  carried  on  the  business  until  the 
arrangements  with  Beeston  were  com- 
pleted in  April,  1867.  Their  name  was 
painted  conspicaoosly  upon  the  premises 
277,  Gray's  Inn  Road,  where  the  name  of 
the  old  company  previously  appeared.  In 
April,  1867,  the  arrangements  with  Bees- 
ton were  carried  out  by  two  deeds,  which 
were  both  dated  the  8th  of  April,  1867. 

7.  By  one  deed  the  company  granted 
an  underlease  of  the  premises  277,  Gray's 
Inn  Road  to  Beeston  for  sixty-one  years, 
wanting  one  day,  to  be  computed  from  the 
29th  of  September,  1863  (the  sixty-one 
years  being  the  residue  of  tiae  company's  . 
term  in  the  premises),  at  the  yearly  rent 
of  1^1202.,  payable  quarterly. 

8.  By  the  other  deed  the  company  as- 
sigpied  to  Beeston  all  their  goodwill  in 
the  business,  with  full  power  and  liberty 
to  Beeston  to  carry  on  the  business  in  the 
name  of  the  company ;  and  further  trans- 
ferred to  him  all  their  book  debte  and  all 
their  subsisting  contracts,  and  all  other 
the  property  in  and  about,  the  premises, 
and  used  by  them  in  carrying  on  their 
business.  The  deed  contained  a  covenant 
from  Beeston  to  indemnify  the  company 
from  all  claims  and  demands  arising  &om 
the  business  being  carried  on  in  the  com- 
pany's  name. 

9.  After  the  8th  of  April,  1867,  the 
London  Depository  Company,  Limited, 
ceased  to  .carry  on  the  business,  and  the 
same  was  carried  on  for  his  own  benefit 
by  Beeston.  The  company,  however,  had 
their  registered  office  at  277,  Gray's  Inn 
Road,  and  their  name  continued  upon  the 

5 remises  down  to  about  the  month  of 
nly,  1869.  Meetings  of  the  directors 
were  firom  time  to  time  held  at  their 
registered  office. 

10.  In  July,  1869,  Beeston  went  into 
partnership  with  a  man  named  Robinson, 
a  coach  builder,  and  that  business  was 
carried  on  upon  part  of  the  premises  277, 
Gray's  Inn  Road.  A  large  number  of 
carriages  was  placed  on  the  premises  for 
sale.  The  business  of  a  furniture  deposi- 
tory continued  to  be  carried  on  as  before. 
When  this  new  partnership  was  formed, 
Beeston  took  down  the  board  on  which 
the  name  of  the  company  had  been 
painted,  and  painted  gn  the  front  of  the 
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bnflcliiig,  the  name,  "The  London  Car< 
riage  Biuaar." 

11.  Shortly  after,  the  directors  of  the 
company  discovered  that  the  name  of  the 
company  had  been  removed,  and  being 
afhud  of  incurring  penalties  if  their  title 
did  not  appear  at  their  restored  ofGice, 
required  Beeston  to  replace  it.  Beeston 
had  the  name  of  the  company  painted  over 
one  of  the  doorvf&jB,  where  it  was  clearly 
visible  though  it  was  not  conspicuous. 

12.  When  the  plaintiff  deposited  his 
goods  at  277,  Gray  s  Inn  Road,  in  Octo- 
ber, 1869,  and  obtained  the  receipt  men- 
tioned in  paragraph  1,  he  was  not  aware 
either  that  a  new  company  had  been 
formed  or  that  Beeston  was  their  tenant, 
or  that  the  business  was  being  carried  on 
by  Beeston.  He  believed  that  he  -waa 
dealing  with  the  company  which  had  been 
formed  in  1868,  with  which  he  had  had 
previous  transactions,  and  his  attention 
was  not  called  to  the  alteration  in  the 
name  by  the  omission  of  the  word 
"general."  Foster,  who  signed  thd  de- 
posit receipt,  was  a  servant  of  Beeston's, 
and  was  not  in  the  employ  of  the  com- 
pany. The  company  at  the  time  when 
the  receipt  was  g^iven  had  no  manager. 

13.  The  goods  deposited  by  the  plain- 
tiff were  placed  in  a  separate  room  or 
compartment,  on  which  was  fixed  a  label 
bearmg  the  plaintiff's  name,  and  so  re- 
mained until  they  were  removed  and  sold 
by  the  defendants  under  the  distress  for 
rent  hereinafter  mentioned. 

14  On  the  7th  of  January,  1870,  the 
sum  of  1,1002.  for  rent  was  due  from 
Beeston  to  the  company,  and  at  a  meeting 
of  the  directors  of  the  company  held  on 
the  8th  of  February,  1870,  it  was  resolved 
that  a  distress  should  be  levied  upon  the 
goods  on  the  premises  for  the  arrears,  and 
accordingly  a  distress  warrant  was  issued 
signed^  two  of  the  directors. 

15.  The  warrant  was  placed  in  the 
hands  of  the  defendants,  who  accordingly 
distrained  upon  all  the  goods  on  the  pre- 
mises, and  siterwards  sold  the  plaintiff's 
groods. 

The  Ck>nrt  shall  be  at  hberty  to  draw 
any  inferences  or  find  any  facts  which,  in 
the  opinion  of  the  Court,  a  jury  ought  to 
have  drawn  or  found. 

The  question  for  the  opinion  of  the 


Court  is,  whether  the  defendants  are  liable 
in  this  action. 

Joyce,  for  the  plaintiff. — The  defend* 
ants,  as  representing  the  London  Deposi- 
tory Company,  had  no  right  to  distrain 
the  plaintifT's  goods.  It  is  true  that  when 
these  goods  were  brought  to  the  deposi- 
tory the  company  had  assigned  the  good- 
will of  their  business  to  Beeston,  but  they 
had  authorised  and  required  him  to  carry 
on  the  business  in  their  name,  and  thereby 
induced  the  plaintiff  to  boUeve  that  they 
were  the  occupiers  of  the  warehouse,  and 
that  the  receipt  which  he  took  was  given 
and  signed  by  them.  It  would  be  unrea- 
sonable to  allow  them,  after  they  have 
acted  as  bailees,  to  shew  that  they  were 
in  fact  nothing  bat  the  landlords  of  the 
bailee,  and  entitled  to  seize  goods  en- 
trusteid  to  him.  Secondly,  tine  goods 
at  common  law  were  privileged  &om 
distress.  The  business  carried  on  at 
a  furniture  depository  is  well  known 
and  recognised,  and  goods  placed  in 
such  a  depository  are  delivered  to  a 
person  exercising  a  public  trade,  to  be 
managed  in  the  way  of  his  trade.  A  re* 
cent  case  on  the  subject  is  Swire  y.  Leach 
(1),  where  goods  pledged  with  a  pawn- 
broker were  held  to  be  exempt  from  dis- 
tress, upon  the  ground  that  the  trade  of 
a  pawnbroker  was  a  public  one,  and  that 
the  goods  were  held  by  him  in  the  way  of 
his  trade.  In  Adamg  v.  Qiune  (2),  goods 
sent  to  an  auctioneer  to  be  sold  on  his 
premises  were  also  held  to  be  privileged, 
on  the  ground  that  such  a  privilege  was 
necessary  for  the  convenience  and  benefit 
of  trade. 

Henry  James  and  Francis,  for  the  de- 
fendants.— First,  there  is  no  ground  for 
saying  that  the  goods  were  exempt  from 
distress.  A  leading  case  upon  the  exemp- 
tion of  certain  goods  from  distress  is 
Parsons  v.  OingeU  (3),  where  it  was  held 
that  horses  and  carriages  placed  with  a 
livery  and  bait  stable  keeper  might  be 
distrained,  Wilde,  C.J., ,  saying,  "  The 
question  in  all  these  cases  is,  whether  the 

(1)  18  Con.  B.  Bep.  N.S.  479 ;  a.  c  84  Law  J. 
Bep.  (n,s.)  C.P.  160. 

(2)  1  Cr.  &  H.  380 ;  g.  c.  2  Law  J.  Sep.  (k.8). 
Ezch.  105. 

(3)  4  Com.  B.  Rep.  646 ;  t.  c.  16  Law  J.  B«». 
(N.8.)  C.P.  227. 
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goods  are  placed  In  the  hands  of  the  tenant 
merely  with  the  intent  that  they  shall 
remain  upon  the  premises,  or  with  a  view 
of  haying  lahonr  and  skill  bestowed  upon 
them,  which  is  the  principal  object,  and 
which  is  incidental?  If  the  goods  are 
sent  to  the  premises  for  the  pnrpose  of 
being  dealt  with  in  the  way  of  the  party's 
trade,  and  are  to  remain  npon  the  pre- 
mises nntil  that  purpose  is  answered,  and 
no  longer,  the  case  feUa  within  one  class, 
but  if  they  are  sent  for  the  pnrpose 
of  remaining  there  merely  at  the  will 
of  the  owner,  there  being  no  work  to 
be  done  npon  them,  it  mils  within  a 
totally  distinct  consideration."  In  Btcire 
T.  I/Mch  (1),  the  goods  delivered  to  the 
pawnbroker  were  to  be  dealt  with  in  the 
w^  of  his  trade. 

[CocKBtniN,  C.J. — So  here,  they  were  to 
be  dealt  with  by  the  company.] 

If  the  Court  are  against  the  defendants 
on  this  point  it  is  unnecessary  to  discuss 
the  second. 

CoCKBUBN,  C.J. — I  think  that  our  judg- 
ment must  be  for  the  defeuilmta,  as  the 
case  is  clearly  within  thepiindple  adopted 
in  Swire  v.  LbocIi  (1 ) .  The  premises  used 
as  a  depository  acquired  an  additional 
Talue  from  being  used  as  a  storehouse  for 
furniture  and  other  property,  and  we  must 
assume  that  people  would  not  deposit 
their  goods  there  unless  they  believed  that 
they  were  exempt  &om  distress.  The 
business  is  one  wnich  necessarily  involves 
the  deposit  of  goods,  and  it-wquld  be 
&ta1  to  such  a  business  to  suppose  that 
such  goods  were  liable  to  a  distress.  The 
case  of  Swire  v.  Leach  (1),  which  is  later 
than  that  of  Parsons  v.  Oingell  (3)  in  the 
same  Court,  is  ample  authority  for  the 
exemption  in  this  case.  But  I  am  also  of 
opinion  that  the  compajiy,  after  holding 
themselves  out  as  proprietors  of  the  busi- 
ness, are  estopped  with  regard  to  the 
plaintiff  &om  exercising  the  rights  of 
strangers. 

Mellor,  J. — I  am  of  the  same  opinion. 
The  true  principle  is  that  where  goods  arc 
delivered  to  a  man,  carrying  on  a  public 
trade,  to  be  managed  in  the  way  of  his 
trade,  they  are  privileged.  I  tmnk  the 
present  case  is  distinguishable  from  that 
of  the  livery  stable  keeper  in  Parson*  v. 


Oingell  (3),  because  there  it  appeared  that 
the  horses  and  carriages  were  only  placed 
there  for  a  casual  purpose,  and  might  be 
removed  at  any  time.  With  regard  to 
cases  like  those  of  agisters  of  cattle,  it 
may  be  that  in  rural  districts  where  there 
is  nothing  to  distinguish  the  cattle  from 
those  of  the  occupier,  there  may  be  no 
privilege;  but  I  should  be  disposed  to 
think  uiat  it  might  apply  in  the  case  of 
fields  near  a  large  town,  which  are  noto- 
riously let  out  for  grazing  purposes. 

AscHiBALD,  J.— I  am  of  the  same  opi- 
nion. I  think  that  the  true  principle  is 
that  unless  the  exemption  prevailed  in 
the  present  case  the  trade  of  a  fumitnre 
warehouseman  could  not  be  carried 
on.  The  same  principle  has  been  ap- 
plied to  goods  delivered  to  an  auc- 
tioneer, ^e  power  of  seizing  one  man's 
goods  to  pay  another  man's  debt  should 
not  be  carried  ftirther,  unless  the  case  is 
perfectly  clear,  and  I  think  we  may  g^ve 
effect  to  the  case  of  Swire  v.  X«acA  (1) 
withoat  pausing  to  consider  the  distinc- 
tion between  this  case  and  that  of  Partone 
V,  Oingell  (8). 

Judgment  for  the  plaintiff. 


Attorneys — J.  Jones,  for  plaintiff;  Honckton&Co., 
for  defendants. 
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Costs,  Taxatimt  <^ — Arbitraiion  —  Ac- 
cmmtant  appointed  by  Arbitrator — Witness 
qualifging  himself. 

On  the  reference  of  a  catue  involving  an 
enquiry  into  a  nuus  of  accounts,  an  order 
was  made  by  a  judge,  on  the  application  of 
the  plaintiff,  thai  an  accountant,  to  be 
named  by  the  arbitrator,  should  inipeet  the 
defendant's  books  and  take  copies  or  extracts 
from  them  relating  to  the  matters  in  quesHq^ 
in  them.  This  was  done,  and  the  charges 
of  ths  accountant  were  paid  by  the  plmntiff. 
The  resvit  of  the  investigation  and  the 
report  of  the  accmmtant  to  the  arbitrator 
was  that  much  expense  in  the  enquiry  teat 
saved : — Held,  that  the  plaintiff,  in  whose 
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favour  the  amard  woe  inade,  was  noi  en- 
UtUd  to  have  the  eoaU  of  Ute  aceovnkmt 
tasud  against  the  defendant. 

Bale  caUing  upon  the  defendant  to  shew 
cause  why  one  of  the  Masters  of  this 
Gonrt  shoold  not  be  at  liberty  to  review 
his  taxation  of  costs. 

The  action  was  brought  to  recover  the 
difference  between  the  actnal  proceeds  of 
sales  of  batter  consigned  by  tiie  plaintiff 
from  Tralee,  in  Irelaad,  to  defendant  for 
sale  on  commission  in  Manchester,  Liver- 
pool and  London,  and  the  amounts  at 
which  such  sales  were  returned,  as  sold, 
in  the  accounts  rendered  by  the  defendant 
to  the  plaintiff.  The  transactions  were 
very  numerous,  and  extended  over  a 
period  of  six  years.  The  defendant 
pleaded  to  the  action,  and  then  took  out 
a  summons  to  refer  the  cause  porsuant 
to  tlie  Common  Law  Frgcednre  Act,  1854 
(17  A  18  Vict.  c.  125),  and  ultimately  it 
was  agreed  that  the  cause  should  be  re- 
ferred to  an  accountant.  The  plaintiff 
had  applied  for  an  order  to  inspect  on  his 
behalf  by  an  accountant,  and  take  extracts 
from  the  defendant's  books  of  account. 
The  defendant  opposed  such  inspection, 
bat  Hannen,  J.,  made  an  order  that  an 
aooountant  to  be  named  by  the  arbitra- 
tor should  inspect  the  defendant's  books, 
and  take  copies  or  extracts  from  them, 
relating  to  the  matters  in  question  in 
the  cause.  The  order  was  silent  as  to 
costs.  Under  the  powers  so  conferred, 
the  arbitrator  appointed  an  accountant 
who  looked  into  the  books,  and  made 
a  report  thereon.  The  arbitrator  made 
an  affidavit,  in  which  he  swore  that 
the  professional  services  of  the  accoun- 
tant "  in  the  examination  of  the  defend- 
ant's books  and  accounts,  and  his  reports 
thereon,  and  in  the  assistance  rendered 
by  him  at  the  hearing  before  me,  most 
nuterially  abridged  the  time  of  enquiry, 
and  saved  very  considerable  expense  much 
beyond-  the  amount  of  his  account,  and 
which  might  otherwise  have  necessarily 
been  incurred  on  the  reference  to  me." 
The  arbitrator  made  his  award  in  &vour  of 
the  plaintiff  for  2971.  9e.  Id.,  with  the 
costs  of  the  reference  and  award.  The 
charges  made  by  the  accountant  were 
paid  by  the  plaintiff,  but  were  disallowed 


by  Master  Manley  Smith  on  taxation  of 
costs. 

Waddy  shewed  cause  against  the  role. 
— The  Master  was  right.  This  is  the 
ordinary  case  of  a  witness  who  incnrs 
expense  to  qualify  himself  to  be  a  witness. 
Such  expenses  are  not  allowed  on  taxa- 
tion.* [He  was  then  stopped.] 

Ambrose  in  support  of  the  rule. — The 
distinction  between  such  expenses  and 
the  expenses  incarred  in  putting  things 
in  a  proper  form  for  the  purpose  of  being 
presented  to  a  jury,  is  pointed  oat  in  the 
Buke  of  Beaufort  v.  Lord  Ashbumham  (1). 
In  that  case  the  Master  had  allowed  681. 
8«.  d<2.  for  searches  for  and  translations 
of  ancient  documents  in  the  Record 
office  and  elsewhere  hj  Mr.  Hewlett,  the 
antiquarian.  Erie,  C.J.,  said,  in  the 
course  of  the  argument,  "  The  searches, 
I  am  informed,  were  not  made  for  the 
purpose  of  ascertaining  whether  such 
evidence  existed.  But  the  documents 
were  known  to  exist,  and  the  services  of 
the  expert  were  required  to  trace  them 
out  and  put  them  in  a  form  to  be  pre- 
sented before  a  jury."  Master  Gk>nion 
informed  the  Court  that  similar  charges 
had  been  allowed  in  the  Exchequer.  And 
in  delivering  the  considered  judgment  of 
the  Court,  Erie,  C.  J.,  said,  "  The  next  com- 
plaint  was  that  a  sum  of  68!.  8s.  &d.  has 
been  allowed  for  the  expenses  of  searches 
for  and  translations  of  ancient  records  and 
documents  in  the  Record-office  and  else- 
where by  Mr.  Hewlett.  This,  it  is  said, 
was  searching  for  evidence  of  the  plaintiff's 
case,  and  oaght  not  to  be  allowed  against 
the  defendant  upon  a  taxation  of  costs  as 
between  party  and  party.  If  this  had 
been,  as  suggested,  a  charge  for  searches 
made  to  discover  evidence  to  support  the 
plaintiff's  case,  it  would  not  have  been 
allowed;  but  it  appears  that  the  docu- 
ments in  question  were  records  relating 
to  the  manor,  the  existence  of  which  was 
well  known,  and  which  were  necessary 
and  pertinent  to  the  issue  to  be  tried.  It 
was-,  therefore,  an  expense  that  was  ne- 
cessarily and  properly  incarred,  and  the 
Master  was  right  in  allowing  it."  In 
the  present  case  the  arbitrator  himself 

(1)  la^Com.  B.  Rep.  N.S.  598;  i.  c.  S2  Law  3. 
Rep.  (ka)  C.P.  97. 
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was  an  acconntaiit  and  might  hare  in- 
Testigated  the  books  and  acoonnts  for 
himself  and  charged  accordingly.  See 
also  Daniel  y.  Wilkin  (2).  It  is  clear  that 
the  employment  of  the  acconntant  re> 
salted  in  the  saving  of  much  expense,  and 
on  that  ground  the  costs  ought  to  be 
allowed.  In  Hawkins  r.  Righy  (3)  a  rale 
was  made  absolute  to  review  a  taxation 
under  somewhat  similar  circumstances. 

[Blickbubn,  J. — In  that  case  \he  arbi- 
trator exercised  the  power  given  him  by 
the  order  of  reference,  to  employ  an  ac- 
countant, and  afterwards,  when  on  the 
Bench,  said  that  the  costs  were  properly 
incurred.] 

If  the  order  had  been  an  ordinary 
order  for  inspection,  the  costs  of  the 
inspection  would  be  in  the  discretion  of 
Judge  making  the  order — Snuih  v.  The 
Cheat  Western  BaUway  Company  (4). 

[Blackbcbn,  J, — That  case  approaches 
the  present  case.  It  might  have  been 
better  if  the  order  of  Hannen,  J.,  had 
decided  the  question  of  costs,  but  it  is 
«ilent  upon  that  subject.  Mellob,  J. — 
The  investigation  here  was  for  the  benefit 
of  the  plaintiff,  not  of  the  defendant.] 

But  the  result  is  to  put  the  case  m  a 
proper  form  for  the  decision  of  the  arbi- 
trator, and  so  the  case  falls  within  the 
principle  of  The  Duke  of  Beaufort  v.  Lord 
Ashbumham  (1). 

[Blackbuen,  J. — ^It  is  difiScnlt  to  dis- 
tinguish May  V.  Selby  (6),  where  the 
chto'ges  and  expenses  of  witnesses  em- 
ployed in  surveying  goods  in  order  to 
qualify  them  to  give  evidence  at  the 
trial  were  not  allowed.] 

No  doubt  if  what  was  done  by  the  ac- 
countant can  be  said  to  be  done  merely 
for  the  purpose  of  qualifying  himself  to 
give  evidence,  that  case  is  against  the 
view  presented  on  behalf  of  the  plaintiff. 

He  also  referred  to  2  Litsh's  Practice, 
895. 

(2)  8  Exch.  Rep.  156  j  s.  c.  22  Law  J.  Rep. 
(w.s.)  Exch.  73. 

(3)  8  Com.  B.  Rep.  NA  271 ;  s.  c  29  Law  J. 
Rep.  (N.8.)  CJ.  228. 

(4)  6  E.  &  B.  405 ;  a.  c  25  Law  J.  Rep.  (k.s.) 
Q.B.  279. 

(6)  4  Man.  &  O.  142 ;  a.  e.  11  Law  Rep.  (n.s.) 
C,P.  223. 


COCKBCBN,  O.J. — ^I  think  that  this  role 
must  be  discharged.  If  this  were  the 
case  of  an  ordinary  order  for  an  inspection 
of  documents,  the  costs  of  inroection 
would  not  be  allowed  unless  provided  for 
in  the  order,  and  the  present  case  does 
not  differ  from  the  orunary  case  except 
in  one  matter,  which  is  immaterial  to 
the  question,  whether  or  not  the  costs 
should  be  allowed.  It  seems  that  an  ap- 
plication was  made  for  inspection  of  the 
defendant's  books ;  that  was  objected  to, 
and  a  compromise  was  effected,  the  de- 
fendant agreeing  that  an  investigation 
might  be  made;  bat  in  order  to  secure 
that  his  books  should  not  be  examined 
by  the  plaintiff,  the  investigation  was  to 
be  made  by  an  accountant  to  be  appointed 
by  the  arbitrator.  That  does  not  constitnte 
such  a  different  state  of  things  ao  would 
prevent  the  ordinary  rule  from  prevailing. 
The  plaintiff  gets  the  advantage  of  the 
investigation,  but  the  costs  do  not  &11 
upon  the  defendant.  The  Master  was 
right,  and  the  rale  must  be  discharged. 

Blacebubn,  J. — I  am  of  the  same 
opinion.  I  do  not  say  that  it  would  not 
have  been  more  satisfactory  if  it  had  been 
provided  for  in  the  order  that  the  plain- 
tiff, if  he  succeeded,  should  have  these 
coste,  bat  that  has  not  been  done,  and  it 
comes  to  this:  that  an  accountant^  ap- 
pointed by  the  arbitrator,  was  employed 
by  the  plaintiff  to  investigate  the  stete 
of  the  accounte.  Having  been  employed, 
he  was  paid  by  the  plaintiff  for  his  work. 
That  is  a  matter  which  comes  within  the 
general  rule,  that  the  expenses  incurred 
in  qualifying  a  witness  to  give  evidence 
shall  not  be  allowed  upon  a  taxation  of 
costs.  Mr.  Ambrose  is  not  able  to  cite  a 
single  case  which  is  at  all  in  his  favour  ex- 
cept The  Dttfee  of  Beaufort  v.  Lord  Ash- 
humham  (1).  I  have  some  difficulty  in 
making  that  case  out,  and  the  dream- 
stences  were  different  from  those  of  the 
present  case. 

Mellob,  J.,  and  Lush,  J.,  concurred. 

Evle  discluvrged  witJtout  costs. 


Attornevs — £.  Worthington,  agent  for  Sale  &  Ca. 
MancDeater,  for  plaintiff;  James  Ciowdj,  for 
defendant. 
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HOBAN  V.  PITT. 


TnmeT — Bbr»e  —  Sale  of  Property  in 
Market  overt— S,  8f  Z  Fh.  ^  M.  c,  7 ;  31 
£1*2.  e.  12. 

The  defettdant's  nuare,  tohieh  he  had 
turned  out  in  a  mibUo  park,  toas  found  out 
of  the  park,  and  was  told  at  pvhlie  auction 
hy  the  "pinner."  After  an  iniermediate 
ude  she  was  sold  in  marhet  overt  to  tlie 
plaintiff,  and  was  svisequently  taken  pos- 
session of  hy  the  defendant.  There  was  no 
proof  that' the  formalities  which  the  stat. 
31  Sliz.  c.  12  requires  upon  the  sale  of 
horses  at  fairs  and  markets  had  been  ob- 
served : — Held,  that  in  the  absence  of  such 
proof  the  Court  wovid  not  infer  that  such 
forTnaliiies  had  been  observed,  and  tluit  the 
plaintiff  could  not  maintain  an  action  for 
the  mare  against  the  defendant,  the  ^e 
owner. 

Trarer  for  a  mare. 

Pleas,  first  not  gnilty.  Second,  that  the 
mare  was  not  the  mare  of  the  plaintiff,  as 
alleged. 

AtthetrialwhiohtookplaoebeforeQnain, 
J.,'at  the  Shropshire  Stunmer  Assizes,  1872, 
it  appeared  that  the  defendant  had  tamed 
oat  a  mare  in  the  park  at  Sutton  Coldfield, 
in  the  earlj  part  of  the  year  1870.  It 
did  not  appear  whether  the  mare  strayed 
or  was  stolffli  firom  the  park  bat  she  was 
TiniiiaiTig  in  April,  and  on  the  8th  of  No- 
vember in  ibe  same  year^  some  boys 
brought  her  to  the  "  pinner  "  of  the  park, 
who  not  being  able  to  find  an  owner  for 
her,  had  her  sold  by  auction  in  the  public 
market  for  the  sum  of  22.  l&s.  to  Mr. 
Barlow,  who  sold  her  again  to  a  Mr. 
Groves.  On  the  18th  of  June,  1872,  the 
plaintiff  bought  her  in  Birmingham  market 
for  122.  After  he  had  so  bought  her,  the 
defendant  claimed  her  as  the  mare  which 
he  had  tamed  oat  in  the  park,  and  took 
her  into  his  own  possession.  This  action 
was  then  brought.  It  was  contended,  on 
behalf  of  the  plaintiff,  that  he  was  entitled 
to  recover,  inasmuch  as  he  had  bought 
the  mare  in  market  overt.  The  learned 
Jndg^  directed  the  jury  to  find  a  verdict 
for  the  plaintiff,  giving  leave  to  the 
defendant  to  mov^  to  enter  a  verdict  or 


nonsuit  if  the  Court  should  be  of  opinion 
that  the  fact  that  the  mare  was  in  Sutton 
Park,  before  the  boys  brought  her  to  the 
"  pinner,"  and  was  missed  m  April,  was 
some  evidence  that  she  was  stolen,  and 
that  such  evidence  had  not  been  displaced 
W  the  evidence  for  the  plaintiff,  in  case 
the  onus  of  her  not  being  stolen  rests  on 
him,  and  that  neither  of  the  sales  con> 
ferred  a  title  on  the  plaintiff  as  agfainst 
the  defendant  the  true  owner,  or  that 
proof  of  the  compliance  with  the  statute 
2  &  3  Ph.  &  M.  c.  7  lay  wholly  on  the 
plaintiff.  A  rule  nisi  in  accordance  with 
the  above,  leave  having  been  obtained, 
cause  was  now  shewn  against  the  rule  by 

J.  J.  Powell  and  Oates.—The  plaintiff 
is  entitled  to  retain  his  verdict.  He 
bought  the  mare  in  market  overt.  The 
stat.  2  &  3  Ph.  &  M.  c.  7,  does  not  affect 
the  sale  of  any  but  stolen  horses,  and 
there  is  no  evidence  that  the  mare  was 
stolen.  It  appears,  no  doubt,  that  she 
was  found  out  of  the  park,  but  that  does 
not  shew  that  she  was  stolen. 

[Blackburn,  J. — When  the  rule  was 
moved  for,  it  was  said  that  although  the 
stat.  2  &  3  Ph.  &  M.  applied  to  stolen 
horses,  the  stat.  81  Eliz.  c.  12  was  more 
general,  and  applied  to  the  sale  of  all 
houses  sold  in  foirs  or  markets.  Quain, 
J.— In  a  note  to  2  & 3  Ph.  AM.  c.  7.  Chit. 
Stat.  702,  it  is  stated,  "  These  statutes 
extend  to  horses  wrongfully  taken, 
though  not  stolen,"  and  the  following  au- 
thorities  are  cited — 2  Inst.  717 ;  Barker  v. 
Beading  (1),  Com.  Dig.  Market,  E.] 

Next  the  Coart  is  to  be  at  liberty  to 
draw  inferences  of  &ct,  and  it  will  draw 
the  inference  that  the  sale  was  properly 
conducted  according  to  the  mode  pomted 
out  by  the  statutes.  And,  even  if  that 
inference  be  not  drawn,  the  defendant  is 
bound  to  prove  that  the  formalities  re- 
quired >rere  not  observed,  so  as  to  entitle 
himself  to  retain  the  mare  against  the 
plaintiff  who  has  the  possession.  It 
should  be  remembered  that  the  sale  to 
the  plaintiff  is  not  the  only  one  which 
has  taken  place  since  the  mare  was  put 
into  the  park.    No  case  can  be  found 

(1)  Jon.  W.  163;  t.c.  Palm.  485;  2  Ch.  Com. 
L.  161. 
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in  which  it  bM  been  decided  that  sadi  a 
Hal*  ia  Toid  abwlntelj.  See  Korth  r. 
Jaekton  (2). 

[lhM}k»VKM,  J,— The  expraMion  in  the 
»!  Klis.  c,  12,  "  abaU  be  roid,"  meaaa 
t}iat  the  nalfl  maj  be  aroided  if  the  re> 
qnirod  formalitiea  are  not  obeerred.  The 
worda  apply  to  aeUera  rather  than  to 
buyera.] 

jlo»tmf/uet  in  rapport  of  the  role  was 
not  heard. 

Bl<ACKDUB»,  J.— The  onus  of  shewing 
that  the  formalitieg  required  by  the  31 
VMz,  c,  12.  8;  2  hare  boon  obeerved  at  the 
Halo  of  tbi*  mare  lies  npon  the  plaintiff.  I 
•hall  not  draw  the  inference  that  those 
formaJitioii  have  been  observed ;  it  would 
be  most  nnnsnal,  if  the  fact  were  so,  and 
the  uiTuct  of  the  statute  is  that  unless 
those  formalities  have  been  observed,  the 
sale  confers  no  more  title  on  the  plaintiff 
asainst  the  defendant  the  true  owner  than 
ir  the  sale  had  taken  place  out  of  market 
overt. 

Mhllor,  J.,  and  Qvaim,  J.,  concurred. 

Buh  abioltUe. 


Attorney*— Doora  &  Urownf,  for  plaintiff;   Neal 
&  riiilpot,  fur  dofendant. 


(/m  the  S«v()M(?  DaiWojt  of  the  Omrl.) 
1H7!J.    \ 
inn.  aO.  / 


JOHKS  V.  WILLIAMS  (1). 


Vt»t$ — Nvw  Tnal  s  Co»t$  to  abide  the 

Ht^Ht. 

Jtu  a  ruto  for  a  new  triul  the  costs  reere 
to  (im'iftf  thi<  ovmt,  ()i»  the  jlrst  trial  the 
ylitiutif  hiul  obtiiiued  a  ventici  for  GGl. 
mM;  a*  to  >>l,  there  inu  vo  dispute,  and 
the  i^/t>Nt?<iN<  had  leiire  to  miive  for  a  neto 
tnaK  oik  the  giVHud  that  the  verdict  was 
aijainst  the  tcx-itjht  of  eeithnice  and    the 

{■i\  i  bW.  &  P.  lltt. 

(0  Cwan  Vkckbttn,  J.,  and  AichiUld.  J. 


damages  ezeestive,  unlets  the  plaintiff  votdd 
eonsent  to  reduce  the  damages  to  51.  The 
defendant  obtained  a  rule  nisi  for  a  new  trial 
on  such  grounds,  vhiek  teas  svhsequenily 
made  absolute,  the  costs  to  abide  the  event, 
and  afterwards,  and  before  the  second  trial, 
the  defendant  paid  into  Court  51.  2s.  lOd. 
under  an  order  by  eonsent.  At  the  second 
trial  the  defendant  had  a  verdict : — ^Held, 
that  the  plaintiff  teas  not  entitled  to  the 
costs  cf  tite  first  trial,  and  that  the  "  event " 
referred  to  in  the  rule  meant  the  dispute  as 
to  the  balance  between  the  661. 19s.  6d.  and 
the  51. 

This  was  a  mle  calling  npon  the  defen- 
dant to  shew  canse  why  one  of  the  Masters 
of  this  Gonrt  should  not  be  at  liberiy  to 
review  his  taxation  of  costs  herein  by 
eiving  the  plaintiff  his  costs  down  to  and 
including  payment  into  Court. 

The  action  was  brought  to  recover 
612.  19«.  6d.  for  work  done,  and  51.  for 
money  lent. 

On  the  11th  of  July,  1871,  the  action 
was  tried  at  the  Hampshire  Assizes,  and 
the  plaintiff  recovered  a  verdict  for 
662.  19«.  6(2.  The  defendant  had  leave 
to  move  for  a  new  trial,  unless  the  plain- 
tiff consented  to  the  damages  being  re- 
duced to  51.,  on  the  g^nnd  that  the 
verdict  was  against  the  weight  of  evi- 
dence, and  the  damages  excessive.  A 
mle  nisi  for  a  new  trial  was  obtained,  and 
made  absolute  on  the  Ist  of  May,  1872 ; 
the  costs  to  abide  the  event.  The  venue 
was  changed  to  Middlesex.  The  cause 
was  set  down  for  trial  for  the  Middlesex 
sittings,  on  the  24th  of  May.  On  the 
16th  of  May  the  defendant  obtained  an 
order  by  consent  to  amend  his  pleas  by 
adding  a  plea  of  payment  into  Court  of 
51.  2s.  lOd.,  the  costs  of,  and  incidental  to, 
the  amendment,  and  of  that  application 
to  be  the  plaintiff's  in  any  event.  The 
second  trial  took  place  on  the  28th  of 
May,  and  the  jury  being  of  opinion  that 
the  51.  2s.  10c2.  was  the  amount  for  which 
the  defendant  was  Uable,  a  verdict  was 
entered  for  the  defendant.  The  Master 
gave  the  defendant  an  allocatur  for  his 
costs  of  the  second  trial. 

Maelniyre  shewed  canse. — The  plaintiff 
ia  not  entitled  to  the  costs  of  we  first 
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triaL  The  costs  were,  by  the  rule  for 
the  new  tri^,  ordeted  to  abide  the  event ; 
that  meaoa  the  Bubstantial  recoyeiy  in  the 
action.  It  cannot  be  said  that  if  a  plain- 
tiff in  an  action  for  libel  were  to  recover 
a  verdict  with  sabetantial  damages,  and 
a  new  trial  were  ordered  with  a  like  order 
as  to  costs,  and  at  the  second  trial  he 
obtained  a  verdict  for  a  farthing,  and  no 
certificate  was  made  by  the  Jndge,  or  if  he 
got  the  verdict  on  a  by-point  of  law, — that 
ibe  event  was  in  his  &voar,  so  as  to 
entitle  him  to  the  coats. 

[Blackbubn,  J. — In  Dawson  t.  Harrison 
(2)  the  plaintiff  recovered  on  the  first 
trial  nnder  a  special  count  for  wrongfid 
dismissal,  no  claim  being  made  on  the 
common  counts ;  then  upon  a  new  trial,  the 
defendant  succeeded  on  the  special  count, 
but  the  plaintiff  obtained  a  verdict  for  a 
small  sum  on  the  common  counts  in  re- 
spect of  a  slight  under-payment  for  his 
services,  and  it  was  held  that  the  ".event " 
was  the  event  of  the  di8|)ute  before  the 
Court,  when  the  rule  for  the  new  trial 
was  made,  and  as.  at  that  time  there  was 
no  dispute  as  to  the  common  count,  the 
event  was  deemed  to  be  in  &vour  of  the 
defendant.] 

Here  the  verdict  on  the  second  trial, 
even  taken  together  with  the  payment 
into  Court,  is  a  practical  reversal  of  the 
verdict  in  the  first.  He  failed  to  re- 
cover on  that  claim  on  which  the  new 
trial  was  granted.  The  event  shews  that 
the  plaintiff  improperly  recovered  the 
amoont  of  the  verdict  on  the  Grst  trial, 
and  if  he  had  theuTecovered  the  amount 
paid  into  Court  he  would  not  have  got 
his  costs.      ' 

C.  Baiaeti,  in  support  of  the  rule. — It 
must  be  admitted  that  the  real  question 
between  the  parties  was  as  to  the  differ- 
ence between  the  amount  paid  into  Court 
and  the  amount  of  the  verdict  on  the 
first  trial,  but  the  event  means  the  event 
of  j.he  cause — Mevle  v.  Ooddard  (3). 

[Blackbubn,  J. — That  case  neither 
helps  nor  hinders  you.  I  take  it  that  on 
the  argument  for  the  new  trial  the  Court 

(3)  SI  law  J.  Bep.  (m.s.)  CP.  168 ;  e.  e.  Sub 
nom.  Daaton  r.  Harrii,  11  Com.  B.  Bep.  N.8.  801. 
(3)  5  B.  &  Aid.  766. 
Naw  Sbbibs,  4i{.— Q.B. 


thought  that  as  to  Bll.  odd  the  ver- 
dict was  against  the  evidence ;  but  as  to 
the  51.  2s.  lOd.,  it  did  not  appear  to  be 
so,  and  then  the  result  of  the  second  trial 
seems  to  be  that  the  612.  odd  was  not 
recoverable.] 

Suppose  that  a  verdict  had  been  ob- 
tained for  1,0002.,  and  on  the  argument 
for  a  new  trial  the  Court  thought  the 
verdict  proper  as  to  800Z.,  and  ordered  a 
new  trial  with  a  similar  provision  for 
costs,  and  at  the  second  trial  the  plaintiff 
recovered  805J.,  would  he  not  be  entitled 
to  the  costs  ? 

[Blackbubn,  J. — I  should  say  not ;  the 
contest  is  as  to  the  200Z.] 

Dawson  v.  Harrison  (2)  is  distinguish- 
able  on  this  point :  In  that  case  the 
ultimate  event  .on  which  the  cause  was 
determined  was  not  in  contemplation  of 
the  parties  until  the  second  trial;  but 
here  the  amount  subsequently  paid  into 
Court  was  claimed  from  the  commence-  - 
ment  of  the  suit  until  paid  into  Court. 

Blackburn,  J. — I  think  this  rule  must 
be  discharged.  ItVas  made  part  of  the 
rule  for  the  new  trial  that  the  costs  should 
abide  the  event  {  that  means  the  event  of 
the  same  dispute  as  existed  at  the  time 
of  the  original  trial  and  the  ailment 
on  the  rule;  but  if  the  event  turns 
upon  what  is  not  the  same  dispute,  the 
costs  of  the  first  wial  are  thrown  away. 
Then  what  was  the  eveut  here  ?  The 
intention  and  meaning  of  the  Court  is 
that  when  a  verdict  is  complained  of  as 
against  the  weight  of  evidence,  and  the 
Court  is  satisfied  that  on  some  ground  it 
is  so,  and  grant  a  new  trial,  the  costs  to 
abide  the  event,  then  the  event  is  the 
event  of  that  ground  on  which  the  Court 
disturbed  the  first  verdict.  Then  if  this 
Court  was  satisfied  that  the  verdict  was 
wrong  in  respect  of  61Z.  odd,  but  it  turned 
out  that  it  was  right,  then  on  the  second 
trial,  having  established  his  right,  the 
plaintiff  ought  to  have  had  the  costs  of 
both  trials ;  but  if,  instead  of  that,  he 
recovers  on  the  second  trial  a  sum  not 
the  subject  of  the  decision  of  the  Court 
he  ought  not  on  that  account  to  recover 
such  costs.  In  Dawson  v.  Harmon  (2) 
that  is  put  forward  as  the  very  ground 
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the  deciBion.  In  the  report  of  that  case 
in  the  Oommnn  Bench  Shorts,  Erie,  O.J., 
is  reported  to  have  added  words  which 
are  not  to  be  found  in  the  report  of  the 
same  case  in  the  Law  Journal  Reports, 
and  which,  if  used,  certainly  seem  to  be 
nnnecessary  and  inconsistent  with  the 
ground  of  the  decision.  And  I  prefer 
reading  his  jndgment  as  confined  to  the 
ground  of  the  decision.  Then  if  there 
ought  not  to  have  been  a  rule  for  a  new 
trial,  the  plaintiff  ought  to  recover  the 
costs  of  both  trials ;  but  if  the  Court  was 
right  in  granting  a  new  trial,  then  he 
ought  not.  Mr.  Bowen  argues  that 
upon  this  view  the  Masters  cannot  toll 
what  is  the  event,  inasmuch  as  they 
would  probably  have  no  knowledge  of 
the"  ground  upon  which  the  new  trial  was 
granted ;  but  I  think  in  such  a  case  they 
must  ascertain  the  ground  upon  which  the 
Court  granted  a  new  trial.  K  the 
Masters  should  make  a  mistake,  the 
Court  can  be  applied  to,  as  it  is  &om 
time  to  time,  to  control  the  exercise 
of  the  Master's  discretion.  Take  a  case 
of  a  verdict  for  the  plaintiff  in  an  action 
of  negligence  for  1,000Z.  damages,  and 
the  Court  ordered  a  new  trial  on  the 
ground  that  the  plaintiff  ought  not  to 
recover,  there  the  event  would  be  a  ver- 
dict establishing  or  negativing  the  n^li- 
gence ;  then  if,'  at  the  second  trial,  the 
plaintiff  had  a  verdict  for  &01.,  then  the 
verdict  being  the  same  as  to  the  negli- 
gence, that  would  be  the  same  event,  and 
the  difference  in  amount,  in  that  case, 
would  not  affect  the  event.  A  difference 
in  amount  could  be  provided  for  in  the 
rule  for  the  new  trial,  otherwise  the  Com- 
mon Law  Procedure  Act,  1852,  and  rules 
made  under  it  step  in.  I  think,  therefore, 
the  event  in  the  role  for  the  new  trial 
meant  that  event  upon  which  the  new 
trial  was  granted,  which  was  in  this  case 
the  sum  of  612.  odd,  being  the  difference 
between  the  amount  of  the  verdict  on  the 
first  trial  and  the  amount  subsequently 
paid  into  Court.  Dawson  v.  Harrison  (2) 
appears  to  me  to  be  directly  in  point. 

Archibald,  J. — I  am  of  the  same 
opinion.  The  rule  for  the  new  trial  was 
granted  on  the  ground  that  the  verdict 


was  Against  the  weight  of  the  evidence ; 
and  the  question  was  as  to  the  sum  of 
612.  odd.  The  event  as  to  that  amount 
was  in  favour  of  the  defendant.  I  think, 
therefore,  the  Taxing  Mastor  was  right. 

.BuZe  discharged. 

Attorneys — ^Bichd.  Jonea,  for   plaintiff;    T.  E. 
Williama,  for  dcfenoant. 


1873, 
Feb, 


73.    /' 
.l.| 


[IN  THE  EXCHEQTJKR  CHAMBEB.] 
(Error  from  the  Oourt  of  Quaen's  Bench.} 

THB  QAS  LIGHT  AND  00KB  OOM- 
PANT  V.  THB  VESTET  OF  ST. 
QEOBQE,  HANOVSB  BQUABB. 

Metropolis  Gas  Act,  1860  (23*  24  Vict, 
c.  125),  s.  25 — Oas  Light  and  Coke  Gom' 
pony's  Act,  1868  (31  ^  32  Vict.  c.  cot.), 
ss.  8,  104,  110—0%  Gas  Act,  1868,  31  ^ 
32  Vict.  c.  cxiev. — Quality  of  Gas. 

By  the  Metropolis  Gas  Ad,  1860  (23  ^ 
24  Vict.  c.  125),  s.  4  ;  The  words  "common 
gas"  shall  mean  gas  of  an  illuminating 
power  hereinafter  defined  of  not  less  than 
twehe  candles.  Tits  words  "  carmeL  gas  " 
shall  mean  gas  of  an  iMwminaiing  power 
hereinafter  defined  of  not  less  than  twenty 
candles.  By  s.  25,  The  quality  of  this 
common  gas  supplied  by  any  gas  eompaivy 
shaM  be,  unth  respect  to  its  illumvnating 
power,  at  a  distance  as  near  as  may  be  of 
1,000  yards  from  the  works,  such  as  to  pro- 
duce from  an  Argand  burner,  having 
fifteen  holes,  and  a  7  in.  chimney,  coTisum^ 
ing  5  cubic  feet  of  gas  an  hour,  a  light 
eqtud  in  intensity  to  the  light  produced  by 
not  lets  than  twelve  sperm  candles  of  six  to 
the  pound,  each  burning  120  grains  an 
hour;  and  the  quality  of  catvnel  gas  supplied 
by  any  gas  company  shall,  with  respect  to  its 
illuminating  power  at  the  distance  aforesaid, 
be  such  as  to  produce  from  a  batswing  or 
fishtail  burner,  consuming  five  feet  of  gat 
per  hour,  a  light  equal  in  intensity  to 
twenty  such  sperm  candles ;  and  each  guch 
gas  shaU,  with  respect  to  its  purity,  be  so  far 
free  from  ammonia  and  sulphuretied  hydn- 
gen  that,  upon  certain  specified  tests,  there 
shall  not  be  more  than  twenty  grains  of 
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tulphwr  ia  amj  form  in  100  eubie  feet  of 
gat. 

By  ihe  Oat  Light  and  Coke  Oompamy's 
ilc<,|1868  (31  §•  32  Vict.  e.  evi.),  s.  8,  The 
eomptmy  ghaU  be  and  continue  subject  to 
thepowen  and  provisions  of  the  Metropolis 
Oat  Aci,  1860,  and  of  any  Act  passed,  or 
hereafter  to  be  passed,  for  amending  tlie 
tame,  and  entiUed  to  tlis  powers  and  privi- 
lege* cf  those  Acts,  as  if  this  Act  were  not 
passed,  so  far  as  the  same  are  not  varied  by 
this  Act.  By  s.  109,  If  the  BUI,  the  shoH 
title  of  which,  when  passed,  is  intended  to 
be  "■The  Gity  of  London.  Oas  Act"  (in  this 
Act  referred  to  as  the  City  Oas  Ati),  now 
pending,  pass  into  a  Utw  in  the  present  ses- 
sion, then  the  company  and  their  under- 
taking  shcU  be  etibjeet  to  the  provisions  of 
the  OUy  Oas  Act  without,  as  well  as  within, 
the  OUy  of  London  and  the  liberties  thereof, 
and  such  Act  shaU  extend  to  the  whole 
undertaking  of  the  company.  By  s.  110, 
Nothing  in  this  Act  contadned  shall  exempt 
the  company  or  their  goMoorlcs  from  the 
provisions  of  the  Metropolis  Oas  Act,  1860, 
or'the  Act  for  regtdaiing  measures  used  in 
sales  of  gas  as  amended  by  subsequent  Acts, 
or  any  other  general  Act  already  or  here- 
after passed,  in  the  present  or  any  future 
tettion  of  Parliament,  for  regulating  gas 
eompanie*  in  the  metropolis,  or  for  regu- 
lating the  supply  or  sale  of  gas  in  the 
metropdUs,  |%. 

By  the  OUy  of  London  Oas  Act,  1868 
(31  &■  32  Viet.  e.  exxo.),  s.  8,  stich  parts  of 
ihe  Act  of  1860  as  are  described  in  the  first 
schedule  to  the  Act,  and  any  part  of  any 
special  Act  of  any  company  inconsistent 
with  the  Act  are,  so  far  as  they  respectively 
relate  to  the  companies  and  the  Oity,  are 
repealed.  By  ss.  53  and  54,  the  gas  {except 
eannel  gas)  supplied  by  each  company, 
shaU  be  of  an  illuminating  power  of  not  leas 
than  sixteen  candles.  The  Act  also  con- 
tains provisions  as  to  the  purity  and  quality 
of  the  gas,  and  provides  means  for  testing 
U:— 

Held  (affirming  the  deeieion  below),  that 
the  Acts  of  1868  did  not  repeal  the  pro- 
visions in  the  Act  of  1860  or  to  the  purity, 
quality  atul  mode  of  testing  of  the  gas,  and 
that  the  company  remained  subject  to  these 
provisions  as  weU  as  to  those  contained  in 
the  City  of  London  Oas  Act, 


In  this  Case,  error  was  brought  by  the 
plaintiffs  on  a  jndgment  of  the  Conrt  of 
Queen's  Bench,  in  &yonr  of  the  defends 
ants  on  a  Special  Case,  stated  to  determine 
the  question  whether  the  provisions  of 
the  Metropolis  Gas  Act,  1860,  as  to  the 
purity  and  qnaUtj  of  the  gas  and  the 
process  of  testing  the  same,  are  repealed 
by  the  operation  of  the  Gas  Light  and 
Coke  Company's  Act,  1868,  and  the  City 
of  London  Gas  Act,  1868. 

The  special  case  and  the  arguments  and 
judgment  of  the  Court  below  are  fully 
set  out,  41  Law  J.  Eep.  (n.s.)  Q.B.  360. 
'The  above  statement  of  the  sections,  in 
the  head-note,  will  be  sufficient  for  this 
report. 

Besley,  for  the  phuntiffs,  urged  the 
arguments  used  in  the  Court  below,  and 
also  that  effect  must  be  given  to  the 
words  in  section  110  of  the  plaintiff  Com- 
pany's Act,  1868,  "  as  amended  by  subse- 
quent Acts,"  which  he  contended  oon- 
bwlled  the  previous  words  of  that  section, 
and  made  it  applicable  only  to  such  pro- 
visions of  the  Metropolis  Gfas  Act,  1860,  as 
were  not  repealed  by  the  City  of  London 
Gas  Act. 

F.  T.  Streeten  (J.  J.  PoweU  with  him), 
was  not  called  upon. 

Kelly,  C.B. — It  seems  to  me  impossible 
to  read  the  8th  and  110th  sections  of  the 
earlier  Act  of  1868 — (I  say  earlier  be- 
cause though  both  Acts  were  passed  the 
same  day,  the  plaintiff's  Act  is  chapter  106, 
and  the  Ciiy  of  London  Act  is  chapter 
125) — and  not  hold  that  all  the  provisions 
of  the  Metropolis  Gas  Act,  I860,  though 
repealed  as  to  the  City  of  London,  con- 
tinue in  force,  and  are  operative,  as 
regards  the  plaintiff's  nndertaJcing,  every- 
where else. 

Mabtin,  B. — I  am  quite  satisfied  that 
there  is  nothing  whatever  to  relieve  this 
company  from  the  obligations  imposed 
by  uie  Act  of  1860,  such  as  that  gas, 
when  tested  in  the  maimer  prescribed, 
shall  not  contain  more  than  twenty  grains 
of  sulphur  in  any  form  in  one  hundred 
cuMo  feet  of  gas. 

Keating,  tJT,  Beett,  J.,  aaid  Clbasbt,  B., 
concurred. 
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Champerty — Oommon  Tnterest  in  Sub- 
ject-matter of  Dispute — Relaiionship. 

Declaration  that  H.,  a  brother  of  defend- 
ant cmd  a  cousin  of  plaintiff,  had  died 
leaving  landed  estates  and  personal  pro- 
perty, and  the  defendant  was  the  hevr-at-law 
of  the  deceased  and  one  of  his  next  of  kin, 
and  the  deceased  died  leaving  a  toUl  where- 
by his  property,  reai  and  personal,  was  left 
to  persons  other  than  plaint'^  and  defend- 
ant, and  the  plaintiff  believed  that  such  toUl 
revoked  a  former  will  by  which  the  testator 
Itad  bequeathed  certain  property  to  plaintiff, 
and  in  consideration  that  plaintiff  woidd 
take  the  necessary  steps  to  contest  the  va- 
lidity of  the  said  wW,  and  wovM  adoanee 
certain  moneys  and  obtam  evidence  for  s^^ch 
purpose,  and  instruct  an  attorney  in  thai 
behalf,  defendant  promised  that  he  would 
pay  to  plaintiff  one  haif  of  any  personal 
property  and  convey  to  him  a  rriMety  of  any 
landed  estates  he  might  recover  or  which 
might  come  to  him,  the  defendant,  by  reason 
of  the  taking  of  such  proceedings  for  the 
setting  aside  of  such  wUl;  amd  plaintiff  took 
such  steps  as  aforesaid  a/nd  advanced  certain 
moneys  and  instructed  am,  attorney,  and  a 
large  swm  of  money  was  thereby  recovered 
by  defenda/nt,  and  the  said  wiU  was  declared 
invalid,  and  defenda/nt  became  entitled  to 
a/nd  obtained  possession  of  large  landed  es- 
tates of  the  deciased.  Breach,  that  defend- 
ant had  not  paid  to  the  plaintiff  half 
the  personal  property,  or  conveyed  to  him 
one-half  of  the  real  estates: — Held,  on 
demurrer,  thai  the  declaration  was  bad,  for 
the  agreement  being  to  advance  money  and 
procure  evidence  for  the  purpose  of  a  suit  in 
consideration  of  a  share  in  what  was  re- 
covered by  it,  was  primafacie  invalid  on  tlie 
ground  of  champerty,  and  that  the  relation- 
ship of  the  parties,  amd  the  other  circum- 
stances stated  in  the  declaration,  did  not 
give  the  plaintiff  such  an  interest  in  the  suit 
as  to  alter  the  nature  of  the  troAisactian. 

Declaration — That  John  Hntley,  a  bro- 
ther of  the  defendant  and  a  consin  of  the 
plainti£r,  had  died  leaving  extonpTe  landed 


perty, 

law  of  the  deceased  and  one  of  his  next  of 
kin,  and  the  deceased  died  leaving  a  will 
whereby  the  property,  real  and  personal,  of 
the  deceased  was  left  to  persons  other  than 
the  plaintiff  and  defendant,  and  the  plain- 
tiff believed  that  snch  will  revoked'  a 
former  wiU  by  which  the  testator  had  be- 
queathed certain  property  to  the  plaintiff, 
and  in  consideration  that  the  plaintiff 
would  take  the  necessary  steps  to  contest 
the  validity  of  the  said  will  and  would 
advance  certain  moneys  and  obtain  evi- 
dence for  such  purpose,  and  instruct  an 
attorney  in  that  behalf,  the  defendant 
promised  that  he  would  pay  to  the  plain- 
tiff one-half  part  or  share  of  any  personal 
property  and  convey  to  him  a  moiety  of 
any  landed  estates  he  might  recover  or 
which  might  come  to  him,  the  defendant, 
by  reason  of  the  taking  of  such  proceed- 
ings for  the  Betting  aside  such  will ;  and 
the  plaintiff  took  such  steps  as  aforesaid 
and  advanced  certain  moneys  and  in- 
structed an  attorney,  and  a  large  sum  of 
money  was  thereby  recovered  by  the  de- 
fendant, and  the  will  of  the  deceased  was 
declared  invalid,  and  the  defendant  be- 
came entitled  to  and  obtained  the  posses- 
sion of  large  landed  estates  of  the  deceased. 
And  all  conditions  were -fulfilled  and  all 
times  elapsed  and  all  things  were  done 
necessary  to  entitle  the  plaintiff  to  a  per- 
formance by  the  defendant  of  his  said 
promise.  Yet  the  defendant  has  not  paid 
to  the  plaintiff  half  the  personal  property, 
or  conveyed  to  him  one-half  of  the  real  ■ 
estates. 

Demnrror  and  joinder  in  demurrer. 

Philbrick  {Pearce  with  him),  in  support 
of  the  demurrer. — The  agreement  de- 
clared upon  is  invalid.  In  one  of  the 
latest  cases  on  this  subject,  Earle  v.  Hop- 
wood  (1),  it  is  laid  down  that  a  contract 
to  advance  money  for  the  prosecution  of 
a  suit  in  consideration  of  a  portion  of  the 
property  to  be  recovered  is  void  on  the 
ground  of  maintenance.  The  offence  of 
champerty,  which  is  a  species  of  main- 
tenance,  is  explained   in   2    Inst.  207, 


(1)  9  Com.  B.  Rep. 
Rep.  (ir.s.)  C.P.  217. 


N.S.  666 ;  8.  c.  80  Law  3. 
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where  it  Is  described  as  a  bargain  with 
Uie  demandant  or  tenant,  plaintiff  or  de- 
feodant,  to  have  part  of  the  thing  in  suit, 
if  he  prevail  therein,  for  maintenance  of 
him  in  that  snit.  Every  champerty  is 
maintenance,  bat  every  maintenance  is 
not  champerty,  for  champerty  is  but  a 
species  of  maintenance  which  is  the 
genus.  Champerty  is  described  in  simi- 
lar terms  in  Steph.  Blaekst.  5tb.  ed., 
Tol.  iv.,  317.  Bat  the  leading  case  is 
Sprye  v.  Porter  (2),  which  may  be  con- 
sidoed  to  have  settled  the  law,  and  to 
have- decided  agEunst  the  maintenance  of 
a  sait  anles^  the  person  maintaining  it 
has  an  interest  common  with  the  parties. 
Bat  no  soch  interest  is  disclosed  on  the 
face  of  the  declaration.  The  mere  bona 
fide  belief  of  the  plaintiff  that  he  had 
an  interest  is  not  suMcient,  and  even  if  he 
had  an  interest,  that  would  not  justify 
him  in  bargaining  for  a  share  in  the  pro- 
ceeds of  the  suit.  He  also  referred  to 
HawMnt's  Pleas  of  the  Crown,  Book  I. 
c.  83.  88.  1,  18,  HwUer  v.  Daniel  (3),  and 
Bainbrigge  v.  Moss  (4). 

Day  ^Anderson  with  him),  in  support 
of  the  declaration.  The  declaration  does 
not  disclose  an  illegal  agreement.  The 
cases  upon  maintenance  and  champerty 
proceed  upon  the  same  footing,  and  it 
most  be  taken  that  to  constitute  main- 
tenance the  mens  rea  must  be  proved, 
and  that  the  person  maintaining  the  suit 
did  so  from  some  improper  motive.  In 
Findon  v.  Parlcer  (5),  where  the  definition 
of  maintenance  in  Co.  Litt.  368b,  was  re- 
ferred to  :  "  when  one  maintaineth  the  one 
without  having  any  part  of  the  thing  in 
plea  or  suit,"  Bolfe,  B.,  said,  "  surely  in 
a  matter  which  is  considered  as  criminal 
that  must  mean  without  having  or  believ-  * 
ing  himself  to  have  an  interest."  In  the 
present  case  the  plaintiff  and  defendant 
had  a  common  interest  in  the  proceedings 

<2)  TE.&B.58;  b.  c.  26  law  J.  Bep.  (N.a.) 
as.  64. 

(3)  4  Hare  420 ;  s.  c.   14  Law  J.  Bep.  (n.s.) 
Chsoc.  194. 

(4)  3  Jurist,  N.S.  88. 

(6)  11  Hee.  &  W.  676 ;  a.  c.  12  Law  J.  Bep. 
(ir.s.)  Ezch.  444. 


which  were  contemplated.  The  setting 
Bfiide  of  the  second  will  was  a  benefit  to 
both  of  them,  though  it  might  be  neces- 
sary for  the  plaintiff  to  take  subseqaent 
proceediitgs. 

[Blacebubn,  J. — But  there  is  no  reason 
why  the  plaintiff  should  stipulate  for  a 
proportionate  share  of  what  the  defendant 
receives.] 

In  Sprye  v.  Porter  (2)  it  was  not  shewn 
that  the  plaintiff  had  any  interest  in  the 
proceedings.  The  old  authorities  shew 
that  where  in  actions  Concerning  the 
realty,  the  party  is  a  blood  relation,  it 
is  not  maintainable — 2  Rolle's  Abridg. 
"Maintenance,"  pi.  G.  andH. ;  Stanley  v. 
Jones  (6). 

Blackbuen,  J. — ^We  need  not  trouble 
the  counsel  for  the  defendant  to  reply.  I 
think  that  the  agreement  cannot  be  en- 
forced against  him.  The  declaration 
states  that  a  brother  of  the  defendant 
and  cousin  of  the  plaintiff  had  died,  leaving 
real  and  personal  estate  ;  that  the  defend- 
ant was  heir  at  law  of  'the  deceased,  and 
one  of  the  next  of  kin ;  that  the  deceased  had 
died  leaving  a  will  by  which  the  property 
was  left  away  &om  the  plaintiff  and  the 
defendant,  tlmt  the  plaintiff  believed  that 
the  will  revoked  a  former  will  by  which 
the  testator  had  bequeathed  him  property, 
and  that  (here  we  have  the  agreement) 
in  consideration  that  the  plaintiff  would 
take  the  necessary  steps  to  contest  the 
validity  of  the  second  will  and  advance 
money,  obtain  evidence  for  the  purpose  and 
ins  kruct  an  attorney,  the  defendant  promised 
the  plaintiff  a  half  of  the  property  which 
might  be  recovered  by  the  defendant  by 
reason  of  the  proceedings.  Now  let  us 
pause  here  and  see  whether  an  agreement 
like  this  is  champertous  and  void.  There 
can  be  no  doubt  that  to  agree  to  procure 
evidence  and  advance  money  for  the  pro- 
secution of  a  suit  in  consideration  of  a 
share  in  the  property  to  be  recovered  t)y 
it,  is  champerty.  The  case  of  Sprye  v. 
Porter  (2),  which  I  see  no  reason  to 
quarrel  with,  is  upon  this  subject  directly 
in  point.     Lord  Campbell  there  states  the 

(6)  7  Bing.  369 ;  8.  c.  9  Law  J.  Eep.  (n.s.)  C.P. 
51. 
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substance  of  the  seventh  plea,  which 
stated  th&t  there  was  an  agreement  that 
the  plaintiff  shonld  give  information  and 
evidence  for  the  purpose  of-  proceedings 
for  the  recovery  of  property  by  the  de- 
fendant, and  that  if  by  means  of  such 
information  and  evidence  property  was 
recovered,  the  plaintiff  should  have  one- 
fifth  of  it.  Lord  Campbell  proceeds, 
"  The  plea  goes  on  to  allege  that  for  the 
purpose  of  carrying  this  illegal  agreement 
into  effect,  the  parties  entered  into  the 
agreement,  and  shews  that  it  was  under 
the  illegal  agreement  that  the  property 
actually  was  recovered.  Here  we  have 
mainieTMnce  in  its  worst  aspect.  .  . 
They  are  not  to  employ  the  attorney  (in 
the  case  before  us  the  plaintiff  undertakes 
to  employ  an  attorney)  or  to  advance 
money  to  carry  on  the  litigation,  but  they 
are  to  supply  that  upon  which  the  event  of 
the  suit  must  depend,  et;ia!e?tce,  and  they  are 
to  supply  it  of  such  a  nature  and  in  such 
quality  as  to  ensure  success.  The  plain- 
tiff purchases  an  interest  in  the  property 
in  dispute,  bargains  for  litigation  to 
irecover  it,  and  undertakes  to  maintain 
the  defendant  in  the  suit  in  a  manner  of 
all  others  the  most  likely  to  lead  to  per- 
jury, and  to  a  perversion  of  justice.  Upon 
principle  such  an  agreement  is  clearly 
lU^al,  and  Stanley  v.  Jones  (6)  is  an 
express  authority  to  that  effect." 

Now  the  present  case  goes  further  than 
Sprye  v.  Porter  (2).  The  agreement  is 
in  consideration  that  the  plaintiff  would 
take  stops  to  contest  the  wUl,  advance 
money  and  obtain  evidence,  and  instruct 
an  attorney,  the  defendant  promised 
that  he  should  have  one-half  of  the  pro- 
perty which  the  defendant  might  recover 
by  these  proceedings.  The  plaintiff  gets 
nothing  unless  property  is  recovered,  and 
although  he  does  not  in  terms  say  that  he 
vnU  procure  evidence,  I  think  that  makes 
no  difference,  because  it  is  one  of  the  ser- 
vices for  which  he  is  to  have  his  share  in 
the  property.  Then  Mr.  Day  tried  to 
take  the  case  out  of  the  law  of  champerty 
by  urging  that  the  plaintiff  is  cousin  of 
the  defendant,  and  that,  according  to 
the  old  authorities,  it  is  not  maintenance 
for  one  who  is  a  relation  of  one  of  the 
parties  to  an  action,  or  is  otherwise  in- 


terested in  it,  to  advance  money  towards 
the  expenses  of  the  litigation.  This  is 
true  enough,  and  I  agree  with  what  was 
said  by  Lord  Abinger  in  Findon  v.  Parker 
(3),  that  the  old  law  as  to  maintenance 
would  not  in  these  days  be  enforced,  and 
that  if  a  relative  of  the  party  to  the  suit 
were  to  guarantee  the  bill  of  costs,  there 
would  be  nothing  illegal  in  it.  But  when 
the  case  is  nothing  more  than  a  bargain 
for  evidence  in  exchange  for  a  share  in 
the  proceeds  of  the  suit,  I  cannot  see  why 
the  &ct  that  the  parties  ore -blood  rela- 
tions can  make  any  difference.  There  is 
no  authority  that  it  does,  and  upon  prin- 
ciple it  ought  not.  Then  we  have  a  rather 
obscure  allegation  in  the  declaration  that 
the  plaintiff  believed  that  the  will  in 
question  revoked  a  former  will,  under 
which  property  was  bequeathed  to  him, 
and  the  inference  sought  to  be  drawn  is, 
that  he  had  an  interest*  in  the  proceed- 
ings. But  this  interest  was  not  hii  only 
motive  for  assisting  the  defendant.  He 
stipulates  for  one-half  of  the  property  to 
be  recovered,  and  the  case  is  therefore 
within  themischief  of  champerty,  although 
the  plaintiff  may  have  some  small  coUatoral 
interest  in  the  proceeiluigB.  I  agree  with 
the  words  of  Lord  Cranworth  in  Fiiidon 
T.  Parker  (5),  that  interest  must  mean 
having,  or  believing  himself  to  have,  an 
intwest,  and  that  if  it  turned  out  that  the 
person  making  the  agreement  had  by  mis- 
take and  bona  fide  beUeved  that  he  had  an 
interest,  this  would  not  be  maintenance. 
Here  I  think  the  agreement  illegal,  and 
our  judgment  must  be  for  the  defendant. 

Lush,  J. — I  am  of  the  same  opinion. 
It  seems  conceded  by  the  plaintiffs  coun- 
sel that  if  it  were  not  for  the  allegation 
as  to  his  interest  in  the  proceedings,  the. 
declaration  would  disclose  no  cause  of 
action.  But  the  mere  fact  that  he  was 
cousin  of  the  defendant  (the  heir-at-law 
who  was  seeking  to  set  aside  the  will)  gave 
him  no  interest  in  the  realty.  The  rela- 
tionship by  itself  gave  him  no  interest  in 
the  proceedings.  Then  the  declaration 
goes  on  to  say  that  he  believed  that  the 
will  revoked  a  former  will,  by  which  the 
testator  had  bequeathed  certain  property 
to  him  J  but  supposing  that  he  did,  he 
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conid  have  no  share  or  interest  in  what  the 
defendant,  as  heir-at-law,  would  acquire  by 
upsetting  the  second  will.  I  cannot  think 
that  the  mere  collateral  interest  which  he 
had  in  any  proceedings  which  might  npset 
the  second  will  is  sufficient.  He  ought  not 
to  be  allowed  to  buy  up  an  interest  in  a 
suit  on  the  terms  uiat  he  shall  furnish 
evidence  and  advance  money  towards  it. 
Aa  to  the  old  cases  with  regard  to  the  in- 
terest of  relations,  I  can  find  no  authority 
to  shew  that  a  relative  may  advance 
money  and  procure  evidence  for  a  suit  on 
condition  of  acquiring  part  of  the  property 
which  it  is  intended  to  recover. 

Abchibald,  J.  —  I  am  of  the  same 
opinion.  I  do  not  think  the  declaration 
brings  the  case  within  the  exceptions  in 
the  law  of  champerty,  either  on  the 
gronnd  of  interest  or  relationship.  I 
therefore  think  that  the  case  comes  with- 
in the  principle  laid  down  in  Sprye  v. 
Porter  (2),  and  that  it  is  one  of  illegal 
partition  of  the  proceeds  of  a  suit. 

Judgment  for  the  def&ndcmt. 


Attomejri — DittOQ,  for  plaintiff ;  Faterson,  Snow  & 
Bxanej,  ageatB  for  A.  M.  White,  Colcheeter,  for 
defendaat. 


1872. 
Jon.  24. 


FLETCHEB  V.  KBELL. 


Mwter  and  Servant — Governess — Non- 
IHscloawre  of  material  Fact — Absence  of 
Fravd. 

In  an  action  by  a  governess  for  breach  of 
an  agreement  in  writing,  in  which  she  was 
described  as  "M.K.,  spinster"  and  by  which 
the  defendant  undertook  that  she  should 
be  employed  for  a  term  of  three  years, 
it  was  pleaded  that  the  plaintiff  in- 
tending to  induce  the  defendant  to  enter 
into  the  contract,  concealed  from  him  a 
fact  material  to  her  qualifications  as  such 
governess,  arid  material  to  be   known  by 


the  defenda/td  in  engaging  her  as  su^ih 
governess,  namely,  thai  she  hoi  previously 
been  married,  and  that  the  marriage  had 
been  dissolved  by  decree  of  the  Divorce 
Court : — Held  on  demurrer,  that  the  plea 
was  bad,  as  there  was  no  allegation  of  fraud, 
and  the  mere  non-discloswe  of  a  material 
fact  was,  except  in  the  case  of  policies  of 
inswroMce,  no  answer  to  an  action  upon  a 
ooniraeL 

Declaration  for  breach  of  an  agreement 
in  writing  between  the  defendant,  de- 
scribed as  acting  as  agent  for  M.  Glitondo, 
of  Buenos  Ayres,  and  the  plaintiff  de- 
scribed as  "  Margaret  Fletcher,  spinster," 
whereby  the  plaintiff  agreed  to  leave 
London  for  Buenos  Ayres,  and  after  her 
arrival  there  to  serve  Glitondo  as  gover- 
ness for  the  term  of  three  years,  at  a 
salary  of  1002.  a  year,  and  the  defendant 
undertook  to  be  personally  liable  for  the 
due  performance  by  Glitondo  of  his  part 
of  the  contract. 

Second  plea,  that  the  plaintiff  intend- 
ing thereby  to  induce  the  defendant  to 
enter  into  the  contract,  concealed  from 
the  defendant  a  fact  then  known  to  the 
plaintiff  and  not  known  to  the  defendant, 
and  material  to  the  qualifications  of  the 
plaintiff  as  such  governess,  and  material 
to  be  known  by  the  defendant  in  engaging 
the  plaintiff  as  such  governess  and  ^• 
tering  into  such  contract,  that  is  to  say 
that  the  plaintiff  had  been  previously  to 
the  said  time  married  to  one  Bennett, 
and  that  the  marriage  had  been  dissolved 
by  a  decree  of  her  MajesW's  Gonrt  for 
Probate  and  Matrimonial  Cfauses  in  Eng. 
land,  and  that  the  plaintiff  had  thereby 
been  divorced  from  her  husband,  and  the 
plaintiff  thereby  induced  the  defendant  to 
enter  into  the  contract. 

Demurrer  and  joinder  in  demurrer. 

PhObrick,  in  support  of  the  demurrer. — 
The  plea  is  bad.  There  was  no  obliga- 
tion on  the  part  of  the  plaintiff  to  disclose 
the  hat  of  her  marriage.  (He  was  then 
stopped.) 

Waikm  WUliamt,  in  support  of  the 
plea. — The  misdescription  or  the  plaintiff 
in  the  contract  is  material.  The  fact  of 
her  previous  marriage  and  divorce  ought 
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to  have  been  commnnicated  to  the  de- 
fendant. 

[Blacebubm,  J. — It  is  not  alleged  that 
there  was  any  fraadulent  concealment. 
Are  the  parties  to  a  contract,  except  in 
cases  of  policies  of  assurance  which  are 
uberrimcB  fidei,  bound  to  disclose  material 
facts?] 

The  position  irhich  the  plaintiff  was 
about  to  occupy  made  it  imperative  that 
the  circumstances  of  her  past  life  should 
be  known  to  her  employer. 

Blackbubn,  J. — There  can  be  qp  doubt 
that  the  plea  is  bad.  There  is  no  allega- 
tion of  fraud,  and  short  of  that  the  mere 
concealment  of  a  material  fact,  except  in 
cases  of  policies  of  insurance,  does  not 
avoid  a  contract.  The  cases  of  The  North 
Brilish  Insurance  Company  v.  Lloyd  (I) 
and  Lee  v.  Joneg  (2)  are  sufficient  au- 
thorities for  this  proposition.  If  a  servant 
turns  out  to  be  unfit  for  his  duties  he  may 
be  discharged,  but  if  he  is  able  and  wUIing 
to  perform  his  duties  he  may  enforce  the 
contract  of  service,  except  where  he  has 
been  guilty  of  moral  fraud.  This  is  an 
attempt  to  apply  the  law  of  insurance  to 
that  of  master  and  servant,  for  which 
there  is  no  authority.  Baker  v.  Gart- 
Wright  (3), — where,  in  an  action  for  breach 
of  promise  of  marriage,  it  was  held  that 
the  fact  that  the  defendant  at  the  time  of 
the  promise,  was  unaware  that  the  plaintiff 
had  at  one  time  been  insane,  was  no  an- 
swer to  the  action, — goes  even  further 
than  the  present  case. 

Lusn,  J.,  and  Akchibald,  J.,  concurred. 
Jvdgtnentfor  the  plaintiff . 


1873. 
Jan. 
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The  Ucetuing  Act,  1872  (35  ^  36  Yiet. 
c.  94.  $s.  45  and  46) — Alehouse  License — 
Annual  Value — Improvement  of  Premises 
— Illegal  Condition  in  License — Quashing 
—Certiorari— 9  Geo.  4.  e.  61—"  The  Be- 
view  of  Justices  Decisions  Act,  1872 " 
(35  ^  36  Vict.  c.  26). 

At  a  general  annual  licensing  meeting, 
M.,  the  occupier  of  a  house  licensed  as  a 
pMie  house,  under  9  Geo.  4.  c.  61,  applied 
for  a  renewal  of  the  license.  The  justices 
retiewed  the  license,  but  with  the  following 
notice  upon  it — "This  license  is  renewed 
on  condition  that  tJts  licensed  premises 
shall,  before  the  next  general  annual 
licensing  meeting,  be  improved  and  made 
of  the  annual  value  of  30Z.,  in  defavM  of 
which  this  license  vnll  not  be  renewed  "  ;— 
Held  (Mellob,  J.,  hcesitante),  that  the 
juiftices  had  no  power  to  impose  such  a  eon- 
dition  upon  M.;  that  the  provision  in  sec- 
tion 46  of  the  Lieenmtig  Act,  1872,  as  to 
improving  the  premises  does  not  apply  to 
a  house  already  licensed  binder  9  Geo.  4. 
c.  61,  a/nd  that  the  condition  was  null  and 
void. 

Semble,  thai  part  of  a  license  cannot  be 
quashed  upon  certiorari  without  quashing 
the  whole. 

Observations  on  the  requisites  of  the 
affidavit  under  "  The  Beview  of  Justices 
Decisions  Act,  1872." 


[For  the  report  of  the  above  case,  see 
42  Law  J.  Rop.  (n.s.)  M.O.  p.  35.] 


Attornoyn— Park  &  W.  B.  Nelson,  for  plaintiff 
Thomas  &  HoUamii,  for  defendant. 


(1)  10  Ezch.  Bop.  623;  a.  c.  24  Laxr  J.  Rep. 
(M.S.)  Exch.  14. 

(2)  17  Com.  B.  Hep.  N.S.  482 ;  s.  c.  34  Law  J. 
Eep,  (k.i«.)  C.P.  131. 

(8)  10  Com.  B.  Bep.  N.S.  124 ;  ■.  c.  30  Law  J. 
Bop.  (n.s.)  C.P.  364. 
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Jan.  24   I  WAUGH  v.  MORBIS. 

Shipping  — Gh  arter-party  — Voyage — JJ- 
legaiitff — The  Contagious  Diseases  {Ani- 
mals} Act,  1869  (32  *  33  Vict.  e.  70), 
8.  78- — Order  in  Council. 

A  charter-parly  mas  made  in  France,  by 
which  it  was  sUpidaied  that  the  ship  should 
proceed  to  TroiiviUe,  a  port  in  France,  and 
should  there  load  a  cargo  of  hay,  and  pro- 
eeed  thereivith  direct  to  London;  aU  cargo 
to  be  brought  and  taken  from  the  ship 
alongside.  The  agent  of  the  defendant,  the 
charterer,  told  the  master  that  the  consignors 
leottld  require  tkehayto  be  delivered  at  a  par- 
ticular wharf  in  Deptford  Creek,  and  ihcd  he 
should  proceed  there  on  his  arrival  in  Lon- 
don, which  he  promised  to  do.  On  arriving 
in  the  Thames,  he  was  inform^  that  by  an 
order  in  council  made  under  "  The  Conta- 
gious Diseases  (^Animals)  Act,  1869,"  it  was 
illegal  to  land  in  Great  Britain  hay  brought 
from  France.  The  order  in  council  was  in 
existence  when  the  charter-party  toas  en- 
tered into,  but  neither  of  the  •parties  knew  of 
it,  nor  did  the  shipowner  contemplate  any 
violation  of  the  law.  The  defendant  after 
a  time  exported  the  hay,  and  the  shipowner 
brought  an  action  against  him  to  recover 
damages  in  respect  of  the  detentimi  of  the 
ship : — ^Held,  that  under  these  circvmu- 
stances  Oie  defendant  could  not  set  up  as  a 
dtfenee  that  tlve  voyage  was  an  illegal 
voyage. 

Declaration — That  the  plaintiff  was  the 
owner  of  a  certain  ship  called  The  Castor 
lying  at  Tronville,  whereof  one  W. 
Oiappell  was  master,  and  thereupon  a 
charter-party  was  made  {md  entered  into 
by  and  between  the  said  W.  ChappeU  and 
one  W  Jacques,  whereby  it  was,  among 
other  things,  provided  that  the  said  W. 
ChappeU  d^onld  let  to  the  said  W.  Jacques, 
who  accepted  the  same,  the  said  ship 
(except  the  cabin,  the  lodgings  of  the 
crew  and  the  room  necessary  for  the  pro- 
visions  and  spare  store)  in  good  and  due 
condition,  staunch  and  supplied  with  all 
the  things  necessary  to  navigate  in  safety, 
to  load  at  Trouville  (without  exceeding 
what  she  could  reasonably  stow  and 
cany),  a  fall  and  complete  cargo  of  pressed 
bales   of  hay,    and  that   ten   working 

N>w  SiaiEa,  42.— Q.B. 


days  were  to  be  allowed  in  foil,  for  load- 
ing and  unloading,  and  the  days  on  de- 
muirage  were  to  be  paid  day  by  day  at 
50«.  per  day,  and  that  the  lay  days  should 
begin  on  a  certain  day,  to  wit,  on  the 
7th  day  of  October,  1871.  And  the  plain- 
tiff  says  that  the  said  W.  Jaoqaes  ship- 
ped on  board  the  said  ship,  under  the  said 
charter-party,  a  certain  cargo  to  be  carried 
on  board  the  said  ship  from  Tronville 
aforesaid  to  London,  and  there  delivered 
upon  and  according  to  the  terms  of  a 
certain  bill  of  lading  which  was  in  the 
words  and  figures  following,  that  is  to 
say,  "  Shipped  in  g^d  order  and  well 
conditioned  by  W.  Jalcqnes  in  and  upon 
the  good  ship  or  vessel  called  The  Castor^ 
whereof  is  master  for  this  voyage  W. 
ChappeU,  and  now  riding  at  anchor  in 
Trouville  and  bound  for  London.  About 
seventeen  tons  of  hay  in  bundles  ;  eleven 
cases  and  hamper  of  wine  and  spirits; 
three  boxes  of  clothes,  being  marked  and 
Six  days  employed  numbered  as  in  the 
for    loading    the     margin,  and  are  to  be 

^P  w  Tf^",";™'"    delivered    in    the    Uke 
W.  Jacques.  ,  ,  j  n 

Eeceived     on    ae-     ^i^"^^     *?^    7 
count.  21.  ]«.  conditionea  at  tne  atore- 

W.  ciuiTOell.  said  port  of  London, 
the  act  of  God,  theL  Queen's  enemies,  fire 
and  all  and  every  other  dangers  and  acci- 
dents of  the,  seas,  rivers  and  navigation 
of  whatever  nature  or  kind  soever  ex- 
cepted, unto  order  or  to  assigns  paying 
freight  for  the  said  goods,  all  conditions 
as  per  charter  and  disbursements  with  pri- 
mage and  average  accustomed.  In  witness 
whereof  the  master  of  the  said  vessel  hath 
affirmed  to  three  bills  of  lading  all  of  this 
tenor  and-  date,  one  of  which  bills  bei^ 
accomplished,  the  others  to  stand  void. 

"  Dated  in  TrouviUe  the  13th  of  Octo- 
ber,  1871.  Weight  and  condition^  un- 
known ;  ship  not  accountable  for  condi- 
tion of  hay. 

"William  ChappeU." 

And  the  plaintiff  says  that  after  the 
said  cargo  had  been  so  received  on  board 
the  said  ship,  the  said  W.  Jacques  in- 
dorsed the  said  bill  of  lading  to  the  de- 
fendant, and  upon  and  by  reason  of  such 
indorsement  the  property  in  the  said 
cargo  passed  to  the  defendant,  and  the 
plaintiff  says  that  divers,  to  wit,  six  of 
the  said  ten  lay  days,  were  employed  in 
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loading  the  said  ship  atTronTille  aforesaid, 
and  the  said  cargo  was  carried  on  board 
the  said  ship  fi<om  Troaville  to  London 
aforesaid  in  accordance  with  the  said 
charter-pajHiy  and  bill  of  lading,  and  all 
conditions  were  ftilfiUed,  and  all  things 
done  and  happened  and  all  times  elapsed 
necessary  to  entitle  the  plaintiff  to  haVe 
the  said  ship  loaded  and  discharged  within 
the  said  ten  working  days  according  to  the 
said  bill  of  lading  and  charter-party,  and 
to  sue  the  defendant  for  the  breaches 
hereinafter-mentioned.  Yet  the  said  ship 
was  not  loaded  and  discharged  within  the 
said  ten  working  days,  bat  was  kept  and 
detained  for  divers,  to  wit,  eighteen  days 
beyond  the  said  ten  days,  contrary  to  the 
said  charter-party,  whereby  the  plaintiff 
lost  the  nse  of  his  said  ship,  and  was  pat  to 
great  expense  in  providing  food  and  wages 
for  the  crew  thereof.  And  the  plaintiff  says 
that  though  the  said  ship  was  kept  and 
detained  for  divers,  to  wit,  for  eighteen 
days  beyond  the  said  ten  days,  whereby  a 
large  sam,  to  wit,  the  sum  of  i51.,  became 
due  and  payable  by  the  defendant  to  the 
plaintiff  for  and  in  respect  of  the  demur- 
rage of  the  said  ship  ;  yet  the  defendant 
did  not  pay  the  said  sum,  to  wit,  the  sum 
of  45Z.,  nor  any  part  thereof,  contrary  to 
the  said  charter-party  and  bill  of  lading. 

2.  And  for  a  second  count,  the  plaintiff 
sues  the  defendant  for  that,  berore  the 
making  of  the  promise  hereinafter-men- 
tioned, a  certain  cargo  had  been  carried 
in  a  certain  ship  of  the  plaintiff,  called 
The  Oaslor,  whereof  one  W.  Ohappell  was 
master,  from  Troaville  to  London,  to  be 
delivered  according  to  the  terms  of  the  bill 
of  lading  and  charter-party  in  the  first 
count  mentioned,  and  at  the  time  of  the 
making  of  the  promise  hereinafter  men- 
tioned, the  said  ship  with  the  said  cargo  on 
board  was  lying  in  the  port  of  London,  and 
thereupon  in  consideration  that  the  plain* 
tiff,  at  the  request  of  the  defendant,  would 
deliver  to  the  defendant  the  said  cargo, 
and  would  suffer  the  defendant  to  receive 
the  same  according  to  the  terms  of  the 
said  bill  of  lading  and  charter-parfy,  the 
defendant  promised  the  plaintiff  that  he 
would  discharge  the  said  cargo  &om  the 
said  ship,  and  receive  the  same  within  the 
time  by  the  said  bill  of  lading  and  charter- 
party  provided,  and  the  plaintiff  says  that 


he  did  deliver  the  said  cargo  to  the 
defendant,  and  allowed  him  to  receive  the 
same,  and  all  conditions  were  fulfilled, 
and  all  things  done  and  happened,  and 
all  times  elapsed,  necessary  to  entitle  the 
plaintiff  to  have  the  defendant  perform 
his  said  promise  and  discharge  the  said 
cargo  from  the  said  ship,  wil£in  the  said 
time,  and  to  sue  for  the  breach  hereinafter 
mentioned ;  yet  the  defendant  did  not  dis- 
charge the  said  cargo  from  the  said  ship 
within  the  said  time,  but  the  said  ship 
was  detained  for  divers,  to  wit,  eighteen 
days,  beyond  the  said  timp,  whereby  the 
plaintiff  lost .  the  use  of  the  said  ship, 
and  a  large  sum,  to  wit,  the  sum  of  452., 
became  and  is  due  and  owing  to  the  plain- 
tiff for  the  demurrage  thereof.  There 
were  also  the  usual  common  counts. 

The  defendant  pleaded  with  other 
pleas  : 

Seventh.  As  to  so  much  of  the  first 
count  of  the  declaration,  as  concerns  the 
hay,  parcel  of  the  cargo  in  the  said  count 
mentioned,  that  Troaville,  in  the  said 
charter-party  and  bill  of  lading  in  that 
count  mentioned,  is  a  place  in  the  territory 
of  the  French  RepubUc,  and  that  the  hay 
agreed  on  under  and  by  virtue  of  the 
aforesaid  charter-party  and  bill  of  lading 
to  be  loaded  on  board  the  said  vessel  of 
the  plaintiff,  was  hay  to  be  loaded  at 
Troaville  aforesaid,  and  that,  in  and  by 
the  said  charter-party  and  bill  of  lading, 
the  plaintiff  agreed  to  bring  the  hay  so 
loaded  at  TrouviUe  aforesaid,  into  a  port 
or  place  in  Great  Britain,  to  wit,  into  the 
port  of  London,  and  to  deliver  the  same 
there  in  accordance  with  the  nsage  and 
custom  of  the  said  port,  that  is  to  say  to 
land  the  said  hay  at  a  proper  landing- 
place  within  the  port  of  London,  and  to 
deliver  the  same  when  so  landed  there, 
and  the  defendant  says  that  the  hay,  in 
respect  of  which  the  claim  of  the  plaintiff 
in  the  said  count  for  demurrage  and  for 
damages  for  the  detention  of  his  said  ship 
is  made,  was  the  hay  so  agreed  on  by  the 
said  charter-party  and  bill  of  lading  to  be 
loaded  at  Trouville  aforesaid,  and  to  be 
brought  as  aforesaid  for  the  purposes  afore- 
said into  a  port  or  place  of  Great  Britain, 
to  wit,  into  the  port  of  London,  and  the 
defendant  says  that,  before  and  at  the  time 
of  the  making  of  the  said  charter-party 
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and  bill  of  lading  in  the  said  count  men- 
tioned, and  during  all  the  time  the  said 
ship,  with  the  said  hay  on  board,  was 
detained  in  the  said  port  of  London,  aa 
in  the  said  count  is  alleged,  there  was,  in 
full  force  and  unrepealed,  a  certain  Act 
of  Parliament  entitled  the  Contagious 
Diseases  (Animals)  Act,  1869,  and  under 
and  hj  virtue  of  the  said  Act,  a  certain 
Ordei;  of  Council  made  by  the  Lords  of 
Her  Majesty's  most  Honourable  Privy 
ConnoU,  b^iring  date  the  9th  day  of 
March,  1871,  and  being  in  the  words  and 
figures  following,  that  is  to  say, 
"  Order  of  Council. 
"  (321). 

"At the  Council  Chamber,  Whitehall, 

the  9th  day  of  March,  1871. 

"By  the  Lords  of  Her  Majesty's  Most 

Honourable  Privy  Council. 

"  Present. 

"Lord  Privy  Seal,  Mr.  Secretary  Bruce, 

Mr.  Forster. 

"  The  Lords  and  others  of  HerMajesiy's 
Most  Honourable  Privy  Council,  by  virtue 
and  in  exercise  of  the  powers  in  them 
vested  nnder  the  Contagious  Diseases 
(Animals)  Act,  1869  (in  this  order  re> 
ferred  to  as  the  Act  of  1869)  and  of  every 
other  power  enabling  them  in  this  behalf 
do  order,  and  it  is  hereby  ordered  as 
iCoUowB — 

"  1.  This  order  shall  take  effect  free;! 
and  immediately  after  the  13th  of  March, 
1871,  and  words  in  this  order  to  have  the 
same  meaning  as  in  the  Act  of  1869. 

"  2.  Cattle,  brought  from  any  place  in 
the  territory  of  the  French  Bepublic,  or 
from  any  place  in  Belgium,  shall  not  be 
landed  at  any  port  or  place  in  Great 
Britain. 

"  3.  Cattle,  sheep  or  goods  being  or 
having  been  on  board  any  vessel  at  the 
same  time  with  any  cattle  brought  fivm 
any  such  place,  as  aforesaid,  shaU  not  be 
landed  at  any  port  or  place  in  Qreat 
Britain. 

"4.  The  following  articles  brought 
from  any  socih  place,  as  aforesaid,  shall 
not  be  landed  at  any  port  or  place  in 
Glreat  Britain. 

"Fresh  meat,  fresh  hides,  anmelted 
&t,  hoofs,  horns,  manure  or  hay. 

"  (Signed)         Arthur  Helps." 

And  the  defendant  says  that,  at  the 


time  of  making  the  said  charter-party,  and 
during  the  performance  thereof,  by  load- 
ing at  TrouviUe  aforesaid,  the  said  hay, 
and  bringing  the  same  in  the  plaintiff's 
ship  into  the  said  port  of  London,  for  the 
purpose  of  landing  the -same  within  the 
said  port  according  to  the  said  custom  and 
usage  of  the  said  port,  the  plaintiff  was  a 
British  subject  owing  allegiance  to  Her 
Majesty  Queen  Victoria,  and  was  bound  by 
the  provisions  of  the  said  Act  of  Parliament 
and  of  the  aforesaid  Order  of  Council. 

Eighth.  The  defendant  as  to  so  much  of 
the  first  count  of  the  declaration  as  con- 
cerns the  hay,  parcel  of  the  cargo  in  the 
said  count  mentioned,  repeats  the  seventh 
plea  leaving  out  all  averments  as  to  the 
usage  and  custom  of  the  port  of  London, 
and  instead  thereof  avers  that  the  plaintiff 
by  the  said  charter-party  and  bill  of  lading 
in  the  said  sixth  plea  mentioned,  under- 
took and  agreed  in  respect  of  a  certain 
place  in  Ghreat  Britain,  to  wit,  of  the  port 
of  London,  to  bring  the  hay  loaded,  as  in 
that  plea  is  averred,  into  the  said  port, 
and  to  deliver  the  some  there,  which,  in 
respect  of  the  port  of  London,  is  an  agree- 
ment to  land  the  said  cargo  in  the  said  port, 
and  to  deliver  it  when  so  landed  there. 

Issues  were  joined  on  the  pleas. 

At  the  trial  which  took  place  before 
Cookbum,  C.J.,  at  Gnildhall,  at  the 
sittings  after  Michaelmas  Term,  1871,  it 
appeared  that  the  charter-party  referred 
to  in  the  declaration  was  made  iii  France, 
and  stipulated  that  the  cargo  should  be 
brought  and  taken  from  the  ship  along- 
side. Jacques  told  the  master  that  the 
consignees  would  require  the  hay  to  be 
delivered  to  them  at  the  "  Tramway 
Wharf"  in  Deptford  Creek,  and  that  he 
should  proceed  there  on  his  arrival  in 
London.  The  master  promised  to  do  so. 
Both  parties  were  ignorant  at  the  time  of 
making  the  charter-party  that  the  Order 
in  Council  set  out  in  the  seventh  plea  had 
been  made,  and  when  the  ship  arrived 
the  captain  heaird,  for  the  first  time,  that 
it  had  been  so  made.  Having  heard  of  it 
he  did  not  proceed  to  the  Tramway 
Wharf,  and  the  ship  was  detained  in  the 
nver  for  eighteen  days,  until  the  defend- 
ant took  the  hay  from  alongside,  and 
exported  it  to  Belgium.  The  verdict  was 
entei«d    for    the    plaintiff,    leave    being 
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reserved  to  move  to  set  tliat  verdict  aside 
and  enter  a  verdict  for  the  defendant,  if 
the  facts  proved  established  the  defence 
of  Ulegalitj'  raised  by  the  pleas.  A  mle 
nm  having  been  obtained — 

Butt  and  Webster  (on  November  18  and 
21, 1872),  shewed  canse.  Neither  party 
-was  aware  at  the  time  the  charter-party 
was  entered  into  that  the  order  in  conncil 
had  been  made,  or  that  the  landing  the 
hay  in  this  country  was  illegal.  It  is  im- 
possible to  contend  that  the  contract  was 
necessarily  illegal.  If  a  contract  is 
capable  of  performance  withoat  commit- 
ting an  illegal  act,  it  is  a  valid  contract. 
In  the  present  case,  the  contract  of  ike 
plaintiff  has  been  performed.  The  order 
in  conncil  assumes  that  hay  might  be 
brought  firam  prance,  but  prohibits  the 
landing  thereof  in  England.  That  being 
BO,  there  is  nothing  in  the  contract  to 
shew  illegaliiy ;  in  mot  the  hay  has  been 
taken  by  tha  defendant  firom  on  board  the 
ship,  and  has  been  transhipped  to  Bel- 
gium. The  defendant  will  rely  upon  the 
promise  of  the  master  that  he  woold  pro- 
ceed to  a  particular  wharf  at  Deplford 
Creek,  so  that  the  hay  might  be  delivered 
there,  but  the  master  was  not-  aware  that 
it  would  be  illegal  to  do  so,  nor  has  such 
a  promise  anythii^  to  do  -with  the  con- 
tract. The  defendant  was  bound  to  find 
means  for  transhipping  the  hay,  and  in 
£Eu:t  he  did  obtain  the  license  to  do  so, 
though  probably  the  license  was  not  ne- 
cessary as  the  order  in  council  only  pro- 
hibited the  landing  of  the  hay.  The  fol- 
lowing passage  in  the  judgment  of  Lord 
Abinger,  C.B.,  in  Leuns  v.  Domson  (1), 
exactly  applies  to  the  present  case  :  "  I 
fully  assent  to  the  general  proposition 
which  has  been  urged  that  an  agreement 
to  do  an  unlawful  act  cannot  be  sup- 
ported in  law.  But  it  does  not  appear 
to  me  that  this  is  necessarily  the  effect 
of  the  agreement  in  the  present  case,  and 
when  the  act  which  is  the  subject  of  the 
contract,  may,  according  to  tne  circum- 
stances, be  lawful  or  unlawful,  it  -will 
not  be  presumed  that  the  contract  was 
to  do  the  unlawful  act ;  the  contrary  is 

(I)  i  Mec .  &  W.  664 ;  s.  c.  8  Low  J.  Bep.  (n.s.) 
Excb.  78. 


the  proper  inference."  Again,  the  de- 
cision of  the  Privy  Ooimdl  in  The  Tett- 
ionia  (2)  is  very  strongly  in  &vour  of 
the  plaintiff,  although  that  case  differs  in 
this  respect,  that,  in  the  present  case,  the 
order  in  council  wafi  made  before  the 
charter-party  was  entered  into.  But  it 
must  be  remembered  that  both  parties 
were  ignorant  that  the  order  had  been 
made.  It  was  held  in  Haines  v.  Busk  (3), 
that  it  was  no  answer  to  an  acfcion  by  a 
broker  for  commission  for  procuring 
freight,  that  the  charter-party  procured 
was  such,  that  if  the  chajterer  failed  to 
obtain  licenses  the  voyage  would  be  illegal. 
So  here,  if  in  order  to  make  the  perform- 
ance of  the  contract  legal,  it  -was  neces- 
sary to  procure  a  license,  it  was  the  duty 
of  the  defendant  to  obtain  it.  Even 
assuming  that  the  contract  could  not  be 
carried  out,  MUl  v.  Idle  (4)  shews  that 
the  plaintiff  has  a  right  of  action  against 
the  defendant. 

MUwcurd  and  MadaeMan  (on  Nov. 
21  and  22),  supported  the  role. — ^The 
verdict  ought  to  be  entered  for  the  de- 
fendant, on  the  ground  that  the  contract 
-was  illegal,  and  in  order  to  shew  that  it 
was  illegal,  it  may  be  looked  at  aliunde. 
What  was  it  P  It  was  that  the  ship 
should  proceed  direct  to  London,  and  land 
the  hay  there,  the  master  agreeing,  ac- 
cording to  a  direction  given  to  him  at 
Trouville,  to  proceed  to  a  named  wharf  at 
Deptford  Creek.  The  order  in  council, 
prohibiting  the  landing  of  hay,  had  been 
made  before  the  charter-party  was  entered 
into  so  that  the  contract  was  altogether 
ille^. 

[BLACEBirBN,  J. — But  there  was  no  in- 
tention to  break  the  law  of  England,  nor 
was  there  any  enforceable  contract  to  land 
the  hay  in  Deptford  Creek.  Cockbubn, 
C.J. — •which  of  the  two  innocent  parties 
is  to  suffer  ?  Surely  not  the  shipowner 
who  has  performed  his  part  of  the  con- 
tract.] 

The  contract  was  to  bring  the  hay  to 
London,  and  it  must  be  implied  that  it 
was  intended  for  use  in  England,  not  to 

(2)  41  Law  J.  Kep.  (ha)  Adm.  57 ;  «.  c.  Law 
Bep.  4  P.O.  Ap.  172. 

(3)  6  Taunt.  621. 

(4)  4  Campb.  827. 
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be  exported  firom  England  to  another 
oonntry.  In  the  notes  to  Collins  v. 
SUmtem  (5),  the  learned  author  writes : 
'■'The  principle  established  in  GoUiiu  v. 
BlarUem,  viz.,  that  illegalitj  may  be 
pleaded  as  a  defence  to  an  action  on  a 
deed,  has  been  so  often  recognised  and  is 
so  well  settled  as  law,  that  it  would  be 
useless  to  enter  upon  any  long  discussion 
respecting  it,  "  and  then  the  cases  are  col- 
lected. See  also  Ounard  v.  Hyde  (6). 
In  Collins  v.  Blantem  (5),  the  contract 
was  good  upon  the  face  of  it,  and  valid  if 
looked  at  by  itself,  but  when  the  illegality 
was  imported  into  it  aliunde,  it  was  held 
to  be  bad. 

[Blackbueh,  J. — There  there  was  a 
wicked  intention  to  frustrate  the  law,  but 
here  there  was  no  such  intention.] 

It  is  contended  there  was  an  intention 
to  break  the  law,  for  both  the  parties 
intended  that  the  hay  should  be  landed 
which  was,  in  £Eict,  contrary  to  the  law  ; 
"  ignorantia  legis  ezcusat  neminem." 
Taking  the  chi^r-party  along  with  the 
direction  to  the  master  to  take  the  ship  to 
the  wharf^  and  the  assent  of  the  master,  it 
IB  clear  that  there  was  an  intention  to.  land 
a  careO'  which,  according  to  the  order  in 
council,  must  be  regarded  at  that  time  as 
cargo  calculated  to  produce  rinderpest. 
The  master  was  bound  to  obey  the  di- 
rection given  to  him,  which  may  be  looked 
upon  as  being  part  of  the  charter-party 
—The  Felix  (7).  But  further,  on  the 
&ce  of  it  the  contract  wa49  illegal,  because 
contrary  to  the  order  in  council.  Under 
that  order  made  in  pursuance  of  "  The 
Contagions  Diseases  (Animals)  Act, 
1869  "  (32  <fc  33  Vict.  c.  70.  s.  78),  if  any 
person  landed  or  attempted  to  land  the 
bay  it  would  have  been  forfeited,  and 
thu9  contract  was  for  breaking  bulk  and 
putting  the  hay  over  the  ship's  side  in  the 
river.  That  would  include  the  putting 
it  into  lighters. 

[Blackburn,  J. — The  agreement  to  de- 
liver into  lighters  would  not  shew  that 
the  plaintiff  knew  what  would  be  done 
with  the  hay  afterwards.  I  do  not  see 
anything  illegal  in  transhipping  the  hay, 
so  long  as  it  was  not  landed.] 

(6)  1  Smith  L.C.  278,  4Ui  edition. 
m  29  Law  J.  Bep.  (h.s.)  aS.  6. 

(7)  37  Law  J.  Bep.  (xjs.)  Adm.  48. 


In  constming  the  Act  of  Parliament 
the  purpose  which  the  legislature  had  in 
view,  namely,  the  prevention  of  the  im- 
portation of  infected  matter,  must  not 
be  lost  sight  of.  —  MlioU  v.  Richard- 
ton  (8). 

They  also  referred  to  Forsier  v.  Toy- 
lor  (9),  Brereton  v.  Chapman  (10),  MuUer 
V.  Qemon  (11)  and  Steveng  v.  Oourley  (12). 
Our.  adv.  vult. 

The  judgment  of  the  Court  (13)  was 
now  (Jan.  24)  delivered  by 

Blacebdsn,  J. — This  was  an  action 
brought  by  the  owner  of  a  ship  against 
the  (marterers,  for  detaining  ijie  ship,  in  . 
which  the  plaintiff  has  obtained  a  verdict^ 
subject  to  leave  to  move  to  enter  the  ver- 
dict for  the  defendant,  if  the  fsMsts  proved 
establish  a  plea  of  illegality. 

On  the  trial  before  the  Lord  Chief 
Justice,  the  material  facts  appeared  to  be, 
that  the  charter-party  was  made  in  France 
between  the  agent  of  the  defendant  and 
the  master  of  the  ship. 

By  this  charter-party  it  was  stipulated 
that  the  ship  should-  proceed  to  Trouville, 
a  port  in  France,  and  there  load  a  cargo 
of  pressed  hay,  and  proceed  therewith 
direct  to  London,  and  ^  term  in  the 
charter-party  was  to  the  effect  that  all 
cargo  should  be  brought  and  taken  &om 
the  ship  alongside. 

The  defendant's  agent  eventually  told 
the  master  that  the  consignees  would 
require  the  hay  to  be  delivered  at  a  par- 
ticular wharf  in  Deptford  Creek,  aind  that 
he  should  proceed  there  on  his  arrival  in 
London,  and  this  the  master  promised 
to  do. 

On  arriving  in  the  Thames  the  master 
prepared  to  proceed  to  the  wharf,  but 
then  for  the  first  time  learned  that,  by  an 
order  in  council  made  under  the  authority 
of  the  Cattle  Diseases  Acts,  France  was 
declared  to  be  an  infected  country,  and  it 
was  made  illegal  to  land  in  Great  Britain 

(8)  39  Law  J.  Sep.  (k.s.)  C.P.  340;  8.  c.  Law 
Bep.  6  C.P.  744. 

(9)  6B.&Ad.  887. 

(10)  7  Bing.  559. 

(11)  3  Taunt.  394. 

(li)  7  Com.  B.  B«p.  NA  99 ;  s.  c.  29  Law  J. 
Bep.  {K.8.)C.P.  1. 
(18)  Cockbum,  C.  J. ;  Blackbara,  J. ;  ICeUor,  J. 
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any  hay  bronght  from  that  conntry.  He 
could  not  therefore  proceed  to  the  wharf 
and  there  deliver  the  carg^,  for  that 
would  have  been  landing  the  hay  and 
illegal.  After  some  delay,  the  defendant 
received  the  cargo  from  alongside  the  ship 
in  the  river  into  another  vessel  and  ex- 
ported it.  There  was  no  legfal  objection 
to  this  being  done,  but  during  the  interval 
eighteen  days  elapsed,  and  it  was  for  this 
detention  that  the  plaintiff  recovered.  It 
appeared  that  the  order  in  council  had 
been  made  and  published  before  the 
charter-party  was  entered  into,  but  that 
in  &ct  neither  the  master  of  the  ship  nor 
the  defendant's  agents  were  aware  that  it 
had  been  made. 

A  rule  was  obtained  which  was  argued 
in  Michaelmas  Term,  before  the  Lord 
Chief  Justice,  my  brotiier  Mellor  and  my- 
self, when  we  took  time  to  consider.  We 
are  of  opinion  that  the  rule  should  be 
discharged.  The  charter-party  provides, 
that  the  cargo  was  to  be  taken  from 
alongside,  and  that  being  so,  the  con- 
signee might  select  any  legal  and  reason- 
able place  within  the  port,  at  which  to 
take  it  from  alongside.  He  by  his  agent 
in  France  named  this  wharf  which  he 
supposed  erroneously  to  be  a  legal  place, 
and  the  master  under  the  same  mistake 
assented  to  this,  as  indeed  he  would  have 
had  no  right  to  refuse,  if  it  had  really 
been  a  legal  place.  But  when  it  turned 
out  that  the  defendant  had  named  a  place 
for  the  performance  of  the  contract, 
where  the  performance  was  impossible 
because  illegal,  that  did  not  put  an  end  to 
the  contract,  if  the  performance  in  any 
other  way  was  legal  and  practicable. 
'  In  the  present  case  the  performance  by 
receiving  the  cargo  alongside  in  the  river 
without  landing  it  at  all  was  both  legal 
and  practicable.  See  The  Teutonia  (2), 
a  case  which  would  have  been  precisely 
in  point  if  the  order  in  council  rendering 
the  landing  illegal  had  come  into  opera- 
tion after  the  contract  was  made,  instead 
of  before.  It  was  on  the  &ct  that  the 
order  in  council  existed  at  the  time  the 
contract  was  made,  that  the  argument  for 
the  defendant  was  mainly  grounded.  It 
was  said  that  the  intention  of  both  parties 
was,  that  the  hay  was  to  be  landed,  that 
therefore  they  intended  to  violate  the  law, 


and  that  it  may  be  shewn  by  extraneous 
evidence  that  a  contract  on  the  face  of  it, 
perfectiy  legal,  is  void  because  made  with 
intent  to  violate  the  law,  and  that  igno- 
rance of  the  law  makes  no  difference. 

But  we  think,  in  the  first  place,  that 
it  is  a  mistake  to  say  that  the  plaintiff 
intended  that  the  hay  should  be  landed. 
He,  no  doubt,  contemplated  and  expected 
that  the  hay  would  be  landed,  for,  except 
under  very  nnusual  circumstances,  hay 
is  not  brought  into  the  Thames  for  any 
other  object ;  but  all  that  the  shipowner 
bargained  for,  and  all  that  he  can  properly 
be  said  to  have  intended  was,  that  on  the 
arrival  of  the  ship  in  London,  his  freight 
should  be  paid,  and  the  hay  taken  out  of 
his  ship.  If  unexpectedly  there  had 
arisen  a  great  demand  for  hay  abroad,  like 
that  which  existed  when  an  army  was  in 
the  Crimea,  the  consignee  might  have 
transhipped  the  hay,  and  exported  it, 
without  the  shipowner  having  the  slight- 
est ground  for  complaining  that  his  in- 
tention was  frustrated.  We  agree  that 
a  contract  lawful  in  itself  is  illegal,  if  it 
be  entered  into  with  the  object  that  the 
law  should  be  violated ;  if,  as  it  is  ex- 
pressed in  Pearce  v.  Brookes  (13),  it  is  done 
for  the  very  object  of  satisfying  an  illegal 
ptirpose,  or,  as  it  is  expressed  in  M^Kinnell 
V.  Bobinson  (14),  "  for  the  express  purpose 
of  the  violation  of  the  law." 

But  in  the  present  case,  the  shipowner 
never  did  contemplate  or  believe  that  the 
defendant  would  violate  the  law.  fie  con- 
templated that  the  defendant  would  land 
the  goods,  which  he  thought  was  lawful ; 
but  if  he  had  thought  at  all  of  the  possi- 
bility of  the  landing  being  prohibited,  he 
would  probably  have  expected  that  the 
defendant  would  in  that  case '  not  violate 
the  law ;  and  he  would  have  been  right 
in  fact  in  that  expectation,  for  the  defen- 
dant did  not  attempt  to  land  the  goods. 

We  quite  agree  that  where  a  contract 
is  to  do  a  thing  which  cannot  be  per- 
formed without  a  violation  of  the  law,  it 
is  void,  whether  the  parties  know  the  law 
or  not.    But  we  think  that,  in  order  to 


(13)  35  Law  J.  Bep.  (n.s.)  Esch.  134 ;  s.  e.  4 
M.C.  3d8  ;  s.  c.  Law  Bep.  1  Ezch.  313. 

(14)  8  Mee.  &  W.  434 ;  8.  c  7  Law  J.  B«p.  (ir.8.) 
Kxch.  149. 
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avoid  a  oontotct  which  can  be  legally 
performed,  on  ihe  ground  that  there  was 
an  intention  to  perform  it  in  an  illegal 
manner,  it  is  necessary  to  shew  that  there 
was  the  wicked  intention  to  break  the 
law ;  and  if  this  be  so,  the  knowledge  of 
what  the  law  is  becomes  of  g^reat  import- 
ance. 

No  one  could  for  a  moment  contend 
that  if  everything  happening  in  France 
had  happened  within  the  jurisdiction  of 
our  country,  the  plainti£f  and  defendant's 
agent  ooold  have  been  snccessfnlly  iu' 
dieted  for  a  conspiracy  to  violate  the  law 
by  landing  their  goods,  for  there  would 
have  been  a  want  of  mens  rea.  And  it 
seems  to  us  that  the  mens  rea  is  as  neces- 
sary to  avoid  a  contract  which  can  be 
legally  performed,  because  when  it  was 
made  it  was  with  the  object  of  satisfying 
an  illegal  purpose,  as  it  is  to  render  the 
parties  criminally  responsible. 

Rule  discluarged. 

Attorneys — Ingledew  &  Ince,  for  plaintiff ; 
Ashontt,  Morris  &  Co.,  for  defendant. 


[IN   THE  EXCHEQUER  Cfl^MBEBJ 

18  73.      1  "^ '^  x-:^,,^       -S-C- 

Feb    1        I       ''^^"'^S  "•  '^^^  B0KEBT,^5^ 

Vefamaiion — Libel — Slander — Army — 
Soldier — Gmirt  of  Enquiry — Evidence. 

It  having  teen  reported  that  the  plain,' 
tlfff  an  offi4ser  in  the  army,  had  made 
charges  against  his  brother  officers,  the  Gom- 
mander-in-Chief  directed  that  a  Oourt 
of  Enquiry  should  be  assembled,  who 
shxmld  enquire  into  the  matter  and  report 
thereon  to  the  Commander-in-Ohief.  A 
Court  loas  held  at  which  the  defendant,  an 
officer  in  the  anny,  was  required  to  attend 
at  a  witness.  Being  examined  as  a  wO- 
ness,  he  gave  viva  voce  evidetiee,  and  then 
lumded  in  a  paper  containing,  in  substaiice, 
a  repetition  of  his  evidence,  tnth  some 
addiHons  upon  the  su^ect,  and  this  paper 
was  received  by  the  Court.  A  report  was 
made  by  the  Court  to  tite  Commander-in- 
Chief.     The  plaintiff  appKed  for  a  Court- 


Martial  upon  the  defendant  for  such  his 
conduct  towards  the  plfwntiff.  The  appli- 
cation was  not  acceded  to,  and  the  plaintiff 
brought  an  action  against  the  defendant,  in 
■  respect  of  the  toritten  paper  as  a  libel,  and 
in  respect  of  the  viva  voce  evidence  as 
slander. 

The  Judge  <U  the  triai  ruled  that  the 
action  would  not  lie  if  the  verbal  and 
written  statements  complained  of  rpere  made 
by  the  defendant,  being  a  military  officer, 
in  the  course-  of  a  military  enquiry  in 
relation  to  the  conduct  of  the  plaintiff,  he 
being  also  a  military  officer,  and  tuith 
reference  to  the  subject  of  the  enquiry, 
aMhofugh  the  defendant  had  acted  mala 
fide,  and  with  actual  malice,  and  without 
any  reasonable  ceiid  probable  cause,  and 
wUh  a  knowledge  that  the  statement  made 
and  handed  in  by  him  as  aforesaid  was 
false. 

A  BiU  of  Eax^tions  having  been 
tendered, — Held,  that  this  ruling  as  to  the 
law  was  correct.  > 

Held  also,  ■  that  the  evidence  of  the 
defendant  was  but  a  parcel  of  the  minutes 
of  the  proceedings  of  the  Court,  which  when 
reported  and  delivered  to  the  Commander- 
in-Chief  was  received  and  held  by  him  on 
behalf  of  the  Sovereign,  and  as  such  ioas 
inadmissible  in  evidence. 

This  was  a  Bill' of  Exceptions  to  the 
ruling  of  Blackburn,  J.,  at  the  trial  of 
this  cause. 

The  Bill  of  Exceptions  set  out  the 
declaration  as  follows — ^Fer  that  before 
and  at  the  time  of  the  committing  of 
the  grievances  hereinafter  in  the  several 
counts  of  this  declaration  alleged,  the 
plaintiff  was  an  officer  and  lieutenant- 
colonel  in  the  army,  and  held  Her  Ma- 
jesty's commission  in  Her  Majesty's 
r^ment  of  Coldstream  Guards,  and  was 
entitled  to  certain  emoluments  in  respect 
thereof;  and  the  defendant  falsely  and 
maliciously  wrote  and  published  of  and 
concerning  the  plaintiff,  and  of  and  con- 
cerning him  as  such  officer  and  captain  a8 
afot^said,  amongst  other  things,  the 
words  following,  that  is  to  say — "  On 
every  occasion  that  I  have  seen  him 
(meaning  the  plaintiff)  in  the  presence 
of  his  commanding  officers,  his  manner 
has    betrayed   a  total    want    of  defer* 
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ence,  not  to  tise  a  stronger  term,  and  aU 
reports  had  represented  him  as  habitually 
insabordinate ; "  and  also  the  words  follow- 
ing, that  is  to  say — "  I  (meaning  the  de- 
fendant) also  certainly  told  him  (meaning 
the  plaintiff)  that  unless  he  gained  more 
self-command  and  behaved  with  more  re- 
spect to  those  under  whose  orders  he 
served,  I  must  consider  him  unfit  for 
command  as  I  did  for  his  present  position 
(meaning  the  position  of  the  plaintiff  as 
such  officer  and  captain  as  aforesaid).  I 
am  still  of  that  opinion,  and  I  cannot 
think  that  I  overstepped  my  daty  in  ex- 
pressing it  clearly  to  him ;  "  and  also  the 
words  following,  that  is  to  say — "  He 
(meaning  Her  Majesty's  then  adjutant- 
general)  then  asked  whether  I  (meaning 
the  defendant)  wished  the  lieutenant- 
colonel  (meaning  the  plaintiff)  to  be 
tried  for  insubordination.  I  (meaning 
the  defendant)  answered,  I  had  only 
placed  him  under  arrest  becaase  I  could  not 
permit  an  officer  to  treat  me  with  marked 
disrespect  in  the  presence  of  a  great  many 
junior  officers,  but  that  as  I  scarcely  be- 
lieved him  to  be  responsible  for  his  actions 
(meaning  thereby  that  the  plaintiff  was 
not  in  his  right  mind),  I  should  prefer 
his  being  admonished  and  released ; " 
and  also  the  words  following,  that  is  to 
say — "  I  (meaning  the  defendant)  told  the 
former  Coort  that  which  I  again  repeat, 
viz.,  that  after  a  long  and  earnest  consi- 
deration of  all  that  has  passed,  I  reported 
to  his  Royal  Highness  my  conviction 
that  the  lieutenant-colonel  was  unfit  to 
command"  (meaning  that  the  plaintiff  was 
unfit  for  command,  and  unfit  for  his  posi- 
tion as  such  officer  and  captain  as  afore- 
said). And  the  plaintiff  also  sues  the  de- 
fendant for  that  the  defendant  falsely 
and  maliciously  spoke  and  published  of 
and  concerning  the  plaintiff  and  of  and 
concerning  him  as  such  officer  and  captain 
as  aforesaid  the  words  following,  that  is 
to  say — "  I  (meaning  the  defendant) 
have  seen  him  (meaning  the  plaintiff) 
in  the  presence  of  his  superior  officers, 
and  on  every  occasion  he  shewed  in  his 
manner  a  total  want  of  deference  to  their 
opinions,  not  to  use  a  stronger  term  " 
(meaning  that  the  plaintiff  was  in  the 
habit  of  treating  his  superior  officers  in 
an  insubordinate  manner  and  with  a  want 


of  proper  respect) ;  and  also  the  words 
following,  that  is  to  say — *'■  He  (meaning 
the  plaintiff)  is  not  in  my  (meaning  the 
defendant's)  opinion  'always  responsible 
for  his  actions,  and  he  is  unfit  to  com- 
mand others  because  he  cannot  command 
himself"  (meaning  that  the  pbontiff  was 
not  always  in  his  right  mind,  and  that  he 
was  unfit  for  his  position  as  such  officer 
and  captain  as  aforesaid)  ;  and  also  the 
words  following,  that  is  to  say — "I  (mean- 
ing the  defendant)  have  never  found  one 
of  the  superior  officers  of  Colonel  Daw- 
kins'  (meaning  the  plaintiff's)  regiment, 
who  did  not  state  to  me  that  during  his 
(meaning  the  plaintiff's)  whole  service, 
he  had  been  constantly  taking  offence 
where  none  was  meant,  and  that  he  was 
habitually  disrespectful  to  bis  command- 
ing-officers. His  (meaning  the  plaintiff's) 
manner  on  every  occasion  on  which  I  - 
(meaning  the  defendant)  saw  him  con- 
firmed that  opinion  "  (meaning  that  the 
plaintiff  was  insubordinate  and  unfit  for 
his  position  as  such  officer  and  captain  as 
aforesaid)  ;  and  also  the  words  following, 
that  is  to  say — "  My  (meaning  the  defen- 
dant's) enquiry  led  me  to  conclude  that 
Colonel  Dawkins  (meaning  the  plaintiff) 
was  of  so  captious  a  disposition  that  he 
was  at  times  not  responsible  for  his  ac- 
tions." 

Plea — The  defendant  says  that  he  is 
not  guilty. 

Replication — The  plaintiff  joins  issue 
upon  the  defendant's  plea. 

The  Bill  of  Exceptions  then  stated  that 
the  said  issue  came  on  to  be  tried  before 
BuLCtCBUKK,  J.,  and  thereupon  to  maintain 
and  prove  the  said  issue  above  joined,  it 
was  stated  to  the  jury  aforesaid  by  counsel 
on  the  part  of  the  plaintiff,  and  admitted 
by  counsel  on  the  part  of  the  defendant, 
as  follows : 

1.  That  at  the  time  of  the  writing  and 
publishing  of  the  words  set  forth  in  the 
first  and  second  counts  respectively,  that 
is  to  say,  on  the  fourteenth  day  of  Feb- 
ruary, in  the  year  of  our  Lord  one  thou- 
sand eight  hundred  and  sixty-five,  the 
plaintiff  was  an  officer  in  her  Majesty's 
army,  holding  the  commission  of  captain 
and  lieutenant-colonel  in  the  first  bat- 
talion of  the  Coldstream  regiment  of  foot 
guards,  and  the  defendant  was  an  officer 
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in  the  said  army  holding  the  commission 
of  lieatenant-general. 

2.  That  on  the  twentj.fiftbday  of  May, 
in  iihe  year  of  our  Lord  one  thoosand 
eight  hundred  and  sixty,  the  defendant 
had  been  and  was  an  officer  in  the  said 
army,  holding  her  Majesty's  commission 
as  lieatenant-general,  and  in  command  of 
a  brigade  of  the  said  army,  inclading  the 
said  r^ment  of  foot  guards,  and  the 
defendant  continued  to  be  the  com- 
manding officer  of  such  brigade  up  to  and 
until  the  secpnd  day  of  July  in  the  year 
of  our  Lord  one  thousand  eight  hundred 
and  sixty  inclusive. 

3.  That  plaintiff,  on  the  twenty-fifth 
day  of  May,  and  np  to  and  until  the  said 
second  day  of  July  inclusire,  held  her 
Majesty's  commission  of  captain  and  lieu- 
tenant-colonel  in  the  said  regiment  of 
foot  gnards,  and  was  during  all  that 
period  of  time  under  the  command  of  and 
subjecfc  to  the  orders  of  the  defendant  as 
and  being  his  commEuading  officer. 

4.  That  during  the  said  period  of  time 
certain  regulations  and  orders  made  by 
her  Majesty  relating  to  the  discipline  and 
government  of  the  army,  and  known  as 
"The  Queen's  Regulations  and  Orders 
for  the  army,"  were  and  stiU  are  in  force, 
among  others  a  Regulation  or  order  in 
words  and  figures  as  Allows,  that  is  to  say : 

"A  Court  of  Enquiry  may  be  assembled 
by  any  officer  in  command  to  assist  him 
in  arriving  at  a  correct  conclusion  on 
any  subject  on  which  it  may  be  expedient 
for  him  to  be  thoroughly  informed.  With 
this  object  in  view  such  Court  may  be 
directed  to  investigate  and  report  upon 
any  matters  that  may  be  brought  before 
it,  but  it  has  no  power  (except  when  con- 
vened to  record  the  illegal  absence  of 
soldiers,  as  provided  for  in  the  articles  of 
war)  to  adnunister  an  oath,  nor  to  compel 
tiie  attendance  of  witnesses  not  military." 
And  a  further  regulation  or  order  in 
words  and  figures  as  follows,  that  is  to  say : 

"  A  Court  of  Enquiry  is  not  to  be  con- 
sidered in  any  light  as  a  judicial  body. 
It  may  bo. employed  at  the  discretion  of 
the  convening  officer  to  collect  and 
record  information  only,  or  it  may  be  re- 
quired to  give  an  opinion  also  on  any 
proposed  question,  or  as  to  the  origin  or 
cause  of  certain  existing  facts  or  circnm- 

Nkw  Sxbiss,  42.-  Q.B. 


stances.  Specific  insfcructions  on  these 
points  are,  however,  always  to  be  given  to 
the  Court.  The  proceedings  are  to  be  re- 
corded  in  writing  as  far  as  practicable  in 
the  form  prescribed  for  Courts  Martial, 
signed  by  each  member,  and  forwarded 
to  the  convening  authority  by  the  presi- 
dent." 

5.  That  on  the  3rd  day  of  February, 
1865,  it  was  directed  by  Field-Marshal 
his  Royal  Highness  George,  Duke  of 
Cambridge,  Commanding  in  Chief,  that  a 
Court  of  Enquiry  should  be  held  for  the 
purpose  of  making  such  enquiries  and 
affording  such  information  as  hereinafter 
mentioned  and  referred  to. 

6.  That  a  letter  summoning  such  Court 
of  Enquiry  was  on  the  4th  day  of  Feb- 
ruary, in  the  year  of  our  Lord  one  thou- 
sand eight  hundred  and  sixty-five,  by 
command  of  his  Royal  Highness  the 
Field-Marshal  Commanding  in  Chief, 
written  and  sent  by  the  said  Sir  James 
Yorke  Scarlett,  as  and  then  being  the 
stdjutont-general  of  Her  Majesty's  army, 
to  Major-General  Lord  Frederick  Paulet, 
C.B.,  then  holding  Her  Majesty's'com- 
mission  of  major-general  in  Her  Majesty's 
said  army,  &nd  the  fit  and  proper  person 
to  be  charged  with  the  duty  hereinafter  set 
forth  in  the  said  letter,  which  said  letter 
was  in  the  words  and  figures  as  follows, 
that  is  to  say — 

"  Fobrnary  4tli,  1865. 

"  My  Lord, — I  have  the  honour  to  ex- 
press the  Field-Marshal  Commanding  in 
Chiefs  desire  that  your  Lordship  wiU  be 
pleased  to  cause 
"Colonel  De  Bathe,  C.B.,  Scotoh  FosiKer 

Gnards; 
"Colonel  H.S..H.  Prince  Edward  of  Saxe 

Weimar,  C.B.,  Grenadier  Guards  ; 
"  Colonel  Stephenson,  C.B.,  Scotch  Fusi- 
lier Guards ; 
"Colonel  Wynyard,  Grenadier  Guards; 
to  be  detailed  as  members  of  a  Court  of 
Enquiry,  to  be  assembled  under  the  presi- 
dency of  General  Sir  Alexander  Wood- 
ford,   G.C.B.,    to    whom     they    should 
severally  report  themselves  for  further  in- 
structions as  to  the  time  and  place  of 
meeting. 

"  I  have,  &c. 
"  (Signed)  J.  Yorke  Scarlett, 

"A^utant-General," 
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7.  That  on  the  ith  day  of  Febmaty  a 
letter  was,  bj  the  command  of  his 
Royal  Highness  the  Field-Marshal  Oom- 
manding-m-Chief,  addressed  and  sent 
by  the  said  Sir  James  Yorke  Scarlett,  as 
such  Adjntant-Greneral  as-  aforesaid,  to 
General  Sir  Alexander  Woodford,  Q.C.B., 
then  holding  Her  Majesty's  commission 
of  General  in  Her  Majesty's  said  army,  as 
President  of  the  said  Coart  of  Enquiry, 
which  letter  was  in  words  and  figured  as 
follows,  that  is  to  say — 

"Februaiy  4th,  I860. 

"  Sir, — I  have  the  honour  to  inform  yon 
that  his  Royal  Highness  the  Field-Mar- 
shal Commanding-in-Cbief  has  been 
pleased  to  appoint  yon  to  be  President  of 
a  Court  of  Enqniiy,  constituted  as  in  the 
margin  (1). 

"  The  subject  which  will  be  submitted 
for  your  investigation  anses  out  of  an 
assertion,  frequently  repeated  and  insisted 
on  by  Lieutenal-Cfolonel  Dawkins,  that 
certain  ofiBcers  under  whose  command  at 
various  times  he  has  been  placed  have 
made  false  statements  of  facts  to  his 
injnrv. 

"  Repudiating  the  interpretia.tion  which 
his  Royal  Highness  was  willing  to  place 
on  these  words,  viz.,  '  That  Lieutenant- 
Colonel  Dawkins  alluded  to  opinions  and 
conclusions  on  the  part  of  these  officers 
with  which  being  unfavourable  to  himself 
he  did  not  coincide,'  this  officer  has  insisted 
on  giving  the  more  offensive  interpretation 
to  his  words,  as  will  be  seen  by  the  corre- 
spondence submitted  to  the  Court. 

"  Under  these  circumstances,  it  has  be- 
come necessary  in  justice  to  the  officers, 
who  in  exercise  of  their  command  have 
from  time  to  time  found  fault  with  Lieu- 
tenant-Colonel Dawkins,  to  ascertain 
whether  Lieutenant-Colonel  Dawkins  can 
substantiate  his  charges  against  them. 

"  The  Court,  therefore,  under  your  di- 
rection, will  give,  after  due  investigation, 
their  opinion  as  to  the  validity  of  the 
charges  in  the  sense  in  which  Lieutenant- 
Colonel  Dawkins  presses  them  against 
his  superior  officers,  and  also  will  give 
their  opinion  upon  Lieutenant- Colonel 
Dawkins'  conduct  generally,  as  evinced 
bj  the    correspondence    submitted,   and 

(1)  'The  four  offlcftrii  named  in  the  last  letter. 


state  how  far  they  consider  the  service 
will  be  benefited,  or  the  contrary,  by 
placing  Lieutenant-Colonel  Dawkins  in 
command  of  a  battalion  of  Guards,  when 
the  occasion  presents  itself. 
"  I  have,  Ac., 
"  (Signed)  J.  Torke  Scarlett, 

"  Adjntant-Gteneral." 

8.  That  the  said  Court  of  Enquiry,  so 
appointed  as  aforesaid,  met  on  the  tenth 
day  of  February,  in  the  year  of  onr  Lord 
one  thousand  eight  hundred  and  sixty- 
five,  and  proceeded  to  investigate  and  to 
enquire  into  the  several  matters,  so  re- 
ferred and  submitted  to  them  as  aforesaid, 
on  that  day  and  by  due  adjournment  on 
fifteen  several  days  subsequently,  between 
the  said  tenth  day  of  February,  and  the 
twenty-ninth  day  of  March,  in  the  year 
of  onr  Lord,  one  thousand  eight  hundred 
and  sixty-five,  inclusive. 

9.  That  the  plaintiff,  as  such  officer  as 
aforesaid,  appeared  before  such  Court  at 
such  sittings,  and  nwde  statements  and 
produced  and  read  documents  in  reference 
to  the  said  charges  and  to  the  matters  bo 
referred  and  submitted,  as  aforesaid,  to 
the  said  Court  of  Enquiry. 

10.  That  the  defendant  then  being  and 
having  been  such  officer  afi  aforesaid,  was 
required  to  and  on  the  fourteenth  day  of 
February,  one  thousand  eight  hundred 
and  slxfy-five,  did  appear  before  the  said 
Court  of  Enquiry,  to  be  examined  before 
the  said  Court,  touching  the  matters  so 
referred  and  submitted  to  the  said  Court 
as  aforesaid,  and  was  examined  by  the 
said  plaintiff  and  by  the  said  Court  re- 
spectively, touching  the  said  matters  so 
Inferred  and  submitted  as  aforesaid. 

11.  That  on  the  said  fourteenth  day  of 
February  aforesaid,  the  defendant  amongst 
other  statements  made  by  him  in  the 
course  of  his  said  examination  before  the 
said  Court,  made  to  the  said  Court  the 
several  statements  set  forth  in  the  second 
count  of  the  declaration.  And  afterwards 
and  after  the  close  of  his  examination 
before  the  said  Court,  and  without  any 
request  by  the  said  Court,  or  by  the 
plaintiff,  or  by  any  other  person  to  him 
so  to  do,  handed  in  to'  the  said  Court  a 
written  paper  containing  the  words  set 
forth  in  the  said  first  count,  which  was 
reoeived  by  the  Court. 
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12.  That  the  plaintiff  applied  to  the 
proper  militaiy  aathority  in  that  behalf, 
for  a  Gonrt-Mtvtial  on  the  defendant  for 
saoh  his  conduct  towards  the  plaintiff, 
and  sach  military  aathority  having  power 
to  grant  or  refnae  the  said  Conrt-Martial, 
did  refuse  to  sammon  or  allow  the  eame 
to  be  held,  whereupon  the  plaintiff  bronght 
the  present  action. 

13.  That  the  afc^resaid  statements  and 
admissions  having  been  made  as  afore- 
said, npon  the  trial  of  this  caase,  there- 
upon the  coonsel  for  the  plaintiff  proposed 
and  offered  farther  to  give  in  evidence 
and  prove,  that  the  defendant  in  making 
and  handing  in  the  said  statements  set 
forth  in  the  said  first  and  second  coants 
respectively,  was  acting  mala  fide  and 
with  actual  malice,  and  that  the  said 
statements  were  respectively  made  with- 
out any  reasonable  or  probable  caose  for 
the  same,  and  with  a  knowledge  on  the 
part  of  the  defendant  that  they  were 
respectively  &Jse. 

14.  Whereupon  the  counsel  for  the 
defendant  interposed,  and  insisted  that 
even  if  the  said  evidence  proposed  and 
offered  to  be  given  by  the  plaintiff  were 
given,  and  it  was  proved  that  the 
defendant,  in  making  the  said  state- 
ments, bad  acted  mala  fide  and  with 
actual  maUce,  and  that  the  said  state- 
ments were  respectively  made  without  any 
reasonable  or  probable  cause,  and  with  a 
knowledge  on  the  part  of  the  defendant 
that  they  were  respeotiTely  false,  still  the 
action  would  not  he. 

15.  And  the  said  Judge  declared  his 
opinion  that  the  said  evidence  so  offered 
to  be  given  by  the  plaintiff  as  aforesaid, 
was  immaterial  and  irrelevant,  and  that, 
as  a  matter  of  law,  the  action  would  not  lie, 
if  the  verbal  and  written  statements  were 
made  by  the  defendant,  being  a  military 
man,  in  the  coarse  of  amilitaiy  enquiry  in 
relation  to  the  conduct  of  the  plaintiff, 
being  a  military  man,  and  with  reference 
to  the  subject  of  that  enquiry,  even  though 
the  plaintiff  should  prove  that  the  defend- 
ant had  acted  mala  fide  and  with  actual 
malice,  and  without  any  reasonable  or 
probable  cause,  and  with  a  knowledge 
that  the  statements  so  made  and  handed 
in  by  him  as  aforesaid  were  false,  and 
then  directed  the  said  jury  that,  under 


the  circumstances  so  stated  and  admitted 
as  above  set  forth,  as  a  matter  of  law  the 
action  would  not  lie,  even  though  the 
plaintiff  should  prove  that  the  defendant 
had  acted  mala  fide  and  with  actual  ma- 
lice, and  without  any  reasonable  or  pro- 
bable cause,  and  with  a  knowledge  that 
the  statements  so  made  and  handed  in 
by  him  as  aforesaid  were  fklse.  And 
the  jurors,  by  and  under  the  direc- 
tion of  the  said  Jhdge,  then  gave  their 
verdict  for  the  defendant  upon  the  said 
issue. 

16.  And  the  counsel  for  the  plaintiff, 
upon  the  direction  of  the  said  Judge,  con- 
ceiving that  by  law  the  said  action  would, 
under  the  said  circumstances,  lie  if  the 
plaintiff  proved  that  the  defendant  had, 
in  making  and  handing  in  the  said  state- 
ments in  the  said  first  and  second  counts 
set  forth,  acted  mala  fide  and  with  %ctual 
malice,  and  without  any  reasonable  or 
probaUe  cause,  and  with  a  knowledge  that 
the  said  statements  were  false,  made  their 
exceptions  to  the  said  directions  of  the 
said  Judge. 

17.  And  inasmuch  as  the  matters  afore- 
said do  not  appear  by  the  record  of  the 
verdict  aforesaid,  the  said  counsel  for  the 
plaintiff  did  then  and  there,  and  before 
the  giving  of  the  said  verdict,  propose  his 
aforesaid  exceptions  to  the  said  directions 
of  the  said  Judge,  and  requested  him  to 
put  his  seal  to  this  bill  of  exceptions,  con- 
taining the  several  matters  so  stated  on 
the  part  of  the  plaintiff,  and  admitted  on 
the  part  of  the  defendant  as  aforesaid, 
and  the  several  matters  so  offered  to  be 
given  in  evidence  on  the  ptui  of  the  plain- 
tiff as  aforesaid,  and  the  said  directions 
of  the  said  Judge  thereon,  according  to 
the  statute  on  that  behalf,  and  thereupon 
the  said  Judge  did  put  his  seal  hereto, 
according  to  the  ^d  statute. 

Matthews  {Holl  with  him)  argued  the 
case  for  the  plaintiff  (on  Feb.  13,  14, 
1872),  and  Sir  John  Karslake  {Archibald 
with  him)  for  the  defendant. 

[The  arguments  need  not  be  reported 
as  the  questions  are  so  fully  set  forth  in 
the  Bill  of  Exceptions  and  the  judgment 
of  the  Court.] 

The  following  cases  and  authorities 
were  refen-ed  to  in  the  coarse  of  the 
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aa^^oments  —  Warden  v.  Bailey  (2)  ; 
Oraiit  V.  Shard  (3) ;  Reynolds  v.  Ken- 
nedy (4)  ;  Moore  v.  Battard  (5)  ;  Wall  v. 
M'Namara  (6)  ;  Frj/  v.  OgU  (7)  ;  Swi/»- 
ton  V.  Molloy  (8)  ;  Dixon  v.  iord  Wtiton 
(9)  ;  Hodgson  v.  ScorieW  (10)  ;  J'foyi  v. 
i'a,Zer  (11)  ;  KeigJily  v.  JBeZZ  (12)  ;  Sutton 
V.  Johnstone  (13)  ;  Gront  v.  Oouhl  (14)  ; 
Dawl-ins  v.  Xord  Paulett  (15)  ;  fl(wn«  v. 
Bentinck  (16) ;  i2«i;i«  v.  Smith  (17) ; 
Henderson  v.  Biootnhead (18)  ;  Simmonds 
on  Courts  Martial,  cap.  9  ;  f  rat/  v.  Black- 
hum  (19);  iSco«  T.  SUuusjieU  (20); 
Dawkins  v.  iiore!  Bokeby  (21) ;  fche 
Articles  of  War,  146, 147, 148 ;  28  <fc  29 
Vict.  c.  11,  ss.  G-13. 

[At  the  conclusion  of  the  argaments, 
Kelly,  C.B.,  stated  that  the  Court  -was  of 
opinion  that  the  ruling  of  the  learned 
Judge  was  correct,  but  i/hat  time  would 
be  taken  in  order  that  a  judgment  might 
be  prepared.] 

(2)  4  Taunt.  67 ;  in  error,  4  M.  &  S.  400. 

(3)  B.  K.  Hilar)-  Term  24  O.  3,  cited  in 
Warden  v.  Bailty,  4  Taunt,  at  p.  85. 

(4)  1  Wils.  232. 

(6)  2  Macarihur  on  Courts  Martial,  4th  etl. 
199. 

(6)  Cited  in  Johnstone  r.  Sutton,  1  Torm  Eep. 
d36. 

(7)  1  Macarihur  on  Courts  Marliul,  4th  e<l. 
269. 

(8)  Cited  in  Johnstone  v.  Sutton,  1  Term  Bcp. 

637. 

(9)  1  Foet.  &  F.  419. 

(10)  1  B.  &  Aid,  232. 

(11)  12  Eep.  23. 

(12)  4  Post.  &  F.  763. 

(13)  I  Term  Eep.  493 ;  in  error  510. 

(14)  2  H.  Bl.  69. 

(15)  9  B.  &  S.  708 ;  s.  c.  39  Law  J.  Eep.  (ii.b.) 
aB.  53. 

(16)  2B.  &B.  130. 

(17)  18  Com.  B.  Eep.  126 ;  s.  c.  25  Law  J. 
Eep.  (N.S.)  C.P.  195. 

(18)  4  Hurl.  &  N.  069 ;  s.  c.  28  Law  J.  Eep. 
N.3.)  Exeh.  360. 

(19)  3  B.  &  S.  576. 

(20)  37  Law  J.  Eep.  (k.8.)  Exch.  155 ;  s.  c.  Law 
Bep.  3  £xch.  220. 

(21)  4  Fo«t.  &  F.  806. 


The  following  judgment  of  the  Court 
(22)  was  now  delivered  by 

Kellt,  C.B. — In  the  case  of  Bawkinx 
T.  Lord  Bokeby,  I  am  about  to  deliver  the 
judgment  of  this  Court  on  the  bill  of  ex- 
ceptions in  that  case,  and  I  have  only  to 
observe,  that  although  the  whole  of  the 
Judges  agree  and  are  quite  unanimous  in 
affirming  the  judgment  of  the  .Court 
below,  some  of  the  reasons  and  some  of 
the  observations  made  in  this  judgment 
are  not  entirely  participated  in  by  one  or 
two  of  the  Judges.  With  that  qualification 
this  is  the  unanimous  judgment  of  the 
Court  of  Exchequer  Chamber. 

The  plaintiff,  a  colonel  in  the  army, 
having  been  reported  to  have  exhi- 
bited on  several  oooasions  a  want  of 
deference  to  some  of  his  superior  officers 
and  to  have  been  guilty  of  other  nn- 
officer-like  conduct,  and  also  to  hare 
made  certain  charges  against  several  of 
his  brother  officers,  his  Boyal  Highness 
the  Commander-in-Chief  was  pleeused  to 
direct  that  a  Court  of  Enquiry  should  be 
assembled  and  that  these  matters  should 
be  enquired  into  and  reported  to  his 
Boyal  Highness.  A  Court  of  Enquiry 
was  held,  and  the  defendant.  Lord  Bokeby, 
also  an  officer  of  rank  in  the  army,  was 
required  to  attend,  and  did  accordingly 
attend  as  a  witness  before  that  Court. 
Being  examined  as  a  witness,  he  gave 
certain  viva  voce  evidence,  and  when  the 
examination  was  closed  handed  in  to  the 
Court  a  written  paper,  containing  in  sab> 
stance  a  repetition  of  the  evidence  which 
he  had  given  by  word  of  mouth,  with 
some  additions  upon  the  subject,  and  this 
paper  was  received  by  the  Court,  and  it 
must  be  presumed  formed  part  of  the 
minutes  of  the  proceedings. 

A  i-eport  was  duly  made  to  the  Com- 
mander-in-Chief,  and  certain  consequences 
followed,  but  which  do  not  appear  in  evi- 
dence on  this  record. 

It  is,  however,  stated  that  the  plaintiff 
applied  to  the  proper  military  authority  for 
a  Court-Martial  on  the  defendant  and  that 
such  military  authority  having  power  to 


(22)  Kelly,  CJJ. ;  Martin,  B. ;  BnunweQ,  B. ; 
Byles,  J. ;  Keating,  J. ;  Pigott,  B. ;  Brett,  J. ; 
Cleasby,  B. ;  and  Grove,  J. 
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gmnt  or  to  refiiae  the  said  Conrt-Martial, 
did  refuse  to  sammons  or  allow  the  same 
to  be  held.  TherenpoD,  the  plaintiff 
brought  the  present  action.  In  the  first 
coont  he  charges  that  the  written  paper 
above  referred  to  is  a  libel,  and  in  the 
second  count  that  the  viva  vooe  evidence  is 
slander. 

The  above  facts  appear  to  have  been 
admitted  at  the  trial,  and  the  counsel  for 
the  plaintiff  further  offered  to  prove  that 
the  defendant  iu  delivering  in  the  written 
statement  and  giving  the  viva  voce  evi- 
dence acted  mala  fide  and  with  actual 
maUce,  and  ^hat  these  statements  were 
made  without  any  reasonable  or  probable 
cause,  and  with  the  knowledge  on  the 
part  of  the  defendant  that  they  were 
blae.  The  defendant's  counsel  upon  this 
insisted,  that  the  action  was  not  main- 
tainable, and  the  learned  judge  who  tried 
the  cause  declared  his  opinion  that  the 
evidence  so  offered  on  the  part  of  the 
plaintiff  was  immaterial  and  irrelevant, 
and  that,  as  a  matter  of  law,  the  action 
would  not  lie,  if  the  verbal  and  written 
Btat'ements  complained  of  were  made  bj 
the  defendant,  being  a  militaiy  officer,  in 
the  course  of  a  military  inquiry,  in  rela- 
tion to  the  conduct  of  the  plaintiff,  he 
being  also  a  military  officer,  and  with 
reference  to  the  subject  of  the  inquiry, 
and  this,  even  though  the  plaintiff  should 
prove  that  the  defendant  bad  acted  mala 
fide  and  with  actual  malice  and  without 
any  reasonable  and  probable  cause  and 
with  a  knowledge  that  the  statements 
made  and  handed  in  by  him  as  aforesaid, 
were  false.  Thereupon,  the  counsel  for 
the  plaintiff  excepted  to  the  said  ruling  of 
the  leuned  Judge,  and  this  Court  is  now 
called  upon  to  decide  whether  such  ex- 
ception shall  be  allowed. 

We  are  all  of  opinion  that  the  ruling 
of  the  learned  Judge  at  the  trial  was 
right,  and  that  the  exception  must  be 
disallowed.  The  authorities  are  clear, 
uniform  and  conclusive,  that  no  action  of 
libel  or  slander  lies,  whether  against 
judges,  or  witnesses,  or  parties,  for  words 
written  or  spoken  in  the  ordinaiy  course 
of  any  proceeding  before  any  Court  or 
tribunal  recognized  by  law. 

The  principle  which  pervades  and  go- 
Tema  the  numberless  decisions  to  that 


effect  is  establi^ed  by  the  case  of  Floyd 
V.  BetrJcer  (11),  and  many  earlier  reports 
from  the  27th  Edward  3rd,  placitum  15, 
9th  Henry  4th,  placitum  9,  and  the  9th 
Edward  4th,  placitum  10,  down  to  the 
time  of  Coke,  and  which  are  found  to  be 
collected  in  Oates  v.  iMneing  (23),  and  in 
Bevisv.  8m,ith  (17).  These  two  decisions, 
Gates  V.  Laneing  and  Bevis  v.  Smith 
are  themselves  direct  authorities  that 
no  action  lies  against  parties  or  witnesses 
for  anything  said  or  done,  although  falsely 
and  maliciously,  and  .without  auy  reason- 
able or  probable  cause,  in  the  ordinary 
course  of  any  proceedings  in  a  Court  of 
justice.  Then  Lord  Mansfield,  in  The 
King  V.  Sky nner  (24:),  observes,  "Neither 
party,  witness,  counsel  nor  judge  can  be 
put  to  answer  civilly  or  criminally  for 
words  spoken  in  office."  Again,  Astley 
V.  Youngo  (25)  is  an  authority  directly 
in  point,  that  no  action  Ues  upon  a  false 
affidavit  sworn  in  a  proceeding  before 
justices  of  the  peace,  or  upon  a  calum- 
nious statement  made  in  answer  to  such 
affidavit.  Lord  Mansfield  there  observing, 
"  Shew  that  a  matter  given  in  evidence  in 
a  Court  of  justice  may  be  prosecuted  in  a 
civil  action  as  a  libel.  The  Court,  indeed, 
before  which  such  evidence  is  given  may 
censure  it ;"  and  further  on,  "and  as  to 
the  reason  of  the  thing,  there  can  be  no 
scandal  if  the  allegation  is  material,  and 
if  it  is  not,  the  Court  before  whom  the 
indignily  is  committed  by  immaterial 
scandal,  may  order  satisfaction  and  ex- 
punge it  out  of  the  record,  if  it  lie  upon 
the  record."  It  has  been  argued,  how- 
ever, that  if  the  matter  deposed  to  be 
false  to  the  knowledge  of  the  deponent, 
an  action  may  be  maintained,  and  the 
aiguments  are  founded  upon  a  note  of 
Holroyd,  J.,  in  Hodgson  v.  Scarlett  (10). 
But  the  whole  question  is  set  at  rest  by  a 
decision  of  the  Exchequer  Chamber  in 
Henderson  v.  Bromhead  (18).  There,  as 
here,  the  plaintiff  offered  to  prove  that 
the  matter  sworn  to  was  not  only  malici- 
ous and  irrelevant,  but  false  to  the  know- 
ledge of  the  witness,  but  Erie,  C.J.,  and 
the  whole  Court  were  unanimous  that  no 

(23)  9  Johnaon's  American  Rep.  424. 

(24)  LoBt.  66. 
(26)  2  Burr.  807. 
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action  was  maintainable.  Crompton,  J., 
expressly  held  "(hat  no  action  lies  for 
Tfords  spoken  or  written  in  the  conrse  of 
any  judicial  proceeding,"  and  that  "  the 
rule  is  inflexible  that  no  action  will  lie 
for  words  spoken  or  written  in  the  course 
of  giving  evidence."  And  Crowder,  J., 
referring  to  Bevit  v.  Smith  (17),  held  that 
it  was  a  matter  of  public  policy  that  no 
such  action  should  be  maintained." 
Finally,  in  Dawkitu  v.  Lord  Bokeby  (21), 
an  action  between  the  present  parties 
tried  before  the  late  Mr.  Justice  Willes, 
that  most  learned  and  lamented  Judge, 
in  alluding  to  the  very  evidence  given 
by  the  d^endant  before  the  Court  of 
Enquiry,  which  is  the  subject  of  this 
action,  observed,  "  What  he  stated  before 
the  Court  he  stated  in  the  capacity  of  a 
witness,  and  assuming,  apart  from  the  rea- 
sons which  I  have  already  given,  that  no  ■ 
action  would  lie  against  hin^for  what  he 
did,  there  is  the  further  overwhelming 
reason  that  witnesses  are  protected  from 
actions  for  what  they  may  have  stated  in 
evidence  in  a  Court  of  justice ;  otherwise 
everybody  in  the  witness  box  would  speak 
in  fear  of  litigation,  and  no  man  who  is 
called  on  to  give  evidence  wonld  be  safe 
from  some  trouble — some  action  being 
brought  against  him."  Upon  all  these 
authorities  it  may  be  now  taken  to  be 
settled  law  that  no  action  lies  against  a 
witness  upon  evidence  given  before  any 
Court  or  tribunal  constituted  according 
to  law. 

But  it  is  insisted,  on  the  parit  of  the 
plaintiff,  that  a  Court  of  Enquiry  is  not  a 
Court  of  law  or  a  Court  of  justice ;  and 
that  witnesses  before  such  a  Court  are  not 
within  the  protection  of  the  law.  On  the 
other  hand,  it  is  contended,  on  the  part 
of  the  defendant,  that  the  evidence  g^ven 
by  an  officer  in  the  army  before  a  Court  of 
^quiry,  is  a  privileged  communication, 
and  caimot,  by  law,  be  made  the  subject 
of  an  action  for  defamation.  It  is  further 
objected  that  any  such  evidence  is  but  a 
parcel  of  the  minutes  of  the  proceedings 
of  the  Court,  which  when  reported  and 
delivered  to  the  Commander-in-Chief,  are 
received  and  held  by  him  on  behalf  of  tlie 
Sovereign,  and,  as  such,  ought  not,  except 
by  Her  ijlajesty's  commands  or  permis- 
sion, to  be  proiduoed,  and  are^  therefore, 


wholly  inadmissible  in  evidence,  and  we 
are  all  of  that  opinion,  and  hold  that  on 
that  ground  also  the  exception  must  be 
disallowed. 

It  may  be  convenient  to  consider  this 
point  at  once,  for  if  it  appear  that  the 
whole  matter  upon  which  the  action  is 
founded  were  the  written  statement 
handed  into  the  Court  or  the  oral  testi- 
mony of  the  defendant,  together  with  all 
secondary  evidence,  and  tibe  one  or  the 
other  is  inadmissible  by  law,  and  ought  ' 
not  to  have  been  received  or  permitted 
to  be  read  at  the  trial,  it  is  difficult  to 
see  how  the  action  can  be  maintained. 
A  Court  of  Enquiry,  though  not  a  Court 
of  record,  nor  a  Court  of  law,  nor  coming 
within  the  ordinary  definition  of  a  Court 
of  justice,  is,  nevertheless,  a  Court  duly 
and  legally  constituted  and  recognised  in 
the  Articles  of  War,  and  in  Acts  of 
Parliament. 

The  12th  section  of  the  Artides  of 
War  provides  "  That  if  any  officer  shall 
have  been  himself  wrong^  by  his  oom> 
manding  officer,  and  shall,  upon  due 
application  made  to  him,  not  receive  the 
redress  to  which  he  may  consider  him- 
self to  be  entitled,  he  may  eomplain  to 
the  General  Commanding  in  Chief  of  our 
forces,  in  order  to  obtain  justice,  who  is 
hereby  required  to  exEunine  into  such 
complaint,  and  either  by  himself  or  by 
our  Secretary  of  State  for  War,  to  make 
his  report  to  us  thereupon,  in  order  to 
receive  our  further  directions." 

Now,  the  mode  in  which  the  Com- 
mander-in-Chief examines  into  any  such 
complaint  is  by  instituting  a  Court  of 
Enquiry.  A  Court,  therefore,  so  called 
into  existence,  has  all  the  qualities  and 
incidents  of  a  Court  of  justice.  It  is  con- 
vened in  pursuance  of  this  permission, 
and  BO  under  the  express  authority  of 
Parliament  and  of  the  Queen's  regula- 
tions which,  as  set  forth  upon  this  record, 
provide  as  follows — "  A  Court  of  Enquiry 
may  be  assembled  by  any  officer  in  com- 
mand, to  assist  him  in  arriving  at  a 
correct  conclusion  on  any  subject  on 
which  it  may  be  expedient  for  him  to  be 
thoroughly  informoid.  With  this  object 
in  view,  such  Court  may  be  directed  to 
investigate  and  report  on  any  matter  that 
may  be  brought  before  it,  but  it  has  no 
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power  to  administer  an  oath,  nor  to 
compel  the  attendance  of  witnesses  not 
military."  From  this  it  follows  that  a 
military  wibiess  is  compellable  to  attend 
and  to  give  evidence.  The  regalations 
proceed — "  A  Court  of  Enquiry  is  not  to 
be  considered  in  any  light  as  a  judicial 
body.  It  may  be  employed  at  the  discre- 
tion of  the  commanding  ofiBoer  to  collect 
and  to  record  information  only,  or  it  may 
be  required  to  give  an  opinion  also  on 
any  proposed  question.  The  prbceedings 
aze  to  be  recorded  in  writing,  as  far  as 
practicable  in  the  form  prescribed  for 
Courts-Martial,  signed  by  each  member, 
and  forwarded  to  the  convening  au- 
thority "  (in  this  case  the  Commander-in- 
Chief  )  "  by  the  president."  Under  these 
r^nlstions  officers  in  the  army,  if  re- 
quired by  competent  military  authority 
to  act,  are  compellable  to  attend  and  give 
evidence,  not  indeed  by  any  known  legal 
process,  or  under  any  penalty  imposed  by 
law,  but  in  obedience  to  the  duty  they 
owe  to  the  Sovereign,  and  under  peril  of 
dismissal  at  the  pleasure  of  the  Sovereign 
in  case  of  disobedience.  The  evidence  so 
given  is,  in  truth,  a  communication  made 
at  the  command  of  the  Sovereign  through 
the  Commander-in-Chief,  by  a  military 
officer,  to  an  assembly  consisting  of  other 
militaiy  officers,  upon  a  military  sabject, 
to  be  reported  to  the  Commander-in- 
Chief,  and  by  him  to  the  Sovereign,  and 
all  this  in  strict  conformity  to  the  Queen's 
regulations.  There  is,  therefore,  no  sound 
reason  or  principle,  upon  which  such  a 
witness,  called  upon  to  give  evidence  in 
such  a  Court,  should  not  be  entitled  to 
tlie  same  protection  and  immunity  as  any 
other  wibiess  in  any  of  the  Courte  of 
law  or  equity  at  Westminster  Hall.  He 
is  equally  compellable  to  appear  and  give 
eridencc,  ~and  punishable  in  case  of 
refusal.  And  it  would  be  unreasonable 
and  unjust  to  hold  him  liable  to  a  heavy 
punishment  if  he  refase  to  answer  the 
questions  put  to  him,  and  liable  to  an 
action  at  law  for  damages  if  he  answers 
them  and  his  answers  happen  to  reflect 
upon  the  character  of  another.  It  may  be 
said  that  if  the  evidence  given  in  a  Court 
of  law  be  false  the  witness  is  indictable  for 
perjury,  and  that  if  he  go  out  of  his  way 
to  slander  another  by  uttering  irrelevant 


and  de£a.mator7  matter,  he  may  be  fined 
and  imprisoned  for  a  contempt  of  Court. 
But  besides  that,  no  punishment  inflicted 
on  a  false  witness  affords  compensation 
or  redress  to  the  party  injured.  A  witness 
before  a  Court  of  Enquiry,  if  he  de&mes 
the  character  of  another  by  false  and 
malicious  statements,  whether  relevant  or 
not  to  the  matter  inquired  into,  is  equally 
subject  to  punishment  with  a  witness  in 
a  Court  of  law,  and  may  be  put  upon  his 
trial  before  a  Court-Martial,  and  if  found 
guilty  may  be  dismissed  the  service  or 
otherwise  dealt  with  as  justice  may  re- 
quire. And  in  this  very  case  the  plaintiff 
sought  redress  by  demanding  a  Court- 
Martial  upon  the  defendant,  though  we 
must  presume  that  his  complaint  was 
shewn  to  be  groundless,  inasmuch  as  the 
Court-Martial  was  refused,  and  it  was 
upon  this  refusal,  as  it  should  seem,  that 
he  brings  this  action  in  a  Court  of  law. 

But  another  ground  on  ^  which  this 
action  must  &.il, — and  which  embraces  a 
great  variety  of  cases  in  which  statemente 
made,  whether  orally  or  in  writing,  are  pri- 
vileged or  protected, — is  that  by  reason  of 
the  occasion  on  which  the  statements  were 
made,  the  making  of  them  is  not  such  a 
publication  as  will  support  an  action  for 
libel  or  slander.  On  this  ground  it  is  that, 
however  false  or  injurious  to  the  character 
or  interests  of  another  it  may  be,  a 
complaint  by  judges  upon  the  Bench, 
whether  in  superior  Courts  of  law  or 
equity,  or  in  County  Courts,  or  Sessions 
of  the  peace,  by  counsel  at  the  Bar  in 
pleading  causes,  or  by  witnesses  in  giving 
evidence,  or  by  members  of  the  Legisla- 
ture in  either  House  of  Parliament,  or 
by  ministers  of  the  Crown  in  advising  the 
Sovereign,  is  absolutely  privileged,  and 
cannot  be  inquired  into  in  an  action  at 
law  for  defamation. 

The  case  of  Home  v.  Benilnch  (16), 
when  carefully  considered,  although  de- 
cided upon  a  bill  of  exceptions  to  the 
rejection  of  evidence,  is  really  an  autho- 
rity that  the  present  action  cannot  be 
maintained,  and  being  a  decision  of  the 
Exchequer  Chamber,  may  be  teken  to 
have  settled  the  law  upon  this  important 
subject.  In  that  case,  as  in  this,  a  Court 
of  Enquiry  had  been  held  touching  the 
conduct  of  the  plaintiff,  convened  by  the 
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<W;i«miiii//n  c'ttSkTinnff  \.\^,  n\^jt*.  as  a  libel. 
'Il»*  ft/A'sx,  cyfU-'Aij-sf  <A  thfc  erider./-:*  and 
Ml*  ri^/tt,  ■mufti  ytiAui^A  at  ir^e  trial  ly 
»  rMll)Uir)r  tiihi;rt:%^  <A  tfa«  0.nDraander- 
in-i'h'u^,  mA  it  wan  r^hj<!«t«:d  tliat  tbcse 
tn'tuuUm  tmf^it  wA  to  lie  admitter],  and 
iumUl  wA.  1«  TtrtA  in  erid«noe  on  behalf 
(>f  Dm  (flaintifr.     AU^At,  C.J.,  bc-ld  the 
er'ui'ftuit;    inMlmiimiil)]';,  and    it  waa    re- 
yurUA  HfjutrAiuftSy.    Tti«  plaintiff  then 
(7fr<)rMJ,  a«  msMniAary  evidence,  a  copy  of 
tho  mmuUm,  trttt  thm  waa  alxo  held  inad- 
jmnm\}\e  and  rt^i^cbed  bjr  the  I/ord  Chief 
Jnatioe.    Upon  a  bill  of  exception  to  the 
rojwition  of  thia  evidence,  the  caae  came 
iNiforo  tho  Kxche({uer  Chamber  and  was 
Viirv  deliberately  ar^^cd,    and    all    the 
autlKM^lU-a  Iwaring  on  the  pointa  in  qaes- 
iion  wore  hronf^lit  before  the  Court  by 
tho  Ittte  Mr.  Jnitliua  Krana.    The  Court, 
liowtivor,  (Uiwlluwod  tho  exception,  and 
thiit    juilKinoiit  cloarly  ^howa   that    the 
otiliro  iiruocudiiig  bofuro  a  Court  of  En- 
quiry  m  privilogcd,   and  cannot  be  pro- 
uutH>d  or  wwX  in  ovidonco  upon  any  trial 
at  law.     Tho  (\)urt  of  Enquiry  vraa  held 
U>  Ih>  an  otlioial  proceeding  directed  by 
ilu>  C«miiuaudor'ia-Chief  for  tho  purpose 
of  obtaiuing  information  'which  no  was 
bottud  to  obtain  as  to  the  conduct  of  an 
oflit.'or  holding  a  commission  in  the  army, 
aitd  in  fVtrtlioranco  of  tho  cxerciHO  of  his 
publiu  duty,  whatever  it  might  be,  upon 
tho  roNult  of  Huoh  enquiry.    Tho  duty  of 
tho   then    defendant,  as    tho    presiding 
ofttoer,  wkH  Iielil  to  bo  imperative  upon 
liiui,  and  tho  report  wliioh  ho  had  made 
ait  not  uf  dutv  inipoHod  upon  him  as  a 
military  man  ny  his  superior  officer,  the 
ComiuRudor-in-Chief,  and  whose  order  ho 
xn»»  U>uud  to  obey.    It  is  impossible  to 
<k«y  that  it  wns  otiually  a  duty  imposed 
ii^>n  tktf  defendant  in  tho  prosont  case  to 
WMVtsd  a»  a  witno^ii,  and  to  give  evidence 
■CTve:  iJio  Court  of  Knquiry,  as  called  upon 
«.*<  ^.t  by  thr>  prosudont  himself  acting 
uiiifir  ib*-  ceviors  of  the  Commander-in- 
Ctiofvi  joi  vhk^  orders  the  president 
sni  xiw  a<»Ra.^*r.t  ikviv  alike  bound  by 
Usir  m.iT  to  ibe    Scwrvign    to  obey. 


A!.i  it  «w  cl«md  br  PaDai,  C.J.,  in 
dfci;  Tenser  the  ^zdzsaax  of  the  Conit  in 
fl'/wke  T.'jE:*%.--..-air/'lv;.  that— "It  was 
iKp^arfcje  ivii  to  see  that  the  plaintiff  in 
that  cace,  vLe&  Le  became  an  officer  in 
the  army.  iz.  ^xA  of  &ct  Tofaintarily  sub- 
jected hitr.Hz'd  Vj  tLat  Coart  of  Enquiry, 
to    wLich   be  mn>t    have    known    that 
officers  in  ether  in&taaoea  had  been  made 
amenable.''     Aha  remarking    that    the 
evidence  had  been  retamed  and  deposited 
with  the  Commander-in-Chief^  the  Chief 
Justice  proceeds — "  The  question,  then,  ia 
whether,  I  will  not  say,  Sir  Henry  Torrens 
would  have  been  compellable  to  produce 
the  resnlt  of  this  enquiry,  bat  whether  if 
he,  under  a  mistake,  had  been  disposed  to 
do  it,  it  would  not  hdave  been  the  bounden 
duty  of  the  learned  Judge  before  whom 
the  cause  waa   tried,  considering   that 
this  document  was  a  secret,  not  a  privilege 
of  the  party  holding  it,  but  of  which  he 
was  a  trustee  on  behalf  of  the  pnblic,  to 
have  interposed  and  prevented  the  admis- 
sion of  such  evidence."    And,  further — 
"  This  is  an  enquiry  diected  to  bQ  made 
by  the  Commander-in-Chief,  with  a  view 
to  ascertain  what  the  conduct  of  the  party 
suspected  might  have  been ;  in  the  course 
of  which,  a  number  of  persons  may   bo 
called  before  the  Court,  and  may  give  in- 
formation as  witnesses,  which  tbey  would 
not  choose  to  have  disclosed ;  but  if  the 
minutes  of  the  Court  of  Enquiry  are  to  be 
produced  in  this  way,  or  an  action  brought 
by  the  party,  they  reveal  the  name  of 
every  witness  and  the  evidence  given  by 
each.   It  seems,  therefore,  that  t£e  recep- 
tion of  the  minutes  would  tend  directly  to 
disclose  that  which  is  not  permitted  to  be 
disclosed  ;    and,  therefore,  independently 
of  the  character  of  the  Court,  I  should 
say,  on   the  broad  rule  of  public  poHby 
and    convenience,    that    these    matters, 
secret    in   their  natures,  and  involving 
delicate  inquiry,  and  the  names  of  persons, 
stand  protected  ; "  and  finally,  "  It  seems, 
therefore,  to  us,  upon  the  broad  principle 
of  state  policy  and  public  convenience 
and  upon  the  principle  of  all  the  cases 
cited,    that   the    Chief    Justice  of   the 
Court  of  King's  Bench  was  perfectly 
right  in  not  suffering  these  minutes  to 
be  brought  forward  at  the  triaL"     Surely 
this  ease,  tiie  decision  of  a  Court  of  Error, 
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is  a  concIaBiTe  autiioritj  that  a  Court  of 
Enquiry  is  a  tribiiiial  antliorised,  recog- 
nised  and  sanctioned  by  law,  and  that 
the  proceedings  and  the  minutes  of  the 
proceedings  of  such  a  Court  are  ptiri- 
l^ed  against  publication,  and  are  inad- 
missible in  evidence  upon  the  trial  of  an 
action  Kke  this.  We  cannot  doubt, 
therefore,  that  if  the  attention  of  the 
Judge  who  tried  this  case  had  been  called 
to  this  decision,  although  the  parties  had 
admitted  the  evidence  in  question,  as 
given  before  the  Court  of  Enquiry,  he 
would  have  felt  it,  to  use  the  language  of 
the  Chief  Justice  Dallas,  "  his  bonnden 
duty  to  have  interposed  and  prevented 
the'admission  of  such  evidence."  I^  then, 
in  the  present  case  the  evidence  of  the 
proceedings  before  the  Court  of  Enquiry 
was  inadmissible  by  law,  and  ought  not 
to  have  "been  permitted  to  have  been  pro- 
duced in  Court,  how  is  it  possible  that 
this  action  can  be  maintained  P 

But  there  is  another  and  a  higher 
ground,  upon  which  we  are  of  opinion 
that  the  defendant  is  entitled  to  the 
judgment  of  the  Court.  The  whole 
question  involved  in  this  cause  is  a 
military  question  to  ^  determined  as  we 
think  oy  a  military  tribunal,  and  not 
cognizable  in  a  Court  of  law.  The  attend- 
ance of  the  defendant  as  a  witness,  the 
duty  to  give  evidence  when  called  upon, 
the  validity  of  the  order  to  hold  a  Court 
of  Enquiry,  the  effect  of  the  evidence  upon 
the  inilitMy  character,  and  upon  the 
miUtaiy  rights  and  liabilities  of  the  plain- 
tiff, and  indeed  the  defendant  likewise, 
are  purely  questions  of  a  military  nature. 
The  evidence  itself  was  given  by  the 
defendant,  a  military  officer,  in  his  mili- 
tary capacity,  upon  a  military  subject,  at 
the  command  of  his  niUitaiy  superior,  and 
concerned  the  military  conduct  of  another 
military  officer.  It  may  well  be  that  the 
truth  or  falsehood  of  the  evidence  given 
ia  also  a  military  question,  although  ap- 
parently in  terms  a  question  of  fact;  and 
that  which  the  plaintiff  might  allege,  and 
a  Court  of  law  or  a  jury  might  hold  to  be 
&l8e,  a  military  tribunal  might  hold,  and 
rightly  hold,  to  be  true.  As  if  the  defend- 
ant had  deposed  that  he  had  given  an 
order  to  the  plaintiff  which  it  was  his 
duty  to  have  obeyed,  but  which  he  had 
Kkw  Sbbibs,  42.— Q.B. 


disobeyed.  The  order  might  have  been 
to  seize  a  battery,  and  the  plaintiff  might 
have  alleged  that  he  had  done  all  that 
could  be  done,  and  that  it  was  impracti- 
cable, and  that  the  defendadt  knew  that 
it  was  so,  and  a  jury  might  find  all  this 
to  be  true.  But  an  assembly  of  military 
officers  might  hold,  and  justiy  and  truly, 
that  the  order  might  have  been  and 
could  have  been  obeyed.  With  refer- 
ence therefore  to  such  questions,  which 
are  purely  of  a  military  character,  the 
authority  of  Lord  Mansfield  and  the 
other  Judges  in  Sutton  v.  Johnstone  (13), 
and  the  cases  Be  Ma/nsergh  (26),  Qremi 
V.  Gould  (14),  Barwis  v.  Keppel  (27), 
Keighly  v.  BeU  (12),  Dawkins  v.  Lord 
Boiceby  (21),  and  Vaivkms  v.  Lo^-d  Frederick 
Paulet  (15),  are  all  authorities  to  shew 
that  a  case  involving  questions  of  military 
duty  alone  are  cognizable  on^  by  a 
military  tribunal,  and  not  by  a  Court  of 
law. 

On  the  other  hand  the  case  for  the 
plaintiff  when  attentively  considered  is 
really  destitute  of  all  authority  to  support 
the  action.  No  one  decision  is  to  be 
found  that  an  action  for  libel  or  slander  is 
maintainable  upon  evidence  given  before 
any  tribunal  constituted,  sanctioned,  and 
recognized  by  or  according  to  law.  There 
is  indeed  in  the  eloquent  and  powerful 
reasoning  of  Lord  Chief  Justice  Cockbam 
in  Daickins  v.  Lord  Frederick  Paulet  (15), 
much  which  is  opposed  to  the  view  we 
take  of  the  incompetency^  of  a  Court  of 
law  to  deal  with  purely  military  questions 
arising  before  a  military  tribunal.  But 
the  opinion  thus  delivered,  though  bear- 
ing upon  the  question  before  us,  does 
not  govern  it;  and  it  is  satisfactory  to 
us  to  feel  that  the  general  question  of 
privilege  as  applied  to  communications 
between  military  authorities,  upon  a 
military  subject,  and  whether  before  a 
military  tribunal  or  otherwise,  though 
governed,  and  as  we  think  for  the  present, 
decided  by  the  decisions  referred  to  in  the 
Exchequer  Chamber,  is  yet  open  to  final 
consideration  before  a  Court  of  the  last 
resort. 

(26)  1  B.  &  S.  400  ;  b.  c.  30  Law  J.  Bep.  {n.a, 
a.B.  296. 

(27)  2  Wil.  314. 
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It  remains  to  ns  only  to  consider  the  two^ 
cases  Trhich  the  plaintiff  has  relied  on  as 
aathorities  in  his  favour.  The  first  is 
Warden  v.  Bailey  (2),  which  however 
merely  shews  that  l^e  adjutant  of  a 
regiment  of  militia  has  no  authority  to 
order  a  private  to  attend  a  school  and 
pay  8(2.  a  month  for  instruction,  and  that 
trespass  lies  for  causing  him  to  be  im- 
prisoned in  a  common  gad  for  disobe- 
dience to  sach  an  order.  This  was  not 
an  act  done  which,  though  in  excess,  was 
in  the  exercise  of  militery  authority  or 
in  the  discharge  of  military  duty,  but 
was  simply  a  wrongful  and  Ulegal  act, 
without  any  colour  of  law,  as  if  an 
officer  had  ordered  a  soldier  to  be  im- 
prisoned in  a  debtor's  prison  for  non- 
payment of  an  aoknowledged  debt.  Diaioit 
V.  Earl  Wilton  (9),  also  relied  upon  by  the 
counsel  for  the  plaintiff,  is  distinguishable 
in  this,  that  the  libel  there  chawed  was  a 
communication  made  by  the  defendant  to 
a  higher  military  authority  not  in  any 
proceeding  before  a  military  tribunal,  or 
in  obedience  to  the  order  of  a  superior 
officer,  but  though,  as  is  alleged,  in  the 
discharge  of  his  duty,  was  contended  by 
the  plaintiff  to  have  been  made,  and  was 
in  fact  made  voluntarily  and  of  hia  own 
accord.  But  were  the  facts  of  the  two 
cases  identical?  We  think  with  the 
majority  of  the  Judges  in  Dawkine  v. 
Lord  Frederick  Paulet  (15)  that  the 
motives  as  well  as  the  duty  of  a  military 
officer,  acting  in  a  military  capacity,  are 
questions  for  a  military  tribunal  alone, 
and  not  for  a  Court  of  law  to  determine. 

It  may  also  be  observed  that  the  case 
of  Dixon  V.  Earl  WiUoii  (9)  was  a  mere 
Nisi  Prios  decision,  and  not  ^viewed 
upon  any  motion  for  a  new  trial,  and  that 
the  ruling  of  Lord  Campbell,  that  the  com- 
munication charged  as  a  Ubel,  so  held  by 
the  Secretary  for  War  on  behalf  of  the 
Crown,  should  be  produced  from  his 
office  and  read  in  evidence,  was  directly 
at  variance  with  the  judgment  of  the 
Exchequer  Chamber  in  Home  v.  Bentinck 
(16),  as  a  decision  that  the  communication 
itself  was  foi;  the  consideration  of  the 
jury,  uppn  the  question  of  malice,  and  was 
inconsistent  with  the  great  mass  of  aa- 
thorities above  referred  to. 

On  these  grounds  we  are  of  opinion  that 


the  exception  in  this  case  should  be  over- 
ruled, and  that  the  defendant  is  entitled 
to  the  judgment  of  the  Court. 

Judgment  for  the  defendant. 


.Attorneys — Ghiseotte,  'Wadhiun  &  Daw,  for  plain- 
tiff; f^re,  Cbolmeley  &  Co.,  for  defendant. 


1873.   1 
Jan.  27.  / 


THE  QUEEN  V.  SMITH  AND  0THEB8, 
JUSTICES   OF  LANCASHIBB. 


Licensing  Act,  1872  (35  ^  36  Vid.  c.  94), 
s.  7b.  schedule  2 — Repeal  of  Sections  giving 
Appeal  to  Quarter  Sessions  —  Wine  and 
Beerhouse  Act,  1869  (32  ^  88  Viet.  e.  27), 
s.  8— Alehouse  Ad,  9  Oeo.  4.  c.  61.  s.  27. 

By  "  The  Wine  and  Beerhouse  Ad, 
1869"  (32  If  33  Vid.  a.  27),  ».  8,  aU  the 
provisions  of  the  Act,  9  Ceo.  4.  c.  61,  as  to 
appeal  from  any  act  of  the  justices  at  tJie 
general  annual  licensing  meeting,  shall,  so 
far  as  may  be,  have  effect  with  regard  to 
grants  of  certificates  under  this  Act,  S/'c.  .  .  . 
By  thi  Licenaing,Act,  1872  (35  ^  36  Viet. 
e.  94),  «.  75,  and  schedule  2,  the  provisions 
of  the  Ad,  9  Qeo.  4.  c.  61,  as  to  appeal 
{ss.  27, 28, 29),  a/re  repealed,  "  excqat  in  so 
far  as  these  sections  relate  to  the  renewal  of 
licenses  or  the  transfer  of  licetises :  " — Held, 
that  in  the  absence  of  any  express  repeal  of 
s.  9  of  the  Witie  and  Beerhouse  Ad,  1869, 
the  a/ppeal  giveih  by  that  section  waa  not 
taken  away  by  the  repeal  of  the  appeal  seC' 
iiona  in  the  original  Ad,  9  Qeo.  4.  c.  61. 


[For  the  report  of  the  above  case  see 
42  Law  J.  Rep.  (n.b.)  M.C.  p.  46.] 
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1872.    ■' 
Nov.  28. 

1878. 
Jan.  23.  . 

TroyibiiMm — Admiralty  Court — Gatian 
of  Damage— Collision — Foreign  SMp — 
Sovereign  Potentate. 

The  ehip  G.  ran  doum  the  shij)  B.  in  the 
Bwer  Thames.  The  O.was  arretted  under 
a  warrant  of  the  Gowt  of  Ad/mtrdUy  issued 
in  a  cause  of  damage  instiiuted  in  the  said 
Court  on  hehalf  of  the  owners  of  the  B.  A 
rule  nisi  was  granted  for  aprohihUion  on 
the  ground  that  the  C.  was  the  ppiperty  of 
the  Khedive  of  Egypt.  In  shewing  ea/use 
against  the  ride,  affidavits  were  used  alleg- 
ing thai  the  C.  was,  at  the  time  of  the  col- 
lision, in  reality  used  for  carrying  cargo 
and  passengers. 

This  Court  declined  to  issue  the  prohibi- 
tion ;  the  question  whether  or  not  the  C.  was 
the  property  of  a  sovereign  potentate,  soaxhy 
the  law  of  nations  to  be  exempt  from  liability 
ieing  one  which  inight  properly  be  decided 
in  the  Court  of  AdmiraUy. 

This  .was  a  role  caUing  npoii  the  Judge 
of  the  High  Court  of  Admiialtj  and  the 
owners  and  others  interested  in  i^e  steam- 
ship Batavier  to  shew  cause  why  a  writ  of 
prohibition  should  not  issue  to  the  said 
Judge  of  the  High  Coart  of  Admiralty  to 
prohibit  the  said  Court  from  further  pro- 
ceeding with  a  cause  of  damage  instituted 
in  the  said  Court  by  or  on  behalf  of  the 
owners  of  the  said  steam-ship  Batavier 
against  the  Egyptian  Qovemment  steam- 
ship Gharkieh. 

The  rule  was  obtained  on  an  afiSdavit 
of  Frederico  Maria  Fredrigo  Pacha,  which, 
so  far  as  is  material,  was  as  follows — 

1.  I  hold  a  commission  as  Bear  Admiral 
in  the  Imperial  Ottoman  Nayy.  I  was 
nominated  for  the  said  commiasion  by  his 
Highness  Ismail  Pacha,  the  Khedive  of 
Eg^t,  and  I  am  in  the  naval  service 
ofhiB  Highness  the  Khedive.  I  am  at 
present  in  this  country  for  the  purpose  of 
superintending,  on  behalf  of  the  govern- 
ment of  the  Khedive,  the  repairs  of  the 
steam-ship  Gharkieh,  and  several  other 
steam-ships  which  are  the  property  of 
his  Highness  the  said  Khedive  in  his 
oapaciiy  of  Sovereign  of  the  state  of 
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Egypt,  and  are    public  vessels  of  the 
government  and  state  of  Eg3rpt. 

2.  On  or  about  the  19th  day  of  October 
the  said  steam-ship  Gharkieh,  while  re- ' 
turning  from  a  trial  trip  of  her  machinery, 
came  into  collision  in  the  River  Thames 
with  the  Dutch  steam-ship  Batavier. 

3.  On  or  about  the  2l8t  day  of  October 
a  warrant  of  airest,  issued  by  the  High 
Court  of  Admiralty  of  England,  was. 
served  by  the  marshal  of  the  said  Court 
upon  the  steam-ship  Gharkieh,  which  was 
then  lying  in  the  Millwall  Docks,  in  the 
port  of  London. 

(The  warrant  was  set  out  at  length, 
but  need  not  be  set  out  here.) 

4.  The  said  marshal  of  the  said  High 
Court  of  Admiralty  has  from  the  said  21st 
of  October  until  the  present  time  con- 
tinued in  possession  of  the  said  steam- 
ship Charlaeh,  under  the  said  warrant  of 
the  said  Court. 

5.  The  said  steam-ship  Gharkieh  is  the 
property  of  his  Highness  the  KhediVe  of 
Egypt,  as  sovereign  of  that  state,  and  is 
a  snip  of  the  Egyptian  branch  of  the 
Imperial  Ottoman  Navy,  and  is  a  public 
ship  of  the  state  of  Egypt,  and  an  Egyptian 
vessel.  The  Gharkieh  is  entitled  to  and, 
as  a  fact,  does  carry  and  use  the  Otto- 
man naval  pendant  and  the  Ottoman 
naval  ensign,  as  distinguished  from  the 
flags  which  are  used  by  Egyptian  mer- 
chant vessels.  All  the  ships  of  the 
Egyptian  navy  cany  the  Ottoman  naval 
colour. 

6.  The  said  steam-ship  Gharkieh  is 
manned  by  a  crew  of  about  ninety  men. 
With  the  exceptions  hereinaftermentioned, 
all  her  officers  are  Egyptians,  and  hold 
commissions  from  his  saM  Highness  the 
Khedive,  and  are  in  the  naval  service  of 
the  Egyptian  Government.  The  acting 
commander  of  the  Gharkieh,  the  sailing 
master  and  the  engineers  are  Europeans, 
and  are  not  commissioned,  but  are  respec- 
tively under  contracts  to  serve  the  said 
government  of  Egypt. 

7.  The  officers  and  crew  of  the  said 
steam-ship  Gharkieh  are  appointed  by  and 
under  the  control  of  the  Egyptian  Minister 
of  the  Marine,  who,  at  the  present  time, 
is  Admiral  Latif  Pasha,  and  the  said 
steam-ship  is  ordinarily  under  the  orders 
and  control  of  the  said  Minister  of  the 
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Marine.  For  aome  time,  bowerer,  prior 
to  the  GharkUh  leaving  Egypt  for  Eng- 
land, ahe  waa  under  the  control  and  at 
the  orders  of  lamail  Sadik  Paaha,  the 
Egyptian  Miniater  of  the  Interior,  and 
waa  by  him  employed  as  a  government 
packet  carrying  the  mails  and  passengers 
and  cargo  between  Alexandria  and  Con- 
stantinople. 

8.  All  freights  and  passage  money 
whatever  earned  by  the  said  steam-ship 
Charkich  are  ultimately  received  and  ac- 
counted for  to  the  said  Minister  of  the 
Interior,  and  form  part  of  tiie  pnbUc 
revenue  of  Egypt.  Certain  cargo  was 
brought  by  the  said  steam-ship  Charkieh 
ieoa  Alexandria  to  England  for  the  pur- 
pose of  lessening  the  expense  occasioned 
to  the  Egyptian  Government  by  sending 
the  said  st^m-ship  to  this  countiy. 

9.  The  Charkieh  has  since  her  arrival 
in  this  country  been  recognised  by  the 
Lords  Commissioners  of  the  Admiralty  of 
Her  Majesty  as  an  Egyptian  Cbvemment 
vessel,  and  has  since  been  repaired  under 
the  supervision  of  a  surveyor  appointed 
by  the  said  Lords  Commissioners  to  whom 
I  applied  for  such  appoinhuent  on  behalf 
of  nis  said  Highness  the  Khedive. 

In  shewing  cause  against  the  rule,  affi- 
davits  were  produced  alleging  that  The 
Charkieh  had  brought  cargo  ftam  Alex- 
andria to  London  on  a  previous  voyage  ; 
that  she  had  paid  the  ordinary  dues  the 
same  as  any  merchant  vessel.  If  she  had 
been  a  public  ship  belonging  to  a  foreign 
state,  and  in  the  public  employment  of 
such  state,  she  would  not  have  been  liable 
to  pay  any  dues  whatsoever.  It  was  also 
alleged  that  she  had  paid  lights,  pilotage 
and  tonnage  dues.  On  her  outward 
voyage  bonded  and  other  goods  were 
cleared  for  shipment  on  board,  in  respect 
of  her  voyage  outwards.  If  she  had 
belonged  to  any  foreign  government  or 
been  m  the  national  service  of  any  foreign 
state  she  would  not  have  been  liable  for  the 
aforesaid  dues,  nor  would  any  have  been 
demanded  of  her.  No  objection  was  made  to 
{Mijrment  of  the  said  dues  by  the  master 
or  any  one  on  his  behalf.  On  her  arrival 
in  the  Milwall  Docks  on  the  23rd  of  Oc- 
tober, 1872,  she  was  boarded  by  a  custom' 
house  officer,  who,  in  consequence  of  her 
having  oartco  on  board,  had  received  orders 


to  board  her  to  protect  the  interest  of  the 
revenue.  No  objection  was  made  to  the 
officer  so  boarding  her,  and  he  acted  in 
all  respects  as  he  would  have  acted  in 
regard  to  any  merchant  ship.  When  she 
arrived  off  Gravesend,  she  had  been 
boarded  by  a  custom  house  officer  who 
remained  on  board  till  she  arrived  as 
aforesaid  at  the  MiUwall  Docks.  No  ob- 
jection had  been  raised  to  bis  boarding 
her,  and  he  acted  in  every  respect  as  u 
she  was  an  ordinary  merchant  vessel.  If 
there  had  been  anything  to  lead  to  the 
belief  that  she  was  a  government  vessel 
she  would  not  have  been  so  boarded. 

It  was  also  alleged  that  she  was  not 
built  or  equipped  for  a  ship  of  war.  She 
had  no  guns  except  two  12-pounder  signal 
guns,  nor  was  she  strong  enough  to  carry 
heavy  gnns,  nor  was  she  pierced  for  guns. 
At  the  time  of  her  being  seized  she  had 
cargo  in  her,  including  150  puncheons  of 
rum  and  other  cargo.  8he  had  been 
constantly  seen  carrying  cargo,  passen- 
gers and  mails.  Her  officers  wore  no 
uniform. 

It  was  also  alleged  that  on  the  29th  of 
October,  1872,  she  was  advertised  in  Lon- 
don to  BaH  for  Malta  and  Alexandria  with 
cargo  and  passengers.  The  advertisement 
was  as  follows — 

"(A.) 

"Regular  line  of  Screw  Steamers  to 

Malta  and  Alexandria.    Will  be  promptiy 

dispatched,  to  follow  the  '  Mahalla,'  the 

remarkably  fine  first-class  screw  steamer 

"  Charkieh,  A,  1, 

"for 

"  Malta  and  Alexandria. 

"  Has  excellent  accommodation  for 

"  Passengers. 

« 1,167  Tons  register.  1,200  Horse  power. 

"  John  Anderlich,  Commander. 

"  Loading  in  Millwall  Dock. 

"  All  goods  received  by  special  agree- 
ment, and  must  be  sent  alongside  at  least 
two  clear  days  before  the  date  of  clearing, 
and  must  be  distinctly  marked  with  the 
name  of  the  port  for  which  they  are 
destined,  or  the  ship  will  not  be  respon- 
sible for  the  delivery  of  the  same.  Barges 
will  be  unloaded  as  quickly  as  possible  to 
suit  the  convenience  of  stowage,  but  if 
delay  occurs  from  any  cause  whatever  the 
owners  will  not  be  responsible  for  deten- 
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tion  of  oraft.  Engagements  of  goods  are 
snbjecii  to  there  being  room  in  uie  vessel 
when  they  come  alongside. 

"  For  freight  or  passage  apply  to 

"  W.  E.  Bett  &  Co.,  9  Billiter  Street, 
"  or  to  G.  L.  Jackson  &  Sons, 

« 18,  BilUter  Street." 

Other  facts  were  sworn  to  in  the  affida- 
dsvits  for  the  pnrpose  of  shewing  that 
The  Charkieh  was  at  the  time  of  the  colli- 
sion used  as  a  merchant  vessel.  Having 
been  arrested  under  the  warrant  of  the 
Gout  of  Admiralty,  as  above  mentioned, 
this  rale  was  obtained. 

Mihoard  (Clarkson  with  him)  (on  Nov. 
23, 1872),  shewed  cause  against  the  rale. 
— In  Wheaion  oti  hUemational  Law,  vol.  i. 
p.  192,  the  following  principles  are  laid 
down  which  are  applicable  to  the  question 
raised  in  this  case.     After  stating  that 
there  is  a  "  class  of  oases,  in  which  every 
sovereign  is  understood  to  waive  the  ex- 
ercise of  a  part  of  that  complete  exclusive 
territorial  jurisdiction,   which  has   been 
stated  to  be  the  attribute  of  every  nation," 
theauthor  continues — "First,  Oneof  these 
was  the  exemption  of  the  person  of  the 
sovereign  from  arrest  or  detention  within  a 
foreign  territory.  .  .  .  Second.  A  second  _ 
case  standing  on  the  same  principles  with 
the  first,  was  the  immunity  which  all  civi- 
lised nations  allow  to  foreign  ministers.  .  .  . 
Third.  A  third  case,  in  which  a  sovereign 
is  understood  to  cede  a  portion  of  his 
territorial   jurisdiction,    was    where    he 
allows  the  troops  of  a  foreign  prince  to 
pass   through   his   dominions."     And  at 
p.  196,  "  But  the  rule  which  is  applicable 
to  armies  did   not  appear  to  be  equally 
applicable  to  ships  of  war  entering  the 
ports  of  a  friendly  power.  ...  A  differ- 
ent rule,  therefore,  with  respect  to  this 
species  of  military  force,  had  been  gene- 
rally adopted."    And  at  p.  198, "  Accord- 
ing to  the  judgment  of  the  Supreme  Court 
of  the   United    States,   where    without 
treaty  the  ports  of  a  nation  are  open  to 
the  public  and  private  ships  of  a  fHendly 
power,. whose  subjects  have  also  liberty 
without  special  license  to  enter  theooantry 
for  business  or  amusement,  a  clear  dis- 
tinction was  to  be  drawn  between  the 
rights  accorded  to  private  individuals  or 
private  trading  vessels  and  those  accorded 


to  public  armed  ships,  which  constitute  a 
part  of  the  military  force  of  the  nation." 
There  axe  no  fiusts  to  shew  The  Charkieh 
was  a  public  armed  ship,  or  the  property  of 
a  sovereign  power  in  such  a  manner  a«  to 
exempt  her  from  habilily  to  seizure.  She 
belong^  to  a  regular  line  of  steamers, 
and  although  she  put  into  the  Thames  for 
repairs,  she  was  advertised  as  ready  to 
take  in  cargo.  Her  ofi&cers  were  not 
commissioned  in  the  Ottoman  service. 
The  Ticonderoga  (1)  was  a  case  in  which 
Dr.  Lushington  pronounced  against  a  ship 
which  was  in  the  service  of  the  French 
Government.  See  also  Hodgkiiison  v.  Fer- 
nie  (2)  ;  The  Santissima  Trinidad  (3). 
The  treaty  between  England  and  Belgium 
(4)  contains  provisions  as  to  the  carriage 
of  mails  (-'>)—"  The  packets  of  his  Britan- 
nio  Majesty,  being  government  vessels, 
shall  be  exempt  from  all  duties  and  port* 
charges  in  the  ports  of  Belgium.  They 
shall  be  considered  and  treated  as  vessels 
of  war,  and  entitled  to  all  the  considera- 
tion and  privileges  which  the  interest  and 
general  importance  of  their  functions 
demand."  The  Charkieh  was  not  a  ship 
claiming  any  such  privileges. 

[CocKBUEN,  C.J. -r-It  strikes  me  that 
there  is  another  question  which  goes  to 
the  root  of  the  whole  matter,  viz.,  whether 
it  ia  not  for  the  Court  of  Admiralty  to 
determine  whether  at  the  time  of  the  col- 
lision she  was  the  ship  of  a  sovereign 
power  or  not,  in  fact,  whether  this  is  a 
mere  unfounded  claim  to  her  as  a  ship  of 
war.] 

'Yes;  and  the  more  so,  as  there  would 
be  an  appeal  to  the  Privy  Council.  There 
is  no  better  jurisdiction  in  this  Court  than 
in  the  Court  of  Admiralty. 

[CocKBtrEN,  O.J. — Can  the  jurisdiction 
of  the  Court  of  Admiralty  be  ousted  by 
simply  raising  the  question  ?  We  must 
call  upon  the  other  side.] 

Butt,  Cohen  and  Oibson,  in  support  of 

'  the  rule. — A  prohibition  will  go   when 

facts  are  shewn  to  exist  which  would  oust 

the  jurisdiction  of  the  inferior  Goart.  The 


(1)  Sw.  Ad.  Bep 

(2)  2  Com.  B.  X 


216. 


M.S.  415;  S.C.  26  Law  J. 
Rep.  (N.S.)  C.P.  217." 

(«)  7  Wheaton  Rep.  67,  283. 

(4)  7  Hertilet'B  Collection  of  Treaties. 

(6)  Par.  9. 
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IaeBtion  was  rery  nnicli  diacnand  in  The 
(ayor  of  London  r.  Cox  (6),  and  aD  the 
authorities  are  there  referred  to.  It  ia 
stated  by  Willes,  J.,  in  prononncing  the 
opinion  of  the  Judges,  that  the  notion  of 
there braigasabstantial  difference  between 
tiie  case  of  a  patent  defect  of  jurisdiction 
and  a  latent  one,  "  as  ^iplied  to  prohibi- 
tion  before  judgment  is  qnite  antiquated." 
In  De  Haber  v.  'The  Queen  of  Portugal 
and  Wadnoorth  v.  The  Queen  of  Spain 
(7),  a  prohibition  was  granted  to  restrain 
ibe  Lord  Mayor's  Court  from  proceeding 
by  foreign  attachment  against  a  soyereign 
power. 

[CoCKBimN,  C.J. — It  was  patent  in  that 
case  that  there  was  no  jurisdiction.] 

The  judgment  of  the  Court  was  de- 
livered by  Lord  Campbell,  C.J.,  referring 
to  The  Duke  of  Brvmswick  y.  The  King  of 
Hanover  (8),  Bynkenchoek,  De  Foro  Lego- 
torum,  chiap.  4 ;  the  case  of  The  Prince 
Frederick  before  Lord  Stowell,  reported 
to  the  Court  by  the  Queen's  Advocate,  and 
other  authorities ;  and  upon  the  point  as 
to  the  time  at  which  the  prohibition  might 
be  granted,  his  Lordship  said,  "  We  have 
now  to  consider  whether  we  can  grant 
the  prcMbition  on  the  application  of  the 
Queen  of  Portugal  before  she  appears  in 
the  Lord  Mayor's  Court.  The  plaintiffs' 
counsel  argue  that  before  she  can  be  heard, 
she  must  appear  and  put  in  bail  in  the 
alternative  to  pay  or  to  render.  It  would 
be  verymuch  to  be  lamented  if,  before  doing 
justice  to  her,  we  were  obliged  to  impose 
a  condition  upon  her,  which  would  be  a 
further  indignity,  and  a  Airther  violation 
of  the  law  of  nations'  If  the  rule  were 
that  the  application  for  a  prohibition  can 
only  be  by  the  defendant  after  appear- 
ance, we  should  have  had  little  scruple  in 
making  this  an  exception  to  the  rule. 
But  we  find  it  laid  down  in  books  of  the 
highest  authority,  that  where  the  Court, 
to  which  the  prohibition  is  to  go  has  no 
jurisdiction,  a  prohibition  may  be  granted 

(6)  36  LsT  J.  Bep.  (m.s.)  Ezch.  225 ;  s.  c.  Iaw 
Rep.  2  E.  &  I.  Ap.  239. 

(7)  17  0,3.  Rep.  171 ;  a.  e.  20  Law  J.  Rep. 
(X.S.)  Q.B.  488. 

(8)  6  Beav.  1 ;  8.b.  13  Law  J.  Rep.  (h.8.)  Chanc. 
107:  2H.ofL.Caa.  1. 


upon  the  request  of  a  stranger  as  well  as 
of  tiie  defendant  himsdf— 2  Inst.  607 ; 
Coni.  Dig.  tit.  "Prohibition,"  E.  The 
reason  is,  that  where  an  inferior  Court 
exceeds  its  jurisdiction,  it  is  chargeable 
with  a  contempt  of  the  Crown  as  well  as 
a  grievance  to  the  party — Ede  v.  JcuJe- 
$cn  (9).  Therefore  this  Court,  invested 
with  the'  power  of  preventing  jdl  inferior 
Courts  firom  exceeding  their  jurisdiction, 
to  the  prejudice  of  the  Qneen  or  her 
subjects,  is  bonnd  to  intrafere  when  duly 
informed  of  such  an  excess  of  juris- 
diction." This  Court  has  been  duly  in- 
formed of  a  matter  which  shews  that 
the  Court  of  Admiralty  has  no  jurisdic- 
tion to  entertain  this  suit ;  and  The  Mayor 
of  London  v.  Cox  (6)  shews  that  a  plea 
is  not  necessary  if  the  facts  are  brought 
by  affidavit  before  the  Court  See  Burder 
V.  Veley  (10) ;  and  Wheaion,  pt  3.  c^. 
1.  s.  228.  An  instance  of  a  Court  of 
Common  Law  g^ranting  a  prohibition  to 
the  Court  of  Admiralty  is  VeUhasen  v. 
Ormsley  (11). 

[Blackbusn,  J. — That  case  has  very 
little  bearing  upon  the  present;  it  was 
admitted  that  the  Cooit  of  Admiralty  had 
no  jnnadiction.] 

Clay  V.  Snelgrave  (12)  is  another  case. 

[BiiACKBCBN,  J. — In  this  case,  being  one 
of  colhsion,  it  must  be  admitted  that  the 
Court  of  Admiralty  has  a  general  juris- 
diction, but  then  a  question  of  personal 
privilege  is  raised ;  what  is  there  to  shew 
that  that  question  may  not  be  enquired 
into  and  determined  l^  the  Court  of 
Admiralty  ?] 

It  is  enough  that  iacts  are  shewn  which, 
if  true,  oust  the  jurisdiction  of  that 
Court.  The  Mayor  of  London  v.  Cox  (6) 
is  an  authority  to  that  extent.  In  Hove 
y.Nappier(13)  a  rule  for  a  prohibition  was 
made  absolute  although  the  question 
might  have  been  tried  in  the  Court  of 
Admiralty  as  well  as  in  this  Court — Ar- 
gyle  v.  Hunt  (14),  Buggin  v.  Bennett  (15), 

(9)  FoTte8e.-34S. 

(10)  12  Ad.  &  E.  233. 

(11)  3  Term  Bep.  315. 

(12)  I  Ld.  Raym.  676. 

(13)  4  BniT.  1944. 

(14)  I  Str.  187. 
(16)  4  Burr.  2035. 
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Oardnerv.  Booth  (16),  Sewell  v.  Jones  (17), 
In  re  Aykroyd  (18).  If  this  be  a  suit 
sgainat  a  foreign  sorereign,  the  Court  of 
Admiralty  has  no  jurisdiction. 

[QuAiN,  J. — This  is  not  a  question  of 
maritime  law.  Blackburn,  J. — The  suit 
is  against  the  ship,'  a  proceeding  in  rem. 
CocKBUBN,  C.J.— -I  thmk  it  is  doubtful 
whether  if  she  be  the  private  property  of 
the  Viceroy,  used  for  commerce,  but  not 
applied  to  purposes  of  state,  she  is  within 
the  principle  which  attaches  in  the  case 
of  the  ship  of  a  sovereign  potentate. 
She  has  been  seized  under  process  from 
the  Court  of  Admiralty,  and  unless  we' 
see  clearly  that  she  is  exempt  from  seizure, 
we  ought  not  to  interfere  by  prohibition. 
When  seized  she  was  in  the  hands  of  pri- 
vate individuals,  and  they  set  up  that 
she  is  the  property  .of  a  soveregn  poten- 
tate. I  am  informed  by  Mr.  Rothery  that 
the  Court  of  Admiralty  always  allows  the 
captain  to  appear  and  represent  the 
owners.] 

Milward  was  again  heard  to  shew  cause. 
—By  3  A  4  Vict.  c.  65.  s.  4  the  Court  of 
Admiralty  has  power  to  decide  questions 
of  ownership.  This  is  not  a  case  for  pro- 
hibition, though  possibly  it  might  be  so, 
if,  in  proceeding  to  hear  the  cause  the 
Court  of  Admiralty  had  erroneously  decided 
that  the  ship  was  not  the  property  of  a 
foreign  sovereign.  The  Tvxmderoga  (1) 
is  in  point  to  shew  that  the  Court  of 
Admiralty  may  entertain  the  cause. 

CocKBUKN,  C.J. — I  am  of  opinion  that 
this  rule  must  be  discharged.  I  proceed  * 
on  this  ground,  that,  assuming  the  facts 
to  be  as  stated  on  behalf  of  those  who  are 
applying  for  this  prohibition,  a  question  is 
raised  which  is  a  question  of  international 
law,  though  it  may  be  at  the  same  time  a 
question  of  the  law  of  this  country  as  well, 
*  whether  a  suit  can  be  brought  against  the 
ship  of  a  sovereign  potentate.  The  ques- 
tion would  arise  here  if  an  action  were 
brought  in  this  Court.  The  Gharhieh  was 
found  in  the  River  Thames,  apparently 
prosecuting  a   voyage   as    a   merchant 

(16;  2  Salk.  648. 

(17)  1  L.  M.  &  P.  625. 

(18)  1  Exch.  Bep.  479  ;  a.  c.  nom,  GrimUy  t. 
Jj/krogd,  17  Law  J.  Bep.  (n.8.)  Exch.  167. 


vessel,  with  cargo  on  board ;  a  collision 
takes  place,  and  it  is  alleged  that  she  was 
to  blame ;  she  was  arrested  in  the  ordi- 
nary mode  of  proceeding  in  the  Court  of 
Admiralty,  upon  which  she  is  said  to  be 
the  property  of  the  Khedive.  If  it  were 
so,  she  was,  at  the  time  of  seizure,  in  the 
hands  of  other  persons,  leadihg  to  the 
legitimate  inference  that  she  was  not  then 
in  the  service  of  a  sovereign  potentate. 
That  being  so,  the  questicAi  of  law  arises 
whether,  assuming  that  she  was  the  pro- 
perty of  a  sovereign  potentate,  but  not 
being  employed  as  a  man-of-war  or  for 
purposes  of  state,  she  was  or  was  not 
liable  to  be  preceded  against  in  a  cause  of 
damage  in  the  Court  of  Admiralty. 
I  think  that  the  questions  which 
would  arise  under  these  circumstances 
would  be  peculiarly  fit  to  be  decided 
by  the  Court  of  Admiralty.  If  that 
Court  decided  wrongly  the  decision 
might  be  set  right  on  appeal.  I  must 
say  that  I  hesitate  to  make  this  rule 
absolute  for  a  prohibition  to  restrain  the 
Court  of  Adnmalty  from  proceeding  in  a 
suit  in  which  it  would  be  as  coinpetent  to 
decide  as  we  should  be  in  this  Court.  I 
do  not  think  that  there  is  any  reason  for 
a  prohibition,  when  the  Court  of  Admi- 
ralty is  competent  to  decide  the  questions 
both  of  fact  and  law. 

Blackbcbn,  J. — I  am  of  the  same 
opinion.  In  general,  a  prohibition  is 
granted  where  an  inferior  Court  is  pro- 
ceeding without  jurisdiction.^  Taking  all 
the  facts  alleged  before  us  to  be  true,  it 
appears  that  the  Khedive,  who  may  be 
looked  upon  as  a  sovereign  potentate,  is 
the  owner  of  the  ship ;  she  was  sent 
into  the  Thames  for  repairs.  The  officers 
of  the  Khedive  are  in  possession,  and  the 
question  arises  whether  the  Court  of  Ad- 
miralty having  jurisdiction  to  determine 
questions  of  maritime  law  and  of  inter- 
national law  when  questions  arise  as  to 
rights  and  liabilities  of  foreigners,  should 
be  prohibited  from  proceeding  in  this 
suit  on  the  gpronnd  that  the  ship  was 
privileged.  There  is  a  good  deal  of 
authority  for  saying  that  there  cannot  be 
any  proceeding  against  a  sovereign  poten- 
tate in  respect  of  a  ship  of  war,  and  it 
is  doubtless  most  desirable  that  that 
should  be  so,  but  here  it  comes  to  be  a 
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<]|aeBttoii,  whetiher  a  sliip  of  this  de8crip> 
hon,  which  at  the  time  of  the  coUision 
happens  to  be  the  property  of  a  foreign 
potentate,  is  liable  in  this  suit,  apon  which 
question  I  give  no  opinion.  I  think  that 
the  "case  of  Ths  Prince  Frederick  was 
a  little  stronger  than  the  present  case, 
and  Lord  Stowell  gave  no  judicial  opinion, 
bat  caused  a  representation  to  be  made  to 
the  Dutch  G-ovemment,  who  determined 
to  defer  to  the  opinion  expressed  by  him 
in  the  position  of  arbitrator.  It  seems  to 
me  that  it  would  be  presumptuous  in  the 
Court  of  Queen's  Bench  to  declare  that 
it  is  a  better  authority  upon  such  a  ques- 
tion than  the  Court  of  Admiralty,  which 
seems  to  be  peculiarly  adapted  to  con- 
sider such  a  question.  That  Court  has 
jurisdiction  to  determine  the  facts,  and 
also  to  decide  whether,  under  the  circum- 
stances, the  fact  of  the  ship  being  the 
properly  of  a  foreign  potentote  amounts 
to  a  defence.  If  the  decision  is  wrong, 
it  may  be  set  right  by  an  appeal  to  the 
Privy  Council.  It  is  impossible  to  say 
that  the  Court  of  Admiralty  has  exceeded 
its  jorisdiction,  and  that  is  the  real 
question  before  us. 

Mellob,  J. — I  am  of  the  same  opinion, 
and  it  is  unnecessary  to  add  anything 
except  that  if  we  have  arrived  at  a  wrong 
conclusion,  an  application  for  a  prohibition 
may  be  made  to  another  Court. 

QUAIN,  J. — I  give  no  opinion,  as  I  have 
not  heard  the  whole  of  the  arguments. 

UmIo  discharged. 


Attorneys — McLeod  &  Watney,  for  the  Ehedire 
of  £^pt ;  ClorksoD,  Son  &  Greenwell,  foi  the 
owners  of  T?u  Satavicr. 


1873.    )  ARNOiiP  {appellant)  v.  holbbook 
Jan.  21.  J  {respondent). 

Highway-^Footpalh — TAjinUed  Dedica- 
tion— Right  to  plough  up — Nuisance. 

The  ptiblic  liad  a  right  to  use  a  footpath 
across  the  field  of  A.,  but  subject  to  the 
right  of  A.  to  plough  it  up  when  he 
ploughed  the  rest  of  the  field.     He  did 


80  plough  it  up,  and  hawng  done  so,  did 
not  set  ottt  or  mark  the  line  of  the  path,  but 
left  the  puhUc  to  tread  it  out.  The  public 
continued  to  walk  across  the  field  in  the 
direction  in  which  the  path  had  been,  but 
soon  finding  the  path  in  a  muddy  and  bad 
condition,  turned  out  of  it,  and  walked 
on  either  side  thereof.  To  prevent  them 
from  doing  so,  A.  placed  hurdles  on  the 
parts  upon  which  tlie  public  so  walked, 
learning  a  space  of  about  -six  feet  in 
width  when-e  the  path  had  been.  The  re- 
spondent having  thrown  down  the  hurdles, 
an  action  was  brought  against  him  by  A. 
in  a  Gounhj  Court.  The  Judge  having 
given  judgment  in  favour  of  the  retpoft- 
dent,  this  Court  reversed  that  judgment, 
Iwlding  tliat  the  respondent  could  not  daim 
a  right  to  go  off  the  line  of  the  footpath, 
or  a  right  to  pull  down  the  hurdles. 

1.  Appeal  against  a  judgment  of  the 
Judge  of  the  County  Court  of  Sussex, 
holden  at  Brighton,  on  the  8th  day  of 
March,  a.d.,  1872,  to  recover  the  sum  of 
twenty-one  pounds  as  damages  from  the 
respondent,  for  his  entering  upon  certain 
land  in  the  occupation  of  the  appellant, 
and  pulling  up  and  throwing  down  twenty, 
hurdles  of  the  appellant's  set  up  upon  the 
said  land. 

2.  The  respondent  appeared  aind  de- 
fended the  said  action. 

3.  The  appellant  was  the  tenant  and 
occupier  of  an  arable  field  situate  in  the 
parish  of  Portslade,  in  the  county- of 
Sussex,  called  Aldrington  Lane,  over 
which  was  a  footpath  running  diagonally 
across  the  said  field  in  a  stauight  direction 
from  one  end  to  the  other,  and  which 
path,  it  was  admitted  by  the  appellant, 
the  public  had  a  right  to  use,  but  such 
user  was  subject  to  the  right  of  the  ap- 
pellant and  others,  the  owners  and  occu- 
piers of  the  said  field,  to  plough  the  path 
up,  whenever  they  required  so  to  do  in 
ploughing  the-  said  above  mentioned 
field. 

4.  The  right  of  the  appellant  so  to 
plough  up  the  said  path  had  been  deter- 
mined by  the  judgment  of  the  Court  of 
Exchequer  Chamber  in  the  action  of 
Arnold  v.  Bldker  (1). 

(1)  40  Law  J.  Rep.  (n.».)  Q.B.  186;  s.  c.  I*w 
Bep.  6  Q.B.  433. 
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The  Case  for  the  opinion  of  the  Court 
in  that  action  was  settled  by  Bramwell, 
B.,  and  the  following  statements  from  it 
are  to  be  taken  as  part  of  this  case. — 

The  footway  in  question  is  the  nearest 
way,  by  half  a  mile,  from  the  Portslade 
Station  of  the  London,  Brighton  and 
South  Coast  Railway  to  the  village  and 
parish  church  of  Portslade,  and  is  the 
only  footway  leading  from  the  village  to 
the  station.  The  said  railway  station 
was  opened  for  public  traffic  in  1842, 
and  since  that  time  the  number  of  in- 
habitants of  the  village  and  parish  of 
Portslade  has  increased  very  largely; — 
58,774  railway  passenger  tickets  were 
issued  at  the  said  railway  station  in  1867, 
and  65,631  in  1868.  Since  1842  the 
said  footway  has  been  much  more  used 
by  the  public  than  before  that  time.  And 
the  jury  found  that  any  path  which  pre- 
vented the  plaintiff  from  ploughing 
throngli  it  as  formerly,  would  be  a  pre- 
judice to  him  and  not  a  benefit. 

5.  Prior  to  the  last  ploughing  up  of 
the  said  path,  and  to  the  said  action  of 
Arnold  v.  Blaker  (1),  the  surveyors  of 
the  parish  of  Portslade  had  hardened  the 
said  path  by  bringing  chalk  and  stones 
upon  it,  and  had  made  it  a  solid  and 
raised  path  of  the  average  width  of  four 
or  five  feet,  and  which  path  the  plaintiff, 
iu  consequence  of  its  being  so  made  solid, 
could  not  plough  up,  and  he  thereupon 
brought  his  said  action  against  the  sur- 
veyors of  highways  for  Portslade,  Blaker 
brang  one. 

6.  After  the  decision  of  the  Court  of 
Exchequer  Chamber,  the  appellant  gave 
the  parish  authorities  notice  in  writing  to 
remove,  and  they  thereupon  removed  the 
material  hardening  the  path,  and  the 
appellant  afterwards  ploughed  up  the 
path  as  portions  of  the  field  were 
ploughed  up  in  the  ordinary  cultivation 
thereof,  and  sowed  the  whole  with  wheat, 
but  did  nothing,  after  such  ploughing  up 
and  sowing,  to  make,  set  out  or  define 
the  said  path  for  the  use  of  the  public. 

7.  After  the  appellant  had  so  ploughed 
up  and  sown  the  said  field  and  path,  the 
public  continued  to  walk  across  the  field 
in  the  direction  where  the  path  had  been, 
but  soon  finding  the  ground  where  the 
path  bad  been  in  a  muddy  and  bad  condi- 

Nkw  Skbibs,  43.— Q.B. 


tion  they  walked  out  on  either  side  of  it 
for  a  better  way,  and  in  some  parts  to  the 
width  of  eighteen  feet  or  thereabouts, 
injuring  thereby  the  appellant's  crops. 

8.  To  prevent  the  public  from  so  walk- 
ing out  on  either  side,  the  appellant,  in 
the  month  of  December,  placed  hurdles 
on  the  parts  which  had  been  thus  trod- 
den over  by  the  pubhc  at  irregular  inter- 
vals, but  not  opposite  to  each  other,  they 
being  about  twelve  yards  from  each  other, 
at  right  angles  to  the  line  where  the  path 
had  been  first  trodden  out  on  either  side 
of  it,  leaving  a  space  of  about  six  feet 
between  the  inner  ends  of  the  said  hurdles, 
and  which  hurdles  were  dangerous  to  the 
pnbUc  in  the  dark.  The  appellant  had, 
in  previous  years,  placed  at  intervals 
bushes  for  a  similar  purpose  after  the 
field  had  been  ploughed,  but  the  pnblio 
often  walked  outside  of  them  when  the 
path  had  become  in  a  bad  state. 

9.  The  respondent  threw  down  three 
of  the  said  hurdles,  and  it  was  for  such 
alleged  trespass  that  the  present  action 
was  brought. 

.  10.  The  appellant's  witnesses  were 
cross-examined  on  the  facts,  and  at  the 
close  of  the  appellant's  case,  the  learned 
Judge  suggested  an  adjournment  to  enable 
the  parties  hereto  to  cotae  to  some  terms, 
the  learned  Judge  having  suggested  that  it 
would  be  more  advantageous  to  all  parties 
that  the  footpath  should  be  hardened,  and 
that  in  any  future  ploughing  the  appellant 
should  plough  on  either  side  of  the  path 
instead  of  across  it.  But  such  adjournment 
having  failed  to  produce  any  amicable  ar- 
rangement, the  learned  Judge  at  a  sub- 
sequent Court,  without  calling  on  the 
respondent,  gave  judgment  in  fevour  of 
the  respondent,  on  the  ground  that  it  was 
the  duty  of  the  appellant,  after  he  had 
ploughed  up  the  said  path,  to  set  out 
again  a  proper  path  for  the  use  of  the 
public,  instead  of  leaving  them  to  tread 
out  a  path  in  the  best  way  that  they 
could,  and  that  the  path  so  trodden  out 
having  become  in  a  muddy  and  founderous 
state,  the  public  were  justified  in  devia- 
ting on  the  appellant's  land  to  find  a  firmer 
and  better  path ;  that  it  was  by  the  appel- 
lant's own  negligence  that  the  alleged 
trespass  was  occasioned,  and  that  such 
negligence  contributed  to  the  injury 
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oompUuned  of,  and  {he  respoiideiit  was 
thererora  justified  in  removing  the  said 
hurdles. 

The  question  for  the  opinion  of  this 
Court  was  whether,  under  the  circum- 
stances  stated,  the  respondent  was  or  was 
not  justified  in  removing  the  said  hurdlee  ? 
If  the  Court  should  be  of  opinion  that 
he  was  justified  in  doing  so,  the  judgment 
of  the  Coart  below  is  to  stand.  If  the 
contrary,  the  judgment  is  to  be  reversed. 
The  costs  to  be  m  the  discretion  of  the 
Court  of  Appeal. 

Maniittf  {OnmUiam  with  him,  for  the 
appellant). — The  case  o{  Arnold  v.  Blaker 
(1)  establishes  that  the  public  hare  a 
right  to  use  this  path,  subject  to  the  right 
of  the  appellant  to  plough  it  up.  But  the 
right  to  use  it  does  not  give  the  respon- 
dent or  anyone  else  any  right  to  go  out 
of  Uie  line  of  the  path,  and  trespass  upon 
the  rest  of  the  field,  or  to  pull  down  the 
hurdles  which  tbe  appellant  seta  up  on 
his  own  land.  The  judgment  of  the 
County  Court  Judge  was  wrong. 

J.  Brotcne  (Lord  with  him),  for  the  re- 
spondent).— ^The  appellant  ought  to  hare 
marked  out  and  levelled  the  path  after 
he  had  exercised  his  right  of  ploughing  it 
up.  Instead  of  doing  so,  he  sows  seed 
over  the  whole  space.  He  cannot  com- 
plain of  the  respondent  exercising  his 
right  of  going  off  the  path,  which  is  a 
highway,  when  the  path,  in  consequence 
of  being  nlonghed  np,  becomes  fonn- 
doons  and  impassable.  The  right  of 
going  off  the  path  is  a  right  which  is 
given  by  the  commcm  law,  and  is  so  stated 
hy  eveiy  t^xt-hcok  upon  the  subject  The 
earliest  antboritv  is  Sir  E  hrar.i  l>M»iA>l»I^'* 
«»*f  (iV  stated  in  1  Rolle's  Abr.  S;»0,  tit. 
*- Chimin  Common."  The  material  passages 
from  the  latter  book  a»  5*4  out  in  the  con- 
siderad  judgment  delivered  by  Erie,  J.,  in 
T).  f  Qvf'~n  T,  £.7fiMi,f<-»)  ^^o'4.  Se*  also  Ta ;  Tt 

Y.ffnp't  r/jw  ^t^t;  The  Kir.j  x.  S;.'Vjl:.'n 
{7\  and  the  oases  there  ooUccted. 

tS'"  Opt..  Cb-.  SfSfi. 

V? •  IT  1*»  J,  £<7i,  •sjl"!  M  C.  ?;*. 

l4'>  Ifcror".  T«S 

•.=•    «K  *S  S<T, 

.f    J  !£.  IUtth.  res. 


[Mellor,  J. — ^Is  this  not  the  case  of  a 
dedication  of  a  highway,  which  the  public 
must  take  with  all  its  inconveniences  ? 
The  appellant  has  a  right  to  plough  it  up, 
though  he  would  not  be  able  to  jnstify 
digging  a  pit  where  it  exists.  The  cases 
upon  the  subject  are  to  be  found  in  the 
notes  to  Dovasion  v.  Payne  (8)]. 

All  the  text-books  treat  the  doctrine 
as  well  established.  See  also  The  Queen 
T.  Honuea  (9)  ;  Dawes  v.  Hawhint  (10). 
Next,  the  respondent  had  a  right  to  pull 
np  the  hurdles.  They  were  so  placed  as 
to  be  dangerous,  and  resembled  a  trap  set 
in  the  highway — Bamet  v.  Ward  (11) ; 
Mardcagtle  v.  The  Sotdh  Yorkshire  EcaH- 
way  Company  (12). 

[CocKBUBN,  C.J. — The  hurdles  are  only 
dangerous,  if  at  all,  to  such  persons  as  go 
extra  viatn.  LuSH,  J. — ^I  think  the  mean- 
ing of  tiie  statement  in  the  case  is  that 
they  were  dangrarons  to  persons  who  chose 
to  deviate  from  the  path.} 

Manisty,  in  reply.  —  In  Hardeastle  T. 
The  South  Yorkshire  Bailtcay  Company 
(12)  Martin,  B.,  in  delivering  the  judg- 
ment of  the  Cotirt,  said,  "  When  a  man 
dedicates  a  way  to  the  public,  there  does 
not  seem  any  just  ground  in  reason  or 
good  sense  tluit  he  shonid  restrict  himself 
in  the  nae  of  his  land  adjoining  to  any 
extent,  furtiier  than  that  he  should 
not  make  the  use  of  the  way  danger- 
ous to  the  persons  who  are  upon  it 
and  using  it."  It  is  not  found  here 
that  the  hurdles  were  dangerous  in  that 
sense. 

[CocrauBX,  C.J. — ^It  eeems  to  be  put 
in  this  way  by  the  respondent — "  I  have 
a  right  to  go  along  tins  path  both  night 
and  day :  the  hurdles  might  be  danger- 
ous to  nie  by  night,  and  therefore  I  may 
go  by  day  and  pnU  them  down."] 

He  has  no  r^ht  to  do  so.  He  might 
go  along  the  path  in  the  direction  in 
which  it  had  been  dedicated  to  the  public 
without  being  ohstract«d  by  the  hnrdles. 
Tiie  law  upon  this  subject  is  laid  down  in 

■  S'.  2  ^lE.-.i i>  LC.  .«<<■•. 
■f    ti  Liir  a.  Rrr.   jcs.".  X.C.  ». 
.  Zv-  S  C  c=.  B.  Rep.  ys.  84S :  s.  <l  39  law  J. 
K<y.  ,x.«v.   C  J>.  S+S. 
,:j    S^C.ic&£<-p.S!ri:  ce.  ISLit  J.  Bep. 

.:2    S*  Lit  J.  Etp.  .jtj..-  EiA.  139. 
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Dime$  v.  Pettey  (13),  where  the  defend- 
ant's ship  had  Btrack  against  the  plain- 
tiff's wharf  and  jetty  in  the  river  Thames. 
It  was  held  that  the  defendant  conld  not 
defend  himself  hj  pleading  that  the  wharf 
and  jetty  obstructed  the  navigation  of 
the  river,  nnless  he  also  shewed  that 
there  was  a  necessity  to  navigate  the 
ship  over  the  part  of  the  river  where  the 
wharf  and  jetty  were,  or  at  any  rate  that 
the  right  course  of  the  ship  was  over  that 
part,  and  that  she  cotdd  not  have  avoided 
the  nuisance  by  taking  any  other  coarse 
with  reasonable  convenience.  The  decision 
was  in  accord&nce  with  Bridge  v.  The 
Grand  Junction  Bailway  Company  (14), 
and  The  Mayor  of  Colchester  v.  Brooke 
(15).  Those  decisions  are  conclusive, 
and  indeed  it  is  not  pretended  that  the 
act  of  the  respondent  was  for  the  purpose 
of  abating  the  nuisance. 

CocKBDBN,  C.J. — I  am  of  opinion  that 
this  judgment  must  be  reversed.  It  is 
quite  unnecessary  to  consider  the  doctrine 
laid  down  in  the  old  authorities  as  to  the 
right  to  go  on  to  the  lands  adjoining  a 
highway  when  the  way  becomes  foun- 
derous.  It  may  well  be  that  that  -doc- 
trine is  well  established,  and  in  old  times 
there  were  reasons  for  so  holding.  Enclosed 
lands  were  comparatively  few;  the  liability 
to  repair  was  not  well  established,  and  it 
was  for  the  public  convenience  that 
people  should  be  permitted  to  go  on  to 
the  adjoining  land  under  such  circum- 
stances. But  in  all  those  old  authorities 
the  highways  in  question  were  ancient, 
and  without  any  qualification  of  the  right 
of  the  public  to  use  them.  The  principles 
applicable  to  such  highways  do  not  apply 
to  the  case  now  before  us,  in'which  we 
have  two  coexistent  rights — that  of  the 
public  to  use  the  path,  and  that  of  the 
occupier  to  plough  it  up  in  the  course  of 
the  ordinary  cultivation  of  the  field,  across 
which  the  path  runs  in  a  known  direction. 
The  appellant  ploughs  it  up,  and  it  be- 
comes muddy  and  dirty ;  but  it  must  be 
remembered  that  he  had  a  right  to  plough 

(13)  16  O-B.  Rep.  276 ;  b.  c.  19  Law  J.  Bep. 
(K.S.)  Q.B.  449. 

(14)  3  Mee.  &  W.  244. 

(15)  7  Q.B.  Bep.  339 ;  s.  c.  15  Lav  J.  Bet>. 
(ic.8.)  O.B.  173. 


it  up ;  so  that  the  case  is  not  like  those 
which  Mr.  Browne  has  referred  to.  The 
path  has  been  dedicated  to  the  public,  but 
with  the  right  to  make  it  so  far  im- 
passable. I  am,  therefore,  of  opinion 
that  the  doctrine  upon  which  reliance 
is  placed  does  not  apply  to  such  a  case. 

Then  another  point  is  made,  but  I  can- 
not agree  that  there  is  anything  which 
entitles  the  respondent  to  pull  up  the 
hurdles  which  the  appellant  has  set  up 
on  his  own  land  for  the  purpose,  not  of 
impeding  the  right  which  the  pubho  have 
of  passing  along  the  line  of  the  path, 
but  for  the  purpose  of  preventing  the 
deviation  from  the  line  of  the  path,  a 
deviation  which  the  respondent  had  no 
right  to  make.  The  public  have  no  right 
to  treat  the  hurdles  as  a  nuisance  to  be 
abated  by  them.  The  law  is  correctly 
stated  in  Dimes  v.  Pethy  (13),  which  de- 
cides that  a  necessity  must  be  shewn  to 
pass  the  place  where  the  alleged  nuisance 
is,  or  a  right  to  pass  over  that  part,  and 
that  it  would  be  inconvenient  and  difficult 
to  have  taken  another  course  by  which 
the  nuisance  might  have  been  avoided. 
But  here  the  abatement  was  not  necessary 
to  enable  the  respondent  to  enjoy  the 
right  which  he  had.  It  is  said  tiiat  the 
hurdles  were  dangerous  at  night,  but  that 
could  not  give  the  defendant  a  right  to 
pull  them  down,  as  he  has  done. 

Blaoebokn,  J. — I  am  of  the  same 
opinion.  The  judgment  cannot  stand, 
and  all  that  we  can  do,  as  the  case  is 
stated,  is  to  reverse  it.  The  first  question 
is,  whether  or  no  the  public  had  a  right  of 
deviation  from  the  line  of  the  path,  be- 
cause the  way  had  become  founderons. 
There  are  many  dicta  to  be  found,  but 
nothing  which  makes  out  this  right  to 
deviate.  All  the  dicta  and  decisions  go 
back  to  Sir  Edward  Bwncomb's  Cote  (2). 
But  in  that  case  there  was  a  prescriptive 
highway,  and  the  public  were  accustomed 
to  deviate  "  per  outlets  snr  le  terre  pro- 
chein  adjoynant  le  chimyn  gisant  en  le 
open  field  nemy  enclose. ' '  It  seems,  there- 
fore, that  they  were  accustomed  from 
time  immemonal  to  go  over  certain  defi- 
nite portions  of  the  open  field.  They 
had  taken  possesion  of  these  outlets.  I 
hold  that  where  there  is  a  prescriptive 
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highway  over  an  open  common,  there 
wonld  probably  be  a  prescriptive  right  to 
deviate  when  the  road  itoelf  becomes  im- 
passable, bnt  I  cannot  think  that  there  ft  a 
right  in  the  public  to  deviate  in  snch  a 
case  as  the  present,  or  to  traverse  the  field 
in  directions  which  they  have  not  before 
nsed.  I  should  reqaire  an  ertreme  au- 
thority to  shew  that  where  in  modem 
times  a  man  gives  a  right  of  way  to  the 
public  he  also  gives  a  right  to  deviate 
&om  that  way,  and  go  over  other  parts 
of  his  land.  In  this  case  no  such  thing 
is  found ;  the  land  has  been  under  culti- 
vation, and  there  has  always  been  a  right 
to  plough  the  path  up.  It  is  impossible' 
to  suppose  that  a  right  was  given  to 
deviate  from  the  line  of  the  path,  and 
tnunple  down  the  com  which  was  sown 
upon  the  land.  After  the  path  is  ploughed 
up,  it  of  necessity  becomes  founderons 
until  it  is  made  hard  by  the  people  passing 
over  it,  and  common  sense  leads  one  to 
see  that  it  cannot  follow  that  the  public 
may  trample  down  the  com  growing  at 
the  side  of  the  path. 

The  second  point  is  as  to  the  hurdles 
which  the  respondent  pulled  down.  Dirmi 
V.  Petley  (13)  accurately  expresses  the 
law  upon  this  subject,  and  shews  that 
the  respondent  cannot  set  up  any  defence 
on  the  ground  that  they  constituted  a 
nuisance. 

Mellor,  J. — ^This  is  the  very  same 
path  which  was  before  the  Exchequer 
Chamber  in  Arnold  v.  BlaJcer  (1),  and 
that  Court  followed  the  decision  of  this 
Court  in  ifercer  v.  Woodgate(16).  I  do 
not  think  that  it  is  necessary  to  refer  to 
the  old  authorities  cited  by  Mr.  Browne. 
I  agree  also  that  the  second  point  is 
settled  by  Dimes  v.  Petley  (13). 

Lush,  J. — I  am  of  the  same  opinion, 
and  for  the  reasons  already  given. 

Jtidgment  for  the  ajppellant. 

Atornoys  —  Palmer,  Bull  &  Fry,  agenU  for 
Vppcrtons  &  Bacon,  Brighton,  for  appellant ; 
Clarke  and  Howlott,  Brighton,  for  respondent. 


(16)  3S  Uw  .T.  Rep.  (N.9.)  M.C.  21. 


8TEWABT  AND  OTHEBS  V.  THK 
WEST  INDIAN  ASD  PACIHC 
STEAMSHIP  COHFANT. 


18?2. 
Nov.  8. 

1873. 
Jan.  25. 

Marine  Insurance — General  Average  — 
Damage  to  Cargo  by  Water  to  extinguish 
Fire — Practice  of  Average  Staters — Bill  of 
Lading — "  Average  if  any,  to  he  adjusted, 
according  to  British  Custom." 

A  ship  was  lying  at  anchor  in  port  with 
a  general  cargo  on  board,  when  afire  broke 
out  in  the  forehold.  Every  effort  was  made, 
but  without  success,  to  extinguish  the  fire  by 
throtcing  icater  doxon  the  hatchways  and 
upon  the  cargo.  Finally  a  hole  was  ctU  in 
the  side  of  the  vessel,  and  her  fore  compart- 
ment fiUed  with  water.  This  extinguished 
tliefire,  and  if  it  had  not  been  done  the  cargo 
would  have  been  destroyed  and  the  ship 
seriously  damaged  if  not  rendered  a  total 
wreck.  Part  of  a  quantity  of  bark  shipped 
on  board  by  the  plaintiffs  was  damaged  or 
destroyed  by  the  crater  which  was  poured  or 
let  into  the  vessel  to  extinguish  the  fire.  The 
bark  was  shipped  under  a  bill  of  lading 
which  contained  the  words  "  average  if  any, 
to  be  adjusted  according  to  British  custojn." 
It  is  the  practice  of  British  average  adjusters 
in  adjusting  losses  to  treat  a  loss  occasioned 
by  water  in  the  manner  above  described  as 
not  a  general  average  loss  : — Held,  first  in 
accordance  with  Nimick  v.  Holmes,  25 
Pennsylv.  Bep.  {Amer.)  866,  that  the  loss 
wa^s,  according  to  the  general  law  of 
England,  properly  the  subject  of  a  general 
average  contribution;  secondly,  tliat  such 
general  law  was  excluded  by  the  eapress 
terms  of  the  bill  of  lading,  inasmuch  as  the 
words  "British  custom"  could  only  mean 
the  practice  of  British  average  adjusters. 

This  was  an  action  brought  in  respect 
of  the  loss  of  certain  bark  shipped  on 
board  the  defendants'  steamship  Fane- 
xuelan,  and  consigned  to  the  plaintiffs ; 
and  by  consent  the  following  Case  was 
stated  for  the  opinion  of  the  Court. 

1.  The  plaintiffs  are  merchants  carry- 
ing on  business  at  Manchester  under  the 
style  or  firm  of  Robert  Barbour  and 
Brother.  The  defendants  are  a  company 
registered  pursuant  to  the  provisions  <m 
the  Companies  Act,  1862,  and  are  the 
owners  of  vessels  trading  regularly  be- 


Digitized  by 


Google 


YOL.  42.] 


HILAET  TERM,  1873. 


85 


tween  the  ITziited  Elingdom  and  the  West 
Indies  Etnd  Sonth  America,  and  amongst 
others  of  the  steamship  Venezuelan. 

2.  On  September  19,  1871,  the  de- 
fendanta'  steamship  Venezuelan  left  Liver- 
pool with  a  general  cargo  of  merchandise 
on  a  voyage  to  the  West  Indies.  She 
arrived  on  October  8  at  St.  Thomas,  and 
after  discharging  her  cargo  for  that  port 
proceeded  on  her  voyage  to  the  ports  of 
Cara90%  Santa  Martba,  Savanilla,  and 
Ck>Ion,  and  having  called  at  Gara9oa  and 
there  delivered  her  cargo  for  that  place, 
came  to  an  anchor  in  the  port  of  Santa 
Martha  on  October  16.  The  Venezuelan 
after  discharging  at  Santa  Martha  all  her 
cargo  for  that  port  took  on  board  there  a 
general  cargo  of  prodnce  and  merchandise 
for  Savanilla,  Colon,  London  .and  Liver- 
pool. 

8.  The  general  cargo  so  taken  on 
board  The  Venezuelaji  at  Santa  Martha 
consisted  of  goods   shipped  by  various 

?ersons,  and  amongst  these  goods  were 
80  serons  of  bark  which  were  shipped 
on  behalf  of  the  plaintiffs  for  carriage  to 
London  under  the  terms  of  two  bills  of 
lading,  one  for  100  and  the  other  for  80 
Beft>ns.  These  bills  of  lading  were  in 
the  stime  form,  and  the  following  is  a 
copy  of  the  material  part  of  the  one 
comprising  the  100  serons — "Shipped 
in  good  order  and  condition  by  Mr. 
Ide  Mier,  of  Santa  Martha,  in  and 
upon  the  good  steamship  or  vessel  called 
The  VenezueUm,  whereof  Bremner  is 
master  for  this  present  voyage,  or  who- 
ever else  may  go  as  master,  now  lying  in 
or  off  the  port  of  Santa  Martha,  100 
serons  bark  covered  by  consignee's  open 
policy  of  insurance,  being  marked  and 
numbered  as  per  margin,  and  to  be  de- 
livered in  the  like  good  order  and  con- 
dition, subject  to  the  terms  and  conditions 
stated  in  this  bill  of  lading  which  con- 
stitute the  contract  between  the  shippers 
and  th'6  company,  unto  Messrs.  Robert 
Barbour  and  Brother,  of  Manchester,  or 
to  his  or  their  assigns,  at  the  port  of 
London  or  so  near  thereunto  as  steamers 
may  safely  get ;  freight  to  be  paid  at  the 
port  of  destination  of  the  goods  (without 
any  deduction,  and  before  delivery  if  re- 
quired) upon  the  gross  weights  or 
measurements  taken  on  the  landing  of 


the  goods  firom  the  above-named  steamer 
as  per  present  tariff  issued  by  the  West 
Indian  and  Pacific  Steamship  Company 
(Limited),  unless  otherwise  specially 
stipulated  in  the  margin  hereof ;  average, 
if  any,  to  be  adjusted  according  to  British 
custom." 

4.  While  The  Venezuelan  was  at  Santa 
Martha  so  loaded  as  aforesaid,  and  about 
to  sail,  a  fire  broke  out  at  about  11  p.m.  of 
October  18  in  the  forehold.  Every  effort 
was  at  once  made  to  extinguish  the  fire 
by  playing  water  down  the  hatchways  by 
means  of  the  fire-hose,  and  by  cutting 
holes  in  the  forecastle  deck  and  pouring 
water  down  on  the  cargo  stowed  in  the 
forehold.  This  was  continued  to  be  done 
nntU  about  4  a.m.  of  the  next  day,  when 
the  men  at  work  near  the  forehold  were 
driven  out  by  the  heat  and  smoke.  The 
steamship  was  then  turned  stern  onto 
the  wind  to  keep  the  fire  forward,  and 
portions  of  the  cargo  stowed  in  the  after- 
holds  of  the  vessel  were  discharged  into 
lighters.  The  fire-hose  was  kept  con- 
tinually playing  down  the  fore  hatch  and 
the  forecastle  skylights,  but  it  did  not 
subdue  the  flames,  and  at  about  8  a.h. 
the  fire  reached  the  upper  deck.  A  hole 
was  then  cut  in  the  side  of  the  vessel,  and 
her  fora  compartment  was  thereby  filled 
with  water.  By  this  means  the  crew 
ultimately  succeeded  in  extinguishing  the 
fire.  If  this  had  not  been  done,  the  re- 
maining cargo  would  in  all  probability 
have  been  destroyed,  and  the  ship  most 
seriously  damaged,  if  not  rendered  a  total 
wreck.  The  whole  of  the  contents  of  the 
forehold  were  entirely  destroyed  by  fire 
and  a  great  part  of  the  cargo  stowed  in 
the  adjoining  holds  was  damaged  or  de- 
stroyed by  the  water  which  was  poured  or 
let  into  the  vessel  in  order  to  extinguish 
the  fire. 

5.  It  is  admitted  for  the  purposes  of 
this  case  that  162  of  the  180  serons  of 
bark  shipped  on  behalf  of  the  plaintiffs 
were  destroyed  by  the  water  poured  or 
let  into  the  said  steamship  in  the  manner 
above  described. 

6.  It  has  been  the  practice  of  British 
average  adjusters  in  adjusting  losses  to 
treat  a  loss  occasioned  by  water  in  the 
manner  above  described  as  not  a  general 
average  loss. 
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7.  The  FeweeueZan,  after  discharging  and 
reloading  cargo  and  undergoing  tem- 
porary repairs  at  Santa  Martha,  subse- 
quently proceeded  on  her  voyage,  and 
deliverod  the  various  portions  of  the 
cargo  to  the  respective  owners  or  con- 
signees thereof. 

8.  The  Court  is  to  be  at  liberty  to 
draw  such  inferences  of  fact  as  a  jury 
would  be  justified  in  drawing. 

The  question  for  the  opinion  of  the 
Court  is — Whether  the  plaintiffs  are  en- 
titled to  recover  from  the  defendants  any 
sum  of  money  by  way  of  general  average 
contribution  or  otherwise  in  respect  of  the 
aforementioned  loss  of  the  said  152  serons 
of  bark.  If  the  Court  shall  be  of  opinion 
in  the  affirmative,  then  the  Court  is  re- 
spectfully requested  to  direct  on  what 
principles  such  sum  is  to  be  ascertained, 
and  judgment  shall  be  entered  for  the 
plaintiffs  for  such  sum  as  shall  be  ascer- 
tained in  accordance  with  the  directions  of 
the  Court  by  the  parties  themselves,  or, 
if  they  cannot  a^ee,  by  Messrs.  Bailey, 
Lowndes,  and  Stockley,  of  Liverpool, 
average  adjusters,  together  with  costs  of 
suit.  If  the  Court  shall  be  of  a  contrary 
opinion,  then  judgment  is  to  be  entered 
for  the  defendants,  with  costs  of  defence. 

Butt  (Cohen  with  him),  for  the  plain- 
tifia. — The  practice  of  British  average  ad- 
justers, by  which  damage  done  to  goods 
by  water  poured  into  the  hold  to  extin- 
guish a  fire,  is  not  treated  as  general 
average,  is  unreasonable,  and  opposed  to 
the  principle  upon  which  the  right  to 
contribution  is  founded.  The  damage 
was  voluntarily  incurred  for  the  purpose 
of  eziinguishing  a  fire  which  threatened 
to  destroy  both  the  ship  and  cargo.  The 
practice  has  received  unqualified  con- 
demnation fiwm  different  text  writers — 
Beneehe  on  Average,  p.  243,  Bailxj,  General 
Average,  2nd  ed.  p.  40.  The  effect  of  the 
bill  of  lading  is  not  to  leave  the  liability 
to  average  to  be  decided  by  the  average 
staters,  but  merely  to  provide  that  the 
question  shall  be  determined  according  to 
English  and  not  foreign' law.  The  ex- 
pression "  adjusted  "  implies  that  a  right 
to  something  under  the  head  of  average 
is  already  ascertained.  The  plaintiff  must 
be  presumed  to  have  contracted  with  re- 


ference to  the  English  law,  leaving  the 
process  of  calculation  to  follow  the  prac- 
tic  of  English  average  staters,  and  he 
cannot  be  presumed  to  have  contracted 
with  reference  to  a  rule  of  that  practice 
which  is  unfair  and  unreasonable.  The 
only  decision  in  our  Courts  which  bears 
upon  the  matter  in  hand  is  Johnson  v. 
Chapman  (1),  where,  in  the  case,  it  was 
admitted  that  it  had  been  the  practice  of 
average  adjusters  not  to  allow  as  general 
average  the  jettison  of  such  portion  of  a 
deck  load  as  immediately  before  the  jetti- 
son was  in  a  state  of  wreck,  but  the  ad- 
mission  was  to  be  taken  without  prejudice 
to  the  right  of  the  defendant  to  contend 
"that  such  a  practice  cannot  affect  the 
law."  In  Amould's  Marine  Insurance,  4th 
edition,  vol.  ii.  p.  812,  it  is  said,  "  As  a 
general  rule  the  place  for  the  adjustment  of 
general  average  is  the  ship's  port  of  des- 
tination or  discharge ;  when  this  happens 
to  be  a  foreign  port,  the  general  average 
loss  is  adjusted  there,  according  to  the  law 
and  usage  of  the  country  to  which  such 
foreign  port  belongs,  and  the  adjustment 
so  made  is  called  a  foreign  adjustment." 
And  although  there  are  no  English  deci- 
sions upon  the  subject,  the  American  case 
of  Nimiek  v.  Holmes  (2)  is  in  point.  It  was 
there  held  that  where  a  vessel  or  its  cargo 
takes  fire  without  the  fault  of  the  crew, 
the  damage  done  by  the  application  of 
water  or  steam  in  extinguishing  the  fire 
and  by  tearing  up  part  of  the  vessel  to 
gain  access  to  the  firie,  is  general  average. 
He  cited  Stevens  on  Average,  p.  12,  Parsons 
on  Shipping,  Book  I,  c.  9.  p.  465,  The  Brig 
Mary  (3). 

Sir  0.  Honyman  (B.  G.  WiTUams  with 
him),  for  the  defendants. — Looking  at 
the  bill  of  lading  and  the  drcumstances 
under  which  it  was  drawn  up,  there  can 
be  no  doubt  that  what  the  parties  meant 
was  that  the  question  whether  a  damage 
to  the  cargo  was  general  or  particular 
average  should  be  decided  according  to 
the  existing  English  custom.  Even  If  this 
custom  be  at  variance  with  the  principles 
of  the  general  English  law  (which  it  is 
unnecessary  to  decide),  the  plaintiff  is 

(1)  19  Com.  B.  Bep.N.S.568;  s.c.  3d  Law  J. 
Rep.  (w.g.)  C  J.  28. 

(2)  25  Pennsylv.  (Amer.)  Rep.  366. 

(3)  1  Spiagae  (Amer.)  Rep.  17. 
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bound  by  it.  There  is  no  question  of 
implied  assent  to  a  cnstom,  in  wliich  case 
the  reasonableness  of  the  custom  would 
be  material^  for  there  is  here  an  express 
contract  to  abide  bj  it.  It  is  well  known 
that  in  this  country  the  same  rales  are 
not  obserred  in  adjusting  average  as 
abroad.  In  Amould  on  Marine  Insurance, 
4th  edition,  p.  813,  it  is  said,  "  There  is  a 
great  diversity  in  the  practice  of  different 
conntiies  with  regard  to  what  shall  or  shall 
not  be  included  in  general  average ; 
sometimes  losses  are  included  and  charged 
for  which  are  general  average  in  the 
country  where  the  adjastment  is  settled, 
but  not  in  the  country  where  the  charter- 
party  was  entered  into  and  the  policy  of 
msurance  effected  ;  and  sometimes  a  dif- 
ferent proportion  of  contribution  is  as- 
sessed in  the  foreign  port  from  that  which 
is  chargeable  in  the  home  port."  In 
Harris  v.  Scaramanga  (4),  where  a  marine 
policy  contained  a  marginal  note,  "  to  pay 
general  average  as  per  foreign  statement, 
if  so  made  up,"  and  a  foreign  adjustment 
was  afterwards  made,  it  was  held  that  the 
underwriters  had  bound  themselves  to  re- 
pay whatever  had  to  be  paid  by  the  owners 
of  the  cai^o,  and  was  general  average 
according  to  the  foreign  statement,  whe- 
ther or  not  it  were  general  average  ac- 
cording to  the  English  law,  Bovill,  C.J., 
saying,  "  The  general  effect  of  the  memo- 
randum is  to  make  the  underwriters  liable 
as  for  general  average  for  whatever  the 
assured  owner  of  the  goods  might  be 
called  on  to  pay  on  that  account  by  the 
foreign  statement  of  adjastment.  This 
memorandum  was  probably  introduced  in 
order  to  avoid  all  questions,  not  only  as 
to  the  propriety  of  particular  items 
being  treated  as  the  subjects  of  general 
average,  but  also  as  to  the  correctness  of 
the  apportionment."  He  also  cited  Hop^ 
Mat,  Haaidbook  of  Average,  p.  59. 

BtUt  in  reply. — The  plaintiff  has  agreed 
with  regard  to  general  average  to  be 
bound  by  British  custom,  not  practice. 
Such  a  custom  must  be  general  and  rea- 
sonable :  a  practice  may  be  different  in 
different  places,  as  it  notoriously  is  in  the 
case  of  London  and  Liverpool. 

Cur.  adv.  vtUt. 
(4)  41  Law  J.  Bep.  (u.s.)  C.P.  170. 


The  judgment  of  the  Court  (5)  was  (on 
Jan.  25,  1873)  delivered  by 

QtTAiH,  J. — ^This  is  an  action  brought 
by  the  plaintiffs  as  the  owners  of  152 
serous  of  bark,  shipped  on  board  one  of 
the  vessels  of  the  defendants,  to  recover 
a  general  average  contribution  in  respect 
of  the  loss  of  the  bark  on  a  voyage  from 
Banta  Martha  to  England.  The  first 
question  argued  before  us  was,  whether 
the  loss  in  question  was  a  loss  which  pro- 
perly formed  the  subject  of  a  general 
average  contribution,  according  to  the  law 
of  England.  The  manner  in  which  the 
loss  was  occasioned  is  described  in  the 
fourth,  fifth  and  sixth  paragraphs  of  the 
Specisd  Case.  It  appears  that  while  the 
ship  was  lying  at  Santa  Martha,  and  just 
when  she  was  about  to  sail,  a  fire  broke 
out  in  the  forehold.  Every  effort  was 
made  to  extinguish  it  by  playing  water 
down  the  hatchways,  and  through  holes 
cut  in  the  forecastle  deck.  This  not  being 
sufficient  to  subdue  the  fire,  a  hole  was 
cut  in  the  side  of  the  ship,  and  her  fore 
compartment  was  thereby  filled  with 
water.  In  this  manner  the  fire  was  ex- 
tinguished ;  and  it  is  found  and  admitted 
in  paragraph  4,  that  if  that  course  had 
not  oeen  taken,  the  remaining  cargo  (a  por- 
tion having  been  discharged  into  Hghters) 
would  in  all  probabUty  have  been  de- 
stroyed, and  the  ship  most  seriously 
damaged,  if  not  rendered  a  total  wreck. 
It  is  admitted  in  paragraph  6  that  the 
plaintiffs'  bark  was  destroyed  by  the 
water  poured  or  let  into  the  ship  in  the 
manner  described,  in  order  to  extinguish 
the  fire.  On  these  facts,  we  are  clearly 
of  opinion  that  the  loss  was,  according  to 
the  general  law,  properly  the  subject  of 
a  general  average  contribution.  It  was 
a  voluntary  and  intentional  sacrifice  of 
the  bark  made  under  the  pressure  of  im- 
minent danger,  and  for  the  benefit  and 
with  a  view  to  secure  the  safety  of  the 
whole  adventure  then  at  risk.  No  case 
has  been  cited  in  which  the  exact  point 
to  be  decided  has  arisen  in  our  Courts, 
but  we  have  been  referred  to  an  American 
case  in  which  the  question  was  con- 
sidered and  decided.  That  case  is  Nimick 
V.  Holmes  (2),  decided  in  the  Supreme 
^5)  Cockburn,  C.J.;  Mellor,  J.;  HftnneD,  J.; 
aha  QuaiD,  J. 
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Court  of  P  enosylramia.  There  Lowrie,  J., 
in  delivering  the  judgment  of  the  Court, 
says — "  Guided  l^  the  light  of  the  rule 
and  its  instances,  we  feel  constrained  to 
say  that  when  a  vessel  or  its  cargo  takes 
fire  without  the  fault  of  the  crew,  the 
damage  done  by  the  application  of  water 
or  st^m  in  extinguishing  the  fire, 'and 
by  tearing  up  part  of  the  vessel  in  order 
to  get  at  it,  IS  general  average.  The 
danger  is  a  common  one,  and  the  cost  of 
the  remedy  must  be  common.  It  makes 
no  difference  how  the  water  is  applied, 
by  the  aid  of  fire-engines  on  the  land,  or 
in  the  form  of  steam,  or  by  scuttling  the 

vessel It  was  a  sacrifice  for  the 

common  safety,  for  it  was  intentionally 
injuring  or  destroying  all  that  part  of 
the  cargo  that  could  be  thus  afiected  by 
water  m  order  to  save  the  rest."  "We 
quite  agree  with  this  conclusion,  and  if 
the  present  case  depended  wholly  on  the 
common  law  applicable  to  general  average 
losses,  we  think  the  plaintiffs  would  be 
entitled  to  recover. 

But  it  is  contended  for  the  defendants 
that  the  general  law,  as  we  have  just 
expounded  it,  is  excluded  in  this  case 
by  the  express  terms  of  the  bill  of 
lading,  which  contains  these  words — 
"average,  if  any,  to  be  adjusted  accord^ 
ing  to  British  custom,"  inasmuch  as 
"  British  custom "  can  only  mean  the 
practice  of  British  average  adjusters; 
and  it  is  admitted  in  paragraph  7  of  the 
case  to  be  the  practice  of  British  average 
a^juBtcrs  to  treat  a  loss  occasioned  by 
water  in  the  manner  above  described  as 
not  a  general  average  loss.  It  ai^)ears 
from  the  works  of  Mr.  Stevens  and  Mr. 
Baily  (^Sti-veng  on  Average,  p.  41,  5th  ed.) 
that  the  practice,  as  stated  in  paragraph  7, 
does  prevail  among  British  average  ad- 
justers, though  it  is  condemned  by  both 
writers  as  unjust.  "The  damage  done 
to  cargo,"  says  Mr.  Baily  (o»  Average, 
pp.  81,  82,  2nd  ed.),  "  by  pouring  water 
upon  it  to  extinguish  a  fire,  or  by  water 
admitted  into  a  vessel's  hold  when  she  is 
scuttled  to  extinguish. a  fire,  is  excluded 
from  general  average.    In  defence  of  this 

fractico  no  valid  reason  can  be  urged, 
t  is  based  on  an  erroneous  idea  that  a 
g;eneral  average  cannot  arise  when  the  de- 
gree of  danger  is  so  great  that  it  amounts 


to  a  moral  certunty  of  total  loss,  and  on 
a  fanciful  distinction  between  the  degree 
of  danger  existing  in  case  of  fire  and 
the  degree  existing  when  a  vessel  is  on 
her  beajn  ends  or  on  the  point  of  founder- 
ing— a  distinction  which  the  ingenuity  of 
argument  may  draw,  but  which  will  not 
b<»r  the  test  of  common  sense."  The 
question  in  this  case,  however,  is,  whether 
the  parties  have  not  by  the  words  used 
in  the  bill  of  lading  made  this  practice  a 
part  of  their  contract,  for,  if  so,  th^  are 
Imnnd  by  it,  though  the  practice  may  be, 
according  to  the  best  opinion,  vicious  and 
unreasonable.  On  the  other  hand,  it  is 
argued  for  the  plaintifis  that  it  was  not 
intended  by  the  expression  used  in  the 
bill  of  lading  to  draw  any  distinction  be- 
tween British  law  and  British  custom, 
and  that  the  words  were  inserted  solely 
in  order  to  prevent  the  average  being 
adjusted  by  different  laws,  according  to 
the  different  ports  of  destination  at  which 
the  ship  stopped  in  the  course  of  her 
voyage.  But  we  are  only  entitled  to 
infer  the  meaning  of  the  parties  firom 
the  language  which  they  have  used ;  and 
as  it  appears  on  the  face  of  the  case,  and 
also  from  the  authorities  above  cited,  that 
a  practice  prevails  among  British  average 
adjusters  not  to  allow  a  loss  Uke  the  pre- 
sent as  a  general  avera^  loss,  we  can 
only  construe  the  expression  "  British 
custom"  as  intended  to  apply  to  that 
practice,  as  the  mode  of  adjusting  the 
average  by  which  the  parties  have  agreed 
to  be  bound.  It  follows,  therefore,  that 
as  the  parties  have  agreed  to  make  this 
custom  a  part  of  their  contract,  the  case 
must  be  decided  in  accordance  with  the 
custom,  and  the  result  is  that  our  judg- 
ment must  be  for  the  defendants.  It  is 
to  be  hoped,  however,  that  in  future  there 
will  be  no  difference  between  law  and 
custom  on  this  point,  and  that  average 
adjusters  will  act  on  the  law  as  now  de- 
clared, and  that  biUs  of  lading  will  also 
be  fiiamed  in  accordance  with  it. 

Judgment  for  the  defetxdanis. 

Attorneys — Milne?  Riddle  &  U«llor,  agents  for 
Hinde,  Milne  &  Sndloir,  Manchester,  for  plain- 
tiffii ;  Cbester  &  Co.,  agents  for  Haigh  &  Co.. 
Liverpool,  for  defendants. 
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1873       r  *^^^  ^'  ™^   UANCHESTEB,   SHEF- 
Peb    1*7    1     "^^  ^^^^  LINCOLNSHIEE   RAIL- 
'  I.    WAT  COMPASY. 

Gommon  Garriert — Baiiiviay  Oompany — 
Negligence — Cattle — Injury  caused  by  Best- 
leunest. 

The  G.  N.  B.  Go.  and  the  defendants 
agreed  that  a  complete  and  ftiU  system  of 
interchange  of  traffic  should  be  established 
from  aU  parts  of  one  company  and  beyond 
its  limits,  to  aU  parts  of  the  other  company 
and  beyond  its  limits,  with  through  Inckets, 
through  rates  and  invoices,  and  interchange 
of  stock  at  junctions,  the  stock  of  the  two 
eom,panies  being  treated  as  one  stock.  The 
agreement  provided  for  the  division  of  the 
traffic.  The  plaintiff,  wishing  to  smd  a 
cow  from  D.  to  8.,  went  to  tlie  station  of 
the  O.  N.  B.  Co.  at  D.  and  booked  her  for 
8.  by  the  defendants'  line.  He  signed  a 
contract,  by  which  it  was  agreed  that  the 
cow  was  to  be  conveyed  upon  certain  condi- 
tions, one  of  which  was  as  follows — "  The 
O.  N.  B.  Go.  give  notice  that  they  convey 
horses,  cai&e,  sheep,  pigs  and  other  live 
stock  in  waggons,  subject  to  the  following 
condition :  That  they  will  not  be  re- 
sponsible for  any  loss  or  injury  to  any  horse, 
cattle,  sheep  or  other  anmnai,  in  the  receiv- 
ing, forwarding  or  delivering,  if  such  dam- 
age be  occasioned  by  the  hiching,  plunging 
or  restiveness  of  the  animal."  The  cow  was 
put  into  a  <rucfe  belonging  to  the  defendants, 
and  teas  conveyed  to  8.,  where  a  servant 
of  the  defendants,  who  was  in  charge  of  the 
yard  or  loading  place,  let  her  out  of  the 
truck,  although  he  was  cautioned  by  the 
plaintiff  not  to  do  so  at  thtU  time.  The 
cow  rushed  out  of  the  truck,  and  after 
running  cibout  the  yard,  got  upon  the  line 
and  was  ktUed: — Held,  per  totam  Curiam, 
having  pouter  to  draw  inferences  of  fact,  thai 
the  O.  N.  B.  Co.  were  the  agents  of  the  de- 
fendants to  maike  the  contract  for  the  car- 
riage of  the  cow,  and  that  if  the  defendants 
were  not  protected  by  the  condition  above  set 
out,  an  action  was  maintainable  against 
them. 

Held  also,^er  Blackbubit,  J.,  and  LuSH, 
J.  (ilELtOB,  J.,  dissentients'),  that  the  ac- 
cident to  the  cow  was  attributable  to  the 
fact  that  the  porter  let  her  out  of  the 
irttck  without  waiting  a  reasonable  time,  as 
he-  might  have  done,  and  that  the  defendants 

Nkv  SastES,  42.-<t3. 


were  therefore  IMle  to  the  plaintiff  for  the 
value  of  the  cow. 

First  connt  of  the  declaration — That 
the  defendants  were  carriers  of  cattle  for 
hire,  from  Doncaater  to  Sheffield,  and 
that  the  plaintiff  delivered  to  the  defen- 
dants, and  the  defendants  received  as 
anch  carriers,  a  certain  cow  of  the  plain- 
tiff, to  be  by  the  defendants  safelj  and 
Becurely  carried  from  Doncaater  to  Shef- 
field aforesaid,  and  there  delivered  to  the 
plaintiff,  for  reward  to  the  defendants ; 
and  all  conditions  were  fnlfiUed,  and  aU. 
things  happened,  and  all  time  elapsed, 
neceasary  to  entitle  the  plaintiff  to  have 
the  said  cow  safely  and  securely  carried 
from  Doncaater  to  Sheffield  aforesaid,  and 
there  delivered  as  aforesaid.  Yet  the 
defendants  did  not  safely  and  secnrely 
carry  the  same  from  Doncaater  to  Sheffield 
aforesaid,  nor  there  deliver  the  same  for 
the  plaintiff,  whereby  the  plaintiff  was 
whoUy  deprived  of  and  loat  the  said  cow. 

Second  connt — That  the  plaintiff  de- 
livered to  the  defendanta,  being  public 
carriers  of  cattle  from  Doncaater  to  Shef- 
field, and  the  defendants  received  a  cer- 
tain cow  of  the  plaintiff's  upon  the  terms 
that  the  defendanta  wonld  safely  carry 
the  said  cow  from  Doncaater  to  Sheffield 
aforesaid,  and  woald  at  Sheffield  aforesaid 
provide  a  safe  and  proper  place  for  the 
unloading  of  the  said  cow  from  the  car- 
riage of  the  defendants,  and  for  the  de- 
livering of  the  said  cow  to,  and  the  receiv- 
ing of  the  said  cow  by  the  plaintiff,  and 
would  nse  due  care  in  and  about  the  said 
anloading  and  delivering  and  receiving, 
for  reward  to  the  defendants  ;  and  all  con* 
ditions  were  fulfilled,  and  all  thinga  hap- 
pened, and  all  times  elapsed,  neceasary  to 
entitle  the  plaintiff  to  maintain  thia  action 
for  the  breach  of  the  said  terms  herein- 
after alleged.  Yet  the  defendants  did 
not,  at  Sheffield  aforesaid,  provide  such 
safe  and  proper  place  as  aforesaid,  nor 
use  due  care  in  and  about  the  said  un- 
loading and  delivering  and  receiving,  and 
by  reason  thereof  the  said  cow  escaped 
and  was'  killed,  and  the  plaintiff  was 
wholly  deprived  of  the  said  cow. 

Third  count. — For  that  the  plaintiff 
entrusted  to  the  defendants  a  cow  of  the 
plaintiff,  and  the  defendants  receive^ 
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the  same  and  undertook  the  care  and 
cnjstody  thereof.  Yet  the  defendants  took 
80  little  and  snch  bad  care  of  the  same, 
and  so  negligently  condacted  themselTes 
in  that  behalf,  that  by  reason  thereof  the 
said  cow  escaped  out  of  their  custody  and 
'was  killed,  'whereby  the  plaintiff  waa 
wholly  deprived  of  the  said  cow. 

There  were  also  the  luraal  money 
Counts. 

Fleas,  1.  As  to  the  first  count,  that  the 
defendants  did  not  receive  the  said  cow 
upon  the  terms  alleged. 

2.  To  the  second  count,  that  they  did 
not  receive  the  said  cow  upon  the  terms 
alleged, 

8.  To  the  third  count,  that  the  plain- 
tiff did  not  entrust  the  said  cow  to  them, 
nor  did  the  defendants  receive  the  same 
and  undertake  the  care  and  custody 
thereof  as  alleged. 

4.  To  the  first  three  counts,  not  guilty. 

5.  To  the  first  three  counts,  that  the 
defendants  received  the  said  cow,  in  those 
counts  mentioned,  upon  the  t^ms  that 
they  should  not  be  responsible  for  any 
loss  or  injury  to  the  said  cow  in  the  re- 
ceiving, forwarding  or  deUvering  the 
same,  if  such  damage  should  be  occa- 
sioned by  the  kicking,  plunging  or 
restiveness  of  the  animal.  And  the  de- 
fendants Bay  that  the  loss  or  injury,  in 
these  counte  mentioned,  was  occasioned 
by  the  kicking,  plunging  or  restiveness 
of  the  animal  in  delivering  the  same. 

6.  To  the  residue  "of  the  declaration, 
never  indebted. 

Issue  joined. 

The  cause  was  tried  before  Cleasby,  B., 
at  the  last  Summer  Assizes  for  Leeds, 
where  it  was  proved  as  follows* — 
That  the  plaintiff,  a  cowkeeper  residing 
at  ShefiSeld,  had  purchased  a  cow,  which 
he  desired  to  send  from  Doncaster  to 
Sheffield,  he  accordingly  took  her  to  the 
Great  Northern  Railway  Station  at  Don- 
caster  and  there  booked  her  for  Sheffield, 
by  the  Manchester,  Sheffield  and  Lincoln- 
shire  Railway,  and  signed  a  contract 
under  which  it  was  agreed  between  the 
undersigned  and  the  Great  Northern 
Railway  Company,    "  that   the    animal 

*  TheM  &cU  ate  aa  stated  in  the  Judgment  of 
MeUor,J. 


named  on  the  other  side  was  to  be  con- 
veyed or%  upon  the  omiditions  mentioned 
upon  the  ticket  received  by  the  under- 
signed from  the  company,  and  not  to  be 
insured ; "  one  of  the  conditions  referred 
to,  and  upon  which  tho  question  turned, 
■  was  aa  follows — "  The  Great  Northern 
Railway  Company  give  further  notice 
that  they  convey  horses,  cattle,  sheep, 
pigs  and  other  live  stock  in  waggons, 
subject  to  the  following  conditions,  first, 
that  they  will  not  be  responsible  for  any 
loss  or  injury  to  any  horse,  cattle,  sheep 
or  other  animal  in  the  receiving,  forward, 
ing  or  delivering,  if  such  damage  be 
occasioned  by  the  kicking,  plunging  or 
restiveness  of  the  animal." 

The  plaintiff's  cow  was  put  into  a  truck 
belonging  to  the  Manchester,  Sheffield 
and  Lmoolnshire  Railway  Company,  and 
the  plaintiff  and  his  man  travelled  by  the 
same  train  ;  they  and  the  cow  ai-rived  at 
the  station  at  Sheffield  about  twenty 
minutes  to  seven  o'clock;  the  plaintiff 
and  his  man  then  got  out  and  walked 
down  to  the  place  where  the  cattle  arriv- 
ing by  train  are  unladen.  They  vraited 
until  the  trucks  were  shunted  to  the 
usual  place  for  the  purpose  of  being  un- 
laden, being  a  sort  of  yard  or  landing 
place  inclosed  with  a  post  and  rail  fence 
on  one  side  and  at  one  end,  and  by  an 
inclosed  pig  pen  at  the  other,  and  with  an 
incline  leading  into  it.  It  was  separated 
from  the  line  of  railway  by  posts  and 
chains,  a  servant  of  the  defendants'  com- 
pany was  in  charge  of  this  yard  or  load- 
ing place,  and  as  soon  as  the  trucks  in 
which  the  cattle  had  been  carried  had 
been  shunted  to  the  side  of  the  yard  he 
called  out,  "  Who  belongs  to  the  Sheffield 
cow  ?  "  the  plaintiff  immediately  said,  "  I 
do."  The  porter  in  charge  said,  "  Have 
you  signed  ?  "  plaintiff  said,  "  No ;  " 
whereupon  he  directed  the  plaintiff  to  go 
to  the  office  and  sign;  the  plaintiff  accord- 
ingly did  so,  saying  to  the  porter,  "  Don't 
let  her  out  until  I  get  back."  After  the 
plaintiff  had  signed  the  book  at  the  office 
ho  came  back  just  as  the  porter  was  un- 
fastening the  truck.  The  plaintiff  there- 
upon said,  "  Don't  let  that  cow  out,  if 
you  do  she'll  go  slap  at  you ; "  the 
porter  turned  and  laughed,  and  said, 
"she'U  be  right  when  she  gets    oat." 
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The  porter  said,  "Olose  the  gate;" 
'whereupon  the  plaintiff  said,  "  I  shall  go 
outside,"  and  did  so.  The  porter  stood 
inside  and  drew  the  bolt  of  the  tmck, 
and  the  cow  mshed  out  and  ran  aboat 
the  yard  ;  the  chains  were  down,  and  the 
porter  and  plaintiff's  man  struck  at  her 
to  turn  her  back ;  she  ran  up  the  incline 
into  the  pig  pen,  and  then  down  and  np 
a^ain,  and  jumped  OTer  the  rails  of  the 
pig  pen  on  to  the  line  and  tunnel,  and 
was  killed. 

The  plaintiff,  for  the  purpose  of  estab- 
lishing his  right  to  sue  the  defendants, 
called  for  and  pat  in  evidence  an  agree- 
ment between  the  Manchester,  Sheffield 
and  Lincolnshire  Railway  Company,  and 
the  Great  Northern  Railway  Company, 
dated  17th  of  June,  1857,  of  which  the 
material  clauses  were  the  following — 

"  That  a  complete  and  full  system  of 
interchange  of  trafficin  passengers,  goods, 
cattle,  parcels,  &c.,  be  established  from  aU 
parts  of  one  company  and  beyond  its 
limits,  to  all  parts  of  the  other  company  and 
beyond  its  limits  with  '  through  tickets, 
through  rates '  and  invoices,  and  inter- 
change of  stock  at  junctions,  the  stock  of 
the  two  companies  being  treated  as  one 
stock,  mileage  and  demurrage  not  being 
charged  between  the  two  companies,  the 
repairs  of  the  rolling  stock  of  each  com- 
pany being  done  by  the  company  owning 
li 

"  That  the  two  companies  do  aid  and 
assist  each  other  in  every  possible  way, 
as  if  the  whole  concern  of  both  companies 
were  amalgamated,  and  that  every  pos- 
sible facility  be  gpiven  by  either  party  to 
develope  and  increase  the  traffic  of 
both. 

"  That  a  joint  committee  of  three  di- 
rectors of  each  of  the  two  companies  shall 
have  the  charge  of  the  working  out  of  this 
agreement,  with  power  to  call  in  a  chair- 
man unconnected  with  the  traffic  of  either 
company,  (say  a  barrister  of  good  practice, 
or  other  public  man  of  good  standing,) 
summarily  to  settle  any  dispute  that  may 
arise. 

"  That,  in  dividing  the  through  traffic, 
the  following  miles  shall  be  given  to  the 
Manchester,  Sheffield  and  Lincolnshire 
Company,  from  the  total  actual  aggregate 


Between  Manchester,  and  places  west 
of  Manchester,  and  London  and 
places  south  of  London  .        .        .     20  milea. 

Between  Manchester  and  Sheffield  in- 
closive  of  both,  and  London  and 
places  south  of  London  .        .      18  miles. 

Between  Shefi9eld  and  London,  ditto 
ditto 10  miles. 

Between  Hull  and  London,  ditto  ditto      10  miles. 

Between  Grimsbj  and  London,  ditto 
ditto 20  miles. 

"  All  other  traffic  to  be  divided  on  actual 
mileage.  A  model  settlement  to  be  pre- 
pared by  the  accountants. 

"All  traffic  to  be  divided  after  the  de- 
duction of  government  passenger  duty  and 
the  usual  clearing  house  terminals  on 
goods  and  parcel  traffic." 

Upon  these  facts,  the  learned  Judge 
ordered  that  a  nonsuit  should  be  enteral, 
with  leave  to  the  plaintiff  to  move  to  set 
the  nonsuit  aside  and  enter  a  verdict  for 
the  plaintiff  for  152. ;  the  Court  to  have 
power  to  draw  inferences  of  fact. 

A  rule  having  been  obtained  accord* 
ingly— 

/.  H.  Me^ior  and  Kennedy  shewed  cause 
against  the  rule  (on  Feb.  4). — (They 
first  argued  that  the  effect  of  the  agree- 
ment was  simply  that  the  two  companies 
should  work  in  harmony,  and  not  that 
they  were  partners  or  joint  principals  for 
one  another.)  Next,  assuming  that  the 
action  was  properly  brought  against  the 
defendants,  it  is  submitted  that  the  evi- 
dence gstabUshes  either  that  the  cow,  not 
being  in  a  fit  state  to  be  carried,  was  de- 
livered to  the  defendants  without  notice 
that  she  was  in  such  a  state,  or  that  she 
had  worked  herself  into  such  a  state  in 
the  course  of  the  journey.  The  defend- 
ants are  protected  &om  liability  because 
the  cow  was  killed  in  the  course  of  being 
delivered  at  the  end  of  the  journey,  and 
the  damage  was  by  reason  of  her  restive- 
ness.  The  defendEints  were  not  bound  to 
keep  her  in  the  truck,  and  there  was 
nothing  to  shew  that  the  station  yard  was 
not  reasonably  fit  for  the  delivery  of 
cattle  at  the  end  of  the  joui-ney.  The  de< 
fendantfl  are  only  bound  to  supply  a 
reasonably  fit  truck,  which  they  did — 
The  Great  Western  Bailway  Company  ▼ 
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Jihwer  (]).  In  Kendall  ▼.  The  London 
and  South  Western  Bailway  Gotnpany  (2), 
which  was. an  action  for  injury  gnstained  by 
a  horae  while  being  carried  on  defendants' 
railway,  BramwelC  B.,  and,  "  There  ia  no 
donbt  tiiat  in  this  case  the  horse  was  the 
immediate  cause  of  its  own  injuries.  That 
is  to  say,  no  person  got  into  the  box  and 
injured  it.  It  slipped,  or  fell,  or  kicked,  or 
plnnzod,  or  in  some  way  hurt  itself.  If 
it  did  so  from  no  cause  other  than  its  in- 
herent propensities,  *ita  proper  vice,' 
that  is  to  say,  from  fright  or  temper  or 
strnggUng  to  keep  its  legs,  the  defendants 
are  not  liable."  So  here  it  is  submitted 
that  the  cow  from  its  own  proper  vice  got 
upon  the  line  where  it  was  killed. 

Price  and  Dodd,  in  support  of  the  rule. — 
The  two  companies  are,  in  fact,  partners, 
or  at  any  rate,  the  Great  Northern  Com- 
pany were  agents  to  carry  on  behalf  of 
the  defendants.  The  effect  of  the  agree- 
ment is  to  amalgamate  the  whole  concern, 
to  make  it  one  undertaking.  The  train, 
engine  and  carnages  were  the  property  of 
the  defendants,  and  clearly  they  are  liable. 
Although  there  may  not  be  a  community 
of  loss,  there  is  of  profit,  and  that  is 
sufficient.  The  second  question  is  a 
mixed  question  of  law  and  fiut.  The 
porter  was  guilty  of  a  distinct  act  of 
negligence.  It  was  reasonable  that  the 
plaintiff  should  ask  him  not  to  turn  the 
OQW  out  at  once.  If  the  chains  had  been 
np  and  the  pig  pen  closed,  the  accident 
could  not  have  happened.  It  was  a 
negligent  act  to  keep  the  station  in  such 
a  condition.  Again,  the  porter  turned 
her  out  at  some  risk  to  the  people.  The 
excitemebt  of  the  cow  was  merely  tem> 
poraiT ;  she  might  have  been  calmed  if 
time  haid  been  given  her.  Timidity  is  not 
reetivenees.  In  KendaU  v.  TAa  SoiUh 
Western  SaHteay  Company  (2),  Bram- 
well,  B.,  after  the  passage  already  referred 
to,  said,  "  But  if  it  so  hurt  itself  from  the 
defendants'  n^hgence  or  any  misfortune 
happening  to  the  train,  though  not 
throng^  any  n^ligence  of  the  defend- 
ants, aa  for  instance    from    the    horse 

(1)  41  Iaw  J.  Bep.  (N.S.)  CJ.  268 ;  s.  e.  nom. 
Xomer  T.  Tie  Great  Western  Railieay  Company, 
Law.  »p.  7  CJP.  6«S. 

(8)  41  Lav  J.  Bep.  (k&)  £icb.  181 ;  B.  c  Law 
Stf.  7  £id>.  373. 


box  leaving  the  line,  owing  to  some  ob- 
structions maliciously  pat  npon  it,  then 
the  defendants  would,  as  insnrera,  be 
liable."  See  also  Booth  v.  The  North 
Eattem  BaUtcay  Conypany  (3). 

Cur.  adv.  wit. 

The  learned  Judges  differing  in  opinion, 
the  following  judgments  were  ddivered 
on  Feb.  17, 

Mellob,  J,  (after  stating  the  &ct8  as 
above  set  forth)  said :  "  This  was  the 
plaintiff's  case,  and  it  was  therefore  con- 
tended, on  behalf  of  the  defendants,  that 
the  contract  for  the  carriage  of  the  cow 
was  with  the  Great  Northern  Railway 
Company,  and  not  with  the  defendants, 
and  further  that  the  loss  of  the  cow  was 
caused  by  the  cow  being  restive  and  unfit 
to  be  carried  by  railway. 

My  brother  Cleasby  being  of  opinion 
that  the  loss  of  the  cow  was  wholly 
attributable  to  the  character  of  the  cow, 
and  that  if  the  defendants  did  not  com- 
pletely perform  their  contract,  it  was 
because  the  cow  conld  not  be  delivered, 
directed  the  plaintiff  to  be  nonsuited 
leaving  the  other  question  open  to  the 
defendants,  and  reserving  leave  to  the 
plaintiff  to  move  to  enter  the  verdict 
for  him  for  151.,  if  any  contract  was 
established  between  him  and  the  defend- 
ants, and  if  the  case  was  not  within  the 
exception  in  the  contract  as  to  restive- 
ness.  The  Court  to  draw  inferences  &om 
the  £aiots.  y 

At  the  conclusion  of  the  arguments, 
we  declared  our  opinion  that  the  action 
was  rightly  brought  against  the  defend- 
ants, inasmuch  as  the  provisiouB  of  the 
agreement  of  the  17th  of  June,  1857,  con- 
stituted, if  not  an  actual  partnership  be- 
tween the  respective  companies  as  to  all 
the  matters  embraced  by  it,  still  that.it 
came  within  the  rule  expressed  by  Lord 
Cranworth  in  Cox  v.  Hickman  (4). 
"  But  the  real  ground  of  liability  is  uiat 
the  trade  has  been  carried  on  by  persons 
acting  on  his  behalf,"  and  per  Lord  Wens- 
leydale  to  the  same  effect,  in  the  same  case 

(3)  36  Law  7.  Bep.  (r.s.)  Exeh.  83 ;  s.  c.  Law 
Bep.  2  Exch.  173. 

(4)  8  H.  Ik  Cas.  268 ;  s.  c.  30  Law  J.  Bep. 
(K.8.)  CJ».  126. 
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(5).  In  our  opinion  the  Great  Northern 
BaUway  Company  became,  by  virtae  of 
their  agreement  with  the  defendants,  the 
agents  of  the  latter,  to  make  the  contract 
for  the  carriage  of  the  cow  with  the  plain- 
tiff. We  reserved  for  farther  consideration 
the  question  as  to  the  effect  of  the  ex- 
ception as  to  restiveness  contained  in  the 
contract. 

It  was  contended  for  the  plaintiff,  that 
althongh  the  effect  of  the  reservation  was 
to  relieve  the  defendants  from  liability  for 
any  injury  to  the  cow,  arising  from  the 
restiveness  of  the  animal  during  the  re- 
ceiving, for  waging  or  delivering  the  same, 
yet  it  did  not  relieve  them  from  liability 
for  negligence  on  the  part  of  the  defend- 
ants' servants,  in  the  delivery  of  the  cow, 
and  we  are  all  agreed  that  such  is  the 
true  effect  of  the  contract.  Bat  it  was 
farther  contended,  that  we  onght  to  draw 
the  inference  that  there  was  negligence 
on  the  part  of  the  defendants'  servants,  in 
the  deUvery  of  the  cow  under  the  circnm- 
stances  above  stated,  and  it  is  with  regard 
to  this  contention  on  the  part  of  the  plaia- 
tiET,  that  the  difference  of  opinion  amongst 
the  members  of  the  Court  arises.  It  was 
Buggested  in  the  first  place,  that  the 
porter  in  charge  of  the  landing  place  was 
too  hasty  in  unfastening  the  door  of  the 
track  after  he  had  been  warned  by  the 
owner  that  if  he  did  so,  the  cow  would  ran 
slap  at  him.  Secondly,  that  he  ought  to 
have  widted  until  other  animals  had  been 
unloaded  firom  the  tracks,  which  might 
have  had  the  effect  of  calming  the  restive- 
ness and  excitement  of  the  cow ;  and 
thirdly,  that  the  chains  of  the  posts  divi- 
ding we  landing  yard  &om  the  line  of  rails 
were  some  of  them  down.  Now,  I  am  of 
opinion,  that  there  is  nothing  in  any  of 
these  suggestions,  or  in  the  &cts  as  they 
appear"  on  the  Judge's  notes,  which  ought 
to  induce  us  to  draw  the  inference  of 
negligence  on  the  part  of  the  company's 
servant,  which  frees  the  case  &om  the 
effect  of  the  reservation  as  to  restiveness 
contained  in  the  contract  of  carriage. 

I  think  that  the  effect  of  that  reser- 
vation was  to  relieve  the  defendants  &om 
all  habiUty  arising  from  the  restiveness  of 
the  cow.     I  cannot  doubt,  that  the  causa 

(6)  8  H.  L.  Cm.  312,  813 ;  8.  c.  30  Law  J.  Bep. 
(xj.)  CJ.  140. 


causans  of  the  injury  was  the  restiveness 
of  the  cow. 

The  contention  of  the  plaintiff  if  it 
could  be  successful,  would  extend  instead 
of  diminish  the  liability  of  the  defendants 
in  the  carriage  and  deUvery  of  such 
animals',  as  it  would  require  the  company 
not  merely  to  provide  an  ordinary  and 
reasonable  place  of  deUvery,  and  to  use 
ordinary  and  reasonable  care  adapted  to 
animals  in  the  normal  condition,  but  the 
limit  of  the  precautions  to  be  adopted  by 
the  defendants,  would  necessarily  be  re- 
quired to  be  commensurate  with  the 
excitement  and  restiveness  of  the  cattle 
to  be  delivered.  It  cannot,  I  think,  be 
doubted  that  if  the  cow  in  the  present 
case,  had  not  been  restive  within  the 
meaning  of  the  reservation  in  the  contract, 
the  place  of  deUvery,  and  the  coarse 
adopted  by  the  company's  servants  would 
have  insured  the  safe  delivery  of  the  cow. 
The  place  of  delivery  was  the  usual,  and, 
under  ordinary  circumstances,  a  suitable 
place  for  delivery. 

It  is  not  pretended  that  the  porter  in 
charge  was,  in  any  sense,  an  improper  or 
incompetent  person  to  superintend  the 
delivery  of  cattle,  and  most  probably  he 
had  had  great  experience.  Was  there 
then  any  duty  on  his  part  to  delay  the 
deUvery  of  the  cow,  because  at  the  moment 
he  was  un&stening  the  door  of  the  truck, 
the  owner  of  the  cow  said  to  him,  "  Don't 
let  that  cow  out ;  if  you  do  she'll  go  slap 
at  yon."  If  the  porter  in  charge  was  to 
govern  the  discharge  of  his  duty  by  such 
an  intimation  of  personal  danger  so  con- 
veyed, the  business  of  the  company  would 
be  greatly  impeded  ;  that  the  cow  in  ques- 
tion was  not  the  only  beast  to  be  de- 
Uvered,  is  manifest,  not  only  &om  the 
evidence,  but  from  the  suggestion  made 
by  the  plaintifTs  counsel,  that  the  porter 
ought  to  have  delayed  the  delivery  of  that 
cow  until  other  cattle  had  been  unladen — 
how  long  was  the  delay  to  last  P  Was  it 
to  be  co-extensive  with  the  restiveness  of 
the  animal.?  Was  the  business  of  the  com- 
pany to  suffer  indefinite  delay  and  in- 
convenience, because  the  plaintiff  had 
chosen  to  send  a  cow  in  an  unfit  con- 
dition ? 

According  to  the  contention  on  the 
part  of  the  plaintiff,  the  reservation  in  the 
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oontraci,  inittcad  of  reliering  the  company 
nnd  rcNtricting  their  liabilitr,  woald  posi- 
tivnly  exUfnd  it,  and  iimteadof  expressing 
that  tho  companj  would  not  be  liable  for 
injury  artMing  from  the  restiveneMof  such 
tttiimalu,  would  be  conHtmed  to  mean, 
that ."  nwtivo  cows  will  be  treated  with 
nnuNual  care." 

Haroly  it  cannot  be  contended  that  the 
dtilay  wan  to  bo  co-extensive  with  the  ex> 
citomont  of  tho  cow,  or  that  other  serranta 
wore  to  bo  drawn  from  other  dntiea  to 
nNNist  in  the  delivery,  or  that  other  cattle 
tthould  bo  unloaded  ont  of  tnm  for  the 

imriwHo  of  quieting  this  restive  cow. 
)nly  one  other  suggestion  of  negligence 
wan  made,  viz.,  that  the  chains  were 
down;  the  answer  to  that  is,  that  the 
death  of  tho  cow  was  in  no  respect  due  to 
that  fact. 

In  conclnaioD,  I  express  my  opinion 
that  tlio  porter  was  not  bound  to  alter  the 
usual  anu  ordinary  course  of  delivery  by 
reason  of  what  was  said  .by  the  plaintiff 
ON  to  tho  probabilitv  of  his  incurring  per- 
sonal danger,  but  that  it  was  his  duty  to 
oxoroiso  his  own  judgment  as  to  any 
danger  resulting  from  lotting  out  the  cow, 
and  if  ho  did  so  honestly,  it  cannot  be 
imputod  to  the  company  as  negligence. 
I  mrthor  think  that  the  true  effect  of  the 
company's  contract  was  to  take  ordinary 
and  usual  and  reasonable  means  of  de- 
livering cattlo  sufficient  and  reasonable 
for  cattlo  in  their  normal  condition,  but 
tlmt  they  were  not  under  the  contract  in 
qupHtion,  obliged  to  depart  from  such  ordi- 
nary, usual  and  reasonable  means,  because 
tho  cow  in  aucstion  was  restive,  excited, 
and  unfit  to  be  delivered. 

I  Rgroe,  theixiforo,  with  the  opinion  of 
my  brother  Cloosby  expressed  at  the  trial, 
and  I  think  that  the  loss  of  tho  cow  was 
wholly  attributable  to  her  character  and 
condition,  and  not  to  negligence  on  the 
part  of  tho  company  j  and  therofoi-o  that 
the  rule  to  outer  the  verdict  for  the  plain- 
lilf  ought  to  bo  discharged. 

LisH,  J.,  dolivorwi  the  following  judg- 
ment of  himself  and  Bijickiu'rn,  J. — Wq 
intimattnl,  in  tho  coarse  of  tho  argument^ 
onr  opinion  that  the  action  if  sustainable 
at  all  mii;ht  ho  brought  oit  her  against  tlie 
pr^'sont  ilotVudanta  or  ng!\iust  tho  Great 
Kortltera  Kaihvay  Company.  The  reasons 


for  onr  so  holding  have  been  stated  by 
my  brother  MeOor  in  his  judgment,  and 
in  those  reasons  we  concur.  The  case  was 
not  submitted  to  the  jury,  but  leave  was 
reserved  to  the  Court  to  enter  a  verdict 
for  the  plaintiflf^  if  the  Court  should  be  of 
opinion  that  the  case  was  not  within  the 
exception  of  "restivenesa,"  and  if  any 
liability  on  the  part  of  the  defendants  was 
established.  We  are,  therefore,  placed  in 
the  position  of  a  jury,  and  bound  to  draw 
our  own  conclusions,  and  say  whether  a 
jury  onght  to  have  found  their  verdict 
for  the  plaintiff  or  for  the  defendants.  It 
is  upon  the  question  what  is  the  proper 
conclusion  to  be  drawn  from  the  evidence 
that  the  difference  between  us  arises. 

The  facts  lie  in  a  very  small  compass. 
The  plaintiff  having  bought  a  cow  in  the 
market,  booked  it  at  Soncaster  to  be 
carried  by  rail  to  Sheffield,  where  he  re- 
sided, he  and  his  man  travelling  as  pas- 
sengers by  the  same  train.  The  train 
arrived  at  Sheffield  between  six  and  seven 
in  the  evening  of  the  same  day,  the  16th 
of  November,  and  the  cattle  trucks  were 
drawn  up  to  their  proper  place,  by  the 
side  of  the  cattle  yard.  The  plaintiff  who 
hod  to  go  to  the  office  and  sign  a  receipt 
for  the  cow,  before  he  was  permitted  to 
take  her  away,  told  the  porter  not  to  let 
the  cow  out  of  the  track  till  he  came 
back.  On  his  return  from  the  office,  he 
observed  that  the  porter  was  unfastening 
the  truck.  He  called  out  to  him,  "  Don't 
let  the  cow  out,  if  you  do  she'll  go  slap  at 
you."  The  porter  answered,  "  She'll  be 
all  right  when  she  gets  out,  close  the 
gate,"  and  proceeded  to  unbolt  the  door. 
The  plaintiff,  thereupon,  left  the  yard 
saying, "  If  you  do  that  I  shall  go  outside." 
The  cow  being  let  out  began  to  mn  about 
the  yard,  and  towards  a  spot  whence  she 
might  have  got  on  to  the  line.  Being 
driven  back  by  some  persons  who  were 
there,  she  ran  up  to  a  pig  pen  at  the  other 
end  of  the  yard,  and  leaped  over  the  rails 
of  the  pen  on  to  the  line,  where  she  was 
run  over  and  killed  by  a  passing  train. 

The  fair  inference  from  these  fi>tcts  is, 
we  think,  that  the  cow  was,  while  in  the 
truck,  in  so  excited  a  state  as  to  make  it 
dangerous  to  let  her  oat  until  preparaidons 
had  been  made  for  securing  her,  and 
taking  her  away  in  safety,  which  is  what 
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I  infer  the  plaintiff  intended  to  do ;  and 
that  the  warning  given  to  the  porter, 
though  it  intimated  only  danger  to  himself 
as  the  conseqnence  of  liberating  the  cow 
at  that  moment,  must  or  ought  to  have 
conveyed  to  his  mind,  that  other  mischief 
might  happen,  if  the  animal  were  then 
Bet  at  large. 

It  was  contended  for  the  defendants, 
that  there  was  no  evidence  of  negligence, 
and  that  at  all  events  the  company  were 
exonerated  from  liability  by  virtue  of  the 
conditions  printed  on  the  cattle  ticket, 
and  by  which,  no  doubt,  the  plaintiff'  was 
bound. 

The  condition  relied  on  is  in  these 
terms — "The  company  give  notice  that 
they  conv^  horses,  cattle,  sheep,  pigs  and 
other  live  stock  in  waggons,  sabject  to  the 
following  conditions : 

First.  That  they  will  not  be  responsible 
for  any  loss  or  injury  to  any  horse,  cattle, 
sheep  or  other  animal  iu  the  receiving, 
forwarding  or  delivering,  if  such  damage 
be  occasioned  W  the  kicking,  plunging 
or  restiveness  of  the  animal." 

It  cannot,  we  think,  be  contended,  that 
this  condition  dispenses  with  the  use  of 
reasonable  care  on  the  part  of  the  com- 
pany in  the  receiving,  carrying  and  de- 
livering cattle,  any  more  than  the  ex- 
ception of  perils  of  the  sea  in  a  bill  of 
lading  relieves  a  shipowner  from  the 
obhgation  to  navigate  with  ordinary  skill 
and  care.  The  exception  goes  to  limit 
the  liability,  not  the  duty.  It  is  the  duty 
of  the  carrier  to  do  what  he  can  by 
reasonable  skill  and  care  to  avoid  all 
perils,  including  the  excepted  perils.  If, 
notwithstanding  such  skill  and  care, 
damage  does  occur  from  these  perils,  he 
is  released  from  liability,  but  if  his  negli- 
gence has  brought  on  the  peril,  the  damage 
is  attributable  to  his  breach  of  duty,  and 
the  exception  does  not  aid  him.  See 
PMlMps  V.  Clarlc  (6).  The  precise  degree 
of  care  which  it  is  tiie  duty  of  a  carrier  to 
use  in  delivering  the  goods  entrusted  to 
him,  must  depend  upon  and  vary  wfth 
the  nature  and  condition  of  the  thing 
carried,  and  the  ever  varying  circum- 
stances under  which  the  delivery  takes 
place.     Some  goods  require  much  more 

(6)  2  Com.  B.  Bep.  K.S.  Ifi6 ;  s.  c  26  Law  I. 
Beg.  (K.B.)  CJ".  167. 


tender  handHngthan  others ;  some  animals 
much  more  care  and  management  than 
others,  according  to  their  nature,  habits 
and  conditions ;  and  the  line  of  conduct 
which  the  carrier  should  propose  to  him- 
self is  that  which  a  prudent  owner  would 
adopt  if  he  were  in  the  carrier's  place,  and 
had  to  deal  with  the  goods  or  animals 
under  the  oircnmstances  and  subject  to 
the  condition  in  which  the  carrier  is 
placed,  and  under  which  he  is  called  on 
to  act. 

K  it  had  appeared  in  this  case  that  the 
exigencies  of  business  required  the  porter 
to  discharge  the  cattle  trucks  imme- 
diately, or  that  the  plaintiff  meant  to  put 
upon  the  company  the  charge  of  his  cow, 
or  to  require  the  use  of  the  truck,  for  an 
unreasonable  time,  the  case  would  have 
borne  a  different  complexion ;  but  we 
infer  that  all  which  the  plaintiff  wanted 
was  time  to  enable  him  either  to  soothe 
and  quiet  the  cow,  so  that  he  might  drive 
her  home,  or  to  secure  her,  and  so  pre- 
vent her  doing  mischief  either  to  herself 
or  to  persons  who  might  come  in  her 
way,  and  that  the  porter  could,  without 
loss  or  inconvenience  to  the  company  or 
any  other  person,  have  kept  the  cow  in 
the  truck  for  that  reasonable  time.  This, 
we  think,  he  was  therefore  bonnd  to  do, 
and  that  as  the  mischief  was  attributable 
to  his  letting  her  at  large,  the  defendants 
are  liable.  We  are  therefore  of  opinion 
that  the  nonsuit  was  wrong,  and  tluit  the 
verdict  ought  to  be  entei^d  for  the  plain- 
tiff for  152.,  the  statutory  value  of  the 
cow. 

Btde  absolute. 

Attorneye — Pitman  &  Lane,  agents  for  ChambefS 
&  Son,  ShefSeld,  for  plaintiff;  Cunliffe  & 
Beaumont,  agents  for  J.  B.  &  B.  Lingard, 
Manchester,  for  defendants. 
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The  Mayor's  GovH — Foreign  Attachment 
— Bender  —  ImpTisonment  —  The  Debtors' 
Act,  1869  (32  ^  33  Vicf.  c.  62), ««.  4  ^  29, 

Where  in  a  proceeding  by  foreign  attache 
menty  the  defendant  reriders  himself  in  dis» 
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toltttum  of  the  attaeJiment,  aaid  the  plaintiff 
goes  on  in  the  action  and  recoven  judgment, 
the  defendant  is  entitled  to  he  discharged 
from  custody  by  virtue  of  section  4  of  The 
Debtors  Act,  1869.  The  2Qth  section  of 
that  Act  which  preserves  the  custom  of 
foreign  attachment  does  not  operate  so  as  to 
maJee  the  defendant,  under  such  circum- 
stances, liable  to  he  detained  in  custody. 

A  writ  of  habeas  oorpns  had  been 
granted,  directed  to  the  Governor  of  the 
Queen's  Prison  for  London  and  Middlesex, 
at  HoUowaj,  directing  him  to  bring  the 
body  of  Samuel  Wilkins  immediately  be- 
fore the  Court  of  Queen's  Bench  to  under- 
go  and  receive  all  and  singular  such 
matters  and  things  as  the  said  Court 
should  then  and  there  consider. 

The  ciroamstances  under  which  the 
said  Samuel  Wilkins  was  detained  in  the 
said  prison  were  as  follows — 

In  the  month  of  February,  1872,  he 
had  purchased  goods  of  the  plaintiff,  and 
after  pa3ring  a  sum  of  money  down  had 
given  two  bills  for  the  remainder  due 
from  him  to  the  plaintiff.  He  had  a  sum 
of  money  in  the  London  and  County  Bank, 
at  HacKney,  and  on  the  25th  of  Sep- 
tember, the  plaintiff  caused  an  attachment 
for  the  sum  of  79?.  lOo.  4d.  to  be  issued 
out  of  the  Mayor's  Court,  and  the  money 
in  the  bank  amounting  to  such  sum 
was  attached.  At  the  same  time  an 
action  was  commenced  against  him  in  the 
Mayor's  Court  to  recover  the  said  sum 
of  791.  10*.  4d.  In  order  to  dissolve  the 
attachment,  Samuel  Wilkins  surrendered 
himself  into  the  custody  of  the  Sergeant 
at  Mace  of  the  Mayor's  Court  for  the 
purpose  of  his  appearance  at  the  trial  of 
the  said  action  or  other  the  termination 
thereof.  On  the  2nd  of  January,  1873, 
the  said  action  was  terminated  by  the 
plaintiff  signing  judgment  for  the  sum  of 
801. 19s.  2d. 

An  application  was  then  made  to  the 
Mayor's  Court  for  the  discharge  of 
Wilkins,  but  the  judge  deoliaed  to  dis- 
charge him,  thinking  that  this  Court  was 
the  proper  Court  to  order  such  dischai-ge, 
if  he  was  entitled  to  be  discharged. 

Kemp  now  moved  that  he  might  be 
discharged  from  custody. — Tie  proceeding 


by  foreign  attachment  is  not  an  original 
proceeding,  but  is  ancillary  to  other  pro- 
ceedings to  ensure  the  appearance  of  the 
defendant  in  the  suit.  In  ancient  times 
every  freeman  of  the  City  of  London  lived 
within  the  city,  and  the  Court  had  speedy 
remedies  against  them.  All  other  per- 
sons who  lived  outside  were  called 
"  foreigners,"  and  this  proceeding  by 
foreign  attachment  came  into  use  in  order 
to  compel  such  persons  to  appear  to  a 
suit  brought  against  them.  A  defendant 
may  appear  in  the  action  in  dissolution 
of  the  attachment  by  three  different 
methods — ^first,  by  bail ;  second,  by  ren- 
der; third,  by  payment  of  money  into 
Court.  See  Brandoii  on  Foreign  Attach- 
ment,  p.  106.  The  present  defendant  has 
adopted  the  second  meUiod ;  he  has  rendered 
his  body  to  prison  and  has  thus  dissolved 
the  attachment.  The  plaintiff  has  obtained 
judgment,  but  has  not  issued  execution,  or 
charged  the  defendant  thereon.  The  de- 
fendant is  now  entitled  to  be  discharged 
under  section  4  of  the  Debtors  Act,  1869. 
If  not,  he  might  be  kept  in  prison  for  his 
whole  life  unless  he  pays  the  debt.  In 
Brandon  on  Foreign  Attachment,  p.  104, 
the  law  is  thus  stated :  "  An  attachment 
is  a  process  merely  to  compel  the  appear- 
ance of  the  defendant  in  an  action  brought 
against  him ;  therefore,  upon  his  appear- 
ance becoming  perfected  according  to  the 
custom,  the  attachment  and  all  the  pro- 
ceedings thereupon  become  void,  and  the 
action  becomes  an  action  against  the  de- 
fendant, with  security  by  bail  or  otherwise 
for  his  appearance." 

[QuAiN,  J. — In  the  notes  to  Turbill's 
Case  (1),  it  is  stated  as  follows  :  "  How- 
ever, a  foreign  attachment  like  the  process 
by  distringas  in  the  Courts  at  Westmin- 
ster, is  to  no  other  purpose  than  to  compel 
the  appearance  of  the  defendant.  There- 
fore if  he  appear  within  a  year  and  a  day 
and  put  in  bail,  though  after  judgment 
and  execution  against  the  garnishee,  the 
attachment  is  at  an  end  if  satisfaction  be 
not  entered  upon  the  record."] 

The  imprisonment  of  the  defendant  is 
no  longer  lawful.  (He  referred  to  Day  v. 
Faupierre  (2). 

(1)  1  Wm.  Sound.  67  a. 

(2)  18  Law  J.  Rep.  (N.S.)  Q.B.  270. 


Digitized  by 


Google 


Vol.  42.] 


HILARY  TERM.  1873. 


97 


Ii.  Glynn,  for  the  plaintiff. — The  de- 
'  fcnidant  maybe  kept  in  custody  till  he  pays 
the  debt.  The  Lord  Mayor's  Court  has 
refased  to  discharge  him.  It  is  true  that 
by  the  Debtors  Act,  1869,  8.  4,  no  person, 
after  the  commencement  of  that  Act,  is 
to  be  arrested  or  imprisoned  for  making 
de&olt  in  payment  of  a  sum  of  money 
except  in  certain  specified  cases,  bat  it  is 
sabmitted  that  the  imprisonment  of  the 
defendant  is  not  made  illegal  by  that  enact- 
ment, inasmuch  as  section  29  enacts  "that 
noUmig  in  the  Act  contained  shall  affect 
the  custom  of  foreign  attachment  as  ex- 
ercised by  any  competent  Court,  or  the 
proceedings  in  relation  to  sach  custom." 

[CocKBUBN,  C.J.  —  The  plfuntiff  has 
obtained  the  benefit  of  the  foreign  attach- 
ment by  the  render  of  the  defendant.  Bat 
the  defendant  must  now  be  discharged, 
because  the  Legislatnre  has  by  the  4th 
section  made  the  imprisonment  illegal.] 

In  Brandon  on  Foreign  Attachment,  p. 
105,  it  is  said,  "  A  defendant  may  appear 
in  the  action  in  dissolution  of  the  attach- 
ment at  any  time  before  the  plaintiff  has 
acknowledged  satisfaction ;  the  appear- 
ance may  be  by  any  of  the  methods  here- 
after spoken  of;  Out  after  the  acknow- 
ledgement of  satisfaction,  a  defendant 
cannot  dissolve  the  attachment,  because 
the  satisfkction  is  a  receipt  by  the  plaintiff 
of  the  property  recovered  under  the  at- 
tachment, and  a  discharge  of  the  defend- 
ant upon  the  record  of  his  debt  due  to  the 
plaintiff,  so -far  as  the  amount  recovered 
will  extend  ;  but  until  this  is  perfected, 
the  debt  remains  undischarged,  and  still 
liable  to  the  plaintiff,  the  payment  of  the 
defendant's  debt  by  the  third  party  not 
being  complete,  and  therefore  the  defend- 
ant is  permitted  to  appear  in  dissolution." 
And  again,  at  p.  109,  "If  bail  has  been 
put  in,  and  upon  the  trial  of  the  action, 
or  in  any  other  method,  the  plaintiff  obtain 
judgment  against -the  defendant,  the  de- 
fendant may  issue  a  writ  of  execution  in 
the  ordinary  form  of  writs  of  execution, 
upon  which  the  defendant  may  be  arrested 
if  the  amount  exceed  202.,  or  the  plaintiff 
may  direct  the  sergeant  at  mace  imme- 
diately to  return  it  wore  est  invenliis,  which 
return  the  sergeant  will  make  as  of 
course." 

[CocKBUKW,  C.J. — ^That  shews  that  in 
NuTf  SEBiBa,  42.— <1.B. 


order  to  detain  him  it  is  necessary  that 
you  should  take  new  proceedings  against 
him.     Has  that  been  done  f]      , 

No.  Day  V.  Paupierre  (4)  shews  that 
he  is  not  entitled  to  be  discharged  under 
1  &  2  Vict.  c.  110,  which  abolishes  arrest 
on  mesne  process,  because  the  render  is 
voluntary. 

COCEB0KN,  C.J. — ^I  think  it  clear  that 
the  defendant  is  entitled  to  his  discharge. 
The  process  of  foreign  attachment  appears 
in  ancient  times,  beyond  all  question,  to 
have  been  resorted  to  and  established, 
simply  as  a  means  of  bringing  within 
the  jurisdiction  of  the  city  the  "foreign  " 
debtor  (,who  could  not  be  arrested  by 
process  issuing  out  of  the  Lord  Mayor's 
Court)  by  the  attachment  of  any  goods  « 
that  he  had  within  the  city,  and  which 
goods  could  only  be  released  from  the 
attachment  by  the  debtor  coming  in  and 
placing  himself  in  the  same  position  as 
though  he  had  been  within  the  jurisdic- 
tion of  the  city,  and  so  capable  of  being 
arrested.  He  ,  could  only  get  the  attach- 
ment dissolved  by  satisfying  the  debt,  by 
rendering  his  person,  or  by  giving  bail. 
The  rendering  his  person  and  the  giving 
bail  were  both  analogous  to  the  arrest  on 
mesne  process  by  a  capias  ad  responden- 
dum; bat  it  appears  that  in  the  Lord 
Mayor's  Court,  as  in  the  other  Courts  of 
Common  Law,  the  arrest  on  mesne  pro-  . 
cess  terminated  with  the  judgment  ob- 
tained in  the  suit.  If  bad  were  given,  the 
bail  were  bound  to  surrender  the  body, 
and  it  was  necessary  in  the  superior 
Courts  to  charge  the  defendant  by  a  writ 
of  capias  ad  galisfaciendum,  if  it  was 
intended  to  proceed  against  his  person 
and  not  against  his  goods.  It  appears 
that  there  is  an  analogous  proceeding  in 
the  Lord  Mayor's  Court,  and  whether 
against  a  citizen  who  has  been  served 
with  process  in  that  Court,  or  against 
a  "  foreigner "  who  has  been  brought 
within  the  jurisdiction  by  means  of  the 
process  of  foreign  attachment,  there  must 
be  a  charging  in  execution.  The  Le- 
gislature has  stepped  in,  and  with  the 
view  of  preventing  the  detention  of  the 
bodies  of  debtors  who  are  unable  to  satisfy 
the  claims  of  their  creditors,  has  prevented 
the  issuing  of  writs  to  arrest  the  person 
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in  satiB&ction  of  the  debt,  or  charging 
persons  in  execution.  That  legislation 
applies  to  cases  in  the  Lord  Mayor's 
Court,  as  well  as  to  cases  in  the  superior 
Courts,  and  it  is  no  longer  possible  to 
take  out  proceedings  against  a  person 
whom  a  creditor  conLd,  under  the  old  law, 
have-  taken  jn  ezcution,  upon  a  judgement 
which  he  had  recoverod.  The  Mayor's 
Court  has  therefore  lost  that  mode  of 
proceeding.  The  Legislature  has  said  by 
section  29  of  the  Debtors  Act,  1869, 
that  nothing  in  that  Act  contained  shall 
affect  the  process  of  "foreign  attach- 
ment." But  remembering  that  "  foreign 
attachment "  is  merely  an  ancillary  pro- 
ceeding to  enable  the  Mayor's  Court  to 
acquire  jurisdiction  over  a  person  who 
was  not  a  resident  in  the  city  but  a 
"  foreigner,"  the  operation  of  section  29 
must  clearly  be  confined  to  the  first  part 
of  the  procedure  in  the  suit  up  to  judg- 
ment, and  does  not  apply  afterwards, 
when  the  plaintiff  who  hss  brought  the 
defendant  within  the  power  of  the  Court, 
has  recovered  judgment.  One  cannot 
help  seeing  that  although  "foreign  at- 
tachment" has  been  preserved  intact, 
nothing  could  be  done  upon  this  judg- 
ment, consistently  with  the  now  existing 
]aw,  to  detain  the  defendant  in  custody. 
The  proceeding  has  arrived  at  that  stage 
s(  which  the  Legislature  says  that  the 
defendant  must  be  discharged. 

Blackbubn,  J.  — rl  am  of  the  same 
opinion.  The  foreign  attachment  was  a 
means  of  compelling  appearance  which  the 
defendant  might  dissolve  by  render  or  by 
giving  substantial  bail.  The  defendant 
rendered  his  body,  he  was  detained,  and 
judgment  has  been  obtained  against  him. 
Then  Mr.  Brandon,  at  page  112,  writes, 
"  If  the  plaintiff  recover  judgment  against 
the  defendant  in  the  action  he  is  bound  to 
issue  his  execution  and  charge  the  de- 
fendant thereon,  or  the  defendant  may 
apply  to  the  Court  to  compel  the  plaintiff 
to  do  so."  Mr.  Brandon  does  not  add 
what  I  think  is  plainly  intended,  "  letting 
the  defeudant  out  of  custody."  If  at  the 
time  of  the  judgment  the  defendant  was 
in  custody  on  mesne  process,  there  was  a 
reasonable  time  within  which  the  plaintiff 
must  have  charged  him  in  execution. 
Then  be  would  be  in  custody  under  a 


ea.  ta.,  not  on  mesne  process,  but  final 
process.  The  Debtors  Act,  1869,  by 
section  4,  enacts  that,  with  the  exceptions 
mentioned,  "No  person  shall,  after  the 
commencement  of  this  Act,  be  arrested  or 
imprisoned  for  making  default  in  pay- 
ment of  a  sum  of  money."  The  pre- 
sent case  does  not  come  within  any  of 
the  exceptions.  It  is  clear  that  the  de- 
fendant IS  entitled  to  his  dischai^,  on 
the  ground  that  he  is  no  longer  liable  to 
be  detained,  if  it  were  not  for  the  29th  sec- 
tion. [His  Lordship  read  that  section.] 
I  think  that  that  does  shew  that  the  Le- 
gislature has,  for  some  reason  sufficient 
to  itself,  decided  that  the  detaining  a  de- 
fendant on  foreign  attachment,  and  requir- 
ing special  bail  np  to  the  time  of  judg- 
ment, is  retained;  bat  I  find  nothing 
which  states  that  when  he  has  been 
chaiyed  in  execution  under  the  foreign, 
attachment,  the  charge  shall  in  any  way 
differ  from  what  it  would  have  been  if 
he  had  appeared  in  any  other  way.  The 
29th  section  does  not  therefore  provide 
that  he  may  be  detained  in  execution  on 
final  process,  if  the  suit  has  been  com- 
menced by  a  foreign  attachment,  any 
more  than  if  commenced  by  any  other 
process. 

MeIiLOB,  J. — ^I  am  of  the  same  opinion. 
The  passage  cited  by  my  brother  Quain 
from  the  notes  to  Turbill's  case  (4) 
shews  that  the  proceeding  by  foreign 
attachment  is  simply  to  compel  the  de- 
fendant to  appear  in  the  action.  That 
being  so,  it  follows  that,  under  the  exist- 
ing law  established  by  the  Debtors  Act, 
1869,  there  is  no  longer  any  power, 
under  the  circumstances  of  this  case,  to 
keep  the  defendant  in  custody. 

QuuN,  J. — I  am'  of  the  same  opinion. 
"  Foreign  attachment  "  is  agreed  to  be  a 
proceeding  to  compel  appearance,  or,  in 
other  words,  to  put  the  defendant  in  the 
same  position  as  if  he  had  been  arrested 
under  a  capias  ad  respondendum,  before 
the  1  db  2  Vict.  c.  29.  The  person  so 
arrested  either  gets  rid  of  that  by  appear- 
ing and  patting  in  special  bail,  or  by 
surrendering  himself  to  the  action  at 
once,  and  he  is  then  arrested  and  is 
in  custody,  as  it  used  to  be  called,  on 
mesne  process.  The  defendant  remains 
in  custody,   and  it  is  admitted  that  is 
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right  np  to  the  time  of  jndgment  being 
obtained.  The  special  bail  bond  wonid 
in  form  be  that  if  the  plaintiff  sac- 
ceeds  against  the  defendant,  the  bail 
should  either  pay  the  money  or  snrren- 
der  the  defendant  to  the  custody  of 
the  Court.  If  special  bail  was  put  in,  the 
bail  would  discharge  themselyes  when 
they  had  surrendered  the  deftadant,  upon 
'frhich  he  would  be  charged  in  execution 
under  a  ea.  sa.  under  the  old  law.  Now 
it  is  also  admitted  that  as  soon  as  the 
defendant  puts  in  bail  or  renders  him- 
self,  ih»  attachment  is  dissolved.  The 
warrant  shews  that  he  surrendered  in 
dissolution  of  the  attachment.  [His 
Lordship  read  the  words  of  the  warrant.] 
That  obVionsly  means  that  he  is  to  re- 
main in  custody  until  jndgment  has  been 
recorded  against  him  by  the  plaintiff*, 
when  he  will  be  charged  in  execution 
under  the  old  law.  If  that  be  so,  at  the 
present  time  the  attachment  is  at  an  end, 
and  it  is  clear  that  while  the  L^slature 
preserves  the  "foreign  attachment,"  it 
was  bound  to  insert  the  29th  section, 
because  by  the  6th  it  had  enacted  that 
"after  the  commencement  of  this  Act 
a  person  shall  not  be  arrested  upon 
mesne  process  in  any  action."  So  that 
section  29  became  necessaty.  The  attach- 
ment  being  gone,  and  process  under  it 
being  gone,  the  defenduit  could  only  be 
detained  in  custody  until  jndgment  is 
obtained,  upon  which  event  the  ordinaiy 
law  must  take  its  course.  I  am  of 
opinion  that  the  Debtors  Act,  1869,  has 
taken  away  the  power  to  detain  the  de- 
fendant any  longer. 

Order  ihat  ihe  de/endemt  be  ditcharged. 


Attomeya — ^Rickatds  tc  Walker,  for  plaintiff; 
Keene  &  Manland,  for  defenduit. 
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UABT  ELLEN    XDWASDS, 
AN  INFiJiT. 


1878 
Jan, 
Feb. 

Haieat  Corptu^OuHody  cf  Infant  — 
BeUgiotu  EductUion — TestamieiUary  QuaT' 
dian. 

Upon  an  apph'eaium  for  a  habeas  corpus 
to  secure  the  custody  of  an  infant  affidavits 
were  read,  which  stated  that  before  marriage 
an  arrangement  was  made  between  the 
parents  of  the  infant  (the  father  being  a 
Rffman  Oatholie  and  the  mother  a  fro- 
testant)  that  sons  of  the  marriage  should  be 
brought  up  as  TUmian  Catholics  and  the 
daughters  at  Protestants ;  that  a  daughter, 
the  infant,  who  at  the  date  of  the  appUeOf 
Hon  was  aiout  ten  years  old,  was  with  the 
sanction  of  the  father,  who  died  a  few  months 
after  her  birth,  baptized  as  a  Protestant, 
and  that  when  she  was  aboui  a  year  old  she 
was  left  in  the  custody  of  her  matemcd 
grandmother,  by  whom  she  was  brought  up 
as  a  Protestant,  and  at  whose  expense  she 
was  maintained  and  clothed  until  ihe  date 
of  the  application.  It  was  alleged  that 
two  days  before  the  father's  death  he  had 
exeewted  a  doownent  appointing  the  appK- 
eant,  his  brother,  testamentary  guardian  of 
his  children,  but  it  did  not  appear  that  the 
applicant  made  any  daim  to  the  custody 
of  the  ekUd  vntU  it  was  about  eight 
years  old : — Held,  notwithstanding  the  late- 
ness of  the  apfiUeatUm,  that  the  Court  had 
no  power  to  refuse  the  unit,  so  as  to  give 
effect  to  the  arrangement  made  by  the  father 
as  to  the  religious  education  of  his  child, 
hut  as  there  appeared  to  be  some  doubt  upon 
the  c^Maoits  as  to  the  validity  of  the  docu- 
ment appoitttvng  theappUeant  guardian,  an 
issue  must  be  directed  in  order  that  the 
question  might  be  tubmUted  to  a  jury. 

Rule  for  a  writ  of  haheae  corpus  to 
Mary  Fleetcroft  directing  her  to  bring  np 
the  body  of  Uary  Ellen  Edwards,  an  in- 
fant>  in  order  that  she  might  be  handed 
over  to  her  testamentaiy  guardian. 

It  appeared  from  the  affidavits  that  the 
applicant,  Joseph  F.  Andrews,  was  the 
uncle  of  the  enild.  The  father,  T.  An- 
drews, a  Roman  Catholic,  died  on  the 
16th  of  February,  1863,  the  child  having 
been  bom  May  22nd,  1862.  After  the 
father's  death  the  mother,  who  had  always 
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been  a  Protestant,  married  again,  and  the 
cbild  lived  with  and  was  supported  by  her 
grandfather,  Joseph  Fleetcroft.  No  steps 
were  taken  by  the  applicant  to  assert  any 
right  of  guardianship  until  April,  1871, 
when  he  stated  he  was  guardian  of  the 
child  under  a  document  executed  by  the 
deceased  father  on  the  14th  of  February, 
1863,  two  days  before  his  death.  The 
following  was  stated  to  be  a  copy  of  the 
document — 

"  I,  ThomM  Andrews,  of  Manchester, 
in  the  county  of-  Lancaster,  chemist  and 
druggist,  hereby  direct  that  my  children 
shall  be  baptized  and  brought  up  as  mem- 
bers of  the  Roman  Catholic  Church,  and 
in  the  event  of  my  death,  I  hereby  appoint 
my  brother,  Joseph  Andrews,  of  Manches- 
ter, reporter,  the  guardian  of  my  children 
for  the  execution  of  this  my  request, 
giving  him  power,  should  he  see  fit,  to 
appoint  any  other  person  being  a  Roman 
Catholic  as  guardian  of  my  children,  to 
act  in  case  of  his  death  or  upon  his  ceas- 
ing voluntarily  to  discharge  the  duty,  and 
to  adopt  any  course  which  he  may  think 
proper  for  carrying  out  my  intentions.  In 
witness  whereof  I  have  hereto  affiixed  my 
name. 

"  Thos.  Andrews." 

This  document  was  attested  by  two 
witnesses,  one  of  them  a  brother  of  the 
deceased. 

In  April,  1871,  the  applicant  required 
that  the  cluld  should  be  handed  over  to 
him  as  guardian,  in  order  that  it  might 
be  placed  in  a  Roman  Catholic  school. 
The  grandmother  and  her  relations  ob- 
jected, stating  that  previous  to  the  mar- 
riage of  the  &ther  and  mother  it  was 
agreed  that  if  they  had  children  the  boys  ' 
should  be  brought  up  as  Roman  Catholics 
and  the  girls  as  Protestants.  The  fact  of 
any  such  agreement  was  denied  by  the 
applicant,  and  after  a  long  correspondence, 
the  proceedings  in  question  were  taken. 

C.  Biiisell,  in  support  of  the  applica- 
tion.— There  is  nothing  on  the  face  of  the 
affidavits  which  affords  any  ground  for 
suggesting  that  the  document  appointing 
the  applicant  guardian  was  not  duly  exe- 
cuted or  that  it  was  improperly  obtained. 
By  the  practice  of  the  Court,  so  far  as  it 
can  be  gathered  from  the  more  recent 


decisions,  the  Court  will  not  direct  any 
change  in  the  custody  of  a  child  with  a 
view  to  its  religfions  education,  where  it 
is  old  enough  to  have  formed  any  opinion 
of  its  own  upon  the  subject  of  religion. 
But  this  child  is  too  young  to  have  any 
fixed  opinions  on  the  subject;  The  alleged 
agreement  on  the  part  of  the  &ther  as  to 
the  religious  education  of  the  child  is 
denied,  but  even  if  it  existed,  it  could  not 
oust  the  right  of  the  father  to  appoint  a 
guardian. 

O'McMey  shewed  cause  in  the  first  in- 
stance.— The  affidavits  filed  in  answer  to 
this  application  leave  no  doubt  that  there 
was  an  agreement  before  marriage  that 
the  child  should  be  brought  up  as  a  Pro- 
testant. With  regard  to  the  written 
document,  the  &ct  that  it  was  not  pub- 
lished until  eight  years  after  the  father's 
death,  is  enough  to  cause  suspicion  as  to 
its  vtjidity. 

CoCKBUBN,  C.J. — ^We  are  satisfied  from 
the  statements  in  the  affidavits  that  a 
compact  was  entered  into  by  the  parents 
before  marriage,  that  the  children  should 
be  brought  up  in  their  respective  religions. 
If,  therefore,  the  Court  had  a  discretion 
in  issmng  the  writ  under  stlch  circum- 
stances, we  should  be  disposed  to  exercise 
that  discretion,  and  refuse  the  writ.  On 
the  other  hand,  if  it  should  turn  out,  on 
looking  into  the  authorities,  that  this  is  a 
case  in  which  the  Court  has  no  discretion, 
the  question  will  turn  upon  the  validity  of 
the  document,  in  which  case,  without  ex- 
pressing the  grounds  for  our  opinion, 
we  think  it  is  one  in  which  the  witnesses 
ought  to  be  subjected  to  examination  and 
cross-examination  before  a  jury,  and  we 
should  direct  an  issue. 

Owr.  adv.  wit. 

Melloe,  J.  (on  Feb.  6)  read  the 
judgment  of  the  Court  (1). — We  post- 
poned giving  judgment  in  this  case  in 
order  that  we  might  consider  the  au- 
thorities bearing  upon  the  question, 
whether,  assuming  the  validity  of  the 
document  appointing  the  applicant  guar- 
dian, we  have  any  discretion,  under  the 

(1)  Cockbnm,  C.J. ;  Mellor,  J. ;  Lash,  J. ;  and 
Archibald,  J. 


Digitized  by 


Google 


Vol.  42.] 


HILARY  TEEM,  1878. 


101 


circamstances,  to  refuse  the  writ  of  ^a- 
beai  corpus,  or  to  decline  to  change  the 
custody  of  the  infant. 

The  affidavits  furnish  evidence,  that 
before  marriage  an  arrangement  was 
made  between  the  parents  of  the  infant 
(the  father  being  a  Roman  Catholic  and 
the  mother  a  Protestant)  that  sons  of  the 
marriage  shonld  be  brought  up  as  Roman 
Catholics  and  the  daughters  as  Protes- 
tants, and  for  the  pnrpose  of  onr  judg- 
ment, but  without  intending  in  any  way 
to  prejudice  the  inquiry  we  are  about  to 
direct,  we  assume  thai  such  an  arrange- 
ment was  in  fact  made.  It  also  appeared 
that  the  child,  now  about  ten  years  of 
age,  was  with  the  sanction  of  the  father 
baptized  as  a  Protestant,  that  when  she 
was  abont  a  year  old  she  was  left  where 
she  now  is,  in  "the  custody  of  her  maternal 
grandmother,  by  whom  she  has  been 
brought  up  in  the  Protestant  faith,  and 
at  whose  expense  she  has  hitherto  been 
maintained  and  clothed. 

The  father  died  on  the  16th  of  Feb. 
mary,  1863,  having,  as  alleged,  executed, 
two  days  before  his  death,  a  document 
purporting  to  appoint  Joseph  Francis 
Andrews  guardian  of  his  children,  and 
sufficient,  if  duly  executed,"  to  constitute 
him  guardian  under  the  provisioas  of  the 
statute  12  Car.  2.  c.  24.  There  is  con- 
siderable doubt  upon  the  affidavits  as  to 
when  the  appointment  was  first  brought 
to  the  notice  either  of  the  mother  or 
grandmother  of  the  child ;  but  it  does 
not  appear  that  any  claim  to  the  custody 
of  the  child  was  ever  made  by  the  appli- 
cant until  the  year  1871,  about  eight  years 
after  the  father's  death,  and  after  the 
child  had  been  left  in  the  care  of  her 
grandmother  and  maintained  and  educated 
at  her  expense  for  about  the  same  period. 
The  question  which  arises  is,  whether  as 
s  Court  of  common  law  we  can  give  any 
effect  to  the  arrangement  made  before 
marriage  with  respect  to  the  education  of 
the  child,  and  treat  it  as  binding  on  the 
guardian  who  stands — See  Com.  Dig.  Guar- 
dian (D) — Ml  loco  parentis,  the  admitted 
object  of  the  present  application  being  that 
the  child  shall  thenceforth  be  brought  up  in 
the  religions  &ith  of  the  father,  or  whether 
we  can  decline  to  interfere  with  the  pre- 
sent custody  of  the  child  on  the  ground 


suggested,  that  the  change  proposed 
would  be  prejudicial  to  her  interests. 

In  dealing  with  questions  of  this  nature 
the  Court  of  Chancery  exerting  the  prero- 
gative of  the  Sovereign  as  parens  pairim, 
has  assumed  a  more  extensive  authority 
than  that  exercised  by  the  common  law 
Courts,  and  although  that  Court,  in 
making  any  order  as  to  the  custody  or 
education  of  an  infant,  pays  in  general 
the  utmost  regard  to  the  rights  and 
wishes  or  assumed  wishes  of  the  father 
as  to  the  custody  and  education  of 
his  child — Ex  parte  Skinner  (2),  HawJees- 
worth  v.  Hawkesworth  (3),  still  in  carrying 
out  what  was  conceived  to  be  the  true 
interest  of  an  infstnt,  an  arrangement 
similar  in  effect  to  that  in  the  present 
case  was  upheld  by  that  Court.  In  the 
case  of  Hill  v.  HiU  (4),  a  Roman 
Catholic,  who  lived  until  his  eldest  child 
was  seven  and  had  allowed  the  mother, 
a  Protestant,  to  have  exclusive  charge  of 
the  education  of  the  children  during  his 
life,  and  they,  with  his  full  knowledge, 
were  brought  up  in  the  Protestant  faith, 
was  held  to  have  abdicated  his  right  to 
direct  their  religious  education,  and  in 
ordering  a  scheme  to  be  settled  for  their 
education,  the  Court  disregarded  a  direc- 
tion in  his  will,  that  they  should  be  brong'ht 
up  in  the  Roman  Catholic  faith. 

The  Courts  of  Common  Lawj  hosvever, 
have  always  declined  to  give  effect  to  any 
mere  arrangement  or  consent  on  the  part 
of  the  father  disposing  of  the  custody  of 
the  infant  child,  and  have  felt  bound,  not- 
withstanding, to  enforce  the  right  of  the 
father  when  asserted.  In  the  case  of  The 
Queen  v.  Smith  (6),  it  was  held  by  Erie,  J., 
in  the  Bail  Court,  that  a  contract  by  the 
father  of  a  child  with  a  third  person  that 
the  latter  should  have  the  custody  of  the 
child  was  in  the  nature  of  a  mere  consent 
and  might  be  revoked  by  the  father,  and 
that  he  was  entitled  by  a  habeas  corpus 
to  have  the  child  delivered  oyer  to  hj'm. 
Indeed  it  appears  to  have  been  the  in- 
variable practice  of  the  Common  Law 
Conrte  on  an  appUcation  for  a  habeas  corpus 

(2)  9  J.  B.  Moore,  278. 

(8)  40  Law  J.  Rep.  (ir.s.)  Chane.  634. 

(4)  31  Law  J.  Rep.  (n.s.)  Chanc.  601). 

(5)  1  Bail  C.  C,  182 ;  s.  c.  22  Law  J.  Rep.  (k.s.) 
Q.B.  116. 
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to  bring  np  tlie  body  of  a  cbild  detained 
from  the  father  (and  the  case  would  be 
the  same  as  to  a  teBtamentary  gnardian) 
to  enforce  the  father's  right  to  the  cnstody, 
even  against  the  mother,  unless  the  child 
be  of  an  age  to  judge  for  itself,  or  there 
be  an  apprehension  of  cmeltj  fix)m  the 
father,  or  contamination  in  consequence  of 
his  immorality  or  gross  profligacy. 

If  the  infant  be  of  an  age  to  elect  for 
itself,  the  Court  will  merely  interfere  so 
&r  as  to  set  it  free  from  illegal  roetraint 
without  handing  it  over  to  anybody. 
This  was  the  course  adopted  in  The  King 
V.  Belavdl  (6)  in  the  case  of  a  girl 
eighteen  years  of  age,  who  was  delivcnred 
from  a  custody  considered  illegal  and  left 
at  liberty  to  go  where  she  pleased,  bat  in 
the  absence  of  any  right  of  choice  the 
Court  goes  frirther  and  transfers  the  in- 
fant to  the  proper  legal  custody.  The 
right  to  such  an  election,  it  has  now 
been  clearly  decided,  depends  upon  age 
alone,  and  not  upon  mental  capacity — see 
AUeia  Race's  Case  (7),  and  it  may  be 
taken  as  settled  that  no  such  choice  can 
be  made  at  all  events  by  a  female  infant 
under  the  age  of  sixteen — The  Queen  v. 
Howe$  (8),  followed  by  the  Court  of 
Probato  and  Divorce  in  the  cases  of  Cart- 
ledge  V.  Gartledge  (9)  and  MdUinaon  r. 
MaUvMon  (10). 

The  principle  on  which  this  Court  acts 
in  handing  over  to  the  parent  or  guardian 
an -infant  too  young  to  make  a  choice  as 
to  its  custody  is  well  explained  by  Cole- 
ridge, J.,  in  The  King  v.  OreenhM  (11). 
He  says,  "  where  the  person  is  too  young 
to  have  a  choice,  we  must  refer  to  legta 
principles  to  see  who  is  entitled  to  the ' 
custody,  because  the  law  presumes  that 
where  the  legal  custody  is,  no  restraint 
exists,  and  when  the  child  is  in  the  hands 
of  a  third  person  that  presumption  is  in 
favour  of  the  father.  But  although  the 
first  presumption  is  that  the  right  cus* 
tody,  according  to  law,  is  also  the  free 

(6)  8  Burr.  1484. 

(7)  26  Law  J.  Kep.  (n.s.)  Q.B.  169  ;  8.  c.  nom. 
Tht  Quten  v.  CUwke,  7  K  &  B.  186. 

(8)  8  £.  &  £.  332 ;  «.  e.  30  Law  J.  Bep.  (k.s.) 
M.C.  47. 

(9)  31  Law  J.  Bap.  (x.a.)  F.  &;  H.  86  ;  s.  c  2 
8w.  &  Tr.  667. 

(10)  86  Law  J.  B«p.  (k.«.)  P.  &  M.  84. 

(11)  4  Ad.  &  2.  623. 


custody,  yet  if  it  be  shewn  that  cruelty  or 
corruption  is  to  be  apprehended  from  the 
father  a  counter  presumption  arises." 

These  views  were  adopted  and  acted  on 
by  this  Court  in  the  subsequent  case  of 
The  King  v.  Isley  (12),  where  upon  a 
habeas  corpus  obtained  by  testamentaiy 
guardians  appointed  by  tihe  father's  wiU 
two  children,  too  young  to  make  choice 
for  themselves,  were  removed  from  the 
custody  of  the  grandfather  and  grand- 
mother, and  directed  to  be  handed  over 
to  the  guardians  although  the  grand- 
parents had,  at  the  request  of  the  tather, 
on  the  occasion  of  his  wife's  death,  come 
over  from  America  at  considefrable 
inconvenience  and  sacrifice,  and  settled 
in  England  for  the  express  purpose  of 
taking  care  of  the  children,  who  had  con- 
tinued under  their  care  for  a  period  of 
about  four  years.  The  same  rule  as  to 
the  paramount  right  of  the  &ther  in  l^e 
view  of  a  Court  of  Common  Law  was  also 
strongly  expressed  by  the  Court  o£  Com- 
mon Pleas  in  the  case  of  in  re  HeJcer^ 
viU  (18),  and  folly  approved  by  the  Court 
in  the  case  ot  AUeia  Bace  (7)  already  cited. 

It  is  with  great  regfret  that  we  there- 
fore feel  ourselves  bound  to  hold,  as- 
suming the  validity  of  the  gnardiaa's 
appointment,  and  notwithstanding  the 
lateness  of  the  application  and  the 
apparent  harshness  of  such  a  proceeding 
towards  the  grandmother  of  the  child,  we 
have  no  discretion  to  refuse  the  writ,  and 
we  should  be  bound  to  hand  over  &m 
child  to  the  custody  of  the  gfuardian  as  the 
only  custody  legally  free  from  restraint. 

The  a£5davits,  however,  disclose  diw 
cumstances  which  give  rise  to  doubts  as 
to  the  vaUdity  of  the  document  by  wliich. 
the  applicant  was  appointed,  and  as  we 
cannot  underiake  to  decide  that  question 
upon  the  affidavits,  we  have  come  to  the 
conclusion  that  an  issue  must  be  directed 
and  that  question  submitted  to  a  jury. 
Application  granted  on  terma. 

Attorneys — Chester,  Urqnhart  &  Co.,  agents  for 
Hostage  &  Co.,  Chester,  for  applicant;  Nisbet 
&  Co.,  for  respondents. 


(12)  6  Ad.  &  E.  441 ;  8.  c  6  Iaw  J.  Bep.  (ir.s.) 
K.B.  268. 

(13)  12  Com.  B.  Bep.  223. 
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QOU>NET  P.  0.  v.  LOBDINO. 


"  1U  Banhruptcy  Act,  1869  "  (32  ^  33 
Viet.  0.  71),  ».  126 — Extraordinary  BesO' 
lution  of  Creditors — Composition  payable 
by  Instalmenis — Security  to  be  given. 

Inaeeordance  with  the  provisions  qfs.  126 
of  the  Bcmkrvptey  Act,  1869,  an  extraor- 
dinary resaihiiion  was  passed  by  the  proper 
majority  in  nvmber  and  value  of  the 
erediiors  of  the  defendamt,  a  debtor,  that  a 
composition  should  be  aocepted,-payable  by 
three  instalments,  and  that  the  second  and 
third  instalment*  should  be  seewred  by  the 
promissory  notes  of  the  defendant  cmd  a 
third  person : — Held,  t»  an  action  by  a 
creditor  who  did  not  aUend  or  vote  on  the 
resolution  that  such  resolution,  allhottgh 
duly  passed  and  registered,  did  not  eon- 
stitue  any  defence,  there  being  no  proof  that 
the  defendant  had  paid  or  tendered  the  two 
instalniMits  which  had  become  due  before 
action,  or  that  he  had  delivered  the  pro- 
fnissory  notes. 

Declaration  by  the  plaintiff  as  a  publio 
officer  of  the  London  Joint  Stock  Bank 
npon  a  bill  of  exchange  for  871.  lis.  ac- 
cepted by  the  defendant,  indorsed  to  the 
Bank. 

The  defendant  pleaded  that  after  the 
aocrning  of  the  caase  of  action  in  the 
declaration  mentioned,  and  before  action, 
he  being  a  debtor  unable  to  pay  his  debts, 
and  desiroas  of  instituting  proceedings 
for  liquidation  of  his  affairs  by  arrange- 
ment  or  composition  with  his  creditors, 
and  submitting  to  the  jurisdiction  of  the 
County  Court  of  Kent,  holden  at  Oreen- 
wioh,  which  had  jurisdiction  in  that 
behalf  he,  the  defendant,  not  residing  or 
carrying  on  business  within  the  London 
Bankraptcy  District,  but  residing  and 
carrying  on  business  within  the  district 
of  the  said  County  Court,  duly  petitioned 
the  said  County  Court  that  notices  con- 
vening such  formal  meeting  or  meetings 
of  his  creditors  as  might  be  necessary  to 
be  given  by  him  daring  the  course  of 
such  proceedings,  might  be  sent  in  the 
prescribed  manner,  and  that  such  reso- 
lution or  resolutions  as  his  creditors  might 
lawfully  pass  in  the  course  of  such  pro- 
ceedings and  as  might  require  registration 


might  be  duly  registered  by  the  Registrar 
of  the  said  Court,  and  such  proceedings 
were  thereupon  had  that  the  creditors  of 
the  defendant  by  an  extraordinary  reso- 
lution under  and  according  to  the  Bank* 
ruptcy  Act,  1869,  resolved  that  a  com- 
position of  3«.  in  the  pound  payable  by 
instalments  of  Is.  forthwith,  1«.  in  three 
months  and  Is.  in  nine  months  should  be 
accepted  in  satisfaction  of  the  debts  due 
to  them  firom  the  defendant,  which  reso- 
lution was  duly  passed  and  confirmed  as 
provided  by  the  said  Act,  and  the  said 
resolution,  together  with  the  statement  of 
the  defendant  as  to  his  assets  and  debts, 
was  duly  presented  to  the  Registrar  of  the 
said  Court,  who,  after  due  enquiry,  being 
satisfied  that  the  same  was  passed  as 
directed  by  the  said  Act,  duly  registered 
the  same,  and  the  name  and  addresses  of 
the  said  co-partnership  and  the  amount 
of  the  debt  due  to  them  were  shewn  in 
the  statement  of  the  defendant  produced 
at  the  said  meeting,  at  which  the  said 
resolution  was  passed,  and  all  necessary 
conditions  to  make  the  said  resolution 
binding  on  the  said  co-partnership  have 
been  fulfilled,  and  the  defendant  was  in 
due  time  ready  and  willing  to  pay  to  the 
said  co-partnership  the  first  and  second 
instalments  of  the  said  composition,  the 
same  amounting,  to  wit,  to  9/.  178.,  and  he 
has  always  been  ready  and  willing  to  pay 
the  said' instalments  to  the  said  co-part- 
nership, and  he  now  brings  the  same  into 
Court  ready  to  be  paid  to  the  said  co-part- 
nership, and  the  time  for  the  payment  of 
the  third  instalment  is  not  yet  arrived. 

Issue  and  joinder. 

At  the  trial  before  Hannen,  J.,  at  the 
sittings  in  London  after  Michaelmas  Term, 
1871,  it  was  proved  that  the  resolution 
was  passed  as  averred  in  the  plea  in 
accordance  with  the  126th  section  of  the 
Bankruptcy  Act,  1869,  and  that  it 
was  also  resolved  that  the  second  and 
third  instalments  should  be  secured 
by  the  promissory  notes  of  the  defend- 
ant and  a  third  person.  The  bank  did 
not  attend  or  vote,  but  the  resolution 
was  passed  by  the  proper  majority  in 
number  and  value  of  the  creditors  and 
was  afterwards  confirmed..  The  resolu- 
tion was  duly  registered,  but  there  was  no 
proof  that  the  defendant  gave  the  pro« 
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missory  notes,  or  that  lie  paid  either  of 
the  two  inatalments  which  had  become  due 
before  the  action  was  brought. 

The  learned  Judge  directed  a  verdict 
for  the  plaintiff,  but  gaye  leave  to  the 
defendant  to  move  to  enter  a  verdict  for 
him  if  the  Court  should  be  of  opinion  that 
the  matters  not  proved  were  immaterial. 
A  rule  ruti  having  been  obtained, 

W.  E.  Harrison  (on  May  30  and  31, 
1872),  shewed  cause. — The  mere  proof 
that  a  resolution  for  a  composition  was 
passed  by  the  creditors  is  not  enough. 
The  resolution  has  never  been  carried  out. 
If  it  had  been,  it  might  be  binding  even 
upon  non-assenting  creditors.  It  wiU  be 
said  that  the  resolution  is  an  answer  to  the 
action,  and  that  the  plaintiff  may  apply  to 
the  Court  of  Bankruptcy  for  the  composi- 
tion, but  the  resolution  cannot  be  an 
answer  to  the  action.  It  is  not  made  a 
plea  in  bar  at  all.  If  the  defendant  had 
paid  the  instalments  and  had  handed  over 
the  promissory  notes  this  action  would 
never  have  been  brought.  He  referred 
to  Hazard  v.  Mare  (1),  Fessard  v.  Mugnier 
(2),  and  Ex  parte  Hemmmgway  (3). 

Prentice  and  Joyce  in  support  of  the 
rule. — ^Under  the  old  law  it  was,  no  doubt, 
necessary  that  the  composition  should 
have  been  paid,  but  under  s.  126  of  32 
&  33  Vict.  o.  71,  tlie  resolution  itself 
is  sufficient  and  puts  an  end  to  the  cause 
of  action.  The  intention  was  that  all 
creditors  should  be  paid  equally,  but  if 
this  action  is  maintainable,  one  creditor 
may  recover  20«.  in  the  pound,  while 
others  will  only  be  entitled  to  the  com- 
position of  3s.  The  intention  was  that 
the  creditors  should  only  get  their  divi- 
dend under  it.  Ex  parte  Hemmingway  (3) 
shews  that  no  tender  of  the  composition 
wa«  necessary.  The  plaintifi^s  onlyremedy 
is  to  apply  to  the  Court  of  Bankruptcy. 
Our.  adv.  vult. 

QUAIN,  J.,  now  delivered  the  judgment 
of  iha  Court  (4). — This  was  an  action  on 

(1)  6  HnrL  &  K.  434 ;  s.  c.  30  Law  J.  Rep. 
(n.8.)  E:(ch.  97. 

(2)  18  Com.  B.  Bep.  N.S.  286;  s.  c.  34  Law  J. 
E«9.  (N.S.)  C.P.  126. 

(3^  26  Law  Times,  N.S.  298. 

(4)  Cockburn,  C.J.,  and  Quain,  J.  (Hannen,  J., 
having  been  appointed  Judge  of  the  Probate 
Court), 


a  bill  of  exchange  for  872. 11>.,  brought 
by  the  London  Joint  Stock  Bank  in  the 
name  of  the  plaintiff,  as  public  officer, 
against  the  defendant,  as  acceptor,  and 
which  was  indorsed  by  one  Ellis,  the 
drawer,  to  the  bank. 

The  defendant  pleaded  that  an  extra- 
ordinary resolution  was  duly  passed  under 
the  126th  section  of  the  Bankruptcy  Act, 
1869,  for  the  payment  of  a  composition 
of  38. in  the  pound  to  the  defendant's  credi- 
tors, which  resolution  was  duly  confirmed 
and  registered  according  to  the  Act,  and 
that  the  defendant  had  fulfilled  all  con- 
ditions necessary  to  make  that  resolu- 
tion binding  on  the  bank,  and  he  brought 
into  Court  91.  17a.,  the  first  two  ins&U 
ments  which  had  become  due  before  ac- 
tion, the  third  instalment  not  being  then 
due. 

Issue  was  joined  on  this  plea. 

On  the  trial  before  Hannen,  J.,  at  the 
sittings  after  Michaelmas  Term,  1871,  it 
was  proved  that  an  extraordinary  reso- 
lution of  defendant's  creditors  was  duly 
passed  by  the  proper  majority  in  number 
and  value,  in  accordance  with  the  pro- 
vision of  section  126  of  the  Bankruptcy 
Act,  1869,  and  afterwards  confirmed,  by 
which  it  was  resolved  that  a  composition 
of  3«.  in  the  pound  should  be  accepted, 
payable  in  three  instalments  of  1«.  each, 
the  first  to  be  paid  within  a  week  of  the 
first  meeting,  the  second  within  three 
months  firom  that  date,  and  the  third 
within  nine  months  from  the  same  date, 
and  that  the  second  and  third  instalment 
should  be  secured  by  the  promissory  notes 
of  the  defendant  and  a  third  person. 

The  bank  did  not  attend  or  vote  on  this 
resolution.  Two^  of  the  instalments  had 
become  due  before  action,  but  no  proof 
was  given  that  the  defendant  had  paid  or 
tendered  or  was  ready  to  pay  these  two 
instalments  or  that  he  had  delivered  the 
promissory  notes. 

On  this  it  was  submitted  for  the  plain- 
tiff that  the  plea  was  not  proved,  but  it 
was  contended  for  the  defendant,  that  it 
was  not  necessary  to  prove  performance 
of  the  stipulations  or  conditions  con^tained 
in  the  resolution,  as  the  resolution  in  itself 
then  duty  passed  and  registered  put  an 
end  to  the  cause  of  action,  and  that  the 
plaintifi^B  remedy  was  to  apply  to  the 
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Conrt  of  Bankraptoj  to  enforce  perform- 
anoe  of  the  resolntion. 

The  learned  Jadge  ordered  the  yerdiot 
to  be  entered  for  the  plaintiff,  and  gave 
the  defendant  leave  to  move  to  enter  the 
verdict  for  him,  if  the  Conrt  should  be  of 
opinion  that  the  matters  not  proved  were 
immaterial.  A  role  /was  accordingly  ob- 
tained for  that  purpose,  and  argued  before 
us.  We  think  it  sufficient  to  say  that  since 
the  argument  on  this  rule,  the  point,  raised 
on  behalf  of  the  defendant,  has  been 
decided  by  the  Conrt  of  Common  Pleas, 
and  afterwards  by  the  Lords  Justices. 

In  Edwards  v.  Goombe  (5),  the  Court 
of  Common  Pleas  held  that  it  was  com- 
petent for  a  non-assenting  creditor  to  sue 
for  his  debt,  where  the  debtor  had  failed 
to  pay  or  tender  the  composition  within 
the  time  agreed  on.  And  in  lie  Hatton 
(6),  the  Lords  Justices,  following  the  judg- 
ment of  the  Court  of  Common  Pleas,  held 
that,  where  by  resolutions  under  the  Bank- 
mptcy  Act,  1U69,  the  creditors  agreed  to 
accept  a  composition  payable  by  instal- 
ments, and  the  debtor  made  default  in 
paying  an  instalment,  the  creditor  was 
entitl^l  to  maintain  an  action  for  the 
balance  of  the  ^hole  debt  remaining  due, 
and  would  not  be  restrained  by  the  Conrt 
of  Bankruptcy. 

On  the  authority  of  these  cases  we 
think  this  rule  must  be  discharged. 

Rule  discharged. 

Attompys — Scurd,  for  pLiintiff;    Clarke,  Son  & 
Bawlins,  fur  defendant. 


[IN  THE  EXCHEQUER  CHAMBER.] 
(Appecd/rum  the  Court  of  Queen's  Bench.') 

1873.    1  GEE  V.   THE   METROPOLITAN 

Feb.  3.  J  RAILWAY  COMPANY. 

Negligence — Eaihoay  Company — Under- 
grourid  Railway — Door  left  unfastened — 
Contributory  Negligence. 

Hie  plaintiff,  in  company  toith  hit 
hrother,  teas  travelling  by  an  underground 

(6)  41  Law  J.  Rep.  (h.s,)  C.P.  202 ;  s.  c.  Law 
Bct).  7  C.P.  519. 

(6)  42  Law  J.  Bep.  (k.s.)  Bankr.  12 ;  s.  c.  LaW 
Bep.  7  Chanc.  Ai^.  723. 

Nxv  Skiubs,  42.— Q.B. 


While  the  train  was  in  motion 
he  got  up  for  the  purpose  of  looking  out  of 
the  window,  in  order  to  point  out  some 
object  to  his  brother,  and  placed  his  hand 
agadnst  a  bar  which  went  across  the  carriage 
window,  when  the  door  immediately  flew 
open,  and  he  fell  out  and  was  injured: — 

Held,  by  the  Court  of  Exchequer  Chamber, 
upon  the  argument  of  a  rule  to  enter  the 
verdict  for  the  defendants,  on  the  ground 
that  there  was  no  evidence  of  negligence  to 
go  to  the  jury,  that  the  rule  must  be  dis- 
charged, as  the  question  whether  the  omis- 
sion to  fasten  the  door  was  the  ea/use  of  the 
accident  was  rightly  left  to  the  jury. 

Per  Kelly,  C.B. — Assuming  that  the 
question  of  contributory  negligence  could  be 
taken  into  account  in  considering  whether 
the  plaintiff  had  established  a  prima  facie 
case,  that  there  was  no  evidence  of  con- 
tributory negligence  on  the  pari  of  the  plain- 
Uff 

This  was  an  appeal  from  a  decision  of 
the  Conrt  of  Queen's  Bench  discharging 
a  rule  to  enter  the  verdict  for  the  de- 
fendants, on  the  ground  that  there 
was  no  evidence  of  negligence  for  the 
juiy. 

The  action  was  for  negligence  in  carry- 
ing the  plaintiff  on  the  defendants'  rail- 
way. 

At  the  trial  before  Coekbnrn,  C.J., 
at  the  Middlesex  Sittings  after  Trinity 
Term,  1871,  the  plaintiff  was  called,  and 
stated  that  in  January,  1870,  he,  in  com- 
pany with  his  brother,  took  a  ticket,  to 
be  carried  from  the  Victoria  to  the 
Aldersgate  Street  Station,  and  entered  a 
second-class  carriage.  The  plaintiff's, 
brother  seated  himself  on  the  left  hand  or 
near  side  of  the  carriage,  and  the  plaintiff 
on  the  right  hand  side,  nearest  the  six 
foot-way.  Across  the  windows  of  the 
carriage  in  use  on  the  railway,  there  is  a 
small  brass  rod  or  bar.  Some  conversa- 
tion having  arisen  between  the  plaintiff 
and  bis  brother  with  respect  to  the  mode 
of  signalling  on  the  defendants'  railway, 
the  plaintiff,  as  the  train  was  approadifng 
the  Sloane  Square  Station,  stood  ap,  with 
the  intention  of  observing  the  signal 
lights  at  the  station.  He  took  hold  of 
the  cross-bar  of  the  off-side  door,  and 
leant  a  little  forward  for  the  purpose  of 
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looking  oat,  when  the  door  immediately 
flew  open,  and  he  fell  npon  the  railway  and 
Bnstained  the  injniy  complained  of.  N^o 
farther  evidence  was  given  as  to  the  con- 
dition of  the  door,  or  its  fastening,  from 
the  time  the  train  left  WestminBter  till 
the  time  of  the  accident.  At  the  conclu- 
sion of  the  plaintiff's  case,  it  was  sub- 
mitted that  there  was  no  evidence  to  go 
to  the  jury.  The  Chief  Justice  declined 
to  stop  the  case,  but  reserved  leave  to 
the  defendants  to  move  to  enter  the 
verdict  for  them,  or  a  nonsuit.  The  de- 
fendants tendered  no  evidence,  and  there 
was  a  verdict  for  the  plaintiff  for  2502. 
In  January,  1872,  the  rule,  as  before 
stated,  was  discharged  by  the  Court  of 
Queen's  Bench,  and  the  present  appeal 
was  brought  from  that  decision. 

W.  Harrison,  for  the  defendants, 
cited — Siner  v.  The  Great  Western  Mail- 
way  Gompany  (1),  Adavis  v.  The  Lanca- 
shire Sf  Yorkshire  Railway  Gompany  (2), 
and  Bridges  v.  The  North  Londcm  Railway 
Comjiany  (3) .  The  nature  of  the  argument 
is  sufficiently  explained  in  the  judgments. 

Xr.  Kelly,  for  the  plaintiff,  was  not 
heard. 

KsLLT,  C.B. — I  am  of  opinion  that  this 
judgment  must  be'  affirmed.  The  ques- 
tion upon  the  rule  is  whether  there 
is  any  evidence  that  the  defendants  are 
liable  for  the  accident  to  the  plaintiff,  and 
it  is  necessary  to  consider  what  was  the 
evidence  ?  [The  Chief  Baron  referred  at 
length  to  the  facts.]  The  question  may 
therefore  be  divided  into  two ;  first,  was 
there  evidence  of  negligence  on  the  part 
of  the  company?  secondly,  was  the  injury 
to  the  plaintiff  caused  by  that  negligence? 

With  regard  to  the  first  question,  I  am 
of  opinion  that  there  was  evidence  for 
the  jury  to  consider  whether  the  defend- 
ants had  not,  when  the  train  left  the  sta- 
tion, &iled  to  see  that  the  door  was  pro- 
perly fastened  in  the  ordinary  manner  in 
which  such  doors  are  fastened.  I  think 
it  was  their  daty  to  see  that  the  door  was 

(1)  37  Law  J.  E«j).  (k.8.)  Exch.  98;  in  error, 
88  Law  J.  Rep.  (w.s.)  Exch.  67,  71. 

(2)  88  Law  J.  Bep.  (k.s.)  C.P.  277 ;  B.  c  Law 
Bep.  4  CJ".  789. 

(3)  40  Law  J.  Rep.  (n.s.)  Q.B.  188. 


&8tened  before  it  left  the  station,  and 
that  the  &ct  that  it  flew  open  was  evi- 
dence that  it  was  not  properly  &8tened. 
The  degree  of  pressure  appUed  by  the 
plaintiff  was  not  sufficient  to  account  for 
its  flying  open.  I  agree,  however,  that  it 
is  necessary  to  go  farther,  and  enquire 
whether  it  was  the  negligence  of  the 
company  which  caused  the  mischief. 
Here  the  question  is  whether  the  plaintiff 
did  auy  thing  which  it  was  not  lawful  for 
him  to  do,  and  with  regard  to  which  we 
should  be  satisfied  upon  the  evidence 
that  it  was  the  sole  cause  of  the  mischief 
which  befel  him.  Now,  in  the  first  place, 
I  think  that  there  was  clearly  no  evidence 
of  contributory  negligence ;  but  even  if 
there  had  been  any  snch  evidence,  it 
must  be  recollected  that  this  is  not  a  rule 
for  a  new  trial  on  the  ground  that  the 
learned  Judge  did  not  leave  the  question 
of  contributory  negligence  to  the  jury ;  or 
on  the  ground  that  the  verdict  was  against 
the  weight  of  evidence ;  but  the  simple 
question  is  whether  there  is  any  evidence 
of  negligence  on  the  part  of  the  company. 
I  have  already  said  that  I  think  there  was, 
and  I  may  add,  that  in  my  opinion  the 
fact  that  the  door  was  left  improperly 
&stened  was  the  real  cause  of  the  injury 
sustained  by  the  plaintiff.  I  think  that 
any  passenger  in  a  railway  carriage  who 
rises  for  the  purpose  of  looking  out  of 
the  window,  or  for  some  lawful  pur- 
pose, and  brings  his  body  into  contact 
with  the  door,  has  a  right  to  assume 
and  is  justified  in  assuming  the  door  is 
properly  fastened;  and  if  by  reason  of 
the  door  being  improperly  fastened,  the 
act  which  he  does  causes  the  door  to  fly 
open,  any  accident  which  is  caused  there- 
by is  owing  to  the  omission  on  the  part ' 
of  the  company.  Thinking,  therefore, 
that  there  was  evidence,  first,  of  negli- 
gence by  leaving  the  door  unfastened; 
and  secondly,  tluit  it  was  by  reason  of 
that  negligence  that  the  plaintiff  in  doing 
that  which  every  passenger  has  a  right 
to  do,  attempting  to  look  out  of  the  win- 
dow, was  injured,  I  hold  that  the  Court 
below  were  right  in  discharging  the  rule, 
and  that  the  judgment  must  be  affirmed. 

Martin,  B. — I  am  also  of  opinion,  that 
the  judgment  of  the  Court  below  was 
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right,  and  if  tbe  Lord  Chief  Justice  at 
the  trial  had  stopped  the  case  and  refused 
to  allow  it  to  go  to  the  jury,  he  would 
hare  been  liable  to  have  had  bis  direction 
set  aside  and  a  new  trial  directed.  But  I 
cannot  go  the  same  length  as  the  Chief 
Baron,  for  I  think  that  there  was  a  ques- 
tion of  contribatoiT  negligence  for  the 
jury,  and  they  might  possibly  have  de- 
cided that  there  was  such  negligence.  A 
man  travels  upon  the  Underground  Ilail- 
way,  where  there  is  little  to  see  except 
walla,  and  where,  as  evory  person  who  has 
traveled  knows,  bars  are  attached  to  the 
windows,  which  clearly  indicate  that  it  is 
a  dangerous  thing  to  put  head  or  hand 
out  of  the  window.  It  seems  therefore  to 
me,  that  it  is  impossible  to  exclude  from 
the  consideration  of  the  jury  the  question, 
whether  a  man  is  not  doing  wrong  and 
knows  that  he  is  doing  wrong,  in  putting 
his  head  or  hand  out  of  the  window. 
Li  this  particular  case,  the  plaintiff  meant 
to  look  out  of  the  window  to  see  if  cer- 
tain lights  were  visible  and  to  call  his 
brother's  attention  to  them,  and  before  he 
did  anything  of  the  sort  and  while  merely 
putting  his  hand  on  the  bar,  the  door  flew 
open  and  he  fell  out.  The  same  thing 
would  possibly  have  happened,  if  he  had 
merely  intended  to  shift  his  seat  to 
the  other  side  and  had  placed  his  hand 
on  the  bar.  I  think,  therefore,  that  it 
was  impossible  to  nonsuit  the  plaintiff, 
and  in  truth  I  do  not  think  the  case 
arguable. 

KsATiKO,  J. — I  also  think  that  the 
judgment  of  the  Court  below  should  be 
affirmed.  It  seems  to  me,  that  there  was 
evidence  to  go  to  the  jury  upon  the  ques- 
tion of  negligence.  I  agree  with  Mr. 
Harrison,  that  the  question  to  be  put  to 
the  jury  is,  whether  the  defendants  have 
been  guilty  of  negligence  which  caused 
the  accident,  and  in  considering  such  a 
question,  it  is  of  course  extremely  diffi- 
cult to  separate  it  firom  the  question, 
whether  there  was  or  was  not,  contribu- 
tory negligence  on  the  part  of  the  plain- 
tiff. But  assuming,  for  the  purpose  of 
argument,  that  there  may  be  such  contri- 
butory n^ligence,  on  the  part  of  the 
person  injured,  as  would  entitle  the  judge 
to  nonsuit  on  the  ground  that  a  verdict 


finding  that  there  was  no  contributory 
negligence  would  be  set  aside  as  perverse, 
it  is  clear  that  here  the  judge  could  not 
have  withheld  the  case  &om  the  jury, 
whether  the  matter  be  taken  as  a  simple 
question  as  to  the  negligence  of  the  de- 
fendants, or  whether  the  question  be  put, 

•as  I  think  rightly,  whether  there  was 
negligence  on  tite  part  of  the  defendants 
whjch  caused  the  accident.  Without 
going  the  length  of  saying  that  there  was 
no  evidence  of  contnbntory  negligence, 
it  seems  clear  to  me  that  there  was  evi- 
dence that  it  was  the  negligence  of  the 
defendants  which  caused  tim  accident, 
without  such  negligence  on  the  part  of 
the  plaintiff  as  would  have  freed  them 
from  liability.  I  agree  with  the  principle 
stated  by  my  bro<£er  Brett  in  Adam$  v. 
The  Lancashire  and  Yorkshire  Ratkoay 
Company  (2).  He  says — "It  has  been 
argued  that  no  amount  of  inconvenience, 
if  there  be  no  actual  peril,  will  justify  a 
person  in  incurring  danger  in  attempting 
to  get  rid  of  it.  I  am  not  prepared  to  go 
tothat  length.  Ithink  if  the  inconvenience 
is  so  great  that  it  is  reasonable  to  get  rid 
of  it  by  an  act  not  obviously  dangerous, 
and  executed  without  carelessness,  a  per- 
son causing  the  inconvenience  by  his  neg- 
ligence would  be  liable  for  any  injury  that 

/  might  result  from  an  attempt  to  avoid 
such  inconvenience."  Now,  sitting  in  a 
Court  of  Error,  I  may  be  permitted  to 
say,  that  I  think  this  rule  was  rightly 
applied  by  my  brother  Brett  at  the  trial, 
and  not  when  the  case  was  before  ^the 
Court  in  Banco,  and  I  think  that  if  Mr. 
Harrison  could  have  shewn  that  what 
was  done  here  was  obviously  dangerous, 
that  the  plaintiff  would  not  have  been 
justified  in  incurring  an  obvious  danger, 
for  the  sake  of  doing  what  was  not  even 
the  removal  of  an  inconvenience.  But  it 
appears  to  me,  that  he  had  a  right  to 
assume  that  the  door  was  properly  shut, 
and,  therefore,  to  put  his  hand  on  it  in  the 
manner  which  he  did  put  it.  Of  course 
each  case  must  be  judged  by  its  peculiar 
circumstances,  and  looking  at  the  facts 
of  this  case,  I  have  no  doubt  that  the 
judgment  of  the  Court  below  was  right. 

Bkett,  J. — I  agree  that  in  these  cases 
the  plaintiff  is  bourd  to  give  evidence  to 
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satisfy  tiie  jury,  that  the  iigniy  of  which 
he  compIainB  was  oattsed  by  the  n^lU 
gence  of  the  defendants  or  some  person 
for  whom  the  defendants  were  answerable, 
that  the  negligence  by  the  defendants 
was  the  cause  of  the  plaiatifTs  injury, 
and,  fiirther,  that  it  was  in  a  certain  sense 
the  sole  cause.  This  does  not  mean  that 
the  defendants'  negligence  was  the  only 
cause,  because,  supposing  that  there  were 
an  attempt  to  shew  that  some  person  be- 
sides the  defendants  had  also  contributed 
by  his  negligence  to  the  accident,  this 
would  be  no  defence  for  the  defendants. 
The  meaning  of  the  expression  that  the  in- 
jniy  must  be  solely  caused  by  the  defend- 
ants' negligence  is,  that  it  must  be  solely 
caused  as  between  them  and  the  plain- 
tiff, that  is,  by  their  negligence,  without 
any  contribution  from  want  of  care  on 
the  part  of  the  plaintiff.  The  question  in 
this  case  is,  whether  there  was  evidence 
in  support  of  each  of  those  propositions 
on  which  a  jury  might  properly  find  in 
favour  of  the  plaintiff.  It  has  been 
argued  by  Mr.  Harrison  that  there  is  no 
evidence  in  support  of  the  first  proposi- 
tion, viz.,  that  there  was  negligence  by 
the  defendants.  Bat  I  apprehend  that 
negligence  consists  in  this :  that  where 
something  happens  which  would  not  in 
the  ordinary  course  happen  if  ordinary 
care  and  skill  were  used,  there  is  evidence 
on  which  a  jury  may  find  that  there  has 
been  negligence  on  the  part  of  the  defen- 
dants. Now  here  a  railway  door  upon  a 
slight  pressure  flies  open.  Mr.  Harrison 
seemed  to  think  that  the  fact  that  it 
was  the  door  opposite  to  the  platform 
was  more  in  favour  of  the  defendants.  I 
should  suppose,  as  far  as  we  are  able  to 
take  notice  of  such  matters,  that  the  con- 
trary was  the  law,  and  that  a  traveller 
had  a  greater  right  to  assume  that  such 
a  door  was  properly  fastened.  I  think, 
therefore,  that  there  was  evidence  on  which 
a  jury  might  properly  find  that  there  was 
negligence  on  the  part  of  the  company's 
servants.  But  was  there  any  evidence 
upon  which  a  jury  might  find,  that  this 
negligence  was  the  cause  of  the  accident  P 
Now,  we  find  that  the  door  upon  a  slight 
pressure  flies  open,  and  thereupon  the 
plaintiff  falls  out  of  the  carriage.  I  ap- 
prehend that  the  jury  were  entitled  to 


say  that  it  was  the  non-fastening  of  the 
door  which  was  the  cause  of  the  accident. 
Then  was  there  evidence  that  it  was  the 
sole  cause  P  Now  this  qnestion  is  some- 
what more  complicated.  I  am  not  pre- 
pared to  say  that,  if 'during  the  proof  of 
the  plaintiff's  case,  an  act  of  his  was  shewn 
which  so  clearly  contributed  to  the  accident 
that  it  would  be  unreasonable  for  reason- 
able men  to  find  that  it  was  not  negli- 
gfence,so  that  any  Court  would  upon  either 
of  these  grounds  immediately  set  aside  a 
verdict  against  the  defendants,  that  the 
Judge  might  not  then  rale  that  the  plain- 
tiff had  failed  to  produce  evidence  on 
which  a  jury  could  find  in  his  favour,  that 
the  accident  was  solely  caused  by  the 
defendants'  negligence.  But  here  it  does 
not  seem  to  me  that  the  act  of  the  plain- 
tiff was  such  as  any  Judge  or  any  Court 
would  have  a  right  of  themselves  to  pro- 
nounce to  be  BO  negligent  as  to  hold  that 
it  would  be  unreasonable  for  a  jury  to 
find  that  it  was  not  negligence.  I  there- 
fore think  that  the  plaintiff,  not  being 
shut  out  from  denying  that  he  himself 
had  been  guilty  of  any  negligence,  that 
point  was  properly  left  to  the  jury,  and 
that  the  jury  would  be  justified  in  saying 
that  he  had  not  been  guilty  of  negligence, 
that  is  to  say,  had  not  omitted  to  use 
ordinary  care  in  his  mode  of  travelling. 
It  is  said  that  this  case  is  governed  by 
Adams  v.  The  Lancashire  and  Yorkshire 
Railway  Company  (2).  I  think  not.  The 
ground  upon  which  that  judgment  was 
based  was  certainly  that  the  plaintiff  did 
do  something  so  obviously  dangerous  and 
so  obviously  without  necessity,  that  the 
Conrt  were  entitled  to  deal  with  the 
matter,  and  I  think  that  the  case  ppt  by 
Mr.  Harrison  may  possibly  come  within 
the  same  rule  when  it  arises.  He  said— 
If  a  door  were  open  at  the  starting  of 
the  train,  and  the  passengers  were  not  to 
attempt  to  shut  the  door,  but  at  once  to 
jump  out  of  the  door  either  on  the  plat- 
form or  after  the  train  had  passed  the 
platform,  it  then  might  fairly  be  said,  if 
a  jniy  were  to  say  that  this  was  not  evi- 
dence of  negligence  on  the  part  of  the 
plaintiff  that  it  would  be  unreasonable, 
and  so  the  Judg^  or  Court  might  deal 
with  the  case.  But  however  that  might 
be,  there  was  no  such  obvious  danger  in 
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this  case.  Whether  the  decision  itself 
was  oorreot  as  an  application  of  the  rule 
which  it  laid  down  I  confess  I  at  this 
moment  reiy  much  doubt.  I  was  a  party 
to  the  judgment,  but  I  think  it  is  obvions 
that  I  was  so  reloctantlj,  and  if  the  case 
were  to  come  into  a  Court  of  Error  I 
think  I  should  be  prepared  to  say  that 
although  the  role  was  right,  yet  that  its 
application  to  the  case  in  which  it  was 
laid  down  was  wrong. 

Cleasbt,   B. — ^In  the   present  case  I 
think  it  clear  that  no  question  of  contribu- 
tory negligence  arises.     Such  a  question 
arises  when  both  parties  are  substantially 
in  faalt  and  when  the  fault  of  each  con- 
tributes to  th^  disaster.     The  rule  was 
established   before   railways  were  made, 
and  an  iUnstraiion  of  it  would  be  a  man 
driving  furiously  in  the  crowded  streets 
of  London  at  the  rate  of  fifteen  miles  an 
hour,  and  a  man  driving  on  his  wrong  side, 
not  quite  so  fariously  perhaps,  but  still 
obviously   in   fault,   and   each   having  a 
share,  though  perhaps  not  an  equal  one, 
in  the  accident  which  takes  place.     In 
such  a  case  neither  can  recover,  because 
both  were  clearly  in  fault.     But  all   that 
Mr.  Harrison  has  made  out  ia  this  case, 
as  far  as  I  can  judge,  is  not  that  both 
parties  were  in  fault,  but  that  the  ad  of 
the    plaintiff,  not   his  negligence,   con- 
tributed to  the  accident.     It  is  impossible 
to  say  that  in  getting  up,  touching,  and 
pressing  against  the  door  as  he  did  there 
was  anything  in  the  nature  of  negligence. 
This  part  of  the  defendants'  case,  there- 
fore, it  appears  to  me,  fails  altogether. 
Then  the  question  is,  whether  there  is 
such  evidence  on  the  part  of  the  defen- 
dants that  a  jury  might  reasonably  find 
them  liable  P     That  this  is  the  proper 
way  of  stating  the  rule  I  think  is  clear 
from  the  cases  of  Ryder  v.  Womhivell  (4) 
and  Toomey  v.  The  London  and  Brighton 
Railway  Company  (6).     Where,  as  here, 
the  rule  is  to  enter  the  verdict  for  the 
defendants,  the  Court  must  look  at  the 
case  and  consider  whether  there  is  such 
evidence  as  might  reasonably,  satisfy  a 

(4)  38  Law  J.  Bop.  (n.s.)  Exeh.  8 ;  s.  c.  Law 
Rep.  4  Esch.  32. 

(5)  3  Com.  B.  B«p.  K.S.  146 ;  i.  c.  27  Law  J. 
lUp.  (k«.)  CJP.  39. 


jury  of  the  defendants'  liability.  I  will 
not  enter  upon  the  question  whether  in  a 
case  of  this  description  you  may  or  may 
not  look  at  the  contributory  negligence 
of  the  plaintiff,  except  for  the  purpose  of 
saying  that  it  cannot  be  done  in  all  cases. 
Whether  it  could  be  done  in  cases  in 
which  it  is  the  act  of  the  plaintiff  which 
causes  the  injury  he  sustains,  for, instance, 
jumping  out  of  a  carriage,  which  was 
the  case  in  Bridges  v.  The  North  London 
Railway  Gompamy  (3),  where  it  is  not  so 
much  the  contributory  act  as  the  act 
itself  which  causes  the  accident,  I  will 
not  say,  but  it  appears  to  have  been  the 
opinion  of  some  members  of  the  Court 
in  Bridges  v.  The  North  London  RaUtvay 
GomfOAvy  (3),  that  in  such  a  case  it  might 
be  done.  It  is  unnecessary  to  deal  with 
it  in  the  present  case,  because  we  have  no 
negligent  act  on  the  part  of  the  plaintiff. 
The  only  question,  therefore,  is,  was 
there  reasonable  evidence  of  a  want  of 
due  care  on  the  paH  of  the  defendants  ? 
Now  I  think  that  we  cannot  say  that 
there  was  any  warranty  on  the  part  of 
the  defendants  that  this  door  should  be 
BufiSciently  and  carefully  fastened,  so  that 
the  case  can  bo  put  on  the  ground  that, 
merely  because  the  door  was  unfastened 
and  flew  open,  the  defendants  were  liable. 
I  think  there  must  be  some  evidence  of  a 
want  of  due  care.  But  then  you  find 
that  on  a  slight  pressure  the  door  opens. 
In  considering  what  evidence  is  sufficient 
to  call  for  an  answer,  I  think  that  you 
must  look  at  the  means  which  the  plain- 
tiff has  of  proving  more.  It  is  almost  out 
of  his  power  to  do  more  than  give  evi- 
dence which  calls  for  an  answer  to  shew 
that  which  by  itself  is  a  prima  facie  case, 
is  not  estabUshed  when  you  come  to  look 
into  the  whole  matter.  The  plaintiff 
would  not  be  expected  to  shew  that  there 
was  no  fastening  to  the  door,  or  that  the 
fastening  had  become  old  and  defective, 
and  therefore  could  not  bo  relied  upon ; 
or  that  having  a  good  fastening  the  door 
had  been  carelepsly  put  to  by  the  porter. 
But  he  shewed  that  something  happened 
which  probably  arose  from  some  negligent 
act  of  the  defendants ;  and  he  calls  upon 
them  for  a  reply.  If  they  had  shewn 
that  the  door  was  right  in  every  respect 
— that  the  fastening  was  not  defective ; 
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and  if  It  had  appeared  that  in  shntting 
in  Bucceesion  a  great  nnmber  of  doors 
with  the  necessary  despatch,  there  had 
been  some  haste,  so  as  to  produce  a  case 
of  almost  inevitable  accident — then  the 
question  would  perhaps  have  arisen  whe- 
ther there  was  not  some  evidence  for  the 
jury ;  bat,  certainly,  I  think  that  the  proper 
cobclasion  of  the  jury  would  be  that  it 
was  not  the  so^  of  negligence  which  in- 
volves responsibilily.  But  in  any  case  I 
think  the  plaintiff  proved  enough  to  call 
on  the  defendants  to  shew  that  what 
happened  arose  from  circumstances  which 
did  not  amount  to  negligence. 

Grove,  J. — I  am  of  the  same  opinion. 
The  Court,  I  suppose,  must  assume  some 
ordinary  facts,  and  we  may  assume  that 
it  was  the  ordinary  case  of  a  railway  door 
which  shuts  from  the  outside,  and  can 
only  be  conveniently  shut  from  the  out- 
side. Such  a  door  is  jammed  to  with 
some  force  to  enable  the  latch  to  bite  and 
hold  the  door  firm,  and  it  would  be  ex- 
tremely inconvenient  if  it  bad  to  bo  shut 
by  the  passengers  inside.  This  being  the 
case,  the  ordinary  duty  of  the  servants 
when  a  train  leaves  the  station  would  be 
to  shut  and  firmly  fasten  the  latch  of  the 
door,  and  they  are  deviating  from  their 
ordinary  practice,  and,  I  think,  their  or- 
dinary duty,  if  they  omit  so  to  shut  the 
doors.  If  you  arranged  a  door  so  that 
the  passenger  could  open  it  from  the 
inside,  it  would  be  an  extremely  perilous 
system,  for  it  would  open  with  a  com- 
paratively light  latch  ;  frightened  passen- 
gers would  be  continually  opening  the 
door,  and  it  would  be  much  worse  for  the 
general  safety  of  the  public.  Then,  if 
this  be  the  duty  of  the  company's  ser- 
vants, there  was  evidence  of  some  breach 
of  duty  if  the  door  was  left  open.  Then 
it  was  said  there  was  no  evidence  hero 
that  the  company's  servants  left  it  open. 
It  might  have  been  opened  by  somebody 
else.  But  in  almost  every  question  that 
conies  before  a  jury,  probabilities  must  be 
looked  at.  Absolute  mathematical  proof 
of  each  circumstance  in  all  human  trans- 
actions cannot  be  furnished.  The  plaintiff 
was  called  ;  he  was  not  cross-examined, 
and  probably  the  jury  assumed,  no  ques- 
tion having  been  asked  him,  that  neither 


he  nor  his  brother  liad  tampered  with 
the  door.  Was  there  not  therefore  a 
prima  facia  probability  that  there  had 
been  negligence  on  the  part  of  the  ser- 
vants of  the  company,  and  that  they  had 
left  the  door  open  ?  This  might  probably 
have  been  rebutted  by  the  defendants 
calling  their  servants  and  letting  them 
give  evidence  that  they  Jiad  shut  all  the 
doors  in  the  ordinary  way,  and  as  to  the 
state  of  the  door  when  tlie  train  arrived 
at  the  next  station.  It  seems  to  me 
that  there  was  such  a  probability  which 
ought  to  have  been  left  to  the  jury. 
Secondly,  upon  the  question  of  contn- 
bntory  negligence,  without  giving  any 
opinion  whether  there  may  be  cases  in 
which  a  Court  of  Error,  or  a  Court  look- 
ing merely  at  the  law  of  the  question 
upon  a  bill  of  exceptions,  may  enter  upon 
the  question  of  contributory  negligence, 
I  must  observe  that  in  Bridges  v.  The 
North  London  Railway  Company  (3), 
there  was  practically  an  equal  division  of 
opinion  as  to  whether,  in  considering 
whether  there  was  evidence  of  negligence 
on  the  part  of  the  defendants,  the  Court 
could  take  into  account  contributory  neg- 
ligence on  the  part  of  the  plaintiff.  There 
is  another  observation  to  be  made  uf>on 
the  case,  viz.,  that  as  the  majority  of  the 
Court  were  of  opinion  that  there  was 
negligence  on  the  part  of  the  defendants, 
it  was  not  absolutely  necessary  to  enter 
into  the  question  of  contributory  negli- 
gence. I  cannot  think  that  it  could  be 
seriously  contended  here  that  the  evidence 
of  contributory  negligence  was  so  strong 
that  the  Court  could  say  that  the  verdict 
on  that  ground  ought  necessarily  to  have 
passed  for  the  defendants.  I  am  not 
quite  sure  that  the  test  of  a  perverse 
verdict  is  a  sufficient  test,  for-  I  think 
that  if  this  doctrine  were  applied  to  some 
cases,  it  might  lead  to  some  very  novel 
results.  At  all  events  the  question  does 
not  arise  here. 

Judgment  affiitned. 


Aftorneya— 0.  Dixon,  agent  for  W.  IT.  Snms, 
Cliirc.  Suffolk,  for  plaintiff;  Burcliells,  for  de- 
fcndauU. 
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Bajtking Gonipany — Misrepresentation  by 
Manager — Gredit  of  Customer — Joint  Lia- 
bility of  Bank  and  Manager — 9  Geo.  4. 
e.  14.  8.  6 — Signature  of  Agent. 

The  plcUntiff,  a  customer  of  the  8.  8f  H. 
Bank,  was  asked  to  sell  some  iron  of  the 
value  of  2,000Z.  or  3,0001.  to  B. ;  he  re- 
quired  a  reference  as  to  the  credit  of  B.,  and 
teas  referred  to  the  0.  branch  of  the  O. 
Banking  Gompany.  At  his  request  the 
manager  of  tlie  8.  and  H.  Bank  wrote  to 
the  manager  of  the  G.  branch  of  the  O, 
Banking  Gompany,  of  which  one  of  the  de- 
fendants was  a  public  officer — "  /  shall  be 
fnueh  obliged  by  the  favour  of  your  opinion, 
in  confidence,  of  Vie  respectability  and 
standing  of  Sir  W.  Bussell,  and  whether 
you  consider  him  responsible  to  the  extent  of 
50,0002."  The  defendant  Ooddard,  who 
was  tits  manager  of  the  G.  branch,  wrote  in 
ansioer — "/  am  in  receipt  of  your  favour  of 
the  8th  instant,  and  beg  to  say,  in  reply, 
that  Sir  WiUiam  Bussell  is  the  Lord  of  the 
Manor  of  Gliarlton  Kings,  near  this  tovm, 
ieith  a  rent  roll,  I  am  told,  of  over  7,000i. 
per  annum,  the  receipt  of  which  is  in  his 
own  hands,  and  has  large  expectancies,  and 
I  do  not  believe  he  would  incur  the  liability 
you  name,  unless  he  was  certain  to  mset  the 
engagement.  (Signed)  J.  B.  Ooddard, 
Manager."  The  representation  contained 
in  ^  last-mentioned  letter  was  false,  to  the 
'  knowledge  of  the  defendant  Ooddard,  who,  in 
writing  it,  acted  within  the  scope  of  the  gene- 
ral authority  conferred  upon  him  as  manager 
of  the  branch,  but  the  banking  company  had 
no  knowledge  otherwise  tha/n  through  Ood- 
dard thai  such  a  letter  had  been  utritten, 
nor  did  titey  give  him  any  express  authority 
to  write  the  particular  letter.  The  0. 
Banking  Gompany  was  a  co-partnership, 
formed  under  7  Oeo.  4.  c.  46 : — Held,  that 
the  signature  of  the  defendant  Ooddard  was, 
a3.<Jl2di  *'"^  '^  circumstances,  a  signature  not  of 
Sf^  an  agent  merely,  but  of  the  banking  com- 
pany, and  therefore  "  of  the  party  to  be 
charged  therewith  "  within  tlie  6th  section 
of  9  Oeo.  4.  c.  14 

Held,  also,  that  the  communication  con- 
tained in  the  letter  wcu  not  that  of  the 
defendamt  Ooddard  personally,  but  of  the 
bankmg  company;  that  the  plaintiff  being 


a  customer  of  the  8.  and  H.  batik  was  en- 
titled to  maintain  an  action  in  respect  of 
the  misrepresentation  made  in  the  letter 
written  by  Ooddard ;  that  the  banking  com- 
pany was  liable  for  tlie  fraudulent  repre- 
sentations of  its  manager  made  in  the  course 
of  conducting  the  bun n ess  of  the  company  ; 
and  that  Ooddard  the  mdiiagnr  and  the 
banking  company  were  both  liable  to  be 
sued  jointly. 

Declaration.  For  that  the  defendants 
Theophilns  Bartlett  Goddard  and  the  said 
banking  company  (sued  by  one  of  their 
pnblic  officers),  in  answer  to  a  letter, 
wherein  the  plaintiff  enquired  of  the  de- 
fendant Theophilas  Bartlett  Goddard,  and 
the  said  banking  company,  what  their 
opinion  of  the  respectability  and  standing 
of  Sir  William  Rnssell  was,  and  whether 
they  considered  him  responsible  to  the 
extent  of  50,0002.,  falsely  and  frandalently 
represented  to  the  plaintiff  that  the  said 
Sir  William  Russell  was  the  Lord  of  the 
Manor  of  Charlton  Kings,  and  had  a  rent 
roll  of  over  7,OO0Z.  per  annum,  and  that 
the  receipt  of  the  said  rent  roll  was  in  the 
said  Sir  William  Bussell's  own  hands, 
and  that  the  said  Sir  William  Russell  had 
large  expectancies,  and  that  they  did  not 
believe  the  said  Sir  WiUiam  Russell 
would  incnr  a  liability  of  50,0002.  to  the 
plaintiff  unless  he  was  certain  to  meet  the 
engagements  whereas,  as  the  defendant 
Tbeophilus  Bartlett  Goddard  and  the  said 
banking  company  well  knew,  the  said  Sir 
William  Rnssell  was  not  then  Lord  of  the 
Manor  of  Charlton  Kings,  and  had  not 
then  a  rent  roll  of  over  7,0002.  per  annum, 
nor  was  the  receipt  of  the  said  rent  roll  in 
the  said  Sir  William  Russell's  own  hands, 
nor  had  the  said  Sir  William  Russell  large 
expectancies,  nor  did  they  believe  that  the 
said  Sir  William  Russell  was  certain  to 
meet  the  said  liability,  if  he  incurred  it,  to 
the  plaintiff,  but  on  the  contrary  well  knew 
that  it  was  exceedingly  doubtfol  whether 
the  said  Sir  William  Russell  would  be  in 
a  position  to  meet  the  said  liability  if  he 
incurred  it,  and  the  defendant  Theophilns 
Baxtlett  Goddard  and  the  said  banking 
company,  by  so  representing  as  aforesaid, 
induced  the  plaintiff  to  sell  and  deliver  to 
the  said  Sir  William  Russell,  groods  on 
credit,  and  although  the  said  credit  has 
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expired,  yet  the  price  of  the  said  goods  is 
unpaid,  and  the  plaintiff  has  lost  the  price 
thereof. 

Second  count,  that  the  defendant  The- 
ophilns  Bartlett  Goddard  and  the  said 
linking  company  felsely  and  fraudulently 
represented  to  the  plaintiff  that  the  said 
Sir  William  Russell,  in  the  first  count 
mentioned,  then  was  in  good  and  solvent 
ciroumstances,  whereas  the  said  Sir 
William  Russell  was  not  then  in  good  and 
solvent  circumstances,  as  the  defendant 
Thoophilns  Bartlett  Goddard  and  the 
said  banking  company  then  well  knew. 
And  the  defendant  Thoophilus  Bartlett 
Goddard  and  the  said  banking  company, 
by  BO  representing  as  aforesaid,  induced 
the  plaintiff  to  sell  and  deliver  to  the  said 
Sir  William  Russell  goods  on  credit,  as  in 
the  first  count  mentioned,  whereby  the 
plaintiff  suffered  the  damage  in  that 
count  mentioned. 

The  defendants  severally  pleaded  not 
guilty.     Issue  thereon. 

At  the  trial  which  took  place  before 
Cockbum,  C.J.,  at  the  sittings  in  London 
after  Hilary  Term,  1872,  it  appeared  that 
the  plaintiff,  having  been  asked  by  an 
agent  of  Sir  William  Russell  to  sell 
some  iron  of  the  value  of  between  2,000i. 
and  dfiOOl.  to  Sir  William  Russell,  re- 
quested  a  reference  as  to  his  credit,  and 
was  referred  to  the  Cheltenham  Branch 
Bank  of  the  Gloucestershire  Banking 
Company.  The  plaintiff  being  a  cus- 
tomer of  the  Sheffield  and  Hallamshire 
Bank  at  Sheffield,  requested  the  manager 
of  that  bank  to  make  the  inquiry  for  him, 
and  in  consequence  of  that  request,  the 
manager  of  the  latter  bank  wrote  to  the 
manager  of  the  Gloucestershire  Banking 
Company,  at  Cheltenham,  a  letter,  dated 
November  8, 1869,  of  which  the  following 
is  a  copy — 

"  Sheffield  &  Hnllamghire  Bank, 

"  Sheffield,  Nov.  8,  1869. 

"  Sir, — I  shall  be  much  obliged  by  the 
favour  of  your  opinion  in  confidence  of 
the  respectabih'ty  and  standing  of  Sir 
William  Russell,  Bart.,  M.P.  for  Norwich, 
and  whether  you  consider  him  responsible 
to  the  extent  of  60,OOOJ. 

*'  I  am,  Sir,  yours  faithfully, 

"  H.  J.  Wells,  manager. 


"  The  Manager, 

"  Gloucestershire  Banking  Company, 
"  Cheltenham." 

To  that  letter  the  defendant,  Goddard, 
replied  b^  a  letter  dated  November  9, 
1869,  which  is  as  follows — 

"  GloucesteTBhirp  Banking  Company, 

"  Cheltenham,  9  Nov.  1869. 

«  The  Sheffield  and  Hallamshire  Bank, 
"  Sheffield. 

"  Gentlemen, — ^I  am  in  receipt  of  yoor 
favour  of  the  8th  instant,  and  beg  to  say, 
in  reply,  that  Sir  William  Russell,  Bart., 
M.P.  for  Norwich,  is  the  Lord  of  the 
Manor  of  Charlton  Kings,  near  this  town, 
with  a  rent  roll,  I  am  told,  of  over  7,000Z. 
per  annum,  the  receipt  of  which  is  in 
his  own  hands,  and  has  large  ezpeotan- 
cies,  and  I  do  not  believe  he  would  Lncar 
the  liability  yon  name  unless  he  was  cer- 
tain to  meet  the  engagement. 

"  I  am.  Gentlemen,  yours  faithfully, 

"  J.  B.  Goddard,  manager." 

It  was  upon  the  representation  con- 
tained in  this  letter  of  November  9, 1869, 
that  the  action  was  founded,  the  plaintiff 
alleging  that  the  letter  contained  a  misre- 
presentation  by  which  he  was  injured. 

It  was  found  by  the  jury  that  the  re- 
presentation contained  in  this  letter  was 
false  to  the  knowledge  of  the  defendant 
Goddard  ;  that  the  Banking  Company  had 
no  knowledge  (otherwise  than  through 
its  manager,  Goddard)  that  such  a  letter 
had  been  written,  and  gave  him  no  ex- 
press authority  to  write  the  particular 
letter. 

The  jury  further  found  as  a  &ct,  on 
the  question  being  left  to  them,  that  the 
writing  of  such  a  letter  as  that  of  No- 
vember 9,  was  an  act  done  within  the 
scope  of  the  general  authority  conferred 
on  Goddard,  as  manager  of  the  branch 
bank.  On  these  findings  the  verdict  was 
entered  for  the  plaintiff  against  both 
defendants,  for  2,9372. 

Upon  the  part  of  the  defendant  T^n. 
terbotham  a  rule  was  subsequently  ob- 
tained, calling  upon  the  plaintiff  to  shew 
cause  why  the  verdict  should  nob  be  set 
aside  and  a  verdict  entered  for  the  defend- 
ant Winterbotham,  or  a  nonsuit,  pursuant 
to  leave  reserved,  on  the  ground  that  there 
was  no  writing  signed  by  the  bank ;  that 
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ihe  defendant  Goddord  was  not  the  agent 
of  the  bank  to  sign  ;  that  the  bank  was  not 
liable  for  a  fdse  representation  by  the 
defendant  Ckiddard ;  that  there  was  no 
representation  hj  the  bank  to  the  plain- 
tiff, and  that  there  was  no  representation 
made  by  the  bank,  or  false  statement  by 
them  ;  or  why  a  new  trial  should  not  be 
had  on  the  ground  that  the  verdict  was 
against  the  evidence. 

Upon  the  part  of  the  defendant  Gk>d> 
dard  a  mle  was  obtained,  which  was 
substantially  the  same  as  the  above,  so 
&r  as  the  points  made  affected  his  case. 

Day  and  Edward  Clarke  (on  June  6,  8, 
1872)  shewed  cause  against  the  rule. — 
The  rules  are  substantially  the  same.  But 
on  behalf  of  the  banking  company  it  will 
be  contended  that  Goddard  was  not  their 
agent.  [He  proceeded  to  argue  that  the 
verdict  against  both  the  defendants  was 
not  against  the  weight  of  evidence,  but 
was  stopped  by  the  Court.]  Kezt,  it  is 
said  that  it  was  not  the  duty  of  the  bank 
to  send  a  ti-ne  answer  to  the  plaintiff,  and 
that  if  there  was  any  duty  at  all  it  was  to 
the  Sheffield  and  Hallam shire  Bank,  and 
that,  therefore,  no  actioncan  be  maintained 
by  the  plaintiff ;  but  among  bankers  the 
understanding  is  that  they  may  make  en- 
quiries of  one  another  for  their  customers 
as  well  as  for  themselves.  It  is  indispu- 
table that  the  defendant,  Goddard,  knew 
that  the  representation  was  to  be  used 
for  the  purposes  of  the  bank  and  its  cus- 
tomers, and  he  must  be  liable  in  this 
action.  See  Langridge  v.  Levy  (1).  Next, 
as  to  the  liability  of  the  bank  for  the  acts 
of  Goddard  the  manager.  The  finding  of 
the  jury  as  to  ihis  part  of  the  case  cannot 
be  disturbed.  But,  further,  Barwick  v. 
The  Englith  Joint  Stock  Bank  (2)  shews 
that  corporalaons  may  be  liable  like  indi- 
viduals :  and  that  a  banking  company 
may  be  liable  for  the  misrepresentations 
of  the  manager.  In  that  case,  the 
manager  was  alleged  to  have  nuMle  a 
misrepresentation  as  to  the  state  of  a 
customer's  account  at  the  bank,  and  it  was 
held  that  the  bank  would  be  liable,  as- 
Buming  that  the  misrepresentation  had 

(1)  6  Lbw  J.  Bop.  (h.s.)  Exch.  187 ;  8.  c.  2  Meo. 
ft  W.  519  ;  in  error,  4  Mee.  &  W.  837. 

(2)  36  Lav  J.  Bsp.  (m.i.)  Sxch.  147 ;  a.  e.  Law 
Bep.  8  Ezch.  269. 

Kiw  Bsxsm,  42.— a.B. 


been  made  by  the  manager  in  the  course 
of  business.  There  may  be  some  dicta  in 
The  Western  Bank  of  Scotland  v.  Addie 
(3)  which  would  seem  to  convey  a  con-' 
trary  impression,  but  it  is  clear  that  that 
case  does  not  overrule  Barwick  v.  Tlie 
English  Joint  Stock  Batik  (2).  The  West- 
em  Bank  of  Scotland  v.  Addie  (3)  was 
the  case  of  a  corporation,  not  of  a  com- 
pany like  the  defendants  in  this  case, 
formed  under  7  Geo.  4.  c.  46,  and  does 
not  apply  to  the  question  now  before  the 
Court ;  and  in  The  National  Exchange 
Company  of  Olasgow  v.  Drew  (4)  it  was 
held  by  the  Lord  Chancellor  that  the  com- 
pany could  only  act  by  its  directors  and 
managers,  and  that  a  fraud  by  them  was 
a  fraud  by  the  aggregate  body,  and  that 
the  general  interests  of  society  required 
that  representations  by  directors  should 
bind  the  entire  corporation,  although  the 
individuals  composing  it  might  be  igno- 
rant of  the  representation  and  of  its  false- 
hood. In  Banger  v.  The  Great  Western 
lUalway  Company  (d^.the  Lord  Chancellor 
said,  "The  question  on  this  part  of  the  ca«e 
is  one  of  fapt.  Is  it  established  that  any 
imposition  was  practised  on  the  appellant 
to  induce  him  to  enter  into  the  contract  P 
For  if  there  was,  he  is  clearly  entitled  to 
relief,  though  whether  precisely  that 
which  he  asks  for  is  another  question. 
Strictly  speaking,  a  corporation  cannot  of 
itself  be  guilty  of  fraud.  But  where  a 
corporation  is  formed  for  the  purpose  of 
carrying  on  a  trading  or  other  speculation 
for  profit,  such  as  forming  a  railway, 
these  objects  can  only  be  accomplished 
through  the  agency  of  individuals ;  and 
there  can  be  no  doubt  that  if  the  agents 
employed  conduct  themselves  fraudu- 
lently, so  that  if  they  had  been  acting  for 
private  employers,  the  persons  for  whom 
they  were  acting  would  have  been  affected 
by  their  fraud,  the  same  principles  must 
prevail  when  the  principal  under  whom 
the  agent  acts  is  a  corporation."  That  is 
the  principle  for  which  the  plaintiff  in 
the  present  case  contends,  and  the  principle 
is  a  sound  one,  that,  so  far,  corporations 
are  in  the  same  position  as  individuals. 
Observations  upon  Ranger  v.  The  Great 
Western  Railway  Company  (5)  were  made 

(8)  Law  Rep.  1  Scotch  App.  149. 
(4)  2  Haoq.  H.L.  Cm.  103. 
(6)  6  H.L.  Oas.  72. 
Q, 
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\>j  Lord  Cranworth  in  The  Western  Bank 
of  Scotland  v.  Addie  (3),  p.  1G6,  but  it  is 
difficult  to  suppose  that  in  both  cases  he 
is  reported  correctly. 

[Hannen,  J, — I  Bee  that  in  the  latter 
case  he  is  reported  as  saying,  "  A  person 
defrauded  by  the  directors,  if  the  subse- 
quent acts  and  dealings  of  the  parties 
have  been  such  as  to  leave  him  no  remedy 
but  an  action  for  the  firaud,  most  seek  his 
remedy  against  the  directors  personally."] 

It  is  difficult  to  see  how  in  the  present 
case  the  banking  company  can  be  relieved 
from  liability.  It  will  also  be  contended 
that  the  bank  is  not  liable,  because  by 
Lord  Tenterden's  Act,  9  Greo.  4.  c.  14. 
S.  6,  no  action  can  be  brought  unless  the 
representation  "be  rdade  in  writing,  signed 
by  the  party  to  be  charged  therewith, ' '  and 
because  the  letter,  which  is  the  founda- 
tion of  the  present  action,  is  only  signed 
by  the  defendant  Groddard.  No  decision 
has  been  given  upon  that  particular  sec- 
tion, but  reliance  will  be  placed  upon 
Hyde  V.  Johnson  (6),  which  was  decided 
upon  the  1st  section  of  the  same  Act,  in 
which  the  words  are  "  signed  by  the  party 
chargeable  thereby."  It  was  there  held 
that  a  letter  signed  by  the  defendant's 
wife,  at  his  request,  was  not  sufficient  to 
bar  the  Statute  of  Limitations,  inasmuch 
as  it  was  not  signed  by  the  "  party  charge- 
able." But  it  is  doubtful  whether  the 
reasoning  in  that  judgment  would  apply 
to  a  case  under  the  6th  section.  Since 
the  decision  in  Hyde  v.  Johnson  (6),  the 
Legislature  has  interfered,  and  by  the 
Mercantile  Law  Amendment  Act,  1856 
(19  &  20  Vict.  c.  97),  s.  13,  has,  with  re- 
ference to  the  above-mentioned  1st  sec- 
tion, provided  that  "  an  acknowledgment 
or  promise,  made  or  contained  by  or  in  a 
writing,  signed  by  an  agent  of  the  party 
chargeable  thereby,  duly  authorised  to 
make  such  acknowledgment  or  promise, 
shall  have  the  same  effect  as  if  such 
writing  had  been  signed  by  such  party 
himself."  But  the  Legislature  did  not  alter 
the  effect  of  the  provision  in  the  6th  sec- 
tion, and  it  is  submitted  that  the  maxim  qid 
facit  per  alium  facit  per  se  applies,  so  that 
the  banking  company  must  be  taken  to 
have  made  the  representation  by  its  agent 
Groddard.     But,  farther,   it  is  doubtful 

{6)  2  Bing.  N.O,  776 ;  s.  c  5  law  J.  Rep.  (k.s). 
C.P.291. 


how  the  constmction  adopted  by  the 
Court  in  Hyde  v.  Johnson  (6)  can  apply 
to  a  case  where  the  signature  by  tho 
party  himself  is  an  impossibility.  This 
company,  which  is  a  qtiasi  corporation, 
cannot  itself  sign  the  representation, 
and  the  signature  of  such  a  company  hy 
its  manager  is  within  the  words  of  the 
6th  section.  Some  light  is  thrown  upon 
the  matter  by  Kingsford  v.  The  Great 
Western  Bailioay  Compcmy  (7),  which 
was  decided  upon  the  50th  section  of  the 
Common  Law  Procedure  Act,  1854.  That 
section  provides  for  an  order  for  the  dis- 
covery of  documents  upon  the  application 
of  either  party  to  any  cause  or  other 
civil  proceeding  in  any  of  the  Superior 
Comets  "  upon  an  affidavit  by  such  party," 
&o.  It  was  held  in  the  last  mentioned 
case  that  the  affidavit  might  be  made  by 
the  attorney  of  the  defendants,  as  they 
would  otherwise  be  deprived  of  the  benefit 
of  the  section.  So  here  the  bank  can 
only  act  through  its  agents,  and  Goddard 
was  the  ordinary  signing  instrument  of  the 
bank  for  the  purpose  of  writing  such 
letters.  The  letter  of  inquiry  was  ad- 
dressed to  the  manager,  and  Cktddard 
signs  as  "  manager,"  the  agent  of  the 
bank,  nnd  commences  his  letter  "  Gentle- 
men." So  a  Judge  at  Chambers  signs  by 
the  hand  of  his  clerk.  Next,  it  will  bo 
said  that  the  signature,  if  that  of  Groddard, 
is  not  that  of  the  bank,  and  vice  versa ; 
that  it  cannot  be  the  signature  of  both. 
This  point  was  not  taken  at  the  trial,  but 
the  answer  is,  that  both  Goddard  and  the 
bank  are  tort  feasors.  An  action  upon 
the  case  for  a  deceipt  shall  be  brought 
against  all  the  parties  to  the  deceipt. 
See  Oom.  Dig.  tit.  "  Action,"  upon  the 
case  for  a  deceipt  (B).  So  this  case  is 
like  an  action  for  a  wrongful  distress 
which  may  be  brought  against  both  the 
landlord  and  the  agent  who  distrains. 
Goddard  cannot  relieve  himself  firom 
liability  by  saying  that  he  acted  as  agent 
for  the  banking  company. 

H.  James,  liisdon  Bennett,  and  Jeun« 
(on  June  8)  supported  the  rule  obtained 
by  the  defendant  Goddard. — (Thfty  first 
argued  that  the  verdict  was  against  the 
weight  of  evidence.)  It  is  a  grave 
question    whether    the   letter    of   Gktd- 

(7)  16  Com.  B.  Rep.  N.S.  761 ;  8.  c.  33  Uxe  J 
Bep.  (n.s.)  C.P.  807. 
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dord,  being  an  answer  to  an  inqniry 
made  in  confidence  as  to  the  position  of 
Sir  William  Russell,  is  gronnd  for  an 
action  by  the  plaintiff  at  all,  there  not 
being  any  finding  by  the  jury  that 
Goddard  knew  tlmt  the  representation 
in  the  letter  would  be  acted  upon.  The 
mere  feet  of  a  misrepresentation  without 
an  intention  that  the  representation  should 
be  acted  upon  would  not  render  him  liable. 
Goddard  knew  nothing  of  the  plaintiff; 
how,  then,  can  the  plaintiff  be  allowed  to 
say  to  Goddard,  "  You  represented  to  me 
certain  matters,  and  intended  that  I 
should  act  upon  that  representation  ?  " 
The  fact  that  bankers  are  in  the  habit  of 
making  enqairies  of  this  kind  of  one 
another  is  not  enough  to  shew  that 
Goddard  intended  that  the  plaintiff  should 
act  upon  his  answer  to  snch  an  enquiry. 
The  most  that  can  be  said  is,  that  he 
knew  that  it  might  be  acted  upon 
by  some  one,  not  that  it  would  be  so. 
The  plaintiff  must  admit  that  there  must 
be  something  in  the  nature  of  privity. 
There  was  nothing  to  shew  Goddard  that 
a  customer  of  the  ShefBeld  and  Hallam- 
shire  Bank  would  act  upon  the  represent- 
ation. The  plaintiff  never  authorised  an 
enquiry  as  to  Sir  W.  Russell's  responsibi- 
lity to  the  extent  of  50,OO0Z.  In  Bedford 
T.  Bagshaw  (8),  Pollock,  C.B.,  said,  "  I 
am  not  prepared  to  lay  down,  as  a  general 
rule,  that  if  a  person  makes  a  false  repre- 
sentation, everyone  to  whom  it  is  repeated 
and  who  acts  upon  it,  may  sue  him.  .  .  . 
Generally,  if  a  false  and  fraudulent  state- 
ment is  made  with  a  view  to  deceive  the 
party  who  is  injured  by  it,  that  affords  a 
ground  of  action.  But  I  think  that  there 
must  always  be  this  evidence  against  the 
party  to  be  charged,  viz.,  that  the  plaintiff 
was  one  of  the  persons  to  whom  he  con- 
templated that  tne  representation  should 
be  made,  or  a  person  whom  the  defendant 
ought  to  have  been  aware  that  he  was  in- 
juring, or  might  injure."  Again,  in  Barry 
v.  Oroskey  (9),  Wood,  V.G.,  said,  "Every 
man  must  be  held  responsible  for  the  con- 
sequences of  a  &lse  representation  made 
1^  him  to  another,  upon  which  a  third 
person  acts,  and  so  acting  is  injured  or 

(8)  4  Hail.  &  K.  633;  b,  c  20  Law  J.  Bep. 
(w.8.)  Eich.  69. 

(9)  a  Jo.  &  H;  180;  8.  e.  81  Jaw  J.  Rep.  (n.s.) 
Chanc.  121. 


damnified — ^provided  it  appear  that  suoli 
false  representation  was  made  with  the 
intent  that  it  should  be  acted  upon  by 
such  third  person  in  the  manner  that 
occasions  the  injury  or  loss."  In  Langridge 
V.  Lwy  (10),  the  defendant  represented 
to  the  father  of  the  plaintiff  that  a  gun 
was  made  by  Nock,  and  was  a  good  gun  ; 
it  was  held  that  the  plaintiff,  who  was  in- 
jured by  the  bursting  of  the  gun,  which 
the  father  had  bought  under  a  belief  that 
the  representation  was  true,  could  main- 
tain an  action  against  the  defendant,  but 
if  a  friend  of  the  plaintiff's  fether  had 
been  thus  injured  he  could  not  have 
brought  an  action.  Thi^  case  shews  that 
Goddard  is  not  liable,  unless  he  wrote  the 
letter  with  the  'deliberate  intention  that 
the  representation  should  be  communi- 
cated to  a  third  party,  and  acted  on  by 
him.  See  also  Pilmore  v.  Hood  (11), 
Ward  v.  WeeJca  (12),  and  Blakemore  v. 
The  Bristol  and  Exeter  Eailway  Company 
(13).  The  cases  upon  this  subject  are 
collected  in  the  notes  to  Pasley  v.  Free- 
man (14).  Next,  it  is  submitted  that  if 
the  Court  should  be  of  opinion  that  the 
banking  company  is  liable  in  this  action, 
it  will  follow  that  the  defendant  Goddard 
will  not  be  liable,  because,  if  the  banking 
company  is  liable,  it  can  only  be  as  being 
bound  by  the  signature  of  Goddard,  which 
becomes  the  signature  of  the  banking 
company.  Goddard  cannot  be  taken  to 
have  signed  in  two  capacities,  both  as  the 
banking  company  and  as  himself. 

Sir  John  Karslake,  Sir  Oeorge  Honyman 
and  Anstie,  supported  the  rule,  which  had 
been  obtained  on  behalf  of  the  Banking 
Company.  —  The  first  question  is,  has 
there  been  any  misrepresentation  by  the 
banking  company  or  by  any  one  by  whom 
the  company  are  bound  ?  'The  "  opinion" 
of  the  manager  is  asked  for  in  the  letter 
of  the  8th  of  November,  not  the  opinion 
of  the  bank.  Then  comes  the  letter  of 
the  9  th,  in  which  Goddard  writes  in  his 
own  character,  and  using  the  first  person, 
and  gives  his  own  opinion.     His  opifiion 

(10)  2  Mee.  &  W.  619;  s.  c.  6  Law  J.  Rep. 
(H.9.)  Exeh.  137. 
(U)  6   Bing.  N.C.  97;  a.e.  8  Lav  J.  Rep. 

(!I.S.)C.P.  11. 

(12)  7  Bing.  N.O.  211. 

(13)  8E.&B.  1,036;  8.  e.  27  Law  J.  Rep.  (n.s.) 
Q.B.  167. 

(U)  2  Smith's  Leading  Cases,  68. 
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of  the  position  and  respeotabilitj  of  Sir 
William  Bassell  might  be  very  different 
from  that  of  the  directors  of  the  bank, 
each  of  whom  might  have  answered  the 
question  differently.  Next,  is  the  bank 
to  be  held  liable  for  the  fVaud  of  every 
one  of  the  managers  of  the  branches  P 
They  have  no  authority  to  bind  the  com- 
pany. There  is  a  permission  or  delegated 
authority  to  grive  an  answer  to  an  enquiry 
made  by  another  bank,  but  not  to  make  a 
false  representation ;  nor  was  any  repre- 
sentation made  in  the  course  of  business 
&om  which  the  bank  would  derive  a  pro- 
fit. See  The  New  Brmigwusk  and  Gaiuida 
Railway  a/iid  Land  Gompany  v.  Goneyheare 
(15),  in  which  The  National  Exchange  Bank 
of  Olasgaw  v.  Drew  (4),  and  Manger  v.  The 
Great  Western  Railway  Company  (6)  were 
considered.  Ferguson  ■  v.  Wilson  (16) 
shews  what  is  the  position  of  directors  of 
a  company  and  their  secretary  as  to  con- 
tracts made  with  tiiie  company,  and  the 
&ct  of  defendants  being  a  company 
formed  under  7  Qeo.  4.  o.  46  makes  no 
difference ;  the  co-partnership  is  to  all 
intents  and  purposes  an  incorporated 
company.  In  Dodgson's  ease  (17)  it  was 
held  that  directors  who  fraudulently  in- 
duced a  person  to  become  a  purchaser  of 
shares  in  a  company  may  be  personally 
liable  to  him,  but  that  they  cannot  be 
considered  as  the  agents  of  the  body  of 
shareholders  to  commit  a  &aud  of  this 
kind.  If  this  be  a  delegated  authority,  it 
is  only  an  authority  to  make  a  true  state- 
ment and  not  a  false  one ;  the  bank 
therefore  cannot  be  made  liable  in  respect 
of  a  fraudulent  statement.  Bartvick  v. 
The  English  Joint  Stock  Bank  (2)  did  not 
decide  that  the  frand  by  an  a^nt  could 
be  the  foundation  for  an  action  against  a 
corporation.  It  is  distinguishable  from 
the  present  case  on  the  ground  that  a 
benefit  had  been  obtained  by  the  act  of 
the  agent.  Subsequently  the  action  was 
brought  to  recover  back  money  which 
had  been  fraudulently  obtained.  The 
Western  Bank  of  Seoikmd  v.  Addie  (8) 
shews  that  there  is  a  great  distinction 
between  setting  aside  a  contract  or  re- 
covering back  money  obtained  by  fraud  of 

(16)  9  H.L.  Cas.  711 :  8.  c  81  Law  3.  Bep. 
(k.s.)  Chanc.  297. 

(16)  Law  Eep.  17  Chanc.  App.  11,  90. 

(17)  3  De  Gas  &  &  86. 


an  agent,  and  bringing  an  action  agunst 
the  principal  for  that  fraud.  In  TJdeCL  v. 
Atherton  (18)  there  was  no  count  for 
money  had  and  received.  It  was  held 
(see  per  Bramwell,  B.)  that  moral  fraud 
must  be  shewn  to  support  the  action,  and 
therefore  as  the  principal  never  knew  of 
the  fituid  of  the  agent,  or  ratified  it,  he 
could  not  be  liable  in  that  form  of  action. 
Suppose  A  authorised  his  coachman  to 
give  to  B  a  character  of  A's  groom  C. 
If  the  coachman  gave  a  false  character, 
A  could  not  be  liable. 

Kezt  as  to  Lord  Tentorden's  Act. 
The  signature  is  that  of  Goddard,  and 
is  not  professedly  the  signatore  of  the 
whole  co-partnership.  The  Mercantile 
Law  Amendment  Act  does  not  extend 
the  signature  of  an  agent  to  the  pro- 
visions of  section  6,  and  this  clearly 
shews  that  the  signature  by  an  agent 
is  not  sufficient.  Eyde  v.  Johnson  (6) 
was  simply  a  confirmation  of  Whippy 
V.  Hillary  (19),  and  the  decision  was 
afterwards  followed  by  the  provision  in 
the  Mercantile  Law  Amendment  Act.  By 
the  Bills  of  Lading  Act  (18  &  19  Vict, 
c.  Ill),  s.  3,  every  Inll  of  lading  in  the 
hands  of  a  consignee  or  indorsee  for  valu- 
able consideration,  representing  goods, 
&o.,  shall  be  conclusive  evidence  of  such 
shipment  as  against  the  master  or  other 
person  signing  the  same.  In  Jessd  v. 
Bath  (20)  the  judgment  of  Bramwell,  B., 
shews  that  the  signature  of  one  owner 
would  not  bind  the  other  owners.  See 
also  Richardson  v.  Tounge  (21)  upon  the 
Statute  of  Limitations,  3  &  4  Will.  4.  c. 
27.  8.  28,  D'Arey  v.  The  Tamar  Kit  Hill 
and  Oallington  Railway  Company  (22), 
Raphael  v.  Ooodman  (23),  Kapp  v.  La- 
tham (24),  and  Taylor  v.  Ashton  (25). 
Cur.  adv.  vtdt. 

(18)  7  Hurl.  &  N.  172;  «.&  80  Law  J.  Hep. 
(k.8.)  Exch.  337. 

(19)  3  B.  &  Ad.  399 ;  8.  c.  i  Law  J.  Bep. 
(N.S.)  K.B.  178. 

(20)  36  Law  J.  Bep.  (m.s.)  Exch.  149 ;  6.  c.  Law 
Bep.  2  Exch.  267. 


(21)  39  Law  J.  Bep.  (^.s.)  Chaoc  476. 

(22)  36  Law  J.  Bep.  (».i  -  "    ■    — 
Bep.  2  Exch.  168. 


T.s.)  i^ch.  37 ;  a  c.  Law 


(23)  6  Ad.  &  £.  666;  8.  c  7  Law  J.  Bep. 
(M.S.)  O-B.  220. 

(24)  3  B.  &  Ad.  798. 

(26)^11  Mee.  &  W.  401 ;  S.C.  12  Law  J.  Bep. 
(K.a)  Exch.  363. 
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The  jadmnent  of  the  Court  (26)  was 
(on  Feb.  1?) -delivered  hj 

QuUN,  J. — This  is  an  action  brought 
by  the  plaintiff  against  the  defendant, 
Winterbotham,  as  the  pablic  officer  of 
the  Glonoeetershire  Banking  Company, 
and  against  the  defendant  Goddard,  who 
was  the  manager  for  the  company  at  the 
Branch  Bank  at  Cheltenham,  for  a  false 
representation. 

The  declaration  charged  the  defendants 
with  making  a  joint  &lse  representation 
with  respect  to  the  credit  and  solvency  of 
one  Sir  W.  Bnssell,  whereby  the  plaintiff 
was  indaced  to  sell  to  Bnssell  certain 
goods  for  which  the  plaintiff  has  not  been 
p£d  in  consequence  of  BasseU's  insol- 
vency. 

The  defendants  severed  in  their  plead- 
ings, and  some  grounds  of  defence  were 
set  up  on  the  part  of  the  bank,  which 
were  not  applicable  to  the  other  defen- 
dant. 

The  &ct8  were  these.  [The  learned 
Judge  stated  them  as  they  are  above  set 
out.J 

Both  defendants  moved  to  set  aside  the 
verdict,  on  the  ground  that  it  was  against 
the  weight  of  evidence,  but  after  consi- 
dering the  oral  evidence  adduced  at  the 
trial,  and  reading  all  the  correspondence 
which  passed  between  Sir  W.  Bossell  and 
the  defendants  respectively,  we  afe  not 
disposed  to  disturb  the  verdict  on  any  of 
the  questions  of  fact  left  to  the  jury.  But 
several  questions  of  law  were  raised  on 
behalf  of  the  defendants,  and  were  argued 
before  us,  which  it  now  becomes  neceesaiy 
to  dispose  of. 

It  was  first  objected,  on  the  part  of  the 
banking  company,  that  the  action  being 
founded  on  a  representation  which,  under 
the  9  Geo.  4.  c.  14.  s.  6,  must  be  made  in 
writing  and  signed  "  by  the  party  to  be 
charged  therewith,"  the  signature  of 
Goddard,  who,  it  was  contended,  was  at 
best  only  an  agent  of  the  company,  would 
not  suffice  to  charge  the  company.  For 
this  contention,  the  case  of  Hyde  v.  John- 
ton  (6)  was  chiefly  reUed  on.  That  was 
a  case  decided  on  the  first  section  of  the 
same  Act,  which  enacts  that  no  promise 
or  acknowledgement  shall  suffice  to  take 
a  debt  oat  of  the  Statute  of  Limitations, 

(26)  Oodtbiini,  C  J.,  sad  Quain,  J. 


unless  it  is  contained  in  some  writing 
"  signed  to  the  party  chargeable  thereby," 
and  it  was  held,  under  that  euaotmrait,  that 
the  signature  of  an  agent  would  not  suf- 
fice, although  in  that  case  the  agent  was 
duly  authorised  to  sign  the  acknowledge- 
ment, and  it  appeared  that  the  defendant 
could  not  write.  In  the  judgment  of 
the  Court,  the  Chief  Jasti'ce  refers  to 
the  various  sections  of  the  9  Geo.  4, 
and  to  the  sections  of  the  Statute  of 
Frauds  as  in  pari  materia ;  and  the  con- 
clusion at  which  the  Court  arrives  is 
that,  whenever  the  legislature  intended 
that  the  party  to  be  charged  should  be 
bound  by  the  signature  of  his  agent, 
there  was  an  express  enactment  to  that 
effect,  and  that,  in  other  cases,  the  signa- 
ture most  be  the  signature  of  the  actual 
party  to  be  charged.  This  case  was  con- 
firmed by  the  same  Court  in  Olarh  v. 
Alexander  (27),  and  in  another  case  of 
Toms  V.  Cuming  (28),  where  an  Aot  of 
Parliament  required  that  "  every  notice 
of  objection  shall  be  signed  by  the  person 
objecting,"  the  law  as  laid  down  in  Hyde 
V.  Johison  (6)  was  again  acted  on, 
ttnd  it  was  held  that  the  signature  by  the 
agent  of  the  "  person  objecting  "  was  not 
sufficient.  Since  these  cases  were  decided 
the  legislature  has  enacted  by  the  13th 
section  of  the  Mercantile  Law  Amend- 
ment Act,  1856  (19  &  20  Vict.  c.  97), 
that  the  signature  of  a  duly  authorised 
agent  shall  be  sufficient  under  the  let 
section  of  9  Geo.  4.  c.  14 ;  but  it  still  left 
the  law  as  expounded  in  Hyde  v.  Johnson 
(6)  applicable  to  the  6th  section  of  the 
Act. 

We  consider  ourselves  bound  by  these 
decisions  to  hold,  tiiere  being  no  substan- 
tial difference  between  the  language  as  to 
the  signature  used  in  sections  1  and  6, 
that,  in  an  ordinary  case  of  principal  and 
agent,  a  written  representation  within 
section  6  of  9  Cteo.  4.  c.  14,  signed  by  the 
agent  alone,  would  not  be  binding  on  the 
principal,  although  such  signature  was 
duly  authorised  by  him. 

Bat  it  is  contended,  on  the  part  of  the 
plaintiff,  that  this  law  is  not  applicable  to 
the  present  case,  on  the  ground  that  the 

(27)  8  Sc  NJl.  147 ;  s,  c.  13  law  J.  Hep. 
(w.8.)  C.P.  133. 

(28)  8  8c.  NJt.  910;  b.  c  14  Law  3,  Bep. 
(KA)  O.P.  67. 
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banking  company,  "  the  party  to  be 
charged  "  can  sign  in  no  other  way  than 
by  its  agent  or  manager,  and  therefore 
that  either  the  signature  of  Goddard  is 
in  fact  and  law  the  signature  of  the 
banking  company,  within  the  6th  section 
of  9  Geo.  4.  0.  14,  or  that  where  the  prin- 
cipal is  a  body  that  cannot  sign  in  any 
other  way  than  by  agent,  the  signature  of 
the  agent  (being  the  only  signature  pos- 
sible) is  sufficient. 

In  order  to  decide  this  question,  it  be- 
comes necessary  to  investigate  the  consti- 
tution of  this  banking  company.  It  ap- 
pears that  the  Gloucestershire  Banking 
Company  is  a  co-partnerdhip  formed  under 
7  Geo.  4.  c.  46,  for  the  purpose  of  car- 
rying on  the  business  of  bankers  at  places 
more  than  sixty-five  miles  from  London. 
The  company  is  not  a  corporation,  and 
has  therefore  no  common  seal.  It  is  a 
co-partnership,  created  by  deed  or  articles 
of  co-partnership,  for  a  particular  pur- 
poses, with  certain  statutable  privileges. 
It  can  sue  and  be  sued  only  in  the  name 
of  one  of  its  public  officers,  and  in  all 
litigious  business  the  company  is  repre- 
sented by  one  of  its  public  officers,  who 
must  be  a  member  of  the  company,  and 
individual  members  of  the  company  can- 
not be  sued  in  respect  of  transactions 
with  the  company,  till  a  judgment  or  de- 
cree has  been  first  obtained  against  the 
company  through  one  of  its  public  officers. 
In  Powles  v.  Page  (2S))  a  company  esta- 
blished under  this  Act  was  considered 
a  quad  corporate  body  so  as  not  to  be 
affected  by  what  may  have  been  known 
to  any  individual  member. 

The  Act  contains  no  provision  as  to 
the  manner  in  which  the  company  shall 
make  or  sign  deeds,  contracts  or  docu- 
ments of  any  other  description.  It  con- 
fers no  authorily  on  the  public  officers  to 
bind  the  company,  but  makes  him  the 
representative  of  the  bank  only  for  liti- 
gious purposes,  and  although  he  must  be 
a  member  of  the  company  he  may  have 
nothing  to  do  with  the  management  of  its 
affairs.  On  the  other  hand,  it  is  obvious 
that,  from  the  nature  of  its  constitution 
as  a  fluctuating  and  numerous  body,  the 
company  cannot  affix  its   signature  to 

.  (29)  Z  Com.  B,  B^.  16}  s.  c.  IS  Law  J.  Hep. 
(K.8.)  C.P.  217.  ••      •  ■   .      . 


documents  otherwise  than  by  the  hand  of 
some  individual  or  individuals,  who  by 
the  articles  of  co-partnership  are  ap- 
pointed to  represent  the  general  body  in 
such  matters. 

Now,  in  the  present  case,  the  deed  of 
co-partnership  has  not  been  produced, 
and  all  that  we  have  to  inform  or  guide 
us  as  to  the  mode  in  which  the  company 
sign  a  contract  or  written  representation, 
like  the  present  letter,  is  the  finding  of 
the  jury  founded  on  the  evidence  as  to  the 
practice  of  Joint  Stock  Banking  Com- 
panies given  on  the  trial,  that  it  was 
within  the  authority  of  Goddard,  as 
manager  of  a  Joint  Stock  Banking  Com- 
pany, to  answer  enquiries  made  by  another 
joint  stock  company  respecting  the  re- 
sponsibility of  a  particular  person,  and 
consequently  that,  for  the  present  purpose, 
the  signature  of  Gfoddard  to  the  letter  of 
the  9th  of  November  must  be  taken  to 
have  been  that  of  the  company  itself. 
And  as  the  deed  of  co-partnership  was 
not  produced,  we  may  feirly  infer  that,  if 
produced,  it  would  have  confirmed  the 
finding  of  the  jury.  No  other  mode  of 
signing  by  the  bank  has  been  proved 
before  ns. 

Under  these  circumstances,  we  are  of 
opinion  that  the  signature  of  Goddard  in 
this  case,  signing  as  he  does  as  manager 
for  the  banking  company,  is  in  fact  the 
signature,  not  merely  of  an  agent,  but  of 
the  banking  company  itself,  and  therefore 
the  signature  of  the  ' '  party  to  be  charged ' ' 
within  the  6th  section  of  9  Geo.  4.  c.  14. 
We  may  add  that  this  question  cannot 
now  arise  with  respect  to  banking  co- 
partnerships, or  other  joint  stock  com- 
panies formed  under  the  Joint  Stock 
Companies  Act,  1862,  so  far  at  least  as 
the  signing  of  contracts  is  concerned,  for 
the  37th  section  of  30  &  81  Vict.  c.  131 
enacts  that  "any  contractwhichif  made  be- 
tween private  parties  would  be  by  law  re- 
quired to  be  in  writing  and  signeid  by  the 
parties  to  be  charged  therewith,  may  bo 
made  on  behalf  of  the  company  in  writing 
signed  by  any  person  acting  under  the 
express  or  implied  authority  of  the  com- 
pany." 

It  was  fiirther  objected  on  behalf  of 
the  banking  company  that  the  represen- 
tation was  not  the  representation  of  the 
bank,  but  of  Goddard- persoBally.    We 
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think  there  is  no  foandation  for  this  ob> 
jection.  The  enquiry  was  made  bj  the 
Sheffield  Bank,  and  is  signed  by  its  sub- 
manager,  and  is  addressea  to  the  manager 
of  the  Qloncestershire  Banking  Company, 
and  the  reply  is  signed  by  Croddard  as 
manager  of  that  bank.  We  think  it  clear, 
therefore,  that  the  communications  were 
in  fact  and  were  intended  to  be  communi- 
tions  between  the  banks  respectively. 

The  next  point  relied  on,  on  behalf  of 
both  defendants,  was,  that  the  representa- 
tion on  which  the  action  is  founded  was 
made  not  to  the  plaintiff  but  to  the  Shef- 
field and  Hallomshire  Bank,  and  that  the 
plaintiff  therefore  cannot  sue  upon  it,  and 
that,  at  all  events,  the  plaintiff  never  au- 
thorised any  inquiry  ns  to  which  Sir  W. 
Bnssell  was  responsible  to  the  extent  of 
50,000Z. 

We  think  the  facts  as  proved,  tmd  as 
they  must  be  considered  to  have  been 
found  by  the  jury,  dispose  of  this  objec- 
tion. The  plaintiff  was  a  ctistomer  of  the 
Sheffield  Bank,  and  it  was  clearly  estab- 
lished by  the  evidence  that  it  was  he  who 
pat  the  Sheffield  Bank  in  motion  to  make 
the  enquiry,  and  that  the  enquiry  was  in 
&ct  made  on  his  behalf  and  for  his  benefit. 
It  is  true  that  he  was  proposing  to  trust 
Sir  W.  Bnssell  only  to  the  extent  of  be- 
tween 2,OO0Z.  and  3,0002.,  and  that  it 
would  have  been  sufficient  for  his  pur- 
pose if  the  bank  had  enquired  in  respect 
of  the  responsibility  of  Sir  W.  Bnssell  to 
that  extent.  But  the  plaintiff  did  not 
prescribe  to  his  bankers  how  or  in  what 
manner  they  were  to  make  the  enquiry. 
He  did  not  say  to  them,  "  Enquire  if  Sir 
W.  Bussell  is  responsible  to  the  extent  of 
2,000/.  or  3,0002.,"  but  he  went  to  his 
iMskers  in  the  usual  manner,  and  asked 
them  to  enquire  generally  as  to  the  iie- 
sponsibility  and  standing  of  Sir  W.  Rus- 
sell, and  they  made  the  enquiry  in  the 
form  of  the  letter  of  November  8,  asking 
if  he  was  responsible  to  the  extent  of 
50,00OZ.  On  these  facts,  we  think  that 
the  enquiry  was  made  on  behalf  of  the 
plaintiff,  and  that  it  is  of  no  consequence 
that  the  Sheffield  Bank,  without  any  ex- 
press order  from  the  plaintiff,  put  the 
enquiry  in  the  form  of  asking  if  Sir  W. 
Busseil  was  a  responsible  person  for 
50,0002. ;  nor  are  the  defendants  at  all 
prejudiced  by  the  form  of  the  enquiry, 


for,  of  course,  if  Sir  W.  Bussell  was  re- 
presented to  be  a  responsible  person  for 
6O,000Z.,  the  plaintiff  was  entitled  to  infer 
that  his  credit  must  be  good  to  the  extent 
of  2,000?.  or  3,0002.  It  was  further  proved 
in  evidence,  that  the  usual  way  for  cus- 
tomers of  a  bank  to  make  enquiries  of  this 
description  is  through  the  bankers,  because 
bankers  uniformly  refuse  to  answer  enqui- 
ries made  by  private  individuals,  strangers 
to  the  bank  from  which  the  information 
is  sought,  and  only  answer  those  mewle 
by  other  bankers,  while  it  is  notorious 
amongst  bankers  that  such  enquiries  are 
constantly  made  on  behalf  of  customers. 
We  think,  therefore,  that  it  must  be  in- 
tended that  the  answers  to  such  enquiries 
would  be  sent,  not  merely  for  the  use  or 
benefit  of  the  bank  making  the  enquiry, 
but  for  the  use  and  benefit  of  the  cus- 
tomers on  whose  behalf  the  enquiry  is 
made,  and  we  think  it  must  be  taken  in 
this  case  that  the  jury  have  so  found. 

These  facts,  we  think,  bring  the  present 
case  within  the  law  as  laid  down  in  Lang' 
ridge  v.  Levi  (10),  as  it  must  be  considered 
that  it  was  within  the  contemplation  of 
the  defendants  when  this  representation 
was  made,  that  it  would  or  might  be  com- 
municated to  the  customer  of  the  bank 
on  whose  behalf  the  information  was 
sought;  and  where  that  is  so,  and  the 
person  to  whom  the  false  representation  is 
thus  communicated  acts  on  it,  and  suffers 
damage  thereby,  he  is  entitled  to  main- 
tain an  action  for  such  damage  in  the 
same  manner  as  if  the  representation  had 
been  made  directly  to  himself. 

It  is  how  well  established  that,  in  order 
to  enable  a  person  injured  by  a  false  re- 
presentation to  sue  for  damages,  it  is  not 
necessary  that  the  representation  should 
be  made  to  the  plaiptiff  directly;  it  is 
sufficient  if  the  representation  is  made  to 
a  third  person  to  be  communicated  to  the 
plaintiff,  or  to  be  communicated  to  a  class 
of  persons  of  whom  the  plaintiff  is  one, 
or  even  if  it  is  made  to  the  public  gene- 
rally with  a  view  to  its  being  acted  on, 
and  the  plaintiff,  as  one  of  the  public,  acts 
on  it  and  suffers  damage  thereby.  We 
think  that  the  law  on  tins  subject  is  cor- 
rectly stated  l^  Pollock,  C.B.,  in  Bedford 
V.  Bagsliaw  (30)  :  "  Generally  a  ftdse  and 

(30)  29  Lav  J.  Bep.  (k.s.)  Exch.  66, 
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frandolent  statement  most  be  made  with 
a  view  to  deceive  the  party  who  makea 
the  complaint,  or,  at  all  events,  to  deceive 
the  class  to  whom  he  may  be  supposed  to 
belong,  although  he  may  not  be  indivi- 
dually and  particularly  intended.  There 
must  always  be  evidence  that  the  person 
charged  with  the  false  statement  and  the 
fraudulent  conduct  had  in  his  contempla- 
tion the  individual  making  the  complaint, 
or,  at  all  events,  that  the  individual 
making  the  complaint  must  have  been  one 
of  those  whom  he  ought  to  hare  been 
aware  he  was  injuring  or  might  injure  by 
what  he  was  doing." 

In  the  present  case  it  has  been  proved 
to  be  the  usage  amongst  bankers  to  make 
enquiries  of  this  kind  on  behalf  of  their 
customers,  and  we  think,  therefore,  that 
when  Qoddard  wrote  the  letter  of  the  9th 
of  November,  he  must  necessarily  be  con- 
sidered to  have  known  and  contemplated 
that  it  would  or  might  be  communicated 
to  the  customer  of  the  Sheffield  Bank  (if 
any)  on  whose  behalf  the  information  was 
sought ;  and  we  are  therefore  of  opinion 
that,  under  these  circumstances,  the  cus- 
tomer (though  not  individuaUy  known  to 
Goddard),  the  representation  having  been 
communicated  to  and  acted  upon  by  him, 
and  he  having  been  injured  thereby,  may 
sue  upon  it. 

It  must,  however,  be  understood  that 
our  judgment  is  confined  to  the  case  be- 
fore us,  viz.,  the  case  of  the  customer  at 
whose  request  the  enquiry  was  actually 
made,  and  that  it  is  not  intended  to  apply 
to  any  other  customer  to  whom  the  bank 
may  hare  subsequently  communicated  the 
contents  of  the  letter.  For  these  reasons 
we  think  that  the  plaintiff  is  entitled  to 
maintain  an  action  on  this  representation. 

Lastly,  it  is  contended  on  behalf  of  the 
defendants,  that  the  signature  of  Coddard 
to  the  letter  of  the  9th  of  November,  is 
not  Boffioient  to  enable  the  plaintiff  to 
bring  an  8U^on  against  both  defendants, 
as  on  a  joint  fidse  representation,  for  that 
it  either  binds  Goddard  personally,  and 
not  the  bank  jointly  with  him,  or  tiiat  it 
binds  the  bank  only,  and  then  Goddard  is 
not  liable  jointly  with  the  bank  ;  and  it 
was  further  objected  on  the  part  of  the 
bank,  that  the  company,  as  a  principal, 
was  not  liable  for  the  miud  of  its  agent, 
Goddard,  unless  it  anthorised  the  com- 


mission of  the  firand  or  ratified  it.  As 
to  this  last  point,  assuming  the  case 
to  be  one  in  which  a  principsJ  is  sought 
to  be  made  liable  for  the  fraud  of  hia 
agent,  we  consider  that  the  case  of  Bcur- 
wick  V.  The  English  Joint  Stock  Bwnk  (2) 
is  conclusive  to  shew  that  the  banking 
company  is  liable  for  the  fraudulent  re- 
presentation of  its  manager  made  in  the 
coarse  of  conducting  the  business  of  the 
company. 

As  regards  the  objection  that  the  de- 
fendants cannot  be  sued  together  as  for  a 
joint  representation,  it  must  be  remem- 
bered ih&i  this  is  an  action  of  tort,  and, 
in  such  actions  all  persons  liable  for  the 
commission  of  the  tort,  whether  principals, 
agents  or  servants,  are  liable  to  be  sued 
jointly.  In  GuUen  v.  Thompson's  Trustees 
and  others  (31)  Lord  Westbury  says,  "AH 
persons  directly  concerned  in  the  oonamis- 
sion  of  a  fraud  are  to  be  treated  as  prin- 
cipals ;  no  party  can  be  permitted  to  ex- 
cuse himself  on  the  ground  that  he  acted 
as  the  agent,  or  as  the  servant  of  another." 
Besides,  in  the  present  case,  we  hold  that 
the  letter  of  the  9th  of  November  is 
signed  l^  the  bank  as  well  as  by  Goddard 
personally,  and  that  as  the  verdict  esta- 
blishes that  the  representation  was  false 
to  the  knowledge  of  Gt>ddard,  his  know- 
ledge is  imputable  to  the  bank,  and  there- 
fore both  are  liable  to  be  sued  jointly. 

For  these  reasons  we  are  of  opinion 
that  both  rules  must  be  discharged,  and 
that  the  plaintiff  is  entitled  to  our  judg* 
ment. 

Judgment  for  the  plaintiff. 


Attorneys — Harper,  Broad  &  Battcoclc,  for  plain- 
tiff; Waterhotue  &  Winteirbotham,  for  de- 
fendant. 


(81)  i  Haoq.  HX.  43% 
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>  Tiz  parte  joluffe. 


County  Court — Contempt  of  Inferior 
Court,  not  Committed  in  Face  of  Court — 
Right  to  Punish  Offender — County  Courts 
M  9  ^  10  Vict.  e.  95.  ss.  113, 114; 

A  County  Court  Judge  has  no  power  to 
commit  any  one  for  contempt  whi^  has  not 
occurred  in  the  face  of  the  Court. 

By  the  County  Court  Act,  9  ^  10  Vict.  o. 
95.  s.  3,  County  Courts  held  wider  the  Act 
are  to  be  Courts  of  Becord.  By  section  113, 
the  judge  is  empowered  to  impose  a  fine  not 
exceeding  hi.  upon,  or  to  imprison  for  a  term 
not  exceeding  seven  days,  any  person  in- 
sulting the  judge  during  his  attendance  in, 
or  in  going  to  or  returning  from,  the  Court, 
or  interrupting  the  proceedings  of  the  Gnwrt, 
or  otherwise  m,isbehamng  in  Court.  At 
the  hearing  of  a  judgment  swmmons  a 
County  Court  Judge  m^ade  observations  re- 
flecting upon  the  conduct  of  J.,  an  attorney. 
The  summons  was  adjourned,  and  while 
the  case  was  pending,  J.  published  letters 
in  a  newspaper  accusing  the  Judge  of 
tyranny  and  injustice.  The  Judge  then 
cited  J.  to  appear  before  him  for  contempt  of 
Court.  A  rule  for  a  prohibition  to  restrain 
the  proceedings  having  been  obtained, — 
Held,  ttiat  the  rule  must  be  made  absolute 
as  there  was  no  authority  for  the  proposi- 
tion that  the  Judge  of  a*^  inferior  Court  had 
potter  to  deal  summarily  with  contempt  not 
committed  in  the  face  of  the  Court,  and 
there  vms  no  reason  upon  prittciple  in  f  amour 
of  »ttc&  a  power. 

Per  CocKBUEN,  O.J.,  and  Mkllor,  J. — 
The  fact  that  tlie  County  Courts  Act,  9  Sf 
10  Yict.  c.  95  (»».  113, 114),  gives  a  limited 
power  of  summarily  dealing  vnth  contempt 
committed  in  face  of  the  Court,  but  is  silent 
as  to  contempt  committed  out  of  Court,  is  a 
strong,  if  not  condueive,  argumerU  against 
the  summary  power  claimed  by  the  County 
Court  Judge. 

Rule  for  a  Oonnty  Coort  Judge  to  shew 
cause  whj  a  prohibition  shoold  not  issue 
to  preyent  him  from  proceeding  in  a 
matter  in  which  he  had  required  one  J.  A. 
JoUiffe  to  appear  before  him,  to  be  dealt 
with  according  to  law  iot  a  contempt  of 
Court,  upon  tbe  g^und  tl(at  the  Court 

Mkw  Shbim,  42.— Q.B. 


had  no  jurisdiction  to  hear  and  adjudicate 
upon  the  matter. 

It  appeared  firom  the  afiBdavits  that 
Mr.  Jolliffe  was  an  attorney,  and  had 
acted  for  one  W.  Larcombe,  who  was  the 
plaintiff  in  certain  County  Court  proceed- 
ings. Judgment  was  given  against  Lar- 
combe, and  a  summons  taken  out  for  him 
to  shew  cause  why  he  should  not  pay  the 
costs  due  from  him  at  the  hearing  of  the 
summons.  The  Judge  made  some  obser- 
vations respecting  Mr.  Jolliffe,  who  ap- 
peared for  Larcombe.  The  summons  was 
adjourned  and  during  the  period  over 
which  it  was  adjourned  Mr.  Jolliffe  pub- 
lished letters  in  answer  to  the  Judge's  ob- 
servations in  a  newspaper  called  PijJman's 
Weekly  News,  upon  which  summonses  were 
issued  for  him  and  the  editor  to  appear 
before  the  County  Court  Judge  on  a  charge 
of  contempt. 

Manisty  and  Oppenheim  shewed  cause.— 
The  County  Court  Judge  had  a  right  to 
commit  Mr.  Jolliffe  for  contempt.  A 
County  Court  is  by  Act  of  Parliament  a 
Court  of  Becord  (1),  and  there  are  ez- 

(1)  By  the  County  Court  Act. (9  &  10  Vict.  c. 
95.  s.  3)  County  Coorts  held  under  the  Act  are  to 
be  Courts  of  B«cord. 

By  section  113,  "If  any  person  shall  wilfully 
insult  tbe  Judge  or  any  juror,  or  any  hailiff)  clerk, 
or  officer  of  the  sud  Court,  for  the  time  being, 
during  his  sitting  or  attendance  in  Court  or  in 
going  to  or  returning  from  the  Court,  or  shall  wil- 
fiilly  interrupt  the  proceedings  of  the  Court  or 
otherwise  misbehaTe  in  Court,  it  shall  be  lawful 
for  any  bailiff  or  officer  of  the  Court,  with  or  with- 
out the  assistance  of  any  other  person,  by  the 
order  of  the  judge,  to  take  such  offender  into  cus- 
tody, and  detain  him  until  the  rising  of  the  Court ; 
and  the  judge  shall  be  empowered,  if  he  shall 
think  fit,  by  a  warrant  under  his  hand,  and 
sealed  with  the  seal  of  the  Court,  to  commitany  such 
offender  to  any  prison  to  which  ho  has  any  power 
to  commit  offenders  under  this  Act,  for  any  term 
not  exceeding  seven  days,  or  to  impose  upon  any 
such  offender  a  fine  not  exceeding  51.  for  every 
such  offence,  and  in  default  of  payment  thereof, 
to  commit  the  offender  to  any  such  prison  as  afore- 
said, for  any  term  not  exceeding  seven  days,  unless 
the  said  fine  bo  sooner  paid." 

By  section  114,  "  If  any  officer  or  bailiff  of  any 
Court  holden  under  this  Act  shall  be  assaulted 
while  in  the  execution  of  his  duty,  or  if  any 
rescue  shall  be  made  or  attempted  to  be  made  of 
any  goods  levied  under  process  of  the  Court,  the 
person  so  offending  shall  bo  liable  to  a  fine  not 
exceeding  51.,  to  be  recovered  by  order  of  the 
Court,  or  before  a  justice  of  the  pcjice  as  hereafter 
provided ;  and  it  shall  be  lawful  for  the  bailiff  of 
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press  deoisions  to  shew  that  snch  Gonrta 
may  summarily  ptmisli  condnct  which 
tends  to  obstruct  their  proceedings.  It 
caimot  matter  whether  the  contempt 
was  in  or  out  of  Court. 

[CocKBUEN,  C.J. — Does  not  section  113 
of  the  County  Court  Act,  9  &  10  Vict, 
c.  95,  limit  the  power  of  committing  for 
contempt  ?] 

In  the  absence  of  express  provision  it 
must  not  be  assumed  that  a  Court  of 
Record  has  parted  with  its  jurisdiction. 
In  The  King  v.  FauUmer  (2)  the  Court 
held  that  a  commissioner  in  bankruptcy 
under  1  &  2  WiU.  4.  o.  56,  had  no  power 
sitting  alone  to  fine  or  commit  for  con- 
tempt but  that  was  because  he  had  not 
the  power  which  the  whole  Court  had  ; 
here  a  single  Judge  forms  the  whole 
Court.  In  The  King  v.  Clet)ient  (3),  where 
a  fine  was  imposed  by  a  Court  of  general 
gaol  delivery,  Holroyd,  J.,  said,  p.  233, 
"  The  oases  .  .  .  establish  that  anything 
done,  either  for  the^iarpose  of  obstracting 
justice,  or  which  will  have  that  effect, 
may  be  punished  as  a  contempt  of  the 
Court  before  whom  the  proceedings  are 
had.  Courts,  inferior  to  the  Courts  at 
Westminster,  may  clearly  fine  and  im- 
prison for  a  contempt,  if  they  are  Courts 
of  record,  as  the  Court  of  quarter  ses- 
sions, and  the  Court  of  oyer  and  terminer." 
The  learned  judge  also  refers  to  The  King 
V.  Almon  (4),  where  it  is  shewn  that 
publications  libelling  the  Superior  Courts 
may  be  punished  as  contempt.  In  Re 
Pater  (5),  where  the  Middlesex  Sessions 
fined  a  iMtrrister  for  contempt,  the  order 
was  upheld  by  this  Court. 

[QiJAiN,  J.^ — That  was  a  case  of  con- 
tempt in  the  face  of  the  Court.] 

In  a  previous  case,  Be  Grwwford  (6), 
this  Court  refiised  a  habeas  corpus  to  bring 
up  a  person  imprisoned  by  the  Court  of 

the  Court  or  any  peace  officer  in  any  snch  case 
to  take  the  offender  into  custody  (with  or  without 
warrant),  and  bring  him  before  snch  Court  or 
justices  accordingly." 

(2)  2  Or.  M.  &  E.  265 ;  s.  c.  4  Law  J.  Eep.  (n.s.) 
Exch.  308. 


(3)  4  B.  &  Aid.  218. 

(4)  Wihttot's  Kotes,  243. 


(6)  6  B.  &  a 

M.C.  142. 


8.  c.  33  Law  J,  Bep.  (n.s.) 


(6)  13  Q.B.  Rep.  613;  8.  c.  18  Law  J.  Bep. 
(N.S.)  Q.B.  225. 


Chancery  of  the  Isle  of  Man,  for  contempt, 
similar  to  that  in  the  present  case. 

[CoCKBUKN,  C.J.,  referred  to  The  King 
V.  Fleet  (7),  where  there  was  a  criminal 
information  for  comments  in  a  newspaper 
upon  evidence  before  a  coroner's  jury.] 

The  question  is  really  whether  an  in- 
ferior Court  has  less  power  than  the 
superior  Courts  in  punishing  for  con- 
tempt, and  no  reason  can  be  suggested  for 
any  such  difference  between  these  tri- 
bunals. They  cited  Ex  parte  Fenuuv. 
dez  (8),  WBermott  v.  The  Judges  of  British 
Ouiwna  (9). 

Sir  J.  Karsldke  and  BuUen,  in  support 
of  the  rule. — County  Courts  under  9  &  10 
Vict.  c.  95.  section  113,  possess  a  regulated 
power  of  dealing  with  contempt  com- 
mitted va  facie  curia,  but  there  is  not  the 
slightest  pretence  for  saying  that  they 
possess  or  have  ever  claimed  to  possess  a 
power  of  summarily  punishing  contempt 
committed  out  of  Court,  such  as  articles 
written  in  a  newspaper.  There  is  no 
presumption  in  favour  of  the  jurisdiction 
of  an  inferior  Court.  In  Owens  v.  Breese 
(10),  the  Exchequer  Chamber  held  that 
County  Courts  established  under  9  &  10 
Vict.  0.  95,  were  not  such  Courts  of  Re- 
cord  as  were  contemplated  by  the  3  &  4 
WiU.  4.  c.  42,  that  is,  "  Courts  of  Record 
proceeding  according  to  the  course  of 
the  common  law."  And  in  Levy  v.  Jtfby- 
lan  (11)  it  was  said  "  there  were  strong 
reasons  for  saying  that  the  Courts  held 
under  the  9  &  10  Vict.  c.  95,  are  inferior 
Courts,  although  Conrto  of  Record."  It 
cannot  be  said  that  it  is  necessary  for  the 
administration  of  justice  that  inferior 
Courts  should  be  entrusted  with  the  juris- 
diction  which  is  now  claimed.  They  have 
become  very  numerous,  and  a  power 
which  enables  the  Judge  to  sit  upon  the 
trial  of  his  own  case  ought  not  to  be  ex- 
tended. 

CoCKBtJEN,  C.J. — I  am  of  opinion  that 
the  rule  must  be  made  absolute  for  a  pro- 

(7)  1  B.  &;  Aid.  879. 

(8)  10  Com.  B.  Bep.  N.S.  3 ;  s.  c.  30  Law  J. 
Bep.  (w.8.)  C.P.  821. 

(9)  38  Law  J.  Bep.  {h.s.)  B.C.  I. 

(10)  6  Exch.  Bep.  916;  8.  c.  20  Law  J.  Bep. 
(h.s.)  Eich.  3S9. 

(11)  10  Com.  B.  Bep.  189 ;  8.  c.  19Law  J.  Bep. 
(n.8.)  C.P.  808. 
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hibition,  on  the  groond  tliat  a  Conntj 
Court  jadge  has  no  aathorify  to  punish  a 
person  for  contempt  not  committed  in  the 
&ce  of  the  Court.    It  is  veiy  true  that  it 
is  laid  down  by  high  anthorities,  and  it  is 
according  to  the  reason  of  the  thing,  that 
erery  Court  of  Becord  has  power  to  fine 
and  imprison  for  contempt  committed  in 
the  face  of  the  Court,  while  the  Coart  is 
sitting  in  the  administration  of  justice. 
Such  a  power  isobvioualy  necessaryfor  the 
administrationofpablio  justice,  whichmay 
be  interrupted  or  obstructed  unless  there 
is  a  power  to  summarily  repress  such  out- 
rages.    But  it  is  a  very  different  thing  to 
say  that  a  Court  shall  have  power  to  fine 
and  imprison  for  contempts  not  committed 
in  the  &ce  of  the  Court,  and- not  amount* 
ing  to  an  actual  obstruction  of  the  course 
of  justice,  but  only   to  the  use  of  con- 
tiunelions  language,  or  the  publication 
of  articles  or  comments  reflecting  on  the 
conduct  of  the  judge.     It  is  laid  down  in 
Hawkins  (Pleat  of  the  Crown)  and  other 
writers  of  authority  that  the  power  of 
committing  for  contempts  committed  in 
the  face  of  the  Court  is  given  to  inferior 
Courts,  but  it  is  nowhere  said  that  they 
have  power  so  to  punish  contempts  com- 
mitted out  of  Court.   There  is  an  obvious 
distinction  between  inferior  Courts  created 
by  statute  and  superior  Courts  of  law  or 
equity.     In  these    superior  Courts    the 
power  of  committing  for  contempt  is  in- 
herent in  their  constitution,  has  been  co- 
eval with  their  original  institution,  and 
has  been  always  exercised.     The  origin 
can  be  traced  to  the  time  when  all  the 
Courts  were  divisions  of  the  great  Guria 
Begig — ^the  supreme  Court  of  the  sove- 
reign, in  which  he  personally,  or  by  his 
immeidiate  representative,  sat  to  administer 
justice.    The  power  of  tiae  Courts  in  this 
respect  was  therefore  an  emanation  from 
the  royal  authority,  which,  when  exercised 
personally  or  in  the  presence  of  the  sove- 
reign, made  a  contempt  of  the   Crown 
punishable  summarily,   and  this   power 
passed  to  the  superior  Courts  when  they 
were  created.     It  is  a  very  different  thing 
when  we  come  to  the  inferior  Courts, 
which  have  never  exercised  this  power, 
or  have  never  been  recognised  as  possess- 
ing it,  and  I  should  be  prepared  to  hold 
that  it  does  not  exist.    We  need  not,  how- 


ever, go  so  &r  as  that  in  the  present  in- 
stance, for  the  statute  under  which  the 
County  Courts  are  constituted  itself 
points  out  what  is  the  extent  of  the  power 
to  deal  with  contempt  which  the  legisla- 
ture intended  to  confer  upon  these  Courts. 
The  County  Court  Act,  9  &  10  Vict.  o. 
95.  s.  113,  provides  that  any  person  in- 
salting  the  Judge  or  int^rupting  the 
proceedings  of  the  Court  may  be  taiken 
into  custody  and  detained  until  the  rising 
of  the  Court,  and  that  the  Judge  may 
commit  him  to  prison  or  fine  him  a  sum 
not  exceeding  bl.  for  any  such  offence. 
Now  if  the  County  Courts  in  the  absence 
of  express  provision  possessed  the  same 
powers  of  committing  for  contempt  as 
the  superior  Courts,  there  would  be  an 
obvious  inconsistency  in  limiting  the 
imprisonment  for  a  gross  contempt  in  the 
face  of  the  Court  to  seven  days,  and  to 
allow  it  in  the  case  of  a  contempt  com- 
mitted out  of  Court  to  be  extended  to 
months  or  years.  I  think,  therefore,  that 
we  must  assume  that  the  Legislature  has 
provided  for  the  only  cases  in  which  it 
intended  to  invest  the  County  Courts  with 
power  to  punish  for  contempt,  and  as  it 
appears  that  these  Courts  have  never 
exercised  such  a  jurisdiction  as  that  which 
is  now  claimed,  there  is  an  additional 
reason  for  thinking  that  the  Act  intended 
there  should  be  a  difference  between  the 
..  two  kinds  of  contempt.  There  can  there- 
fore be  no  doubt,  but  that  there  has  been 
an  excess  of  jurisdiction,  and  the  rule 
must  be  made  absdlnte. 

Mellob,  J. — I  am  of  the  same  opinion, 
on  both  points.  I  think  there  can  be 
little  -doubt  that  tiie  superior  Courts 
originally  derived  their  power  of  sum- 
marily dealing  with  contempts  from  their 
institution  as  part  of  the  King's  Court. 
In  Hawlans'  Pleat  of  the  Crown  (Book  2, 
ch.  3,  sec.  1)  it  is  said,  "justice  is  said  to 
have  been  administered  sometimes  by  the 
king  himself  in  person,  and  sometimes 
by  the  high  justicier." . 

The  foundation  of  the  authority  of  this 
Court  is  that  it  has  existed  irom  time  im- 
memorial. It  was  originally,  as  the  Aula 
Begia,  a  supreme  Court,  and  it  retains 
many  of  the  powers  which  at  first  be- 
longed to  it.  On  the  other  hand  no 
precedent  can  be  found  for  a  right  in 
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in&rior  Conrto  to  pnnish  for  contempt, 
except  wbere  the  contempt  has  been  com- 
mitted in  the  face  of  the  Conrt.  Coming 
to  later  times,  the  Connty  Coart  Act 
created  a  new  class  of  Courts,  and  their 
power  of  committing  for  contempt  is 
expressly  limited  by  section  113,  which 
leaves  the  Jndges  of  these  Courts  to  the 
protection  afforded  by  the  general  law  in 
proceedings  by  indictment  or  information 
for  anything  done  oat  of  Conrt. 

QuAiN,  J. — I  am  of  the  same  opinion. 
As  soon  as  it  was  conceded  by  the  connsel 
shewing  caose,  that  they  conld  find  no 
case  in  which  an  inferior  Court  had  com- 
mitted for  contempt  which  did  not  occnr 
in  the  face  of  the  Court,  there  jnras  an 
inference  that  inferior  Conrts  had  no  power 
of  committing  for  such  an  offence.  If 
there  were  any  groand  for  holding  that 
the  power  did  exist,  I  should  have  some 
difficulty  in  saying  that  it  would  not 
require  express  words  in  an  Act  of  Parlia- 
ment to  take  it  away,  and  with  regard  to  the 
more  extensive  rights  possessed  by  the  Su- 
perior Courts,  it  seems  from  Wilmot's 
Notes,  p.  254,  that  "  the  power  which  the 
Conrts  in  Westminster  Hall  have  of  vindi- 
cating their  own  authority,  is  coeval  with 
their  first  foundation  and  institution ;  it 
is  a  necessary  incident  to  every  Court  of 
Justice,  whether  of  record  or  not,  to  fine 
and  imprison  for  a  contempt  to  the  Court 
acted  in  the  face  of  it  (1  Vent.  1),  And 
the  issuing  of  attachments  by  the  supreme 
Courts  of  Justice  in  Westminster  Hall  for 
contempts  out  of  Court,  stands  upon  the 
same  immemorial  usage  as  supports  the 
whole  fabric  of  the  common  law ;  it  is  as 
much  the  lex  terra;  and  within  the  excep- 
tion of  Magna  Cliarta,  as  the  issuing  any 
other  l(gal  process  whatsoever."  This, 
too,  is  to  be  found  in  Blackstone,  vol.  4. 
pp.  283,  288.  In  these  authorities  the 
power  is  confined  to  those  Courts  which 

EOEsess  it  by  an  immemorial  practice.  It 
as  been  urged  that  it  would  be  quite  as 
convenient  if  the  power  were  possessed 
by  a  County  Court.  But  whether  this 
be  so  or  not,  such  an  extraordinary  right 
ought  not  to  bo  created  by  inference. 

The  power  of  the  Judge  of  an  inferior 
Court  of  Record  is  limited  to  contempts 
actuallv  before  him,  as  appears  from  that 
of  a  sheriff,  of  whom  Hawkins  says  in 


vol.  2  of  Pleat  of  the  Crown,  book  2.  c. 
10.  8. 15,  "  It  follows  that  be  still  con- 
tinues a  Judge  of  Record,  and  may  im- 
pose a  fine  on  aU  such  as  are  guilty  of 
contempt  in  the  face  of  the  Court."  It 
will  be  observed  that  the  contempt  here 
specified  is  a  contempt  in  the  face  of  the 
Court.  And  as  the  power  to  deal  sum- 
marily with  contempt  out  of  Conrt  is  not 
given  by  the  County  Court  Act,  I  think 
that  we  ought  not  to  confer  it  by  implica- 
tion. Such  a  power  allows  the  Judge  to 
decide  in  his  own  cause,  and  unless  it 
were  absolutely  necessary,  I  do  not  think 
that  it  ought  to  be  bestowed  upon  the 
different  tribunals  at  large.  The  rule 
must  therefore  be  made  absolute. 

Bute  absolute. 


AttomevB — B.  D.  Enghes,  agent  for  J.  H.  Jolliffe, 
Crewkeme,  for  sppliciint;    Q.  B.  Lefroy,  for 


County  Court  Judge. 


(In  the  Second  Divmon  of  the  Court.) 

1873      1 
Jan  30   I      ^™^  QUEEN  v.  cousins  (1). 

Quo  Warranto ;  Information  in  the  Na- 
ture of— Want  of  Grievance — Delay — Dis- 
cretion ofCourl^-A  Sr  5  Will.  ^  Jf.  c.  18. ».  2. 

A  rule  for  an  information,  in  the  nature 
of  a  quo  warranto,  in  respect  of  an  annual 
office  of  guardian  of  the  poor,  the  dection 
to  which  was  on  the  14ith  of  May,  on  the 
ground  that  the  tnode  of  election  adopted  was 
not  a  proper  otie,  was  not  applied  for  till  Ike 
ISth  of  January  following,  and  it  was  (hen 
not  shewn  that  any  ratepayer  had  been  pre- 
vented from  voting,  or  that  the  result  of  the 
election  was  affected  by  the  m,ode  adopted. 
In  the  exercise  of  its  discretion,  the  Court 
discharged  the  rule. 

Finder  (on  Jan.  13)  obtained  a  rule, 
calling  upon  the  defendant  to  shew  cause 
why  an  information  in  the  nature  of  a 
quo  ivarranto  should  not  issue  on  the 
ground  that  the  mode  of  taking  the  votes 
by  the  process  called  "scratching,"  at 
the  election  on  the  14th  of  May,  1872, 
when  James  Sevan  Cousins  was  elected 

(1)  Coram  Blackburn,  3.,  Lush,  J.,  and  Aichi- 
bald,  J. 
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one  of  the  guardians  of  the  poor  for  the 
borough  of  Plymoath,  was  tmreaaonable 
and  bad,  and  rendered  the  election  void. 

The  borough  of  Plymouth  was  consti- 
tuted a  corporation  under  an  Act  passed 
in  the  6  Aime,  consisting  of  titie  mayor, 
recorder,  six  magistrates,  six  common 
councillors,  and  twenty  persons  to  be 
chosen  out  of  the  parish  of  St.  Andrew, 
and  eighteen  ont  or  the  parish  of  Charles, 
to  be  ^led  guardians  of  the  poor  of  the 
town  of  Plymouth,  who  were  to  be  chosen 
by  the  major  number  of  votes  of  the  in- 
habitants of  the  said  parishes  respectively 
of  a  certain  rating  qualification,  such 
election  to  take  place  on  the  second  Tues- 
day of  May  yearly. 

The  elections  had  been  for  many  years 
made  by  a  process  called  "scratching,"  and 
this  was  adopted  at  the  election  held  on 
the  14th  of  May  last.  After  the  several 
candidates  had  been  proposed  and  se- 
conded, a  poll  was  demanded,  when  the 
names  of  the  candidates  were  written, 
each  on  separate  pieces  of  paper,  which 
were  thrown  together  in  a  hat,  and  thence 
drawn  by  the  chairman  and  read  by  him, 
while  they  were  written  down  in  a  list  on 
a  sheet  of  paper  in  the  order  in  which 
they  were  .  drawn  from  the  hat.  The 
voters  present  then  left  the  vestry,  and 
returned  again,  one  by  one.  On  return- 
ing, each  voter  perused  the  said  list  of 
candidates,  and  was  allowed  to  make  a 
scratch  or  mark  with  a  pen  against  the 
name  of  each  candidate  for  whom  he 
wished  to  vote.  When  the  voter  had 
marked  in  this  way  as  many  names  as 
there  were  petsons  to  be  elected,  he  re- 
tired. If  he  reached  the  bottom  of  the 
list  without  marking  as  many  names 
as  there  were  persons  to  be  elected,  he 
was  not  allowed  to  go  back  over  the  list 
and  mark  the  name  of  a  candidate  for 
whom  he  virished  to  vote  but  whose  name 
he  had  once  inadvertently  passed  over. 
The  names  of  the  voters  were  not  taken 
down,  nor  was  there  any  means  of  iden- 
tifying a  vote  upon  a  scrutiny,  and  no 
provision  was  made  for  voting  by  electors 
who  might  be  unable  to  read.  Before 
the  voting  began  certain  ratepayers  pro- 
tested against  this  "scratching"  system, 
and  did  not  vote  at  all.  The  defendant 
ffas  elected  at  the  head  of  the  poll.  There 


were  upwards  of  2,000  ratepayers  quali- 
fied as  electors,  but  only  132  electors 
voted  for  the  defendant,  and  only  200  or 
300  were  in  the  habit  of  voting  in  each 
parish,  in  consequence  of  the  unsatisfac- 
tory method  of  taking  the  votes. 

King  don  (/.  0.  Qrlffils  with  him), 
shewed  cause. — Since  Barley  v.  The  Queen 
(2),  and  The  Queen  v.  Hwmpton  (3),  it 
cannot  be  contended  that  an  information 
in  the  nature  of  a  quo  warranto  will  not 
lie  for  such  an  office  as  this;  but  with 
reference  to  the  discretion  of  the  Court 
as  to  allowing  it  to  be  filed,  it  is  an  annual 
office,  and  commenced  on  the  l^th  of 
May  last,  and  will  expire  next  14th  of 
May,  while  the  rule  was  not  moved  for' 
until  the  13th  of  January.  In  The  Queen 
V.  Hodson  (4)  the  Court  refused  a  rule 
for  a  quo  toarranto  against  a  burgess  of  a 
borough  who  was  put  on  the  roll  in  No- 
vember, when  the  rule  was  not  applied 
for  until  the  last  day  of  the  succeeding 
Hilary  Term.  Lord  Denman,  C.J.,  there 
said,  "  We  do  not  say  that  we  wiU  under 
no  circumstances  entertain  such  an  appli- 
cation, but  we  shall  require  proof  of  some 
good  reason  for  the  delay,  and  it  certainly 
is  in  the  first  instance  apparently  very 
vexatious  and  improper  that  such  a  matter 
should  be  kept  back  for  an  unnecessary 
time."  This  mode  of  voting  has  pre- 
vailed for  a  long  period,  and  no  injustice 
is  stated  to  have  been  done.  It  is  not 
shewn  that  any  ratepayer  has  ever  de- 
manded to  go  through  the  list  a  second 
time  and  been  refused.  There  is  no  abso- 
lute right  to  a  scrutiny — Berj.  v.  Hammer- 
smith (6).  The  applicant  does  not  state 
that  he  has  any  grievance.  In  the  absence 
of  any  practical  injustice  or  proof  that  any- 
one entitled  to  vote  has  bisen  prevented 
from  voting,  the  Court  will  not  grant  the 
rule — The  Queen  v.  The  Incumbent  and 
Churchwardens  of  Goole  (6). 

Cole  (^Finder  with  him),  in  support  of 
the  rule. — It  is  a  sufficient  grievance  if  any 
ratepayers  have  abstained  from  voting  in 

(2)  12  CI.  &  F.  620. 

(3)  6  B.  &  S.  923. 

(4)  i  Q.B.  Rep.  648;  g.  c.  U  Law  J.  Bep. 
(n.s.)  Q.B.  210. 

(6)  3  B.  &  S.  504. 

(6)  4  Law  Times  N.S.  322. 
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consequence  of  their  thinking  that  the 
mode  of  voting  was  improper.  In  The 
King  v.  The  Sector  of  Lamieth  (7)  it  is 
said  bj  Lord  -  Denman  in  giving  judg- 
ment on  an  application  for  a  mandanms 
to  hold  a  vestry  for  the  election  of  church- 
wardens on  the  ground  that  at  a  prior 
election  the  poll  had  been  improperly 
taken,  "  If  any  single  person  luMi  been 
excluded  in  the  present'  case,  it  might 
have  been  a  reason  for  demanding  that 
the  election  should  be  set  aside."  The 
statute  of  Anne  requires  the  election  to 
be  by  the  major  number  of  electors,  and 
here  a  number  objected  to  vote  by  reason 
of  the  mode  of  election  —  The  King  v. 
The  Churchwardens  of  the  Parish  of  8i. 
James,  OlerkenweU  (8).  An  election  to 
the  office  of  master  of  the  Company  of 
Patten  Makers  under  a  charter  was  held 
bad,  because  it  was  held  under  a  bye-law 
which  required  it  to  be  in  a  particular 
mode  not  prescribed  or  sanctioned  by  the 
charter — The  King  v.  Bumstead  (9). 


Blackbukn,  J. — This  rule  must  be  dis- 
charged with  costs.  This  is  a  proceed- 
ing which  can  be  taken  by  the  Attorney- 
General,  as  of  right,  to  turn  out  of  office 
a  person  alleged  to  fill  it  improperly,  or 
by  the  common  law  it  might  be  taken  by 
the  Queen's  Coroner  or  Attorney ;  but 
that  power  being  found  to  be  abused  in 
practice  and  to  produce  hardship,  by 
statute  4  &  5  Will.  &  M.  c.  18.  s.  2,  tho 

application  must  be  made  in  open  Court,  a  ^ 

and  since  then  this  Court  has  exercised^^^^^^^  /^, ^^^LJit ii^^^  i£ O^f 

its  discretion  in  granting  or  refusing  leave  tr    it     'L        ,t»...        ,  -,    ^ 

to  file  any  such  information.     That  sec-  ^"^  "'^  becond  Dtvmon  c/  ilie  Court.) 


whom  he  wanted  to  vote,  and  if  he  shodld 
not  be  allowed  to  go  back  over  the  list  and 
mark  the  name  of  the  person  inadver- 
tently passed  over,  he  may  then  raise  the 
question.  We  are  asked  in  the  present 
case  to  give  an  opinion  upon  an  abstract 
question  as  to  this  mode  of  voting,  but 
this  we  decline  to  do.  This  Court  sita  as 
a  Court  of  Law  to  decide  contested  points, 
and  to  correct  a  mischief  in  a  particular 
case,  and  not  to  give  advice. 

Lush,  J.  — I  concur.  I  express  no 
opinion  on  the  mode  of  voting.  I  do  not 
think  this  case  is  so  strong  as  The, King 
V.  The  Rector  of  Lamieth  (7),  cited  by  Mr. 
Finder.  In  that  case  the  doors  were 
dosed,  but  notwithstanding  that  fact.  Lord 
Denman  says  that  it  not  appearing  that 
the  result  of  the  election  would  have  been 
different,  the  rule  must  be  discharged. 
My  impression  is  that,  considering  the 
office  to  be  an  annual  one,  and  expiring 
in  May,  this  application  is  too  late. 

Aechibald,  J. — I  think  some  actual 
mischief  ought  to  be  shewn.  There  is 
nothing  in  the  affidavits  to  make  out  that. 
No  one  is  said  to  have  passed  over  a 
name  for  which  he  desired  to  vote  inad- 
vertently, and  been  refused  to  return  and 
record  his  vote.  Therefore  I  think  the 
rule  should  be  discharged. 

Rule  discharged. 


AttornoTS— Fox  &  Bobinson,  for  plaintiff; 
Vizaid  &  Co.,  for  defendant. 


tion  enacts,  that  the  Clerk  of  the  Crown 
shall  not  without  express  order  to  be 
given  by  the  Court  in  open  Court  file  any 
information,  &c. 

When  the  object  is  to  turn  out  a  person 
{rom  an  office,  especially  an  annual  office, 
if  he  is  the  right  man  to  be  in  the  place, 
and  no  one  else  can  be  improperly  out, 
and  no  harm  is  done,  we  cannot,  in  our 
discretion,  grant  leave  to  file  the  informa- 
tion. I  express  no  opinion  as  to  this  mode 
of  voting.  If  a  voter  bona  fide  shall  by 
mistake  have   passed  over  a  person  for 

(7)  8  Ad.  &  E.  356. 

(8)  1  Ad.  &E.  317. 

(9)  2  B.  &  Ad.  699. 


1878.  1 
Jan.  31.  > 
Feb.  17.  J 


THK  QUKBN  V.   WAED  (1). 


Puhlic  Health  Act,  1848 — Irregularity 
Im,material  as  to  the  Result — Quo  Warranto 
—l\  Sf  12  Vict.  e.  63.  ss.  21,  23,  24-—Elec 
tion  of  Local  Board — Discretion  of  Court. 

W.  was  chairman  of  a  Local  Board-,  and 
it  tvas  his  duty  under  11  ^  12  Vict.  c.  63.  s. 
21,  to  conduct  and  complete  the  elections  of 
members  for  the  ensuing  year,  and  by  the 
same  section  if  the  chairman  became  unable 
to  act,  some  other  person  toas  to  be  ap- 

(1)  Comm  Blackburn,  J.;  Lush,  J.;  and 
Aichibald,  J. 
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pointed  by  the  Loedl  Board  to  perform  such 
of  his  didies  as  then  remained  to  be  per' 
formed.  F.  was  appointed  by  the  Local  Board 
to  ael  as  returning  officer  in  cage  of  nomina- 
tion of  chairmMi  as  a  candidate.  W.  pub- 
lished a  notice,  fixing  day  of  election  and  day 
for  reeeimng  nomination  papers.  Mereceived 
a  nomination  paper  nominating  himself, 
and  afterwards  contmued  to  receive  other 
nomintition  papers.  More  candidates  were 
nominated  than  vacancies.  W.  filled  up 
the  form  of  voting  paper  under  section  23, 
and  sent  %t  to  be  printed,  toith  directions 
for  the  printer  to  return  it  to  F.,  and  from 
that  time  forward  everything  was  done 
by  F.  W.  wag  elected,  and  returned  by 
F.  No  improper  motive  was  imputed  to 
W.,  nor  did  his  acts  produce  any  inconve- 
nience, or  in  any  way  iiifluence  the  result  of 
the  election.  The  Court,  in  the  exercise  of 
its  discretion,  refused  leave  to  file  an  in- 
formation in  iJie  nature  of  a  "  quo  war- 
ranto." 

Cfrump,  on  a  former  day,  had  obtained 
a  rale,  calling  upon  James  Ward  to  shew 
canse  why  on  information,  in  the  nature 
of  a  quo  warranto,  should  not  be  exhibited 
against  him,  to  shew  by  what  authority 
he  claims  to  exercise  the  office  of  a  mem- 
ber of  a  Local  Board  for  the  district  of 
Bheemess,  in  the  couniy  of  Kent,  on  the 
ground  that,  at  the  time  of  his  nomina- 
tion, he  was  the  chairman  of  the  said 
Board,  and  therefore  returning  officer,  and 
ineligible  as  a  candidate. 

The  district  of  Sheemeas  was  a  district 
constituted  under  the  Public  Health  Act, 
1848.  The  defendant  was  the  chairman 
of  the  Local  Board  for  that  district,  from 
September,  1871,  to  September,  1872.' 
In  September,  1872,  an  election  took 
place  of  members  of  the  Local  Board  for 
the  ensning  year.  His  term  of  office  ex- 
pired on  the  29th  of  September,  1872. 
At  a  meeting  of  the  Board,  held  on  the 
29th  of  August,  1872,  Mr.  Edward  Felkin, 
the  clerk  to  the  Board,  suggested  that  it 
was  expedient  that  a  returning  officer 
should  be  appointed  by  the  Board,  in  case 
the  chairman  should  be  a  candidate,  and 
Mr.  Felkin  was  appointed  returning  officer 
of  the  Board,  in  the  event  of  the  defend- 
'ant  being  nominated  for  the  office  of  a 
member  for  the  ensuing  year,  or  of  his 


not  reftising  to  serve.  The  defendant  pub- 
lished  a  notice,  pursuant  to  section  23  of 
the  Public  Health  Act,  dated  the  7th  of 
September,  1872.  The  notice  stated  that 
the  nomination  papers  were  to  be  deli- 
vered to  the  defendant  at  his  residence  on 
or  before  the  16th  of  September,  and  that 
the  number  of  persons  to  be  elected  was 
four.  On  the  10th  of  September  a  nomi- 
nation paper  was  delivered,  nominating 
himself  and  two  others;  on  the  llth 
other  nomination  papers  were  delivered, 
nominating  nine  other  persons;  on  the 
13th  a  nomination  paper  was  left,  nomi- 
nating three  other  persons;  and  on 
the  16th  nomination  papers  were  left, 
nominating  two  other  persons.  On  the 
17th  of  September,  the  defendant  Bent 
the  paper,  containing  the  names  of  the 
candidates  and  of  the  nominators,  placed 
in  the  order  in  which  he  had  received 
them,  to  the  printer,  with  directions  to 
send  them  to  the  said  Mr.  Felkin ;  and  the 
latter  person  had  the  voting  papers  pre- 
pared and  filled  up  from  the  rate  books, 
and  the  claims  to  vote  as  owners  that  had 
been  sent  to  him  as  clerk,  fourteen  days 
before  the  election  day,  viz.,  the  29th  of 
September.  After  the  16th  of  September 
notices,  reftising  to  serve  as  members  of 
the  Board,  signed  by  eight  or  nine  per- 
sons nominated,  were  left  in  sealed  enve- 
lopes at  the  defendant's  residence,  and  by 
him  handed  over  to  Felkin.  On  the  26tn 
the  voting  papers  were  given  out  at  Fel- 
kin's  office,  at  the  Board  of  Health  offices, 
to  thedistnbutors  for  delivery  and  collec- 
tion ;  and  &om  that  time  Felkin  acted  as 
returning  officer,  and  the  defendant  did 
not  interfere  in  any  way  with  the  election 
after  receiving  the  nomination  papers  and 
making  out  the  list.  He  was  elected  a 
member  of  the  Board,  and  at  the  next 
meeting  of  the  Board  was  elected  chair- 
man. 

Prentice  (O'Malley  with  him)  now 
shewed  cause. — The  defendant  was  law- 
folly  elected  a  member  of  the  Local  Board 
at  the  election  in  September  last.  He  was 
chairman  of  the  Board  at  the  time,  and  as 
such  returning  officer  [11  <fc  12  Vict.  o.  63, 
s.  21  (2)] ;  bu^  inasmuch  as  the  returning 

(2)  By  sect.  23  of  11  &  12  Vict.  c.  63,  the  chair- 
man shall  before  every  snoh  election  prepare,  sign 
and  publish  a  notice  containing  the  number  and 
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officer  ootild  not  also  be  a  candidate  for 
election,  he  was,  upon  nomination,  nnable 
to  discharge  the  duties  of  retnming  officer. 
Felkin  was  appointed  under  the  above 
section  to  peiform  such  powers  and  duties 
88  then  remained  to  be  exercised  or  per- 
formed. The  defendant  was  not  nomi< 
nated  when  he  published  the  notice  re- 
quired by  section  24,  and  he  might  not 
have  been  nominated,  so  there  was  nothing 
irregular  in  his  publishing  the  notice. 
Then  the  number  nominated  exceeding 
the  number  to  be  elected,  he  inserted  in 
the  voting  papers  the  names  of  the  persons 
nominated,  in  the  order  in  which  the 
nomination  papers  were  received,  as  is 
prescribed  in  section  24.  It  is  said  that 
by  so  doing  he  rendered  his  election  void; 
but  that  is  not  so.  He  was  capable  of  being 
a  candidate,  and  being  nominated  and 
elected,  but  incapable  to  act  as  returning 
officer — The  Queen  v.  White  (3).  Upon  the 
acceptance  of  the  nomination  papers  he, 
ipso  facto,  vacated  the  office  of  retnming 
officer — Kydd  on  Corporations,  vol.  i.  359. 

qnalificatioDS  of  the  persons  to  be  elected,  the 
persons  by  vhom  and  the  places  where  the  nomina- 
tion papers  are  to  be  received,  and  the  last  day  on 
■which  tney  are  to  be  sent,  and  the  mode  of  voting 
in  case  of  a  contest,  and  the  days  on  which  the 
voting  papers  shall  be  delivered  and  collected, 
and  the  time  and  place  for  the  examination  and 
casting  up  of  the  votes. 

Sect.  24.  Any  person  entitled  to  vote  may  no- 
minate any  person  so  qualified  not  exceeding  the 
number  of  persons  to  be  elected,  and  every  such 
nomination  shall  be  in  writing  and  shall  state,  &c., 
and  be  sent  to  the  said  chairman ;  and  if  tlie 
number  of  persons  nominated  shall  bo  the  same 
or  less  than  the  number  of  persons  to  be  elected, 
such  persons,  if  duly  qualified,  shall  be  deemed 
to  be  elected,  and  ^all  bo  certified  accordingly 
by  the  said  chairman  under  his  hand  ;  but  if  tho 
number  so  nominated  shall  exceed  the  number  to 
be  elected  the  said  chairman  shall  cause  voting 
paipers  in  the  form  in  schedule  A  to  be  prepared 
and  filled  up,  and  shall  insert  therein  the  names 
of  all  persons  nominated  in  the  order  in  which 
the  nomination  papers  were  received,  but  it  shall 
not  be  necessary  to  insert  more  than  once  the 
names  of  any  person  nominated;  and  the  said 
chairman  shall  three  days  before  the  day  of  elec- 
tion cause  oneof  such  votingpaperstobe delivered 
by  the  persons  appointed  for  the  purpose  to  the 
address  in  the  wanls  for  which  the  election  is  to 
be  held  of  each  owner  and  proxy,  and  at  the  resi- 
dence of  each  ratepayer  entitled  to  vote  therein. 

(3)  36  Law  J.  Rep.  (k.s.)  Q.B.  267 ;  s.  c.  Law 
Ecp.  2  Q.B.  667. 


The  Court  has  a  discretion  to  exercise 
in  granting  this  mle,  and,  at  any  rate,  no 
injustice  has  been  shewn  to  niave  been 
done,  or  that  anything  was  done  by  the 
defendant  to  affect  or  alter  the  result  of 
the  election. 

Crump,  in  support  of  the  mle. — ^Tho 
chairman  of  the  Board  is,  as  retnming 
officer,  not  eligible.  He  cannot  be  a  can- 
didate,  and  votes  tendered  for  him  cannot 
be  received.  He  was  acting  as  retnming 
officer  when  he  was  nominated,  and  he 
continued  to  receive  the  nomination  papers 
— The  Queen  v.  Owens  (4).  It  is  necessary 
that  the  returning  officer  should  not  be  ca- 
pable of  election,  because,  as  was  pointed  oat 
in  T)ie  Queen  v.  Parkinson  (5),  if  the  num- 
ber of  candidates  nominated  is  equal  or 
less  than  the  number  of  members  to  be 
elected  the  candidates  are  elected  without 
any  voting,  and  if  the  returning  officer 
were  allowed  to  receive  the  nomination 
papers  he  might  say  that  there  were  no 
more  candidates  than  the  number  to  be 
elected,  when,  in  fact,  more  had  been 
nominated.  It  is  not  necessary  to  shew 
that  actual  malpractices  have  existed,  it 
is  enough  if  there  be  a  danger  that  they 
may — Ttie  Queen  v.  Owens  (4). 

[Blackbubn,  J. — Is  that  sufficient  with 
reference  to  our  discretion  as  to  granting 
the  writ?] 

■  The  returning  officer  has  to  see  whe- 
ther the  nominator  of  the  candidate  is 
properly  qualified,  and  it  is  open  to  him 
to  say  that  they  were  not  qualified  to 
nominate,  or  their  nominees  to  be  nomi- 
nated— The[Queen  v.  Morgan  (6).  He  is 
Uable  to  penalties  under  section  28. 

[Lush,  J. — Upon  these  affidavits,  we 
must  take  it  that  Mr.  Ward  did  not  do 
anything  wrong.] 

He  did  nothing  wrong,  except  so  &r  as 
it  was  wrong  to  receive  the  nomination 
papers. 

[Ahchibald,  J. — Do  you  say  it  was 
wrong,  although  he  handed  them  over  at 
once  to  his  deputy  ?] 

Yes ;  if  he  adopted  the  receipt  in  any 
way,  as  by  arranging  them  in  any  way. 

(4)  28  Law  J.  Ecp.  (n.s.)  Q.B.  316. 

(6)  37  Law  J.  Eep.  (n.s.)  Q.B.  62;  B.C.  law 
Rep.  SQ.B.  12. 

(6)  41  Law  J.  Ecp.  (h.s.)Q.B.  66;  s.cLsw 
Eep.  7  QB.  26. 
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If  he  handed  them  over  without  doing 
anything  he  would,  in  fact,  then  be  re- 
signing. It  is  submitted'  that  the  nomi- 
nation is  void,  if  he  continued  ever  bo 
short  a  time  afterwards  as  returning 
officer,  even  if  he  did  not  do  any  act. 
(Ju/r.  adv.  wit. 

Blackburn,  J.  (on  Feb.  17th),  de- 
livered the  judgment  of  the  Court. — 
This  was  a  rule  obtained  for  leave  to  file 
an  information  in  the  nature  of  a  quo  war- 
ranto for  the  office  of  member  of  a  local 
board  of  health,  against  which  cause  was 
shewn  in  the  sittings  of  last  term  before  my 
brothers  Lush  and  Archibald  and  myself, 
when  the  Court  took  time  to  consider  of 
their  judgment.  We  are  of  opinion  that 
the  rule  ought  to  bo  discharged.  It  is 
convenient,  in  the  first  place,  to  state  the 
&ct8  as  appearing  on  the  affidavits.  The 
defendant  was  chairman  of  the  local 
board,  and  consequently  under  the  21st 
section  of  the  11  &  12  Vict.  c.  63,  he  was 
to  perform  all  the  duties  in  conducting 
and  completing  the  elections  for  members 
of  the  local  board.  That  section,  however, 
oontaioB  a  provision  that  in  case  the  chair- 
man  "from  illness  or  other  sufficient 
cause  shall  be  unable  to  act  or  shall  be 
absent  or  shall  refase  to  act,  some  other 
person  who  shall  be  appointed  by  the 
local  board  of  health  shall  exercise  or  per- 
form such  of  the  said  powers  and  duties 
as  then  remained  to  be  exercised  or  per- 
formed." It  was  known  that  three  mem- 
bers of  the  local  board,  one  of  whom  was 
the  defendant,  were  to  go  out  of  office,  and 
that  in  the  event  of  the  defendant  heing 
again  nominated  as  a  candidate,  he  wonld 
be  incapable  of  acting  as  returning  officer 
in  his  own  election.  On  the  29th  of 
AngDBt  the  local,  board  came  to  a  reso- 
lution that  another  member  of  the  local 
board  of  the  name  of  Felkin  should  be 
appointed  under  this  section  to  act  in  the 
event  of  Ward  being  nominated  and  ac- 
cepting the  nomination. 

The  next  step  to  be  taken  was  under 
section  23,  to  prepare  and  publish  a  notice 
of  the  election.  Ward,  as  chairman,  did 
accordingly  on  the  7th  of  September  pub- 
lish a  notice  fixing  the  days  of  election 
for  the  29th  and  30th  of  September, 
directing    that    the    nomination    papers 

Maw  SsBias,  43.— Q.B. 


should  be  delivered  at  his  own  house  and 
fixing  the  16th  of  September  as  the  la.st 
day  on  which  nomination  papsrs  should 
be  received. 

On  the  10th  of  September  a  nomination 
paper  nominating  Ward  as  a  candidate 
wtbs  delivered  at  his  house,  and  we  think 
it  must  be  considered  that  he,  on  that 
day,  accepted  the  nomination  and  became 
a  candidate,  and  ought,  therefore,  from 
that  date  to  have  ceased  altogether  to  act 
and  to  have  called  upon  Felkin  to  perform 
all  the  duties  which  yet  remained  to  be 
performed.  He  did  not,  however,  imme- 
diately do  so,  but  continued  to  receive  the 
nomination  papers,  and  on  the  16th  of 
September  there  were  more  nomination 
papers  received  than  there  were  vacancies. 
The  24th  sect,  requires  that  in  such  a  case 
"  the  chairman  should  cause  voting  papers 
to  be  filled  up  and  insert  therein  thenames 
of  all  the  persons  nominated  in  the  order 
in  which  the  nomination  papers  were  re- 
ceived." Instead  of  leaving  this  to  be 
done  by  Felkin,  which  would  clearly  have 
been  the  right  course.  Ward  himself  filled 
up  the  form  of  a  voting  paper  and  sent  it 
to  the  printer's,  with  directions  to  send 
the  papers  when  printed  to  Felkin.  This 
was  done,  and  from  that  time  forward 
everything  was  done  by  Felkin.  The 
election  was  duly  held,  and  Ward  was 
elected  and  returned  by  Felkin.  There 
was  no  affidavit  in  support  of  the  rule 
affording  any  evidence  that  the  names 
of  the  candidates  were  not  inserted  in  the 
voting  paper  in  the  order  in  which  the 
nomination  papers  were  received,  and 
there  was  the  positive  and  express  affi- 
.  davit  of  Ward  that  they  were  inserted  in 
that  order,  and  there  was  no  sugge^ 
tion  on  the  affidavits  that  the  election 
would  have  been  in  any  respect  difierent 
if  Felkin  had  begun  to  act  on  the  10th  of 
September  as  soon  as  Ward  became  a 
candidate,  instead  of  delaying  to  act  until 
the  voting  paper  had  been  sent  to  the 
printers.  It  was,  however,  contended 
that,  inasmuch  as  Ward  did  act  as  chair, 
man  after  he  had  become  a  candidate,  his 
election  was,  in  point  of  law,  void,  how- 
ever short  the  time  was  during  which  he 
acted,  and  however  immaterial  in  the  rei^ 
suit  his  acting  turned  out  to  be.  We  are 
not  prepared  to  express  an  opinion  oo 
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this  point,  nor  is  it  necessary,  as  we  all 
agree  that  the  point  is  one  of  sufficient  diffi- 
cnlty  to  make  it  proper  to  let  the  roril  (nc) 
go,  in  order  that  it  might  be  raised  on  the 
record,  if  the  only  question  were  whether 
the  election  was  strictly  legal.  Bat  that  is 
not  theonlyqnestion.  Thepowerof  the  Mas- 
ter of  the  Crown  Office,  as  attorney  for  the 
Qaeen  in  the  Court  of  Qneen's  Bench,  had 
before  the  Bevolution  been  mach  abnsed, 
and,  consequently,  the  legislature,  by  sta- 
tute 4   &  5  Wm.  &  Mary,  c.  18.  s.  2, 
enacted  that  he  should  not,  "  without  ex- 
press order  to  be  given  by  the  Court  in 
open  Court,"  exhibit  or  file  any  informa- 
tion.    An  information  in  the  nature  of  a 
quo  warranto,  though  not  expressly  named 
m  the  statute,  is  within  it,  whatever  be 
the  nature  of  the  franchise  in  respect  of 
which  the  information  is  to  be  filed.     Be- 
fore the  Reform  Bill  the  return  of  mem- 
bers of  Parliament,  in  a  very  large  num- 
ber of   boroughs,    depended    upon    the 
municipal  corporation  which  made  quo 
tDarranto  for  municipal  franchises  of  ex- 
ceptional importance,  and  there  are  sub- 
sequent statutes  regulatilig  the  mode  of 
proceeding  in  quo  warranto  for  municipal 
offices   within  which    the   present    case 
would  not  fall.     But  the  very  object  of 
requiring  that  the  information  should'  not 
be  filed  without  express    order  by  the 
Court  of  Queen's  Bench  made  in   open 
Court  was  that  the  Court  might  in  its 
discretion  refuse  to  file  an  information 
when  it  would  be  vexatious  so  to  do.  And 
we  think  that,  in  exercising  our  discretion 
in  the  way  in  which  it  has  been  for  many 
years  exercised  by  this  Court,  we  ought 
to  ref  ose  to  make  the  order  in  the  present 
case.     In  The  Kin^  v.  Staeey  (7)  Lord 
Mansfield,   speaking,   in  1785,  says,  "  I 
remember  when  it  was  so  much  the  prac- 
tice -of  the  Court  to  grant  quo  warranto 
informations  as  ol  course,  that  it  was 
held  prudent  never  to  shew  cause  against 
the  rule  for  fear  of  disclosing  the  grounds 
on  which  the  party  went.      But  now, 
since  these  matters  have  come  more  under 
consideration,  it  is  no  longer  a  motion  of 
course ;  and  the  Court  are  bound  to  con- 
sider all  the  circumstances  of  the  case  be- 
fore they  disturb  the  peace  and  quiet  of 

(7)  1  Term  Rep.  1. 


any  corporation."  We  do  not  rely  on  the 
particular  circnmstances  in>that  case  as 
being  in  point,  but  cite  it  for  the  prin- 
ciple laid  down  by  Lord  Mansfield,  which 
we  think  has  been  uniformly  acted  upon 
since. 

We  pass  over  the  intermediate  cases 
prior  to  The  King  v.  Parry  (8).  There,  in 
the  considered  judgment  of  the  Court,  it  is 
said,"Itwasinefiect  asserted  that  wherever 
a  reasonable  doubt  is  raised  as  to  the  legal 
validity  of  a  corporate  title,  we  are  bound 
to  grant  leave  to  file  the  information.  The 
proposition,  however,  is  wholly  untenable. 
Every  case  (and  they  are  most  numerous) 
which  has  turned  upon  the  interest,  mo- 
tives or  conduct  of  the  relator,  proceeds 
upon  the  principle  of  the  Court's  discre- 
tion ;  however  clear  in  point  of  law  the 
objection  may  have  been  to  the  party's 
abstract  right  to  iretain  his  office,  yet  the 
Court  has,  again  and  again,  refased  to 
•  look  at  it  or  to  interfere  upon  one  or  other 
of  these  grounds."  Later  in  the  judgment 
the  grounds  are  Rtated  on  which  the  Court 
exorcised  their  discretion  in  that  case. 
"  On  the  one  hand,  if  the  rule  be  made 
absolute,  the  dissolution  of  the  corpora- 
tion may  at  least  be  reasonably  appre- 
hended." We  may  at  once  say  that  this 
was  a  greater  inconvenience  than  any  to 
be  apprehended  in  the  present  case  ;  but 
what  follows  seems  to  us  quite  applicable 
to  the  present  case.  "  On  the  other, 
it  is  remarkable  that  the  affidavits  in  sup- 
port of  the  rule  impute  no  corrupt,  fraudu- 
lent or  indirect  motive  for  the  acts  com- 
plained of  as  irregular,  nor  do  they  allege 
that  they  have  produced  injustice,  incon- 
venience, or  even  any  one  result  different 
firom  what  would  have  followed  the  fullest 
compliance  with  the  law  as  they  lay  it 
down.  They  do  not  go  the  length  of  sus- 
pecting that  a  single  vote  has  been  won 
or  lost,  or  that  the  burgess  list  would  have 
varied  in  a  single  name."  ..."  In  fact, 
neither  claim  nor  objection  as  regarded 
the  Monmouth  Ward  was  made  to  the 
overseers'  list.  We  do  not  say  that  the 
Court  of  Revision  had  therefore  no  duties 
to  perform,  but,  in  fact,  they  were  not 
called  upon  to  perform  any ;  and  the  de- 
fective constitution  of  the  Court  has  been 

(8)  6  Ad.  &  £.  810,  in  1837. 
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in  all  respects  an  immaterial  oircam- 
stanoe."  One  ailment  much  relied  on 
in  snpport  of  the  rule  was  that  thongh 
Ward,  as  chairman,  had  performed  no 
dnty,  except  the  almost  mechanical  one  of 
filling  np  the  Toting  paper  with  the  can- 
didates' names  in  the  order  in  which  the 
nomination  papers  were  received,  yet  the 
chairman  might  have  had  to  consider  the 
qualification  of  those  who  signed  the 
nomination  papers,  a  matter  of  a  judicial 
or,  at  least,  qnasi-judicial  nature.  Pro- 
bably had  he  been  called  npon  so  to  do, 
he  would  have  perceived  the  propriety  of 
holding  his  hand,  and  calling  on  Felkin 
to  begin  to  act ;  bat  we  think,  in  exer- 
cising oar  discretion,  we  may  well  adopt 
the  view  of  the  King's  Bench  in  The 
King  v.  Pamj  (8),  and  say  that  as  in 
&ct  he  was  not  called  upon  to  perform 
any  snch  dnty,  the  irregularity  has  been 
in  all  respects  an  immaterial  circumstance. 

The  next  case  that  we  would  refer  to 
is  that  of  The  Queen  v.  The  Beetor  of 
Lambeth  (9),  and  I  refer  to  it  principally 
becanse  the  office  there  in  question  was 
not  a  corporate  office,  and  that  the  incon- 
venience which  would  have  been  sustained 
from  ousting  the  churchwardens  would 
only  have  been  that  the  quiet  of  the  parish 
would  be  disturbed  by  a  new  election 
when  the  former  election  was  sabstan- 
tially  right  though  irregpnlar.  Yet  the 
Court  discharged  the  rule  on  the  ground 
that  nothing  was  stated  to  shew  that  the 
result  of  the  election  was  different  from 
what  it  would  have  been  if  the  irregu- 
lariiy  had  not  talcen  place.  The  same 
principle  was  acted  upon  in  The  Qiieen  v. 
Goole  (10),  and  in  the  very  recent  case  of 
The  Queen  y.  Cousiiu  (11)  in  this  Court,  a 
short  time  before  the  present  rule  was 
argued. 

We  think,  therefore,  that  seeing  the 
mistake  committed  here  has  produced  no 
result  whatever,  that  the  same  persons 
wonld  have  been  elected  if  the  election  had 
been  conducted  with  the  most  scrnpnlous 
regularity,  and  that  the  defendant's  title, 
if  bad  at  all,  is  only  bad,  as  I  may  say,  on 
special  demurrer,  we  ought,  in  the  exercise 
of  oar  discretion,  to  refuse  leave  to  dis- 

(9)  8  Ad.  &  E.  356. 

(10)  4  Iftw  Times,  N.S.  p.  822. 

(11)  Ante,  p.  124. 


turb  the  peace  of  this  district  by  filing 
this  information. 

It  is  worth  saying  that  if  in  any  future 
case  it  should  appear  that  the  chairman 
wilfully  and  contumaciously  acted  at  all 
in  his  own  election,  the  Court  might  well, 
in  its  discretion,  order  the  filing  of  an  in- 
formation in  order  to  check  such  a  prac- 
tice. Nothing  that  we  have  said  is  in- 
tended to  apply  to  such  a  case. 

B^  dUoharged, 

AttomeTS  —Brook  &  Chapman,  agents  for  Mole, 
Sheemegg,  for  relator ;  Svans,  Laing  ft  Co.,  for 
defendant. 


{In  the  Second  Division  of  tJie  Oourt.) 
1872. 

THE    QUEEN    V.  THE    LOCAIi 
BOABD  OF  OBASHEBE  (1). 


Nov.  21,  22 

1873. 

Jan.  29. 


Local  Government  Act,  1858  (21  f  22 
Vict.  c.  98) — Adoption  of  the  Act — Place 
having  a  Knoum  and  Defined  Boundary — 
26  ^  27  Vict.  e.  17— Order  of  Local  Oovem. 
ment  Board — Certiorari. 

By  the  Local  Oovemment  Act,  1858 
(21  Sf  22  Vict.  c.  98),  it  is  enacted  that  the 
Act  may  be  adopted  in  corporate  boroughs 
and  places  under  the  jurisdiction  of  aboard 
of  competent  commissioners,  and  in  all  other 
places  having  a  hnown  or  defined  boundary, 
by  a  resolution  of  the  owners  and  ratepayers, 
subject  to  appeal  to  the  Local  Oovemment 
Board : — Held,  tJmt  in  interpreting  the 
words  "place  having  a  knoum  or  defined 
boundary"  in  the  above  statute,  the  word 
"place  "is  to  be  received  with  the  widest 
possible  si-gni/icaticn,  and  is  not  restricted  to 
the  accustomed  legal  divisions  of  the  country, 
such  as  manors,  hamlets,  townships  or  par- 
ishes, and  may,  therefore,  consist  of  por- 
tions of  different  townships  or  parishes,  and 
a  place  so  composed  has  a  "  known  or  defined 
boundary,"  which  Ims  aphysical,  visible  and 
notorious  bofUAidary,  so  that  there  can  be  no 
mistake  a*  toils  limits. 

Therefore  where  the  township  ofGhrasmere 
contained  certain  small  detached  portions  of 
the  neighbouring  townships  of  ^dal  and 
Loughrigg  wholly  surrounded  by  portions  of 
the  toumship  of  Qrasmere,  and  included 

(1)  Coram  Qnain,  J.,  and  Archibald,  J. 
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ivithin  the  "boundary  of  that  toionship,  the 
district  so  composed  was  held  to  be  a  place 
having  a  knotmi  or  defined  boundary  withiti 
the  above  statute,  and  an  order  of  the  Local 
Government  Board  made  under  section  17 
of  that  Act,  and  34-^  So  Vict.  c.  70.  s.  2, 
for  the  adoption  of  the  first-mentiotied  Act 
by  such  district,  was  held  valid. 

Rale  calling  upon  the  Local  Govern- 
ment Board  to  shew  caase  why  a  writ  of 
terliorari  Bhonld  not  issue  to  remove  an 
order  of  that  board  for  the  adoption  of 
the  Local  Government  Act,  1858  (2),  by 
the  district  of  Chrasmere. 

(2)  The  21  &  22  Vict.  e.  98.  b.  12,  enacts— 
"This  Act  may  be  adopted  —  l,_in  corporate 
boroughs;  2,  in  places  under  the  jurisdictiop  of 
a  boud  of  competent  commissioners;  3,  in  all 
other  places  having  a  known  or  defined  boundary 
by  a  resolution  of  the  otrners  and  ratepayers, 

"Section  13.  Meetings  for  the  preceding  sec- 
tion may  be  summoned  on  the  requisition  in 
■writing  of  any  twenty  ratepayers  or  owners  .... 
in  places  baring  known  and  defined  boundaries,  not 
being  corporate  boroughs  or  towns  under  the  juris- 
diction of  such  Improvement  Commissioners  as 
are  hereinbefore  mentioned  by  the  churchwardens 
or  one  of  them ;  or  if  tnere  are  no  churchwardens, 
the  overseers  of  one  of  them ;  or  if  there  is  none 
of  the  officers  respectively  above  enumerated,  or 
if  such  officer  in  any  case  neglects,  is  unable,  or 
refuses  to  perform  the  duties  hereby  imposed  upon 
him  by  any  person  appointed  by  one  of  Her 
Hajesty's  principal  Secretaries  of  State.  2.  In 
such  places  as  last  aforesaid,  the  Summoning 
Officer  shall,  npon  such  requisition,  fix  a  time  and 
place  for  holding  such  meeting,  and  shall  forth- 
vith  give  notice  thereof  by  advertisement  in  some 
one  or  more  of  the  newspapers  circulated  in  the 
place. 

"  By  causing  such  notice  to  be  affixed  to  the 
principal  doors  of  every  church  and  chapel  in  the 
dlace  to  which  notices  are  usually  affixed.  4. 
The  chairman  shall  propose  to  the  meeting  the 
resolution  for  the  adoption  of  the  Act,  and  the 
meeting  shall  decide  for  or  against  such  adoption, 
&c.,  «ws." 

"  Section  14,  In  cases  where  any  place  hereby 
authorised  to  adopt  this  Act  includes  within  its 
limits  any  less  place,  which  if  it  were  not  so  in- 
cluded, would  of  itself  be  authorised  to  adopt  this 
Act,  such  less  place  shall  not  be  entitled  to  adopt 
this  Act  unless  the  greater  place  within  the  limits 
of  which  it  is  included  has  refused  to  adopt  the 
same,  or  nnless  it  has  been  determined  by  one  of 
Her  Majesty's  principal  Secretaries  of  State  in 
manner  hereinafter  mentioned,  that  such  less  place 
ought,  OS  respects  the  adoption  of  this  Act,  to  be 
excluded  from  the  limits  of  such  greater  place." 

"Section  16,  1,  Any  place  not  having  a  known 
or  defined  boundary  may  petition  one  of  Her 
H^csty  s  principal  Secretaries  of  State  to  settle 


The  Attorney -General  (LuwZ^y  with  him) 
shewed  caose  on  behalf  of  the  Board. 

Manisty  (W.  G.  Harrison  with  him), 
for  the  Local  Board  of  Grrasmere. 

Lumley  Smith  supported  the  rtde. 

The  fiacts  and  the  arguments  sufficiently 
appear  from  the  judgment  of  the  Court, 
as  well  as  the  cases  cited  in  the  judgment. 

Ex  parte  Smith  (3)  was  also  referred  to. 
Our.  adv.  vult. 

its  boundaries  for  the  purposes  of  this  Act.  2. 
The  petition  shall  state  the  proposed  boundaries 
of  the  place,  shall  be  signed  by  one-tenth  of  the 
ratepayers  resident  within  such  boundaries,  and 
shall  be  supported  by  such  evidence  as  the  said 
Secretary  of  State  may  require. 

"  3.  Upon  the  receipt  of  such  petition  the 
Secretary  of  State  may  direct  inquiry  to  be  made 
as  to  the  genuineness  of  the  petition,  and  as  to  the 
propriety  of  the  proposed  boundaries,  and 

"  4.  Fourteen  da^ s'  notice  of  the  time,  place 
and  subject  of  such  inquiry  shall  bo  given  in  the 
place  to  which  it  refers. 

"6.  The  said  Secretary  of  State,  may,  upon 
consideration  of  the  matter,  either  dismiss  the 
petition  altogether,  or  make  order  as  to  the  boun- 
daries of  the  place.  lie  may  also  moke  order  as 
to  the  costs  of  the  proceeding  under  this  section, 
and  the  parties  by  whom  such  costs  are  to  he 
borne. 

6.  Any  place  the  boundaries  of  which  have 
been  settled  in  pursuance  of  the  foregoin^^ro- 
visions  shall  thenceforth,  for  the  purposes  orthis 
Act,  be  deemed  to  be  a  place  with  a  known  and 
defined  boundary,  and  may  adopt  this  Act  accord- 
ingly, and  for  the  purpose  of  enabling  it  so  to  do 
a  summoning  officer  shall  be  appointed  by  the 
order  settling  the  boundaries,  whose  duty  it  shall 
be  forthwith  to  take  all  such  steps  as  may  be 
necessary  for  convening  a  meeting  of  the  rate- 
payers to  decide  as  to  the  adoption  of  the  Act,  &&" 
"Section  17.  1.  In  cases  where  a  resolution 
adopting  this  Act  has  been  passed  in  any  place,  if 
any  number  not  being  less  than  one-twentieth  of 
the  owners  and  ratepayers  of  such  place,  such 
twentieth  to  be  one-twentieth  in  number  of  the 
owners  and  ratepayers  of  the  place  taken  together, 
or  the  owners  and  ratepayers  in  respect  of  one- 
twentieth  of  the  rateable  property  in  the  place  are 
desirous  that  the  whole  or  any  part  of  such  place 
should  be  excluded  from  the  operation  of  this  Act, 
they  may  present  a  petition  to  one  of  Her  H^osty's 
principal  Secretaries  of  State  appealing  against 
such  resolution,  and  praying  that  such  exclusion 
may  be  made." 

"  Section  19.  Whenever  a  resolution  adopting 
this  Act  has  been  passed  in  any  place,  notice 
thereof  shall  be  given  to  one  of  Her  Majesty's 
principal  Secretaries  of  State  by  the  following 
persons,  that  is  to  say — Incorporate  boroughs  by 
the  mayor.  In  other  places  under  the  jurisdiction 
of  such  Improvement  Commissioners  as  aforesaid 

(3)  1  B.  &  a  412. 
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Jadgment  was  (on  Jan.  29)  delivered 
by  Archibald,  J. — 

This  was  a  rule  obtained  at  the  instance 
of  Mary  Grace  Taylor,  calling  on  the 
Local  Goyemment  Board  to  shew  cause 
why  a  writ  of  certiorari  should  not  issue 
to  remove  an  order  of  the  boai-d  of  the 
17th  of  April,  1872,  for  the  adoption  of  the 

by  the  Chairman  of  the  Boaid  of  CommiSioncrs. 
In  other  pUces  by  the  Summoning  Officer.  The 
notice  so  sent  shaU  be  in  writing  under  the  hand 
of  the  officer  hereby  required  to  give  the  same ; 
and  it  shall  be  the  duty  of  snch  bst-mentionod 
officer  to  publish  a  copy  of  such  notice  in  manner 
folloTing,  thiit  is  to  say — ^By  advertisement  for 
three  successive  weeks  in  some  one  or  more  of  the 
newspapers  circulated  in  the  place ;  by  causing  a 
oopy  of  snch  notice  to  be  affixed  to  the  principal 
duors  of  every  church  and  chapel  in  such  place  to 
which  notices  are  nsually  affixed,  and  when  such 
notice  has  been  so  given,  and  the  time  for  snch 
appeal  has  expired,  or  sucji  appeal  has  been  dis- 
missed, a  notice  shall  be  published  in  the  London 
Gtuettt  by  one  of  Her  llEyesty's  principal  Secre- 
taries of  State  that  this  Act  has  been  adopted 
within  snch  place." 

"  Section  20.  Whenever  any  resolution  adopting 
this  Act  has  been  passed  in  any  place,  this  Act 
shall,  at  the  expiration  of  two  months  from  the 
data  of  the  passing  of  Buch  resolution,  or  in  the 
event  of  an  appeal,  or  of  a  division  of  the  district 
into  wards,  as  hereinafter  provided,  then  at  such 
time  as  may  bo  mentioned  in  the  order  made  on 
such  appeal,  or  in  the  order  setting  out  wards, 
have  the  force  of  law  within  such  place  ;  and  the 
expiration  of  such  period  of  two  months,  or  such 
date  as  may  be  mentioned  in  the  said  order  as  the 
time  for  this  Act  to  come  in  force,  shall  be  called 
the  date  of  the  constitution  of  the  district,  provided 
that  the  provisions  of  this  Act  relating  to  purposes 
already  included  in  any  Local  Act  in  force  within 
the  district  'vrith  relation  to  any  of  the  purposes 
of  the  Public  Health  Act,  1848,  or  this  Act,  and 
not  conferring  power  or  privileges  upon  corpora- 
tions, companies,  undertakers  or  individuals  for 
their  own  pecuniary  benefit,  notwithstanding  the 
adoption  of  the  Act  as  hereinbefore  provided,  shall 
not  come  into  operation  until  an  order  has  been 
mode  and  confirmed  as  hereinafter  prescribed  for 
the  future  execution,  repeal  or  alteration  of  the 
said  Local  Act." 

*■  Section  24.  The  duty  of  carrying  into  execu- 
tion this  Act  shall  be  vested  in  a  local  board; 
and  snch  local  board  shall  be — 1.  In  corporate 
boroughs  the  mayor,  alderman  and  burgesses  act- 
ing by  the  council.  2.  In  other  places  under  the 
jurisdiction  of  snch  a  Board  of  Improvement  Com- 
missioners as  hereinbefore  mentioned,  the  Board  of 
Commissioners.  3.  In  other  places  such  number  of 
elective  members  as  may  be  determined  b^  a  resolu- 
tion of  the  owners  and  ratepayers  passed  in  manner 
in  which  resolutions  for  the  adoption  of  this  Act  are 
hereinbefore  directed  to  be  passed  at  any  meeting 
held  for  the  purpose  of  adopting  this  Act,  or  at 


Local  Government  Act,  1858,  by  the  dis- 
trict  of  Grasmere,  in  the  county  of  West- 
moreland, against  which  cause  was  shewn 
on  the  21st  and  22nd  of  November  last. 

It  appeared  that  in  the  township  of 
Grasmere,  in  the  county  of  Westmore- 
land, certain  small  detached  portions  of 
the  neighbouring  township  of  Rydal  and 

any  meeting  to  be  summoned  by  the  Summoning 
Officer  for  the  purpose  of  this  section,  &c." 

"  By  section  45.  The  provisions  of  '  The  Town 
Police  Clauses  Act,  1547,'  with  respect  to  the 
following  matter  {inter  alia,  that  is  to  say)  —  6. 
With  respect  to  tlie  supply  of  water,  except  the 
proviso  thereto,  shall  be  incorporated  with  the  Act." 

"  Section  77.  The  1 4th  sect,  of  the  Public  Health 
Act,  1848,  shall  be  repealed,  and  in  lieu  thereof  be 
it  enacted  as  follows — Whenever  it  appears  de- 
sirable to  the  Local  Board  of  any  district  or  to 
the  majority  of  the  owners  and  ratepayers  in  any 
parish,  township,  hamlet  or  place  maintaining  its 
own  roads  or  its  own  poor  adjoining  any  district, 
or  to  the  majority  of  owners  and  ratepayers  in  any 
part  of  a  district,  such  majorities  to  be  ascertained 
in  the  way  herein  provided  for  voting  with  respect 
to  the  adoption  of  this  Act : 

"That  any  portion  of  such  parish,  township, 
hamlet  or  place  should  be  incorporated  with  die 
district,  or  that  such  part  of  the  district  should 
be  separated  iherefrom : 

"  Or  whenever  it  appears  to  the  Local  Board  of 
any  district  desirable  that  provision  should  be 
made  for  the  future  execution  of  any  Loral  Acta 
in  force  within  such  district  having  relation  to  the 
purposes  of  this  Act,  and  not  conferring  powers  or 
privileges  upon  corporations,  companies,  under- 
takers or  individuals  for  their  own  pecuniary 
benefit ;  or  that  any  such  Acts  or  any  exemptions 
from  rating  derived  therefirom,  or  any  provisional 
order  or  order  in  council  applying  tlie  Public 
Health  Act,  1848,  or  Act  confirming  such  pro- 
visional orders,  should  be  wholly  or  partially  re- 
pealed or  altered.  1.  They  may  present  a  petition 
to  one  of  Her  Majesty's  principal  Secretaries  of 
State  praying  for  such  incorporation,  separation, 
provision,  repeal  and  alteration  as  aforesaid,  or  for 
any  of  such  things,  and  such  petition  shall  be 
supported  by  such  eridence  as  the  said  secretary 
requires.  8.  A  provisional  order  may  be  issued,  &e., 
and  when  the  order  provides  for  the  incorporation 
of  a  portion  of  any  such  parish,  township,  hamlet 
or  place  with  the  district,  or  the  separation  of  any 
part  from  the  district,  an  inspector  shall  proceed 
to  the  district  for  the  purpose  of  obtaining  the 
consent  to  such  order  of  the  place  of  which  it  is 
proposed  that  a  portion  should  be  incorporated  or 
of  the  part  to  be  separated,  and  also,  if  such  order 
provide  for  any  such  incorporation,  the  consent  of 
the  petitioning  district." 

"Section  81.  All  orders  made  by  one  of  Her 
Majesty's  principal  Secretaries  of  State  in  pursu- 
ance of  this  Act  shall  be  binding  and  conclusive 
in  respect  of  the  matters  to  which  they  refer. 

26  Vict  c  17.  8.  a— The  adopUon   of   the 
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Loughrigg  were  comprised,  ■wholly  sur- 
rounded by  portions  of  tlie  township  of 
Grasmere,  and  included  within  the  boun- 
dary  of  that  township.  The  detached 
portions  of  Rydal  and  Loughrigg  consist 
of  four  fields  of  about  eight  acres  in  all, 
with  nine  houses  on  them,  and  a  popula- 
tion of  about  thirty-seven  persons  (rated 
to  the  township  of  Rydal  and  Loughrigg), 
and  of  about  a  rood  of  shingle  and  bare 
stones  at  the  mouth  of  the  river  Rothany. 
The  population  of  the  whole  of  the  town- 
ship of  Grasmere  and  of  the  detached 
portions  of  Rydal  and  Loughrigg  was  at 
the  last  census  less  than  3,000. 

It  appeared  that  on  the  4th  of  Novem- 
ber, 1871,  at  a  meeting  duly  convened 
under  section  13  of  the  Local  Govern- 
ment Act,  1858,  of  the  owners  and  rate- 
payers of  the  township  of  Grasmere  and 
of  the  detached  portions  of  Rydal  and 
Loughrigg,  as  of  a  place  having  a  known 
and  defined  boundary,  a  resolution  was 

Local  Government  Act,  I8S8,  by  any  place  where 
that  Act  was  not  in  force  on  the  1st  of  Murch, 
1863,  and  where  the  population  according  to  tho 
then  last  census  is  less  than  3,000,  shall  not  be  of 
any  validity  unless  it  is  approved  by  one  of  Her 
Majesty's  principal  Secretaries  of  State  on  proof 
being  given  to  bis  satisfaction  that  by  reason  of 
special  circumstances  it  is  expedient  that  such 
plftce  should  be  allowed  to  adopt  the  Act. 

liefore  signifying  his  approval  or  disapproval 
the  said  Secretary  may  cause  an  inquiry  to  be 
made  in  the  place  as  to  the  circumstances  alleged 
in  support  of  tho  expediency  of  the  adoption  of 
the  Act  of  the  time  and  place,  of  which  inquiry 
fourteen  days'  public  notice  shall  be  given,  and  on 
the  determination  of  such  inquiry  shall  give  or 
withhold,  as  he  thinks  just,  his  appro^-al  of  the 
adoption  of  the  Act. 

"  The  approval  or  disapproval  of  the  said  Secre- 
tary of  State  shall  bo  published  by  the  said 
Secretary  iu  the  Gazette,  and  such  publication 
shall  be  evidence  of  tho  fact  of  that  approval  or 
disapproval  having  been  given," 

"Section  3.  Petitions  appealing  against  the 
resolution  of  adoption,  and  praying  for  exclusion 
from  the  operation  of  the  Local  Government  Act 
under  tho  17th  section  of  that  Act,  and  appeals 
from  owners  and  ratepayers  who  dispute  the 
validity  of  the  vote  for  adoption  under  tho  18th 
section  of  the  same  Act,  may  be  presented  and  had 
at  any  time  before  the  expiration  of  six  weeks 
from  the  date  of  any  resolution  adopting  the  Act." 

84  &  36  Vict.  c.  70.  s.  2— All  powers,  duties 
vested  in,  or  imposed  on,  one  of  Her  Majesty's 
principal  Secretaries  of  State  by  the  21  &  22  Vict, 
c.  98,  are  transferred  to,  or  imposed  on,  the  Local 
Government  Board. 


passed  adopting  the  Act,  and  notice  of 
tho  resolution  was  duly  given  to  the  Local 
Government  Board.  A  petition  was  after- 
wards presented  to  the  board  under  the 
1 7th  section  of  the  Local  Government 
Act,  1858,  by  certain  owners  and  rate- 
payers of  the  place,  appealing  against  the 
resolution,  and  praying  that  the  board 
would  not  approve  or  sanction  the  adop- 
tion of  the  Act  within  any  part  of  the 
intended  district.  An  cnqairy  was  ther&> 
upon  held,  and  iu  the  result  an  order  was 
made  by  the  board  on  the  17th  of  April, 
1872,  excluding  certain  parts  (not  being 
the  detached  portionsof  Rydal  and  Lough- 
rigg above  referred  to)  from  the  intended, 
district,  but  subject  to  such  exclusion  de- 
fining the  boundaries  of  the  district,  and 
directing  that  from  and  after  the  date  of 
the  order,  the  Act  should  come  into  force 
within  tho  district.  A  Local  Board  was 
afterwards,  on  the  24th  of  May,  elected 
for  the  district  thus  constituted,  which 
proceeded  to  put  in  force  the  provisions 
of  the  Act,  and  it  appeared  that  upwards 
of  1,250Z.  had  already  been  expended, 
chiefly  in  providing  a  supply  of  water. 
An  application  for  a  certiorari  was  ori- 
ginally  made  at  chambers  before  Mr. 
Justice  Qoain,  which  was  referred  by  him 
to  the  Court,  and  tho  date  of  the  first 
notice  of  application  or  motion  by  the 
prosecutor  was  the  24th  of  September, 
1872. 

Under  these  circumstances  it  was  at  first 
contended,  in  shewing  cause,  that,  inas- 
much as  the  25th  section  of  the  Act  pro- 
vides that  any  order  made  on  appeal  against 
a  resolution  adopting  the  Act  shall,  after 
the  expiration  of  two  months  from  its 
date,  have  the  force  of  law,  the  order 
was  conclusive,  and  the  application  out  of 
time.  It  was  further  contended  that,  by 
virtue  of  the  81st  section  of  the  Act,  tho 
order  of  the  board  upon  the  petition 
against  the  adoption  of  the  Act  was  con- 
clusive, and  in  support  of  that  contention 
Ex  parte  Bird  (4)  was  cited.  It  was  ar- 
gued that  the  remedy,  if  any  part  of  the 
proposed  district  desired  exclusion,  was 
nnder  the  14th  and  17th  sections  of  the 
Act,  and  that  as  an  application  had  in 
fact  been  made  nnder  the  latter  section 

(4)  1  £.  &  E.  931 ;  s.  c.  28  Law  J.  Rep.  (h.s.) 
a.B.  223. 


Digitized  by 


Google 


Vol  42.] 


HILARY  TERM,  1873. 


135 


and '  adjudicated  on,  the  decision  of  the 
Local  Government  Board  could  not  be 
impugned ;  bat  in  the  course  of  the  argu- 
ment we  intimated  oar  opinion  that  nei- 
ther of  these  contentions  could  be  sus- 
tained, unless  the  district  in  question  was 
at  the  time  of  the  resolution  a  place  having 
"  a  known  and  defined  boundary,"  which 
we  thought  essential,  in  order  to  give 
jurisdiction  to  make  an  order  under  sec- 
tion 20,  and  the  subsequent  argument  was 
addressed  to  that  qaestion.  On  this  point 
the  contention  on  behalf  of  the  Local  Go- 
vernment Board  was  that,  notwithstand- 
ing the  inclusion  of  the  detached  portioni^ 
of  Bydal  and  Loughrigg  within  the  town- 
ship of  Grasmere,  the  entire  area  was 
within  the  meaning  of  section  12,  sub- 
section 8,  "  a  place  having  a  known  or 
defined  boundary,"  viz.,  the  boundary  of 
the  township  of  Grasmere.  On  the  other 
hand,  it  wa.s  argued  that  the  boundary  of 
that  township  could  not  be  regarded  for 
the  purposes  of  this  Act  as  the  boundary 
of  the  detached  portions  of  the  neighbour- 
ing toTvnships ;  that  a  mere  physical 
boundary  including  such  detached  por- 
tions was  not  su£Bcient,  and  that  to  satisfy 
the  3rd  sub-section  of  section  12  of  the 
Act,  the  whole  of  the  district  within  the 
boundsoy  must  be  some  entire  district  or 
division  known  to  the  law,  such  as  a 
hamlet,  a  township  or  parish  ;  and  that 
the  mere  accidental  circumstance  that  the 
detached  portions  ]of  Rydal  and  Lough- 
rigg were  so  situated  that  the  township 
of  Grasmere  embraced  them  was  not  a 
sufficient  foundation  for  the  application 
of  the  Act  to  the  entire  area,  without  first 
taking  the  proceedings  directed  by  sec- 
tion 16  of  the  Act  to  have  the  boundary 
settled  by  the  Secretary  of  State  as  of  a 
place  not  having  a  known  or  defined 
boundary.  We  were  referred  to  the  cases 
of  Be  The  MaOoek  Baih  District  (5),  The 
Qtteen  v.  North  Otoram  (6),  and  Tlie  Queen 
V.  Hardy  (7) ;  bat  these  cases  have  little 
if  any  bearing  on  the  precise  question  be- 
fore UB,   which  we  must  endeavour  to 

(6)  2  B.  &  S.  643 ;  b.  c.  31  Law  J.  Rep.  (n.s.) 
Q.B.  177. 

(6)  35  Law  J.  Sep.  (k.s.)  Q.B.  90;  a.  c.  Law 
Bep.  I  Q.B.  110. 

(7)  38  Low  J.  Rep.  (n.s.)  Q.B.  0 ;  s.  c.  Law 
Bcp.  4  (J.B.  117. 


answer  according  to  what  appears  to  us 
to  be  the  true  construction  of  the  Act. 
The  Act  unfortunately  furnishes  no  in- 
terpretation of  the  word  "  place,"  or  of 
"  place  having  a  fcaown  or  defined  boun- 
daiT,"  nor  is  any  such  interpretation  to 
be  found  in  the  Public  Health  Act,  1848 
(11  &  12  Vict.  c.  63)  ;  but  in  some  of  its 
sections  (see  sections  8  &  9)  the  word 
place  is  used  in  connection  with  city, 
town,  borough  or  parish.  In  the  18  &  19 
Vict.  c.  121  (to  consolidate  and  amend 
the  Nuisances  Removal  and  Diseases  Pre- 
vention Acts)  the  word  "place"  is  ex- 
pressed to  include  any  city,  borough,  dis- 
trict, parish,  township  or  hamlet,  or  part 
of  any  such  city,  borough,  district,  town, 
parish,  township  or  hamlet,  but  with  this 
exception  we  are  not  aware  of  any  inter- 
pretation of  the  word  in  the  Acts  relating 
to  the  public  health,  and  it  is  to  be  ob- 
served that  the  definition  just  referred  to 
is  inclusive  and  not  exclusive.  In  order, 
therefore  to  ascertain  the  meaning  of 
"  place,"  and  of  the  same  word  with  the 
qualification  of  "a  known  and  defined 
boundary,"  we  must  consider  the  object 
and  intention  of  the  Act.  The  object,  m 
expressed  in  the  preamble,  is  to  make 
provision  for  the  local  government  of 
towns  and  populous  districts  in  England. 
For  this  purpose,  and  with  a  view  to 
promote  public  health,  the  Act  contains 
ample  provisions  for  the  formation  and 
constitution  under  the  authority  of  the 
Secretary  of  State  (now  of  the  Local 
Government  Board),  of  areas  or  districts 
convenient  in  point  of  locality,  size  and 
limits  for  the  adoption  and  application  of 
the  Act.  The  16th  section  gives  the 
Secretary  of  State  on  petition  the  power 
to  settle,  for  the  purpose  of  this  Act,  the 
boundary  of  any  "  place  "  not  having  a 
"  known  or  defined  boundary,"  and  ttiis 
power  is  conferred  without  being  in  any 
way  restricted  to  the  accustomed  legal 
divisions  of  the  country,  snch  as  manors, 
hamlets,  townships  or  parishes.  Such 
divisions,  it  is  obvions,  might  often  prove 
most  inconvenient  and  impracticable  for 
the  purposes  of  sewage  and  drainage,  or 
the  exercise  of  the  other  powers  of  the 
Act,  while  the  union  of  several  distinct 
portions  of  such  adjoining  divisions  into 
one  district  might  often  be  the  onlypractio- 
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able  or  nsefiil  course.  The  word  "place," 
therefore,  in  the  16th  section,  mast  we 
think  be  received  with  the  widest  possible 
significfttion.  It  remains  then  to  con- 
sider what  is  the  meaning  of  "  kiiown  or 
defined  bonndary."  The  Act  may  {see 
section  12)  be  adopted  by  resolntion. 
First,  in  corporate  boroughs,  to  which  the 
Public  Health  Act  has  no£  been  applied, 
by  a  resolution  of  the  council  assembled 
at  a  meeting  held  for  the  purpose.  Second, 
in  other  places  under  the  jurisdiction  of 
improvement  commissioners,  by  a  resolu- 
tion  of  the  commissioners.  And  third,  in 
all  other  places  having  a  known  or  de- 
fined boundary,  by  a  resolution  of  the 
owners  and  ratepayers ;  and  then  section 
16  points  out  the  course  to  bo  adopted 
with  respect  to  places  not  having  a  known 
or  defined  bonndary.  The  two  first  sub- 
sections of  section  12  refer  to  places 
having  a  legal  status;  first,  a  borough, 
and  second,  a  place  under  the  jurisdiction 
of  commissioners,  i.e.,  commissioners  ap- 
pointed by  statute.  The  3rd  sob-section 
IS  much  more  general,  and  bearing  in 
mind  the  object  of  the  Act  and  the  pro- 
visions of  section  16,  the  word  "  place  " 
in  this  sub-section  must  have  at  least  as 
extensive  a  meaning  as  in  section  16.  It 
may  therefore,  we  conceive,  apply  to  a 
place  consisting  of  portions  of  different 
townships  or  parishes.  In  Smith  v. 
Bedding  (8),  a  decision  under  the  Beer 
House  Act  (3  &  4  Vict.  o.  61.  s.  15), 
Blackburn,  J.,  observed,  with  reference  to 
the  meaning  of  the  word  "  place,"  "  that 
it  may  well  be  that  if  a  collection  of 
houses  has  acquired  a  distinct  name,  it 
may  be  a  place  within  the  meaning  of  the 
statute,"  and  Lush,  J.  says,  it  may  be 
a  place  of  many  thousand  inhabitants, 
popularly  called  a  town,  made  up  of 
several  parishes  or  parts  of  parishes. 
What  then  is  the  nature  of  the  bonndary 
that  is  necessary  to  satisfy  the  description 
"known  or  defined?"  If  the  place  is  to  re- 
ceive a  signification  as  large  as  that  we 
have  intimated,  it  cannot  be  necessary 
that  the  bonndary  should  be  some  legal 
boundary  of  the  whole  enclosed  area,  as 
of  a  le^  district,  for  such  a  bonndarr 
would  seldom  exist  in  fiust,  and  no  such 

(8)  35  La\r  J.  Bep.  (i^s.)  M.O.  202 ;  t.  c  Law 
Be^.  1  Q.B.  489. 


qualification  as  that  of  "  legal "  is  attached 
to  the  phrase.  To  attribute  to  the  words 
"  known  or  defined  "  their  literal  meaning 
seems  to  us  to  accord  best  with  con- 
venience and  with  the  object  which  the 
Legislature  had  in  view,  and  we  think  it 
therefore  sufficient  if  there  be  an  actual 
known  and  defined  boundary,  or  one 
which  is  physical,  visible  and  notorious, 
so  that  there  may  be  no  mistake  aa  to 
the  limits  within  which  the  Act  is  to  be 
applied.  This  we  conceive  to  be  on  the 
whole  the  true  meaning  of  the  phrase,  "a 
place  with  a  known  or  defined  boundary," 
and  as  we  think  the  boundary  of  the 
township  of  Grasmere  answers  to  this  de- 
scription, we  think  the  Act  was  properly 
adopted  and  made  applicable  to  the  whole 
area  encircled  by  that  boundary,  including 
the  detached  portions  of  Eydal  and 
Loughrigg.  Some  argament  was  pre- 
sented to  us,  grounded  on  the  incon- 
venience that  might  arise  &om  the 
detached  portions  still  remaining  part  of ' 
the  neighbouring  townships  of  Rydal  and 
Longhrigg,  but  this  inconvenience  would 
equally  have  existed  if  the  boundary  of 
the  district  had  been  settled,  including 
these  detfushed  portions,  under  section  16, 
which  would  have  been  within  the  power 
of  the  Local  Ck>vemment  Board,  if  the 
boundary  were  not  in  fact  a  known  and 
defined  one.  When  exclusion  of  any  por- 
tion included  within  a  known  and  defined 
boundary  is  desired,  there  is  a  ready 
remedy  under  the  provisions  of  section 
17,  and  in  fact  pix)ceedings  were  taken 
under  that  section  in  this  very  case, 
though  it  does  not  appear  that  exclusion 
of  the  detached  portions  was  asked  for. 
Again,  no  difficulty  arises  in  this  case 
upon  the  provisions  of  section  14,  the 
detached  portions  of  Bydal  and  Loughrigg 
having  no  power  alone  to  claim  the 
adoption  of  the  Act. 

On  the  whole,  therefore,  we  are  of 
opinion  that  the  order  sanctioning  the 
adoption  and  directing  the  application  of 
the  Act  was  valid,  and  that  this  rule  must 
be  discharged. 

Bvle  discharged  with  costs. 

Attorneys — Johnson  &  Weathemlls,  for  relator; 
Sbarpe,  Parkers,  &  Co.,  for  defendants. 
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[IN  THE   £XCHE(in£R  OHAMBEB.] 

{Error  fiom  the  Court  of  Queen'i  Bencli.) 

1873. 
Feb.  4. 


} 


CBONSBAW  e.  THE  WIOAR 
B17BUL  BOARD. 


Burial  Feet  —  Bight  of  Incumbent — 
"New  Parish"— 68  Oeo.  3.  c.  45;  59 
Ceo.  3.  «.  134 ;  20  ^  21  Viet.  c.  81.  t.  5. 

In  1851,  the  church  of  St.  T.  was  built 
and  consecrated.  In  1852,  an  order  in 
council  wider  59  Oeo.  3.  c.  134.  s.  16,  au- 
thorised services  to  be  performed  in  the  new 
church,  assigned  a  district  to  it  out  of  the 
ancient  parish  of  W.,  in  which  it  was  situ- 
ated, and  granted  the  incumhe7U  the  fees. 
There  was  then  no  burial  ground  in  the  dis- 
trict, and  the  persons  dying  in  it  continued  to 
be  buried  as  before  in  the  churchyard  of  the 
parish.  The  plaintiff  was  appointed  in- 
eumbent  of  this  church  in  1854,  and  in 
1856,  a  burial  ground  for  the  whole 
parish  was  consecrated,  the  district  of  tlie 
new  church  contributing  t»  the  rates  for 
providing  it.  A  new  rector  of  the  parish 
was  appointed  in  1864 :  —  Held,  by  the 
Exchequer  Ghamiber,  affirming  the  judg- 
ment of  the  Queen's  Bench,  that  the  dis- 
trict of  St.  T.  was  a  "tiew  parish  "  within 
20  ^  21  VicL  e.  81,  and  that  the  plaintiff, 
on  the  first  aiooidance  of  the  rectory,  was 
entitled  to  the  burial  fees  in  respect  of  in- 
habitants of  8t._  2*.  buried  within  tlte 
parish. 

Error  from  the  judgment  of  the  Qaeen's 
Bench  in  favour  of  the  plaintiff  on  a  Spe- 
cial Case,  which  was  as  follows — 

The  action  was  for  the  reooreiy  of  fees 
diumed  to  bo  payable  by  the  defendants 
to  the  plaintiff  for  barials  in  the  burial 
ground  provided  by  the  defendants  for 
ihe  borough  and  township  of  Wigan, 
under  the  provisions  of  the  statutes  re< 
lating  to  the  burial  of  the  dead,  between 
the  11th  September,  1869,  and  the  28rd 
March,  1870. 

The  plaintiff  declared  for  money  re- 
ceived by  the  defendants  for  the  use  of 
the  plaintiff,  and  the  defendants  pleaded 
never  indebted. 

The  rectory  and  ancient  parish  of  Wigan 
oomprisea  the  borough  and  township  of 
Wigan,  and  the  several  outlying  townships. 

Maw  SHia^  43.-0.3. 


and  until  a  burial  ground  was  provided 
for  the  borougli  and  township,  under  the 
statutes  relating  to  the  burial  of  the  dead, 
as  after  mentioned,  the  remains  of  the 
inhabitants  and  of  such  of  the  outlying 
townships  as  had  not  burial  grounds  at- 
tached to  their  respective  churches,  were 
interred  in  the  churchyard  of  the  ancient 
pariah  church,  and  on  all  such  interments 
a  burial  fee  was  payable  by  the  cusiom  of 
the  parish  ;  and  the  rector  was  alone  au- 
thorised and  entitled  to  perform  the  rite 
of  burial,  and  to  receive  the  fees. 

In  the  year  1851  the  church  of  St. 
Thomas  was  built  and  consecrated  in  the 
feaid  borough  and  township  of  Wigan,  as 
a  chapel  of  ease  under  the  provisions  of  the 
statutes  43  Geo.  3.  c.  108 ;  58  Oeo.  3.  o.  45 ; 
and  59  Geo.  3.  c.  134,  the  sentence  of  con- 
secration reciting  that  the  ground  enclosed 
round  the  church  was  not  intended  for 
interments. 

The  plaintiff  was  appointed  inoambent 
of  the  church  of  St.  Thonuu  on  the  25th 
March,  1854. 

By  an  order  of  her  Majesty  in  council, 
made  on  the  11th  Februaiy,  1852,  upon 
the  recommendation  of  the  Cfommissioners 
for  Building  New  Churches,  under  the 
16th  section  of  the  said  statute  59  Ceo.  3. 
c.  134,  and  under  and  by  virtue  of  any 
other  power  or  authority  in  that  behalf, 
vested  in  Her  M^esty  and  the  said  Com- 
missione];B,  a  partioiuar  district  was  duly 
assigned  to  tiie  church  of  St.  Thomas,  and 
the  order  in  council  authorised  banns  of 
matrimony  to  be  published,  and  marriages, 
baptisms,  churchings  and  burials  to  be 
solemnized  and  penormed  in  the  church 
of  St.  Thomas,  and  directed  that  the  fees 
to  arise  therefrom  should  be  paid  and 
belong  to  the  incumbent  of  such  church  for 
the  time  being.  A  doEoription  of  the 
bounds  of  the  district  so  assigned  was 
also  then  duly  enrolled  in  the  High  Court 
of  Chanceiy,  and  registered  in  the  office  of 
the  registry  of  the  diocese,  as  required 
by  the  statutes  in  that  behalf,  and  a  copy 
of  the  order  and  of  the  description  of  the 
boundaries  so  assigned  was  inserted  in 
the  London  Oazette,  on  the  24th  Feb- 
ruary, 1852. 

The  plaintiff  contends  that  from  and 
after  the  passing  of  the  New  Parishes  Act, 
1856  (19  &  20  Vict.  c.  104),  a.  14,  the 
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said  district  so  assigned  as  aforesaid  to 
the  said  chnrcli  of  St.  Thomas,  became  a 
separate  and  distinct  parish  for  ecclesias- 
tical purposes,  such  as  is  contemplated  in 
the  15  th  section  of  the  New  Parishes  Act, 
1843  (6  4  7  Vict.  c.  37),  bnt  as  this  is 
not  admitted  hj  the  defendants,  the  parties 
have  ag;i-ecd  to  call  St.  Thomas  throngh- 
out  the  remainder  of  this  case  a  "  district," 
trithout  prejudice  to  the  question  which 
is  hereby  submitted  to  the  decision  of  the 
Court. 

There  has  never  been  any  burying 
ground  belonging  to  the  district  of  St. 
Thomas,  nor  haa  any  vestry  or  meetdng 
in  the  nature  of  a  vestry  of  the  district 
appointed  any  burial  board  or  provided  a 
biuial  ground  as  aforesaid,  but  the  re- 
mains of  the  parishioners  and  inhabitants 
thereof  continued  to  be  interred  in  the 
burial  ground  of  the  ancient  parish  church, 
until  a  burial  ground  was  provided  by  the 
defendants  for  the  borough  and  township 
of  Wigan. 

The  district  of  St.  Thomas  does  not 
separately  maintain  its  own  poor,  but 
lies  wholly  within  the  borough  and  town- 
ship of  Wigan,  which  bos  separate  over- 
seers of  the  poor,  and  separately  maintains 
its  own  poor. 

In  the  year  1854,  under  the  provisions 
of  the  varions  statutes  relating  to  the 
burial  of  the  dead,  a  burial  board  for  the 
borough  and  township  of  Wigan  was  duly 
established,  and  the  said  board  afterwards 
duly  provided  under  the  said  statutes  a 
burial  ground  for  the  borough  and  town- 
ship. 

In  the  year  1856,  the  churchyard  of  the 
ancient  parish  church  of  Wigan  was 
closed  by  the  order  of  one  of  Her 
Majesty's  Secretaries  of  State.  The 
burial  ground  so  provided  by  the  burial 
board  was,  with  a  chapel  erected  thereon, 
on  or  about  the  13th  of  August,  1856, 
duly  consecrated ;  from  which  time  it 
beoune  the  burial  ground  for  the  said 
borough  and  township  of  Wigan,  within 
the  meaning,  and  according  to  Uie  pro- 
visions of  the  last  mentioned  statutes. 

The  district  of  St.  Thomas  contributed 
to  the  rates,  out  of  which  the  said  last 
mentioned  burial  ground  was  provided. 
At  the  time  when  the  said  last  mentioned 
burial  ground  was  so  provided  and  conse- 


crated as  aforesaid,  the  Bev.  Henry  John 
Chinning  was  rector  of  the  ancient  parish 
of  Wigan,  but  on  his  resignation  the  Hon. 
and  Bev.  George  Bridgfeman  was,  on  the 
22nd  of  October,  1864,  instituted  and 
inducted  to  the  rectory  of  Wigan,  and 
has  since  continued  to  be  rector  of  the 
parish. 

The  plaintiff,  as  incumbent  of  the  dis- 
trict of  St.  Thomas,  has  since  the  avoid- 
ance of  the  rectory  of  Wigan  next  after 
the  passing  of  the  New  Parishes  Act, 
1856,  claimed  under  the  statute  20  &  21 
Vict.  c.  81.  s.  5,  to  be  entitled  to  perform, 
and  has  offered  to  perform,  the  religions 
service  in  the  burials  in  the  burial  ground 
80  provided  by  the  burial  board,  of  the 
remains  of  the  parishioners  or  inhabitants 
of  the  district  of  St.  Thomas,  and  also  to 
be  entitled  to  receive  the  same  fees  in 
respect  of  such  burials  as  if  the  said 
burial  ground  were  exclusively  the  burial 
ground  of  the  district  of  St.  Thomas. 

From  the  24th  of  February,  1868,  until 
the  10th  of  September,  1869,  the  defen- 
dants allowed  the  plaintiff  to  perform  the 
religious  service  in  the  chapel,  in  the  de- 
fendants' burial  ground,  of  the  remains 
of  the  parishioners  and  inhabitants  of  the 
district  of  St.  Thomas,  and  paid  to  him 
the  fees  arising  from  the  burials,  bnt 
since  the  last  mentioned  date  the  defen- 
dants, in  consequence  of  a  claim  to  the 
same  fees  being  made  hj  the  rector  of 
Wigan,  have  reftised  to  allow  the  plaintiff 
to  perform  any  such  religions  service  in 
the  defendants'  burial  grounds,  and  have 
retained  the  fees  arising  from  the  borial 
of  the  remains  of  the  parishioners  and 
inhabitants  of  the  district  of  St.  Thomas, 
until  it  shall  be  determined  by  the  Court 
whether  the  plaintiff  or  the  rector  of 
Wigan  is  entitled  to  receive  them. 

The  Court  upon  the  above  statement  is 
authorised  to  amend  the  pleadings,  if 
necessary  for  determining  the  questions 
at  issue  between  the  parties,  and  to  draw 
any  inferences  of  ntct  which  may  be 
necessary  to  the  decision  of  the  case. 

The  questions  for  the  opinion  of  the 
Court  are,  whether  the  plaintiff  is  entitled 
to  perform  the  service  on  the  burial  of  the 
dead  in  the  defendants'  burial  ground, 
and  to  receive  the  fees  above  claimed  fay 
him. 
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Brisiotoe,  of  the  Chancery  Bar  (Mae 
Connell  with  him),  for  the  defendants, 
referred  to  the  statutes  mentioned  in  the 
case,  and  cited  Hornby  v.  Toxteth  Park  (1), 
Day  v.  Peacock  (2),  and  The  Queen  v. 
Waleot  (8). 

Manitty  {Forbes  with  him),  for  the 
pMntiff,  cited  Oough  t.  Jones  (4). 

Bristoioe  in  reply. 

Kgllt,  C.B. — We  are  of  opinion  that 
the  judgment  shonld  be  aflSrmed.  Under 
the  provisions  of  59  Qeo.  3.  c.  134,  a  dis- 
trict had  been  created  and  a  chnrch  bnilt, 
and  Tariooa  provisions  made,  and  acts 
done  by  means  of  an  order  in  connoi], 
which,  among  other  things,  provides  for 
the  publication  of  banns  of  matrimony 
and  the  solemnization  of  marriages, 
chnrchings  and  baptisms,  and  wMoh 
confers  npon  the  minister  of  St.  Thomas 
a  right  to  the  fees  npon  the  publica- 
tion and  performance  of  these  offices. 
Matters  remained  in  this  state  until 
the  passing  of  the  19  &  20  Vict.  c.  104, 
oA  Uie  29th  of  Jul;;,  1856,  and  the 
question  which  arises  in  this  case,  impor* 
tant  as  it  is,  is  whether  the  14th  section 
of  the  19  &  20  Vict.  c.  104,  commonly 
cdiled  Lord  Blandford's  Act,  applies  to 
the  present  cose.  We  are  all  of  opinion 
that  it  does  apply.  It  provides,  "  Where- 
soever banns  of  matrimony  and  the 
solemnisation  of  marriages,  chnrchings 
and  baptisms  are  authorised  to  be  pub- 
lished and  performed,  in  any  consecrated 
chnrch  to  which  a  district  shall  belong, 
and  the  incumbent  of  which  is  by  such 
authority  entitled  to  the  entire  fees  aris- 
ihg  from  the  performance  of  such  offices, 
without  any  reservation  thereout,  such 
district  Bboll  become  a  separate  and  dis- 
tinct parish  for  ecclesiastical  purposes." 
In  this  cose  there  was  a  consecrated 
church  and  a  district,  brought  into  ex- 
istence under  the  provisions  of  58  Geo.  8. 
c.  45,  and  59  Geo.  8.  o.  134,  such  district 
not  being  at  the  time  of  the  passing  of 

(1)  31  BesT.  £2  ;  i.  c.  31  Law  3.  Bep.  (k.8.) 
Chftnc.  643. 

(2)  IB  Com.  B.  Sep.  N.S.  702 ;  i.  c  34  Law  J. 
K«p.  (K.S.)  C.P.  226. 

(S)  2  B.  &  8.  M6 ;  s.  e.  31  Law  J.  Bep.  (n.8.) 
JLC.221. 
(4)  9  Jw.  NJS.  82, 


Lord  Blandford's  Act  a  separate  and  dis- 
tinct parish  for  ecclesiastical  purposes,  and 
the  incumbent  of  which,  under  the  autho- 
rity of  the  order  in  council,  was  entitled 
for  his  own  benefit  to  the  entire  fees 
arising  from  the  publication  and  per- 
formance of  banns  of  matrimony,  mar- 
riages, chnrchings  and  baptisms.  Now 
the  object  of  the  Legislature  was  to  give 
to  the  provisions  of  this  Act  a  general — 
I  might  almost  say  a  universal — opera- 
tion ;  and  when  we  find  that  the  language 
strictly  and  literally,  as  well  as  substan- 
tially, applies  to  St.  Thomas's,  I  am  unable 
to  see  why  it  is  to  be  excepted  out  of  the 
operation  of  this  clause,  when  it  comes 
strictly  within  ite  terms.  If  this  be  so, 
the  district  became  at  the  time  of  the 
passing  of  the  Act  a  separate  and  distinct 
parish  for  ecclesiastical  purposes.  Kow 
let  us  see  the  further  operation  npon  the 
case  before  us  of  the  provisions  of  20  d;  21 
Vict.  c.  81.  s.  5.  We  find  in  ifa  provision 
in  these  terms — "  Until  a  burial  ground 
shall  be  provided  for  any  new  parish, 
created  pursuant  to  19  &  20  Vict.  o.  104, 
the  incumbent  of  such  new  parish  shall 
perform  the  same  duties,  and  be  entitled 
to  the  same  fees,  in  respect  of  the  burials 
of  the  remains  of  the  parishioners  of  such 
new  parish  in  any  burial  g^und  provided 
under  the  Burial  Act,  to  which  such  new 
parish  shall  have  contributed,  as  if  the 
said  burial  ground  were  exclusively  the 
burial  ground  of  such  new  parish,  re- 
serving, however,  the  righte  of  existing 
incumbente."  Now  this  provision  strictly 
and  literally  applies  to  the  present  case, 
and  is  sufficient  of  itself  to  entitle  the 
plaintiff  to  the  judgment  which  he 
claims.  I  might  refer  further  to  the  ob- 
jecte  of  the  Legislature  in  passing  Lord 
Blandford's  Act,  but  any  further  reference 
to  that  Act  of  Parliament  and  the  object 
of  the  Legislature  is  altogether  super- 
fluous, when  we  remember  that  this  ques- 
tion came  before  the  late  Dr.  Lushiugton 
in  the  case  of  St.  Mary's,  Shrewsbury, 
Oough  V.  Jones  (4)  ;  and  he  then,  under 
similar  circumstances,  held  that  the  pro- 
viBion  of  Lord  Blandford's  Act  applied 
in  a  new  district  like  the  present.  With 
reference  to  the  coses  cited  by  Mr.  Bris- 
towe,  they  were  all  determined  upon  the 
particular   ciroamsionoes  of  each  case, 
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and  in  aoA6  of  them  was  then  any  direct 
eonstmction  pat  upon  this  clause  of  Lord 
Blandford's  Act.  Upon  these  gromids 
Tre  are  all  of  opinion  that  the  judgment 
of  the  Court  of  Qaeen'a  Beach  shoold  be 
affirmed. 

MaKTIB,  B.  ;  Keatwo,  J. ;  Pioott,  B.  ; 
Bbkzt,  J. ;  Cleasbt,  B.  ;  and  Gbote,  J., 
cononrred. 

Judgment  afflrmed. 


Attorneys — ^Bell,  Brodiick  &  Qraj,  for  plaintiff; 
Gregory,  Bowcliffeg  &  Co.,  agents  for  X.  F. 
Taylor,  Wigan,  for  defendants. 


y.  {Jn  the  Second  DtvUion  of  the  Cmui.) 

A*wJl-=^«         1872.     1 
^Z&y^  hXy  May  31.  / 


SMITH  V.  DABBT.* 

iUOiV    O^.     J 

/  Detmse  of  Mines  and  Minerals — Oo«i- 
pensation  Olause — Bdght  of  Surface  Otrnier 
to  Support. 

Declaration  for  negligently  aecavaling 
and  working  mines  under  and  adjacent  to 
land  of  the  plaintiff,  whereby  the  land  gave 
way  and  sank,  and  a  mill,  cottage  and 
other  buildings  became  prostrate  arid  ruin' 
ous,  and  a  stream  of  water  was  diverted 
from  the  plaintiff's  land.     Plea,  that  by 
an  indenture  of  lease  made  before  the  plain' 
tiff  became  possessed  of  the  land  as  alleged, 
the  owners  in  fee  demised  unto  certain  les- 
sees, whose  interest  afterwards  vested  in  the 
defendants,  for  thirty-eight  years  from  ths 
ibth  of  March,  1839,  all  and  all  manner  of 
veins  and  seams  of  coal,  iroitstone  and 
other  stone  and  minerals  of  any  manner  or 
sort  whatsoever,  that  should  or  might  be 
found  or  discovered  in  or  under  the  land, 
with  fuU  power,  liberty  and  authority  to 
get  the  coal,  ironstone  and  other  stone  and 
other  minerals  out  of  all  pits  already  tunh 
or  open,  and  the  like  liberty  and  authority 
to  bore,  dig,  delve  and  sink  as  many  other 
pits  as  the  lessees  might  think  necessary, 
the  lessees  making  reasonoMe  satisfaction 
to  the  owners  in  fee,  their  heirs  and  assigns, 
and  their  tenants,  for  the  damage  done  to 
them  re^ectively  by  the  surface  of  their  land 

*  Decided  in  Eut«r  Term,  1872. 


being  covered  unth  nhbish  or  otherwise  in- 
jured, or  as  they  might  sustain  as  wdl  by  . 
the  injury  done  to  the  lands  of  the  owners 
in  fee  in  sinking  and  getting  the  mines  and 
minerals,  as  for  such  damage  or  injury  as 
might  be  done  or  caused  in  the  dwelling, 
houses  or  other  buildings  of  the  said  oumeri 
by  so  doing.  The  lessees  covenanted  in  ease 
of  damage  or  injwry  to  such  buildings  to  re- 
build or  repair  the  same ;  and  also  over 
and  besides  the  immediate  damage  to  stock 
or  crops  so  damaged,  to  pay  a  satisfaction 
for  all  damages  sustairied  by  the  owners 
in  fee  after  the  rate  of  40«.  per  annum 
for  fme  years  from  the  commencement 
of  the  damage,  and  after  thai  time  to 
pay  such  a  price  for  the  land  so  da- 
maged as  shovdd  he  settled  by  arbitra- 
tion .'—Held,  that  upon  the  trtte  eomtrueUon 
of  the  lease,  the  owners  in  fee  granted  theab- 
soliUe  right  to  work  the  minerals,  without 
regard  to  injury  to  the  surface,  stdject  cnly 
to  the  obligation  to  pay  eompeneaUon  ac- 
cording to  the  covenant. 

Declaration.— First  ooont,  That  the 
plaintiff  was  possessed  of  certain  land, 
and  the  defendants  wrongfally  and  neg- 
ligently excavated  and  worked    certain 
mines   nnder  and  adjacent  to  the  said 
land,    and  dng  for  and  got    and   took 
away  coals,  minerals  and  earth  ont  of  the 
mines,  without  leaving  proper  or  suffi- 
cient support  for  the  said  land,  and  there- 
by the  land  gave  way  and  sank,  and  the 
foundations  of  a  certein  mill  and  machi- 
neiy,  and  the  foundations  of  a  certain 
cottage,  and  the  foundations  of  other 
bnildmgs  erected  on  the  land  and  belong- 
ing to  the  plaintiff,  gave  way  and  ea^, 
and  the  walls  of  the  mill,  cottage  and 
other  buildings  fell,  and  the  mfll,  Ac, 
became  prostrate  and  ruinous,  and  the 
mill  became  broken  and  useless ;  and  the 
plaintiff  incurred   great  expenses  in  re- 
pairing the  said  mill,  machinery,  cottage 
and  buildings,  and  in  endeavouring  to 
maintain  the  same,  and  in  repairing  the 
machinery,  and  also  lost  the  use  of  the 
land,  mill,  machinery,  cottage  end  build- 
ings for  a  long  time,  and  was  unable  to 
let  the  same ;  and  thereby  also  a  stream 
of  water,  which  then  flowed  over  the  land 
to  the  mill,  and  was  then  used  to  supply 
water  for  working  the  same,  was  diverted 
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from  the  land,  and  the  plaintiff  has  lost 
the  nse  of  the  water. 

Second  connt,  that  the  plaintiff  was 
possessed  of  land  and  of  a  null  and  a  cot- 
ta^  and  other  buildings  erected  and 
being  on  the  land,  and  there  were  then 
certaon  {bundations  of  and  supporting  the 
mill,  cottage  and  buildings  which  the 
plaintiff  had  of  right  enjoyed  and  ought 
to  enjoy,  yet  the  defendants  negligently 
and  improperly,  without  leaving  sufficient 
support,  worked  certain  mines  near  to 
and  adjoining  the  land,  whereby  the  said 
land  and  the  foundations  of  the  mill,  cot- 
tage and  outbuildings  sank  and  gave 
way,  and  the  mill,  cottage  and  buildings 
became  prostrate  and  ruinous,  and  cer- 
tain machinery  of  the  plaintiffs,  fixed  in 
the  mill,  was  broken,  and  the  plaintiff 
incurred  great  expenses  in  endeavouring 
to  repair  the  mill,  cottage,  buildings  and 
machinery,  and  lost  the  use  of  the  same 
for  a  long  time,  and  was  unable  to  let  the 
same,  and  the  same  for  a  long  time  past 
have  been,  and  now  are,  of  no  use  or 
value  to  the  plaintiff. 

Third  count,  that  at  the  time  of  com- 
mitting the  g^evances  in  this  count 
mentioned,  the  plaintiff  was  possessed  of 
certain  land,  and  of  a  mill  and  a  cottage 
and  other  buildings  erected  on  the  land, 
and  was  entitled  to  have  the  land,  miU, 
cottage  and  other  buildings,  and  the 
water,  sapported  by  the  soil,  coal  and 
minerals  under  and  adjacent  to  the  land, 
mill,  cottage  and  other  buildings;  and 
the  defendants  wrongfully  and  negligently 
dug  out  and  removed  the  soil,  coeJ  and 
minerals  under  and  adjacent  to  the  mill, 
cottage  and  buildings,  without  leaving 
proper  and  sufficient  support  for  the  land, 
mill,  cottage  and  buildings,  whereby  the 
land,  mill,  cottage  and  buildings  -  sank 
and  gave  way,  and  the  walls  thereof  fell, 
and  the  mill,  cottiige  and  buildings  be- 
came prostrate  and  ruinous,  and  certain 
machinery  of  the  plaintiff,  fixed  in  the 
mill,  became  broken  and  useless,  and  the 
plaintiff  incurred  great  expenses  in  re- 
pairing the  mill,  cottage  and  buildings, 
and  in  endeavouring  to  maintain  the  same, 
and  in  repairing  the  machinery,  and  lost 
the  use  of  the  mill,  cottage  and  buildings 
and  land  for  a  long  time,  and  was  unable 
to  let  the  same ;  and  ^e  mill,  cottage, 


buildings  and  land  are  now,  and  for  a 
long  tune  past  have  been,  of  no  use  or 
value  to  the  plaintiff. 

In  the  fourth  and  fifth  counts  the 
plaintiff  sued  for  injury  to  his  reversion. 

Third  plea  to  the  first  count, — That  the 
land  in  that  count  was  the  land  in  the 
third  connt,  repeating  the  allegations 
in  the  tenth  plea,  and  further  saying 
that  the  acts  in  the  first  count  com- 
plained of  were  the  lawful  and  reason- 
able getting  by  the  defendants  of  coals 
and  minerals  out  of  the  mines,  ,in  the 
usual,  customary  and  proper  manner, 
and  without  any  wrongfiil  act  or  negli- 
gence on  the  part  of  the  defendants. 

Tenth  plea  to  first,  second  and  third 
counts, — That  before  the  plaintiff  became 
possessed  of  the  lands,  mill,  cottage  and 
other  buildings,  on  the  26th  of  March, 
1817,  one  Bobert  Slaney  and  one  Robert 
Aglionby  Slaney,  were  seized  in  fee  of  the 
land  in  those  counts  mentioned,  and  other 
land  adjacent  thereto,  and  of  the  mines 
under  the  same,  being  the  mines  in  those 
counts  respectively  mentioned,  and  Robert 
Slaney  and  Robert  Aglionby  Slaney  being 
so  seized,  did  by  indenture  of  the  above 
date,  and  between  them,  as  lessors,  of  the 
one  part,  Sarah  Darby,  R.  Darby,  Ac, 
as  lessees,  of  the  other  part,  demise  and 
lease  unto  the  lessees,  for  the  term  of 
thirty-eight  years  from  the  25th  March, 
1839,  all  and  all  manner  of  veins  and 
seams  of  coal,  ironstone  and  other  stone 
and  minerals  of  any  manner  or  sort  what- 
soever that  should  or  might  at  any  time 
after  the  expiration  of  a  certain  thereiii 
recited  lease  of  the  1st  April,  1779,  be 
found  or  discovered  in  or  under  the  said 
land,  in  those  counts  respectively  men- 
tioned, with  full  power,  liberty  and  autho- 
rity for  the  said  lessees,  their  executors, 
administrators  and  assigns,  and  their 
agent^  colliers,  servants  and  workmen, 
to  get  the  coal,  ironstone  and  other  stone 
and  other  minerals,  out  of  all  pits  already 
sunk  or  open,  and  like  power,  liberty  and 
authority  for  them,  him  or  her,  to  bore, 
dig,  delve  and  sink  as  many  other  pits  as 
they  should  think  necessary,  and  also  to 
erect  gins  and  engines,  and  to  drive  and 
make  soughs,  levels  and  drains,  or  to 
amend  and  repair  all  such  soughs,  levels 
and  drains  so  to  be  made,  and  to  amend 
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and  repair  all  sach  soughs,  levels  and 
drains  as  were  already  made,  which  were 
oat  of  repair  and  wanted  amendment, 
and  as  often  as  the  same  shoald  be  oat  of 
repair  and  want  amendment,  and  to  do 
and  canse  to  be  done  ererTthing  else  that 
might  be  necessaiyand  needfal  for  the 
discovering  and  getting  the  said  coals, 
ironstone  and  other  stone  and  other  mi- 
nerals, and  to  place,  stack  and  lay  snch 
coal,  ironstone  and  other  stone  and  mi- 
nerals, and  the  rubbish  and  earth,  by 
raising,  digging  for  and  getting  the  said 
coals,  ironstone  and  minerals  upon  the 
enclosed  lands  or  waste  lands  of  the  said 
lessors,  or  either  of  them,  from,  ont  of  or 
under  which  the  mines  and  minerals 
thereby  demised  shoald  be  gotten,  and 
full  liberty,  power  and  authority  for  the 
said  lessees,  their  executors,  adminis- 
trators and  assigns,  to  sell,  use  and  con- 
same  the  said  coal,  ironstaae'and  other 
stone  and  minerals,  and  to  convert  the 
said  coal,  or  such  part  thereof  as  they 
should  think  proper,  into  charcoal,  they, 
the  said  lessees,  tiieir  executors,  admini- 
strators and  assigns,  &om  and  after  the 
expiration  of  the  said  lease  of  the  1st  of 
April,  1779,  making  reasonable  satisfac- 
tion to  the  said  lessors,  their  heirs  and 
assigns,  and  their  tenant  and  tenants,  for 
the  damage  done  to  them  respectively  by 
the  sur&oe  of  their  land  being  covered 
with  rubbish  or  otherwise  injured,  or  as 
he  or  they  should  or  might  sustain  as 
well  by  the  injury  done  to  the  lands  of 
the  said  lessors  in  sinking  and  getting 
the  sud  mines  and  minerals,  and  con- 
verting'coal  into  charcoal,  as  for  such 
damage  or  injury  as  might  be  done  or 
caused  in  the  dwelling-houses  or  other 
buildings  of  the  said  lessors,  by  getting 
mines  of  coal,  ironstone  or  other  stone, 
or  other  minerals  under  or  near  to  any  of 
the  dweUing-houses  or  other  buildings  of 
the  said  lessors,  according  to  the  cove- 
nant thereinafter  contained  for  that  pur- 
pose, which  covenant  was  and  is  in  the 
words  following,  that  is  to  say — 

And,  further,  that  in  case  any  damage 
or  injury  during  the  term  hereby  granted 
shall  happen  to  any  of  the  dwelling-houses, 
cottages  or  other  buildings  alreadyerected, 
or  to  any  dwelling-hooses,  cottages  or 
buildings  to  be  hereafter  erected  on  the 


estate  of  the  said  Robert  Slaney  and 
Robert  Aglionby  Slaney,  in  the  parish  of 
Dawley  foresaid,  in  lieu  and  stead  of 
any  of  the  present  erections  or  boilding^ 
and  not  of  greater  value  than  the  present 
buildings  were  when  erected,  by  reason  of 
anv  coals,  ironstone  or  other  minerals, 
being  got  under  them  or  any  of  them,  or 
so  near  to  them  or  any  of  them  aa  to 
occasion  snch  injury  or  damage,  that 
then  the  said  Sarah  Darby,  <kc.,  their 
executors,  administrators  and  assigns, 
shall  and  will  at  their  own  costs  and 
chains,  on  six  days'  notice  to  them 
g^ven  by  the  lessors,  their  heirs  or  as- 
signs, or  their  respective  tenants,  re* 
build,  repair  and  find  materials  and 
carriage  of  materials  for  the  building  and 
repairing  any  snch  messuages,  cottages 
and  other  buildings  so  damaged  and  in- 
jured by  Uie  means  aforesaid,  and  put 
and  make  such  messnages,  cottages  and 
other  buildings  in  as  good  state,  condition 
and  repair  as  they  were  before  such  injury 
or  damage  was  done  or  happened  to  them 
respectively.  And  further,  that  they,  the 
lessees,  their  executors,  administrators  and 
assigns  shall  and  will  yearly  and  every 
year  on  the  25th  of  March  .in  each  year 
during  the  term  hereby  granted  well  and 
truly  pay  or  cause  to  be  paid  unto  the 
said  Robert  Slaney  and  bis  assigns  during 
his  life,  and  after  his  decease  to  the  said 
Robert  Aglionby  Slaney,  his  heirs  and 
assigns,  over  and  besides  the  immediate 
damage  or  injury  occasioned  to  the  stock 
or  crops  of  the  tenant  or  occupier  of  the 
lands  so  to  be  damaged  (which  is  to  be 
paid  for  to  the  said  tenant  or  occupier)  a 
satisfoction  for  all  damages  and  trespasses 
which  shall  be  by  them  sustained,  or  which 
hereafter  shall  be  done  or  committed  by 
the  lessees,  their  executors,  administrators 
and  assigns,  agents,  workmen,  carriers  or 
colliers,  by  getting  the  said  mines  and 
minerals,  after  the  rate  of  forty  shillings 
per  acre  per  annum  for  and  during  the 
fiist  five  years  from  the  commencement 
of  such  damage,  and  so  in  proportion  for 
any  greater  or  less  quantify  than  an  acre. 
And  from  and  after  the  expiration  of  the 
said  term  of  five  years  ttdm  the  com- 
mencement of  such  damage  shall  and 
will  well  and  truly  pay  or  cause  to  be 
paid  to  the  lessors  such  a  price  or  vaiae 
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for  the  land  so  to  be  damaged,  as  aforesaid, 
as  shall  be  fixed  thereon  by  two  indifferent 
persons,  one  to  be  chosen  by  each  party, 
and  in  case  snoh  two  persons  shall  not 
agree,  then  snch  a  price  as  shall  be  fixed 
by  such  one  person  as  the  two  persons  so 
to  be  appointed  as  aforesaid  shall  name  as 
tiieir  nmpire,  whose  determination  shall 
be  final,  the  valae  of  each  acre  of  the  said 
land  prior  to  snch  damage  done  being 
reckoned  by  the  arbitrators  or  nmpire  at 
602.  per  acre ;  and  on  payment  of  such 
sam  as  snch  arbitrators  or  their  umpire 
shall  so  fix,  together  with  interest  thereon, 
after  the  rate  of  52.  per  cent,  per  annum, 
after  the  expiration  of  the  said  term  of 
five  years,  when  the  said  damage  rent  of 
ibrtv  shillings  per  acre  is  wholly  to  cease, 
to  the  time  of  the  actual  payment  of  the 
said  estimated  damage,  the  lessees  shall 
have  the  free  use,  possession  and  enjoy- 
ment of  the  land  which  shall  be  so 
damaged  for  the  then  residue  of  the  said 
term  of  thirty-eight  years  or  other  fur- 
ther term  to  be  granted  as  hereinafter 
mentioned  without  paying  any  further 
oonsideration  for  the  same  by  way  of  rent 
or  otherwise  howsoever. 
'  And  afterwards,  and  during  the  exis- 
tence of  the  term,  all  the  estate  and  in- 
terest of  the  lessees  became,  and  now  is, 
vested  in  the  defendants,  and  after  the 
granting  of  the  term  and  subject  thereto, 
the  plaintiff  became  possessed  of  the  land, 
mill,  cottage  and  other  buildings  in  the 
different  counts  mentioned,  and  the  de- 
fendants lawfully  and  properly  worked 
the  mines  under  and  according  to  the 
terms  of  the  indenture.  And  that  the 
damage  or  injury  to  the  land,  null,  cottage 
and  other  buildiJags  of  the  plaintiff  in  the 
different  counts  respectively  mentioned 
and  therein  respectively  complained  of, 
happened  and  accrued  by  reason  of  the 
defendants  so  working  the  mines.  And 
that  at  the  time  of  the  doing  of  the  acts 
by  the  defendants,  and  of  the  accruing  of 
the  damage,  they  always  were,  and  thence 
hitherto  have  been,  always  ready  and 
willing  to  perform  the  covenant  on  their 
part,  and  to  have  the  amount  of  com- 
penmtion  to  which  the  plaintiff  might  be 
entitled  settled  aS  by  the  indenture  pro- 
vided and  to  pay  the  same,  as  the  plaintiff 
well  knew. 


Eleventh  plea,  as  to  the  fourth  and  fifth 
counts  of  the  declaration,  that  a^ter  the 
granting  of  the  term,  and  subject  thereto, 
tiie  reversion  in  the  land,  mill,  cottage  and 
other  buildings  in  the  said  fourth  and 
fifth  counts  respectively  mentioned  became 
vested  in  the  plaintiff,  and  except  as  afore- 
said, repeating  the  tenth  plea. 

Second  replication  to  the  third,  tenth 
and  eleventh  pleas,  that  divers  of  the 
mill,  cottage  and  buOdings  in  each  count 
of  the  declaration  mentioned  are  build- 
ings erected  since  the  making  of  the 
lease  in  the  pleas  respectively  men- 
tioned and  referred  to,  and  were  not 
erected  in  lieu  or  instead  of  any  build- 
ings erected  on  the  land  at  the  time  of 
the  making  of  the  lease. 

Third  replication  to  the  third,  tenth 
and  eleventh  pleas,  that  the  damage  in 
the  different  counts  of  the  declaration 
mentioned,  to  which  the  same  pleas  are 
pleaded,  arose  and  accrued  in  consequence 
and  by  reason  of  the  defendants  after  the 
erection  of  the  mill,  machinery,  cottage 
and  buildings  in  those  counts  mentioned, 
having  excavated,  gotten  and  removed 
the  minerals  under  and  near  to  the  lands 
in  those  counts  mentioned,  while  the 
plaintiff  was  possessed  as  in  those  counts 
mentioned,  without  leaving  proper  and 
sufficient  support  in  that  behalf,  and  the 
damage  would  not  have  happened  or  ac- 
crued if  the  defendants  had  left  reason- 
able and  proper  support  for  the  land  in 
those  counts  mentioned. 

Demurrers  to  the  third,  tenth  and 
eleventh  pleas,  on  the  ground,  amonsst 
others,  that  the  alleged  lease  upon  which 
they  were  based  did  not  expressly  or 
impliedly  deprive  the  plaintiff  of  the 
right  to  have  his  land  supported,  and 
that  the  covenants  set  out  merely  gave  a 
cumulative  remedy. 

Demurrers  to  the  second  and  third  re- 
plications, on  the  ground,  amongst  others, 
that  the  defendants  were  authorised  by 
the  lease  to  work  the  minerals  without 
leaving  support  to  the  laud  and  baildinga 
mentioned. 

Dowdeswell  {Shaw  with  him),  for  the 
plaintiff,  cited  Harris  v.  Byding  (1),  Hum- 

(1)  6  Mee.  &  W.  60;  8.  c.  8  Law  J.  Rep.  (k.s.) 
Ezch.  181. 
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phries  V.  Brogdeii  (2),  Bowholham  v. 
Wilson  (3),  Smart  v.  Morton  (4),  lioberts 
Y.  Haines  (5),  Stroyan  v.  Knowles  (G), 
Berkley  v.  Shafto  (7),  Dugdale  v.  Eotej^- 
«o»»(8). 

Bosanquet  for  the  defendants,  relied 
upon  Boherts  v.  H'a(nes(5)  and  £<7tc&otAam 
T,  TTOjoti  (3). 

Dowdesioell  in  replj. 

Blackburn,  J. — I  think  onr  jadgmcnt 
oaght  to  be  for  the  defendants.  There 
can  be  no  doubt  the  right  of  a  grantee  of 
minerala  held  as  a  separate  tenement,  with 
regard  to  the  surface,  is  accurately  laid 
down  in  Bowhotltam  v.  Wilson  (3)  by  Lord 
Wensleydale — "There  is  no  doubt  that, 
prima  facte,  the  owner  of  the  surface  is 
entitled  to  the  sur&ce  itself  and  all  below 
it  ex  jure  naturae ;  and  those  who  claim  the 
property  in  the  minerals  below,  or  any 
interest  in  them,  must  do  so  by  some 
grant  from,  or  conveyance  by,  him,  or  it 
may  be  from  the  Crown,  as  suggested  by 
Lord  Campbell  in  the  case  of  Humphries 
V.  Brogden  (2).  The  rights  of  the  grantee 
to  the  minerals,  by  whomsoever  granted, 
must  depend  upon  the  terms  of  the  deed 
by  which  they  are  conveyed  or  reserved 
when  the  surface  is  conveyed.  Prima 
facie,  it  mast  be  presumed  that  the  mine- 
rals are  to  be  enjoyed,  and,  therefore, 
that  a  power  to  get  them  must  also  be 
granted  or  reserved  as  a  necessary  inci- 
dent. It  is  one  of  the  cases  put  by 
Shepherd  (Touclisionc,  chap.  5,  p.  89)  in 
illustration  of  the  maxim,  ^lando  aliquid 
concediiur,  eoHcedttur  etiam  d  id  sine  quo  res 
ipsa  Hon  esse  potuit,  that  by  the  grant  of 
mines  is  granted  the  power  to  dig  them.  A 
similar  presumption  ^n»ui/acie  arises  that 
the  owner  of  the  mines  is  not  to  injure  the 
owner  of  the  soil  above  by  getting  them, 
if  it  can  be  avoided.    But  it  rarely  hap- 

(2)  12  Q.B.  Bop.  789 ;  s.  e.  20  Lav  J.  Rep. 
(tr.8.)  Q.B.  10. 

(3)  8  H.L.  Cas.  348 ;  a.  c.  30  Law  3.  Bep.  (k.s.) 
Q.B.  49. 

(4)  5  £.  &  B.  30 ;  8.  c.  24  Law  J.  Bop.  (tr.s.) 
as.  260. 

(5)  6  £.  &  B.  64S ;  s.  c  25  Law  J.  Bcp.  (k.s.) 
Q.B.  863.  Id  error,  7  K  &  B.  625 ;  8.  c  27  Law 
J.  Bep.  (n.s.)  Excb.  49. 

(6)  6  Hurl.  &  N.  451;  8.  c.  30  Law  J.  Bep. 
(k.8.)  Exch.  102. 

(7)  15  Com.  B.  Bep.  N.S.  79. 

(8)  3  Kay  &  J.  695. 


pens  that  these  mutual  rights  are  not 
precisely  ascertained  and  settled  by  the 
deed  by  which  the  right  to  the  mines 
is  acquired;  and  then  the  only  ques- 
tion would  be  as  to  the  construction  of 
that  deed,  which  may  vary  in  each  case." 
In  that  case  there  had  been  separate  allot- 
ments under  an  Inclosnre  Act,  of  land  and 
the  mines  under  it,  and  Pears,  the  allottee 
of  the  surface,  had  executed  the  award, 
which  provided  that  the  mines  might  be 
worked,  and  Lord  Wensleydale  held  that 
this  execution  of  the  award  would  ope- 
rate OS  a  grant  of  the  right  to  work 
the  mines,  saying,  "  Pears  would  still  be 
bound  by  the  deed  which  he  ezeoated, 
which  would  operate  as  a  grant  of  the 
light  to  win  the  coals  in  such  a  manner  as 
might  injure  the  superjacent  land." 

I  take  it  that  this  case,  which  is  a  deci- 
sion of  the  highest  Court,  is  binding  upon 
us,  and  we  have  to  find  out,  from  the  con- 
struction of  the  deed  before  us,  whether 
the  parties  intended  that  the  mines  and 
right  to  work  them  should  be  granted  ab- 
solutely, or  only  subject  to  the  grantor's 
continued  right  of  support.  Prima  facie, 
it  must  be  assumed  that  the  grantee  of  the 
minerals  is  to  work  them  so  as  not  to  in- 
jure the  surface,  but  the  question  is  whe- 
ther such  a  presumption  is  excluded  by 
the  present  deed.  Now,  looking  at  this 
deed,  does  it  sufficiently  appear  what  the 
intention  of  the  parties  was  p  It  appears 
that  at  the  time  of  the  grant  there  were 
houses  on  part  of  the  surface,  and  the 
deed  gives  a  power  to  work  the  mines, 
"making  reasonable  satisfaction  to  the 
lessors,  their  heirs  and  assigns,  and  their 
tenant  or  tenants,  for  the  damage  done 
to  them  respectively  by  the  snrfiice  of 
their  land  being  covered  with  rubbish  or 
otherwise  injured,  or  as  he  or  they  should 
or  might  sustain,  as  well  by  the  injoiy 
done  to  the  lands  of  the  said  lessors  in 
sinking  and  getting  the  said  mines  and 
minerals,  and  converting  cool  into  char- 
coal, as  for  such  damage  or  injury  as 
might  be  done  or  caused  in  the  dwelling 
houses  or  other  buildings  of  the  said 
lessors,  by  getting  mines  of  coal,  ironstone, 
or  other  stone,  or  other  minerals  under  or 
near  to  any  of  the  dwelling  houses  or 
other  buildings  of  the  said  lessors,  accord- 
ing to  the   oorenant  thereinafter  con- 
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taineJ."  Does  this  mean  an  absolate 
grant  withoat  provision  as  to  snpport  ? 
Now,  where  there  is  a  gra.nt  of  minerals, 
whetiier  this^is  a  grant  of  the  right  to  in> 
terfere  with  the  snrface  is  a  question  of 
intention,  and  prima  facie,  yon  are  to  work 
(he  minerals  so  as  to  support  the  Burfi>ice. 
Here  houses  have  been  built  on  part  of 
the  sur&ce,  and  the  question  is,  does  the 
deed  say  jon  may  work  the  minerals  ab- 
solutely ?  I  think  that  nothing  turns  on 
the  use  of  affirmative  or  negative  words. 
If  the  owner  of  a  horse  say,  "  You  may 
take  the  horse  for  20^.,"  the  person  taking 
the  horse  and  paying  the  money  conid  not 
be  sued  for  frespass  in  taking  the  horse, 
because  it  sufficiently  appears  that  there 
was  an  intention  to  buy  and  sell  the 
horse.  So  here,  I  think,  it  does  sufficiently 
appear  that  the  lessee  of  the  minerals  was 
to  get  them,  though  at  the  risk  of  injuring 
the  surface.  Prima  facie,  the  words  of  the 
covenant  mean  that  the  lessor  is  to  be  com- 
pensated by  the  lessee  for  not  leaving  suffi- 
cient support  for  the  houses  on  the  surface. 
The  award  amounts  to  this — yon  have  pur- 
chased coals  on  these  terms,  tmit  if  yon  take 
away  coals  which  support  yon  must  pay 
compensation  to  the  tenants,  and  a  right  to 
take  away  minerals  damaging  the  surface 
is,  if  necessary,  sold  to  the  lessee,  upon  the 
terms  that  for  five  years  he  shall  pay  a 
fixed  compensation.  The  grant  is,  you 
shall  have  the  minerals,  not  on  the  usual 
terms,  but  with  a  right  to  take  them  abso- 
lutely, but  if  you  do  damage  in  taking 
them  away  you  must  pay  compensation. 
I  think,  therefore,  that  the  pleas  are  good 
and  the  rephcation  bad. 

Mellob,  J.,  concurred. 

Lush,  J.— I  am  of  the  same  opinion.  It 
is  well  established  by  the  cases  that  a 
grant  of  minerals  is  to  be  read  as  if  it  were 
a  grant  of  all  minerals  that  can  be  taken 
away  without  disturbing  the  surface.  K 
compensation  clauses  are  contained  in  the 
grant,  they  must  be  read  as  if  they  were 
confined  to  acts  on  the  surface,  the  pre- 
sumption being  that  the  grantor  did  not 
intend  to  be  deprived  of  the  support  for  the 
sar&ce  soil.  But  the  words  here  cannot 
be  read  so  as  to  be  limited  to  acts  done  on 
the  sur&ce.  The  grant  is  expressed  in 
general  terms,  and  the  compensation  clause 
is  as  follows — "  making  reasonable  satis- 

Sbw  Sbsibs^  42.— Q.B. 


faction  for  injury  to  the  lands  of  the 
lessors,"  &c.  Had  it  stopped  there  I 
should  have  agreed  with  Mr.  Dowdes- 
well  that  the  words  might  have  been  con- 
fined to  injury  done  on  the  surface ;  but 
the  words  which  follow  as  to  injury  to 
dwelling  houses  or  buildings  cannot  be  so 
limited.  The  parties  clearly  contemplated 
that  the  mining  operations  authorised  by 
the  lease  might  result  in  injury  to  the  sur- 
face and  the  houses  upon  it.  Taking  the 
whole  of  the  deed  together,  I  think  that 
it  is  clear  that  what  the  parties  meant 
was  that  the  lessee?  should  have  a  right  to 
remove  the  minerals,  even  to  the  extent 
of  injuring  the  sur&ce,  provided  they 
made  compensation  according  to  the 
grant. 

Judgment  for  tJte  defendanU. 


Attorneys— 0.  J.  Holmes,  tot  plaintiff;  W.  Potts, 
agent  for  Potts  &  Son,  Bioseley,  for  defend- 
ants. 


1873.   1 
Jan.  22.  J 


BAILET,  appellcmt  v. 
WILLIAMSON,  respondent. 


Parks  Regulation  Act,  1872  (35  ^  36 
Yict.  c.  15),  ss.  4,  9,  Bell.  1,  Begulations  8 
^  19 — Bules  Ti-ot  laid  before  Parliament — 
Bight  of  Meeting  in  Boyal  Parks. 

By  the  Parks  Eegulation  Act,  1872,  35 
^  36  Vict.  c.  16  (passed  June  27,  1872), 
«.  4:,  "  If  any  person  does  any  act  in  con- 
travention of  any  regulation  contained  in 
the  first  schedule  annexed  hereto,  he  shall, 
on  conviction  by  a  Court  of  summary  juris- 
diction, be  liable  to  a  penalty  not  exceeding 
five  pounds ;  hut  the  regulations  contained 
in  the  said  sched/ule  shall  not  take  effect 
until  the  expiration  of  one  calendar  month 
after  the  passing  of  this  Act."  By  see.  9, 
"  Any  rule  made  in  pursuance  of  the  first 
schedule  to  this  Act  shall  he  forthwith  laid  he- 
fore  both  Houses  of  Parliament,  if  Parliament 
be  sitting,  err  if  not,  then  within  three  weeks 
after  the  beginning  of  the  then  next  ensuing 
session  of  Parliament ;  and  if  any  such  rules 
thaU  he  disapproved  of  by  either  House  of 
Parliament  unfltin  one  month  after  the  same 
shall  have  been  so  laid  before  Parliament, 
such  rules,  or  such  parts  thereof  as  shall  he 
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duapproved  of,  shall  not  be  etrforeed."  By 
Begidaium  8  m  tehedide  1,  "No  penon 
$haU  deliver,  or  invite  any  person  to  delicer, 
any  public  address  in  a  park,  except  in  ae- 
eordanee  wUh  the  rules  of  the  park ;  "  and 
by  Begulation  19,  "Bnles  of  the  Park" 
mean  rulet  made  by  the  Banger  as  to 
matters  within  his  jurisdiction,  and  as  to 
other  matters,  rules  made  by  the  Commis- 
sioners of  Works  and  Public  BuUdings. 

Rules  for  Hyde  Park  tcere  made  and 
published  on  the  1st  of  October,  1872, 
signed  by  the  Banger  and  under  Vit  seal  of 
the  Commissioners  of  W<rrks.  By  rule  11, 
"  No  public  address  may  be  delivered,  ex- 
cept fcithin  forty  yards  of  the  notice-board 
on  which  this  ride  is  inscribed."  By  rule 
13,  "  No  public  address  may  be  delivered 
unless  a  vrritten  notice  of  the  intention  to 
deliver  the  same,  signed  with  the  names 
and  addresses  cf  two  householders  residing 
in  the  metropolis,  be  left  at  the  cmce  of  the 
Commissioners  of  Her  Majesty's  Works  and 
Public  Buildings,  at  least  t\ro  clear  days 
before :  such  notice  must  state  the  day  and 
hour  of  intended  delirery.  After  such  a 
notice  has  been  received,  no  other  notice  for 
the  delivery  q^  any  other  address  on  the 
same  day  will  be  valid." 

The  appellant,  in  the  November  following. 


and  before  the  meeting  of  Parliament,  deli- 
vered a  public  address  in  Hyde  Park,  more 
than  forty  yards  from  a  notice-board  on 
which  the  rule  above  mentioned  was  in- 
scribed, and  having  been  summoned  before 
a  police  magistrate  was  convicted  and 
fined: — 

Held,  that  the  conviction  was  right,  as  U 
was  the  intention  of  the  legislature  that 
the  rules  should  come  into  operation  in  the 
recess,  and  before  the  approval  of  Parlia- 
ment had  been  obtained,  and  that  in  ease 
Parliament  should  disapprove  of  them,  they 
should  cease  to  be  further  enforced;  that 
the  rules  were  sufficiently  authenticated  by 
having  the  signature  of  the  Banger  and 
the  sad  of  the  Commissioner  attached  to 
the  same  copy ;  thai  they  were  wiiJiin  the 
jurisdiction  of  either  the  Banger  or  the 
Commissioner ;  and  that  there  was  nothing 
in  section  11  whidi  prevented  the  appellant 
from  being  convicted,  as  ai  the  date  of  the 
act  there  was  no  right  of  way  or  of  holding 
public  meetings  tu  Hyde  Park. 

[For  the  report  of  the  above  case  see 
42  Uw  J.  Bep.  (H.B.)  M.G.  p.  49.] 


END  OF  HILASY  TERM,  1873. 


Digitized  by 


Google 


Sufu^L^^-  /2.  S.^dnau^C^i^Si^J-^i^/^^. 


CASES  ARGUED  AND  DETERMINED 


VR  IHB 


Court  of  £lueen'fi(  Jdene!) 


A2fl>  IK  TBDB 


Cjccljequer  Cljamber  and  i^ouge  of  CorD0 

ON  ERROB  AND  APPEAL  IN  OASES  IN  THE  COURT  OF  QUEEN'S  BENCH. 


EASTEE  TEEM,  86  VICTOELE. 


-</**y^  ^  f>-lt/tu~  ^S^iiS^iJ/^f 


873.   I 
1.17.  \ 
il22.J 


LAWBXNCE  V.  JENKINS. 


1873. 
Jan 
April 

Negligence — Obligation  to  repair  Fence — 
Escape  of  Cattle — Bight  to  Notice  of  Fence 
being  out  of  Repair. 

The  plaintiff  and  the  defendant  were  the 
oeeupiere  of  adjoining  closes  of  land  sepa^ 
rated  by  a  fence,  which  was  eiiwated  on  the 
defendant's  close,  and  toas  the  property  of 
the  defendant.     There   was  evidence  that 
for  more  than  forty  years  the  fence  had  been 
repaired  wheneoer  repairs  were  necessary  by 
the  owner  and  occupiers  of  the  defendant's 
land,  and  that  on  several  occasions  the  fence 
had   been  repaired  by  the  defendatU  and 
his  predecessors  in  title  upon  notice  from 
the    occupier  for  the    time  being  of  the 
plaintiff's  close.     Hie  defendant  sold   the 
faMage  of  the  wood  on  his  dose  to  one  H., 
who  proceeded  to  fell  the  trees,  and  some  of 
his  servants  felled  a  tree  in  so  negligent  a 
manner  that  it  caused  a  gap  in  the  fence, 
through  which  the  plaintiff's  cattle  entered 
the  defendant's  dose,   and  having    eaten 
some  of  the  foUage  of  a  yew  tree  there,  died 
in  consequence.  In  an  action  in  the  Oounty 


Court  the  Judge  fotmd  as  a  fact  that  there 
was  an  obligation  on  the  part  of  the 
defendant  to  keep  the  fence  in  repair  for 
the  purpose  of  preventing  cattle  lawfully  m 
the  plaintiffs  close  from  escaping  into  the 
defendant's  close,  and  that  the  escape  of  the 
cattle  was  caused  by  the  negligence  of  the 
servants  of  H.,  but  {hat  the  defendant  had 
not  received  notice  that  the  fence  was  broken 
down.  Upon  these  facts  the  Judge  held 
that  the  defendant  was  not  responsible  for 
the  injury  to  the  plaintiff : — Held,  that  the 
decision  was  Vfrong,  as  it  appeared  from  the 
evidence  that  the  defendant  was  bound  at 
his  peril  at  all  times  to  maintain  the  fence 
and  unthout  notice  to  repair  it,  and  the 
damage  done  to  the  cattle  was 'proximately 
due  to  the  defective  state  of  the  fence. 

This  was  an  appeal  from  the  jadgment 
of  tie  County  Court  Judge  of  Monmouth, 
shire,  holden  at  Newport. 

The  action  waa  to  recover  40J.  damages 
against  the  defendant  for  the  loss  of  two 
cows  of  the  plaintiff  under  the  circum- 
stances hereinafter  mentioned. 

The  plaint  stated  that  the  pluntiff 
claimed  401.,  the  damages  Bnstained  by 
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reason  of  two  of  his  cowa  being  killed 
from  eating  the  foliage  of  a  yew  tree  which 
had  been  then  recently  felled  in  a  wood 
of  the  defendant  whioh  adjoined  the 
plaintiff's  land,  and  into  which  wood  the 
cows  escaped  from  the  plaintifTs  land  in 
conseqnence  of  the  neglect  of  the  de- 
fendant to  repair  a  fence  belong^g  to  him 
dividing  the  wood  and  land,  and  which 
fence  the  defendant  of  right  onght  to 
maintain  in  repair. 

Daring  all  the  time  hereinafter  men- 
tioned, tiie  plaintiff  was  possessed  of  and 
occapied  a  close  of  land,  part  of  a  farm, 
and  the  defendant  was  possessed  of  and 
occapied  another  close  of  land  (being 
woodland)  adjoining  the  close  of  the 
plaintiff  and  separated  therefrom  by  a 
fence  which  was  sitnate  on  the  defend- 
ant's close,  and  was  the  property  of  the 
defendant. 

In  October,  1871,  the  defendant  sold 
the  fallage  of  the  wood  on  his  close  to 
one  Higgins,  who,  accordingly,  by  his 
servtHits,  felled  the  trees  and  underwood 
grpwing  thereon ;  but  the  defendant  did 
not  part  with  any  portion  of  the  soil  of 
his  close,  which  ne  continued  to  occupy 
as  aforesaid. 

A  short  time  before  the  27th  of  De- 
cember, 1871,  some  servants  of  Higgins 
felled  a  beech  tree  standing  near  the 
fence  in  saoh  a  manner  that  it  fell  over 
the  fence  and  broke  down  a  large  part 
thereof.  The  beech  tree  was  felled  in  a 
n^igent  manner. 

Whilst  the  beech  tree  lay  on  the  fence, 
the  branches  of  the  tree  filled  up  the  gap 
made  by'lts  fall ;  bat  a  few  days  after- 
wards those  branches  were  removed  by 
some  servants  of  Higgins,  and  after  they 
were  so  removed,  until  the  27th  of  De- 
cember, there  was  a  considerable  gap  or 
opening  in  the  fence  sufficiently  large  for 
cattle  to  pass  from  one  close  to  the-other 
through  the  same;  daring  all  which 
time  the  fence  was  out  of  repair,  but  it 
was  not  Brought  to  the  knowledge  of  the 
defendant  or  his  bailiff  that  the  fence  hod 
been  so  broken. 

On  the  26th  of  December  some  ser- 
vants of  Higgins  felled  a  certain  yew 
tree,  being  a  few  yards  from  the 
fence,  and  near  the  spot  where  the  beech 
tree  had  been  felled.    The  yew  tree  was 


allowed  to  remain  daring  the  night  of 
the  26th  in  the  place  where  it  had  been 
felled. 

Daring  the  night  of  the  26th,  the  plain- 
tiff's cows  then  being  lawfully  upon  the 
plaintiff's  close,  escaped  through  the  gap 
or  opening  in  the  fence  out  of  the  close 
of  the  plaintiff  into  th^t  of  the  defendant, 
and  in  the  morning  of  the  27  th  they 
were  foand  on  the  close  of  the  defendant 
near  the  yew  tree. 

About  mid-day  on  the  27th  the  cows 
died,  and  the  County  Court  Judge  found 
that  they  died  from  eating  some  of  the 
foliage  of  the  yew  tree,  which,  when  eaten 
to  excess,  is  destructive  to  cattle.  At  that 
time  of  the  year  there  was  very  little  ver- 
dure or  green  food  in  the  fields,  and  the 
cows,  from  being  foddered-  on  dry  food, 
were  the  more  inclined  to  browze  the 
green  foliage. 

Evidence  was  given  that  for  more  thau 
forty  years  the  fence  had  been  repaired 
whenever  repairs  were  necessary  by  the 
owner  and  occupiers  of  the  defendant's 
wood,  and  also  mat  on  several  occasions 
daring  the  last  nineteen  years  the  fence 
had  been  repaired  by  the  defendant  and 
his  predecessors  in  estate,  upon  notice 
being  given  to  him  or  his  bailiff  by  the 
occupier  for  the  time  being  of  the  plain- 
tiff's dose;  whenever  the  fence  was  so 
repaired  it  was  for  the  purpose  of  pre- 
venting cattle,  lawfully  being  in  the  plain- 
tiff's close,  from  escaping  out  of  the  same 
into  the  close  of  the  defendant. 

It  was  contonded  for  the  plaintiff,  firsts 
that  the  facts  established  an  obligation  on 
the  part  of  the  defendant  to  repair  and  keep 
in  repair  the  fence  for  the  purposes  afore- 
said ;  secondly,  that  the  damage  was  not 
too  remote  to  enable  the  plaint^  to  main- 
tain this  action ;  thirdly,  that  the  defen- 
dant was  liable  in  this  action.  Each  of 
these  points  was  contested  by  or  on  be- 
half of  the  defendant,  who  also  contonded 
that  the  damage  was  attributable  to  the 
felling  of  the  yew  tree,  relying  on  Butler 
V.  Hunter  (1). 

The  Judge  found  as  a  fact  that  there 
was  an  obligation  on  the  part  of  the  de- 
fendant to  repair  and  keep  in  repair  the 

(1)  7  HnrL  &  K.  836;  s.  c.  31  Lav  J.  lUp. 
(ir.s.)  Exch.  214. 
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fence,  for  the  purpose  of  preventing  cattle, 
lawfally  being  in  the  plaintiff's  'close, 
firam  escaping  ont  of  the  same  into  the 
close  of  the  defendant. 

He  also  considered  that  the  damage 
was  not  too  remote  to  enable  the  plain- 
tiff to  maintain  this  action. 

And  he  found  as  a  fact  that  the  escape 
of  the  cows  firom  their  own  pasture  was 
caused  by  the  negligence  of  the  servants 
of  Higgins,  either  in  not  so  felling  the 
beech  as  to  prevent  its  falling  on  the 
hedge,  or,  if  that  was  not  preventible,  in 
not  temporarily  fencing  round  the  gap 
until  the  tree  could  be  moved,  and  the 
gap  be  properly  stopped ;  and  he  was 
of  opinion  that  it  was  the  duty  of  Higgins 
to  so  cut  and  remove  the  wood  as  not  to 
injure  the  rights  of  the  plaintiff.  He  also 
found  that  neither  defendant  nor  his  bailiff, 
to  whom  the  management  of  this  wood- 
land was  entrusted,  received  notice  of  the 
fence  having  been  broken  down,  and  he 
held,  on  the  authority  otLongmeid  v.  Hol- 
liday  (2),  and  Butler  v.  Hunter  (1)  that 
Mr.  Higgins,  and  not  the  defendant,  was 
responsible  for  the  loss  of  the  cows,  as 
the  result  of  his  servants'  negligence,  and 
directed  a  nonsuit  to  be  entered. 

In  case  of  this  decision  being  reversed 
on  appeal,  he'  assessed  the  plaintiff's  da- 
mages at  402. 

The  question  for  tlie  opinion  of  the 
Court  of  Queen's  Bench  was,  whether 
the  defendant  was  liable  in  this  action. 

HerBchell  (Petkeram  with  him),  for 
the  appellant. — The  nature  of  the  de- 
fendant's obligation  to  repair  the  fence, 
as  found  by  the  County  Court  Judge,  is 
described  in  Qale  on  Easements,  4th  edit, 
p.  460,  as  "  a  spurious  kind  of  easement, 
obliging  an  owner  of  land  to  keep  his 
fences  in  a  state  of  repair,  not  only  suffi- 
ciently to  restrain  his  own  cattle  within 
bounds,  but  also  those  of  his  neighbours, 
and  rendering  him  liable  for  any  injury 
which  his  neighbours'  cattle  may  sustain 
in  consequence  of  the  non-repair  of  tho 
fences,  which,  unless  an  easement  had 

(2)  6  Ezch.  Bep.  761 ;  8.  c.  20  Law  J.  Rep. 
(x.8.)  Ezfih.  430. 

(3)  4  HqtL  &  C.  263 ;  8.  c  35  Law  J.  Bep. 
(XJB.)  Exch.  154. 


been  acquired,  he  clearly  would  not  be." 
It  is  no  excuse  for  the  defendant  that 
some  person  to  whom  he  has  conceded 
certain  rights  has  allowed  the  fence  to 
get  out  of  repair.  The  defendant  has  hia 
remedy  over  against  Higgins,  but  the 
plaintiff  had  no  control  over  any  one  in 
the  defendant's  close,  and  was  unable  to 
prevent  the  mischief.  The  case  of  Flet- 
cher V.  Bylands  (3)  is  an  authority  to 
shew  that  if  the  defendant  is  bound  to 
keep  his  close  in  such  a  condition  as  not  to 
injure  that  of  his  neighbours,  it  is  no 
defence  that  he  has  employed  a  compe- 
tent contractor.  It  is  unnecessary  to 
raise  any  question  as  to  whether  Higgins 
and  those  whom  he  employed  were  the 
defendant's  servants.  He  cited  BvMen 
and  Leake's  Freeedetds  of  Pleadings, 
p.  329. 

Michael,  for  the  defendant. — It  is  true 
that  the  case  finds  that  there  was  an 
obligation  to  repair  the  fence  on  the  part 
of  the  defendant ;  but  a  defect  in  the  fence 
caused  by  the  mere  collateral  act  of  a 
stranger  is  no  breach  of  this  obligation. 
It  is  not  found  in  the  case  that  any 
reasonable  time  had  elapsed  between  the 
injury  to  the  fence  and  the  accident  to  the 
plaintiff's  cows.  In  Hole  v.  The  SiUing- 
bourne  and  Sheemesa  Bailway  Company 
(5)  Pollock,  C.B.,  says,  where  the  act 
complained  of  is  purely  collateral,  and 
arises  inci^ntally  in  the  course  of  the 
performance  of  the  work,  the  employer  is 
not  liable,  because  he  never  authorised 
that  act,  the  remedy  is  against  the  person 
who  did  it. 

[CocKBURN,  O.J. — In  what  sense  do 
you  use  the  word  "  collateral  ?  "] 

The  defendant  merely  sold  the  trees, 
which  he  had  a  perfect  right  to  do.  The 
breaking  of  the  fence  was  collateral  in 
this  sense,  that  it  was  not  incident  to  the 
engagement  with  Higgins.  There  is  no 
proof  that  there  was  any  reasonable 
opportunity  of  repairing  the  fence  in  the 
time  between  the  removal  of  the  branches 
and  the  entry  of  the  cattle.  He  cited 
Boyle  Y^  Tandyn  (6). 

Hersehell  in  reply. 

Our.  adv.. wit. 

(6)  6  Hurl.  &  N.  497;  s.  o.  30  Law  J.  Bep. 
(n.s.)  Exch.  81. 
(6}  6  B.  &  C.  329. 
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Thejndgment  of  the  Court  (7)  •waa,  on 
April  22ncl,  read  by— 

Mbllob,   J. — The  only  point  in    this 
case  as  to  which  we  felt  any  degree  of 
hesitation  at  the  time  of  the  argument 
was   the   qnestion   whether  or  not  the 
defendant  was  entitled  to  a  reasonable 
time  to  repair  the  fence  after  he  might 
or   ought  to  have  had   notice   that    it 
had  been  broken  down.      For,  assum- 
ing that  the    obligation  to    which    he 
was    subject    was    to    maintain    at    all 
times,  and  without  notice  to  repair  it,  a 
snfiSdent  fence  for   the   benefit   of  the 
plaintiff's  close,  we  had  no  doubt  that  the 
learned  Judge  of  the  County  Court  was 
wrong  iu  holding  that  the  defendant  was 
not  legally  responsible  for  the  loss  of  the 
plaintiff's  cows.     We  concur  in  opinion 
with  the  learned  Judge  that  the  damage 
was  not  too  remote,  but  we  think  that 
the    cases    cited    by    him — Longmeid  v. 
Holliday  (2)    and  Butler   v.    Sunter  (1) 
-^are  inapplicable  ;  and  without  express- 
ing   any    opinion    as     to    the    UabUity 
of  Eiggins,   we   are  of  opinion  that  if 
the  obligation  to  maintain  the  fence  be 
such  as  we  have  assumed,  the  defendant 
would  be  liable  in  this  action.     On  further 
consideration  we  have  come  to  the  con- 
clusion, upon  the  evidence  set  forth  in 
the  case,  that  the  defendant  was  bound, 
at  his  peril,  to  maintain  at  aU  times,  and 
without  notice  to  repair  it,  a  sufficient 
fence;  and  that,  except  in  the  case  of 
damage  by  the  act  of  God  or  vis  major, 
he    would   be   answerable    for    damage 
sustained  by  cattle    escaping  from  t£e 
plaintiff's  close  by  reason  of  the  defective 
state  of  the  fence,  and  proximately  due  to 
that  cause.    At  common  law  the  owners 
of  adjoining  closes  are  not  bound  to  fence 
either  against  or  for  the  benefit  of  each 
other ;  but  in  the  absence  of  fences,  each 
owner  is  bound  to  prevent  his  cattle  or 
other  animals  from  trespassing  on    his 
neighbour's  premises.      By  prescription, 
however,  a  landowner  may  be  bound  to 
maintainafenceupon  his  land  for  the  bene- 
fit of  the  occupier  of  the  adjoining  close. 
This  obligation  is  described  ^yGale,  in  his 
work  on  Easements  (4th  edit.  p.  460), 

(7)  Cockbum,  C.J.;  Mellor,  J.;  and    Aichi- 
bald,  J. 


citing  Star  v.  Eoolcesby  (8)  and  Boyle  v. 
Tamlyn  (6),  as  in  the  nature  of  a  spun- 
ous  easement  affecting^  the  land  of  the 
party  who  is    bound  to   maintain   the 
fence.     A  party  entitled  by  prescription 
to  the  benefit  of  the  fence  might  for- 
merly have  compelled  the  adjoining  owner 
to  repair  it  by  means  of  a  writ  of  de 
curia  clavdenda  (Fitzherbert,  Nai.  Brev. 
127),  and  have   recovered  damages  as 
well  for  the  non-repair ;   and  a  plea  in 
an  action  of  trespass  for  injury  done  by 
cattle  that  the  plaintiff  is  bound  by  pre- 
scription to  fence  against  the  defendant's 
cattie,  is  a  good  plea — Nowel  t.  Smith 
(9) ;  the  pariy  bound  by  prescription  to 
maintain  the  fence  being  answerable  to 
the  owner  for  whose  benefit  it  is  main- 
tained for  all  damage  reasonably  attribut- 
able to  its  defective  condition,     It  was 
held,  therefore,  in  an  Anonymous  Gage  (10) 
that  where  a  horse  of  the  plaintiff  escaped 
into  the  defendant's  field  through  defect 
of  a  fence  which  the  defendant  was  bound 
to  maintain,  and   was  killed  by  &lling 
into  a  ditch  in  the  field,  that  the  de- 
fendant was  liable ;  and  in  a  later  case. 
Booth  V.   Wilso7i  (11),  that  it  made  no 
difference  that  the  plaintiff  was  only  a 
gratuitous  bailee    of  the    horse  which 
escaped  and  was  killed.     The  same  view 
of  the  law  was  acted  upon  in  the  case  of 
PoweU  v.  Salisbury  (12),  where  the  de- 
fendant was  held  liable  for  the  loss  of 
cattle  which  escaped  from  an  adjoining 
field  through  a  defective  fence  which  he 
was  bound  to  repair,  and  were  killed  on 
his  premises  by  the  falling  of  a  hay-stack. 
In  all  these  cases,  however,  the  prescrip- 
tion to  maintain  and  repair    obviously 
implies  the  pre-existence  of  the  fence,  and 
the  right  consequently  to  have  it  always 
existing  as  a  fence ;  in  other  words,  in  a 
condition  suf&cient  both  to  prevent  the 
cattle  of  the  owner  entitled  to  it  from 
escaping  out  of  his  close  and  also  to  pro- 
tect him  from  trespasses  by  his  neigh- 
bour's cattle,  and  renders  it,  we  think, 
incumbent  on  the   party   on   whom  the 
prescriptive  obligation  is  imposed  to  re- 

(8)  1  Salk.  335. 

(9)  Cro.  Eliz.  709. 

(10)  1  Vent.  284. 

(11)  1  B.  &  Aid.  59. 

(12)  2  Yon.  &  J.  391. 
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pair  it  in  time  to  prevent  its  becom- 
ing defective,  and  sabjectB  him  to  all 
rides  of  injary  that  may  be  done  to 
it  hj  strangers  and  trespassers.  We 
think,  therefore,  that  as  the  true  nature 
of  the  prescription  is  that  the  defendant 
was  boand  at  his  own  risk  to  have  a 
Bn£Bcient  fence  always  existing,  he  was 
liable  to  the  plaintiff  notwithstanding  he 
had  no  knowledge  of  the  injury  done  to 
the  fence,  and  consequently  that  the  de> 
cision  of  the  Goanty  Court  should  be 
reversed,  and  judgment  given  for  the 
plaintiff. 

Judgment  for  the  plaintiff. 


Attomeya — Jones  &  Starling,  agents  for  Cathcart 
&  Yaughan,  Newport,  Monmouthshire,  for  plain- 
tiff; White  &  Sons,  for  defendant. 


f    DIE   ELBTNOEB  ACTIGN   QESGLL' 

1873.   J       scHipr     FUR     fabrication 

April  18.  I  VON  GISBNBAHN-UATEBIEL  V. 

[_        CLAYE. 

Frvnoipal  and  Agent — Foreign  Corre- 
spondent—Gommission  Merchant  —  Right 
of  Principal  against  Third  Person. 

Where  a  foreign  correspondent  instructs 
his  English  agents  to  order  goods  for  him 
in  this  country,  the  person  eontractvng  toith 
the  agent  to  supply  such  goods  is  not,  in 
the  absence  of  express  agreement,  although 
he  knew  for  whom  the  goods  were  intended, 
liable  to  an  action  for  breach  of  his  con- 
tract at  the  stiit  of  the  -principal. . 

Declaration  by  the  plainti£&,  a  G«rman 
corporation,  for  breach  of  an  agreement 
on  the  part  of  the  defendant  to  deliver  a 
number  of  Russian  wheels  and  axles. 
Special  damage  that  the  plaintiffs  were 
thereby  prevented  £rom  fulfilling  a  con- 
tract with  a  Russian  railway  company, 
and  incurred  penalties,  &c. 

Second  plea — denial  of  the  agreement. 

Joinder  of  issue. 

At  the  trial  before  Mellor,  J.,  at  the 
London    Sittings    after    Hilaiy    Term, 


1872,  it  appeared  that  tfie  plaintiffs  were 
a  Gbrman  company,  formed  for  the  manu- 
&ctaring  of  railway  carriages  and  rolling 
stock,  and  in  December,  1872,  entered 
into  a  contract  with  a  Russian  railway 
company  for  the  supply  to  them  of 
1,000  covered  railway  waggons.  Kve 
hundred  of  the  wagons  were  to  be 
delivered  before  the  1st  of  May  (old 
style),  and  the  plaintiffs  agreed  to  pay 
two  roubles  per  day  for  each  waggon  not 
delivered  by  the  stipulated  time.  In  order 
to"  fulfil  their  contract  they  instructed 
Messrs.  Seebeck,  Wolff  &  Co.,  their  Lon- 
don agents,  to  procure  the  wheels  and 
axles  from  ironfonnders  in  England.  In 
January,  1872,  Mr.  Hambruck,  one  of 
the  directors  of  the  plaintiffs'  company, 
came  to  England,  and  was  present  at  an 
interview  between  Mr.  Seebeck  and  the 
defendant,  which  ended  in  the  defendant 
writing  different  memoranda,  one  of 
which  was  as  follows : 

"  Mr.  Claye  also  offers  to  supply  150  sets 
of  feet  Russian  wheels  and  axles,  five  feet 
gauge,  with  iron  tyres  and  axles,  but  cast- 
iron  bosses,  to  be  delivered  during 
February  and  March  this  year,  at  the  price 
of  31 L  per  set  of  four  wheels  and  two 
axles,  delivered  f.  o.  b.  in  Hull,  less  2^ 
per  cent,  commission,  payment  in  three 
months,  banker's  bill  (at  par),  or  1^  per 
cent,  discount  for  cash  payment  fourteen 
days  after  shipment  from  Hull. 

"  Three  years'  guarantee. 

"S.J.  Claye. 

"  This  offer  to  remain  open  until  Satur- 
day, the  3rd  of  February." 

The  defendant  was  informed  at  this 
interview  of  the  Russian  contract  and  of 
the  penalties  to  which  the  plaintiffs  wonld 
be  liable  if  it  were  not  fulfilled. 

On  the  3rd  of  February  Seebeck  &  Co. 
telegraphed  to  defendant— 

"We  confirm  order  for  150  sets  of  wheels 
and  axles  (Russian  pattern),  with  cast- 
iron  bosses,  at  your  price  of  312.,  less  2^ 
and  1^,  delivered  f.  o.  b.  in  Hull  during 
February  and  March  this  year,  with  your 
guarantee,  for  the  wheels  and  axles  of 
three  years. 

"  Seebeck,  Wolff  &  Co." 

And  on  the  same  day  they  wrote  a  letter 
to  the  defendant  confirming  the  telegram. 
The  defendant  did  not  deliver  the  wheels 
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and  aziea  at  t£e  time  appointed,  and 
owing  to  the  delay,  the  plaintifia  were 
compelled  to  pay  a  large  sum  in  respect 
of  the  penalties  under  the  Bussian  con- 
tract. At  the  close  of  the  plaintiSs'  case 
it  was  objected  that  there  was  no  proof 
of  a  contract  between  them  and  the 
defendant. 

The  learned  Jndge  left  to  the  jary  the 
qnestion  whether  the  defendant's  contract 
was  made  with  Seebeck  &  Co.  or  the 
plaintifis. 

The  jury  found  a  verdict  for  the  de- 
fendant. 

Butt  (Gohen  with  him),  now  moved  for 
a  new  tnal  on  the  ground  of  misdirection, 
and  that  the  verdict  was  against  the 
weight  of  evidence.  It  is  not  disputed 
that  Seebeck  &  Co.  might  have  sued  the 
defendant,  but  the  plaintiffs  as  principals 
were  also  at  liberty  to  sue  him,  and  the 
learned  Judge  ought  to  have  directed  the 
jurv  that  either  the  plaintiffs  or  Seebeck 
&  Co.  might  have  maintained  this  action. 
In  Bailton  v.  Hodgson  in  a  note  to  Addison 
V.  Qandasequi  (1),  Mansfield,  C.J.,  is  re- 
ported to  have  said — "  Suppose  a  prin- 
cipal  authorises  a  factor  to  sell  goods,  and 
he  sells  in  his  own  name,  the  principal 
may  call  upon  the  vendee  for  payment." 

[BiiAOKBURN,  J. — This  was  a  contract 
between  the  defendant  and  Seebeck  &,  Co. 
who  were  commission  agents  acting  for  a 
foreign  correspondent.  Seebeck  &  Co. 
had  no  authority  to  pledge  the  credit  of 
the  plainti&,  and  there  was  no  actual 
privity  between  the  plaintiffs  and  the 
defendant.] 

InArmstroiigY.  Siokea  (2)^  Blackburn,  J., 
thus  states  the  law — "  It  is  we  think  too 
firmly  established  to  be  now  questioned, 
that  where  a  person  employs  another  to 
make  a  contract  of  purchase  for  him,  he 
as  principal  is  liable  to  the  seller,  though 
the  seller  never  heard  of  his  existence, 
and  entered  into  the  contract  solely  on 
the  credit  of  the  person  whom  he  believed 
to  be  the  principal  though  in  fact  he  was 
not."  It  follows  that  the  plaintiffs,  if  they 
had  failed  to  pay  the  defendant  for  his 
goods  might  have  been  sued  directly  by 


him  and  by  a  parity  of  reasoning  they  are 
entitled  to  sue  him  fbr  the  non-delivery  of 
these  goods. 

Blackbubn,  J. — I  think  that  no  suffi- 
cient  case  has  been  made  out  for  granting 
this  rule.  The  facts  of  the  case  are  that 
Seebeck  &  Co.  received  instructions  from 
the  plaintiffs,  their  foreign  correspondents, 
to  order  a  quantity  of  wheels  and  axles  in 
England.  The  defendant  offered  to  exe- 
cute this  order,  and  Seebeck  &,  Co.  them- 
selves accept  iiiis  offer.  Mr.  Butt  has 
contended  that  an  agent  may  enter  into  a 
contract  binding  boUi  him  and  his  prin- 
cipal, and  there  can  be  no  doubt  that  this 
is  so,  but  it  has  been  long  settled  that 
where  a  foreign  principal  instructs  a  com- 
mission merchant  to  execute  an  order  for 
him  in  this  country,  that  there  is  a  usage 
so  prevalent  as  to  amount  to  law,  by  which 
no  privity  of  contract  is  established  be- 
tween the  foreign  correspondent  and  the 
persons  contracting  with  his  agent.  This 
is  distinctly  pointed  out  in  Armstrong  v. 
Stokes  (2).  So  far,  therefore,  from  think- 
ing that  my  brother  MeUor  was  wrong  in 
leaving  the  question  of  contract  or  no 
contract  to  the  jury,  my  only  doubt  is 
whether  he  ought  not  to  have  directed 
them  that  there  was  no  evidence  of  any 
such  contract.  It  is  therefore  impossible 
to  say  that  the  verdict  was  wrong. 

Mellob,  J.,  and  Lush,  J.,  concurred. 

UmIb  refused. 

Upon  a  subsequent  day  application  was 
made  for  leave  to  appeal,  but  this  was  re- 
vised, Blackburn,  J.,  saying  that  the  law 
was  now  well  settled. 


Attorneys— Thomns  &  Hollama,  fo;  pliuntiffx; 
F.  T.  Dubois,  for  defendant. 


(1)  4  Taunt.  676, 
(2)41 


Law  3.  Bep.  (n.s.)  Q.B.  263,  266. 
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[IN  THE  HOUSE  OF  LORDS.] 
1873.     1  THB  TAFT  TALB  SAILWAT  COMPANY 
llaj  12.  J      "  V.  MACNABB. 

CovenoMt — Construction — Limiiaiion  of 
Covenant  tn  its  Terms  Oeneral — Wh<tt  is  a 
Branch  of  a  BaUway — Leased  Line. 

The  Taff  Yale  Railway  obtained  a  lease 
from  the  trustees  of  the  Bute  Docks  at  Car- 
diff of  land  which  they  required  for  tlie 
purposes  of  their  railway.  The  lease  was 
for  250  years.  With  a  vieui  to  securing 
that  the  proposed  railway  should  not  be 
used  so  as  to  take  custom  from  the  docks  in 
which  they  were  interested,  the  trustees  in- 
serted a  oovenoMl  in  the  lease,  on  the  part 
of  the  railuiay,  that  the  eompam/,  so  far  as  ■ 
they  were  able,  shotdd  cause  ail  minerals 
lohich  should  be  conveyed  upon  their  line, 
or  any  part  or  branch  of  it,  for  shipment, 
to  be  shipped  into  vessels  in  the  Bute  ship 
canal  (West  Bute  Dock),  or  in  some  basin 
or  cut  thereto  belonging.  Also,  that  when  any 
minerals,  ^c,  wMch  should  have  been  con- 
veyed along  the  Taff  Vale  Railway,  or  any 
part  or  bnmch  thereof,  should  be  shipped  into 
amy  vessel  in  any  dock  or  basin  whatsoever 
other  than  the  said  Bute  ship  canal  (  West 
Bute  Dock),  or  in  some  dock,  ba^n,  or  cut 
belonging  thereto,  the  Taff  Vale  Railway 
Company  should  pay  to  the  owners  of  the 
taid  Bute  8hya  C'ottal  for  the  time  being 
the  same  wharfage  dues  in  respect  of  such 
miueralt  as  would  have  been  payc^le  for 
the  same  if  such  mmerals  had  been  shipped 
ai  tte  said  Bute  Ship  Ganai ;  also  the  same 
lockage  dues  in  respiect  of  every  vessel  which 
shotdd  enter  itUo  such  other  dock  or  basin  as 
would  haiee  been  payable  by  the  owner  of  svuih 
vessel  if  it  had  emUred  into  or  passed  out  of 
the  Bute  Ship  Ccmal.  The  covenant  ex- 
tended as  well  to  minerals  imported  as  to 
those  exported.  After  the  Une  of  raihoay 
Aod  been  constructed  on  the  land  so  leased 
to  the  Taff  Vale  Railway  Company,  the 
company  took  a  lease  of  another  line  (the 
Penarth  Railway')  which  terminated  at 
Penarth  Docks  on  the  south-west  side  of  the 
river  Ely,  the  Bute  Docks  being  on  the 
north-east  side  of  that  river.  The  Penarth 
Docks  and  the  Penarth  Railway  were  one 
concern;  the  whole  was  leased  by  the  Taff 
Vale  Ra/Uway  Company.  The  two  were  con- 
nected at  a  station  on  the  Taff  Vale  Rail- 
way : — Held,   that  the  Penarth  Railway 

Nbw  Sbbibs,  42.— Q.B. 


was  not  a  part  or  branch  of  the  Taff  Vale 
Railway ;  that  the  words  in  the  covenant, 
"any  dock  or  basin  whatsoever,"  m,ugt  be  con- 
trolled by  some  limitation,  and  so  controlled, 
the  covena/nt  must  be  confined  to  any  dock 
or  basin  in  connection  with  the  Taff  Vale 
Railway  or  some  part  or  branch  of  it  ter- 
minating in  or  at  a  dock  or  basin,  and  that 
as  the  Penarth  Railway  was  not  a  part  or 
branch  of  the  Taff  Vale  Railway,  the  cove- 
nant did  not  apply  to  minerals  shipped  or 
unshipped  at  Penarth  Harbour,  though 
they  were  carried  for  a  certain  distance 
aUmg  the  Taff  Vale  Railway. 

This  was  an  appeal,  on  a  joint  case,  firom 
a  judgment  of  tne  Ezoheqaer  Chamber 
reversing  one  of  the  Court  of  Queen's 
Bench.  The  action  was  brought  in  the 
names  of  the  trustees  of  the  will  of.  the 
late  Marquis  of  Bute  to  recover  damages 
for  alleged  breaches  of  covenants  con> 
tained  in  an  indenture  of  lease  made  to 
the  appellant  company  in  1847  for  a  term 
of  250  years  of  certain  land,  on  which 
the  appellant  company  afterwards  con- 
structed a  line  of  railway,  and  which 
land  was  situate  at  Cardiff,  on  the  east 
side  of  a  dock  belonging  to  the  Marquis  of 
Bute,  called  the  West  Bute  Dock.  The 
following  are  the  material  facts  of  the 
case  as  stated  in  the  Special  Case  agreed 
upon  between  the  parties. 

In  1840  the  Marquis  of  Bute  con- 
structed, under  the  powers  of  divers  Acts 
of  Parliament,  the  Bate  Dock  at  Cardiff. 
By  these  Acts  the  Marquis  was  authorised 
to  receive  rates  and  duties  upon  vessels 
passing  into  or  out  of  the  dock,  and  also 
to  construct  wharves,  quays  and  landing 
places,  and  to  receive  additional  rates  and 
charges  in  respect  of  minerals,  merchan- 
dise or  other  goods  landed  or  loaded  upon 
or  from  such  wharves,  quays  and  landing 
places.  The  appellants  in  1836  were  em- 
powered by  Act  of  Parliament  to  make  a 
railway  from  Merthyr  Tydfil  to  Cardiff, 
terminating  near  the  west  side  of  Buto 
Dock,  together  with  a  branch  to  a  place 
called  Cogan  Piil,  on  the  west  bank  of 
the  river  Ely.  At  the  time  of  the  date  of 
the  lease  upon  which  the  questions  arose, 
the  Taff  Yale  Company  had.  a  small  dock 
near  to  their  terminus.  The  Taff  Yale 
Company  intended  to  construct  shipping 
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paces  at  or  near  to  Cogan  Pill,  which 
would  probably  have  diverted  some  of  the 
traffic  from  the  Bute  "West  Dock.  They 
were  desirous  of  forming  a  branch  rail- 
way to  the  east  side  of  the  Bute  West 
Dock,  and  of  obtaining  on  this  side  of 
the  dock  whar&ge  and  other  accommo- 
dation there  for  shipping  and  unshipping 
goods  and  minerals  conveyed  by  or  along 
their  railway.  In  this  state  of  circum- 
stances an  agreement  was  entered  into 
between  the  Marquis  of  Bate  and  the 
Taflf  Vale  Company,  by  which  the  com- 
pany agreed  to  abandon  the  formation  of 
the  Cogan  Pill  branch  of  their  railway, 
and  the  Marquis  agreed  to  grant  to  the 
company  a  lease,  which  was  afterwards 
effected  by  an  indenture  of  the  1st  Decem- 
ber, 1849.  The  agreement  contained  the 
following  clause—"  The  Taff  Vale  Bail- 
way  Company  to  bind  themselves  to  ship 
all  goods  coming  or  going  by  the  railway 
as  far  as  they  shall  be  enabled  at  the  Bute 
Docks,  but  under  any  circnmstances  the 
company  are  to  include,  in  calculating  the 
amount  payable  to  Lord  Bute,  wharfage 
and  lockage  dues  on  all  goods  exported  or 
imported  at  the  railway  dock  adjoining  or 
in  the  terminus  at  the  same  rates  as  on 
goods  exported  or  imported  at  the  Bute 
Docks,  whether  the  Taff  Vale  Railway 
charge  such  rate  or  not." 

In  1848  the  Marquis  of  Bate  died,  and 
in  the  following  year  a  lease  purporting 
to  carry  out  the  above  agreement  was 
executed  between  the  trustees  of  the  will 
of  the  late  Marquis  and  the  company. 

The  lease  was  granted  under  the  autho- 
rity of  an  Act  of  Parliament,  9  &  10  Vict. 
c.  cccxoiii.  It  was  for  a  term  of  250 
years  of  certain  lands  on  the  east  side  of 
the  West  Bute  Docks,  and  of  certain 
wharves  and  quays  there,  with  a  redden- 
dum (amongst  other  things)  of  a  rent  or 
royalty  of  the  yearly  sum  of  15/.  lawful 
money  of  Great  Britain  for  every  10,000 
tons  of  minerals,  goods  and  merchandise 
which  should,  beyond  or  exceeding  100,000 
tons  for  that  particular  year,  be  in  each  or 
any  year  conveyed  along  or  upon  any  part 
of  the  branch  railway  to  be  constructed 
and  maintained  upon  the  said  piece  of 
land  and  premises  therein  described  and 
demised,  and  whether  such  minerals, 
goods  or  merchandise  be  conveyed  to  or 


from  the  said  Bate  Ship  Canal  or  the 
wharves  therein.  The  lease  contained 
the  following  covenants  on  the  part  ot 
the  railway  company,  yiz.,  that  the  com- 
pany and  their  successors  should  from 
time  to  time,  and  at  all  times  during  the 
continnance  of  the  demise,  "oanse  and 
procure,  so  &r  as  they  should  be  able, 
all  minerals,  merchandise  and  other  goods 
which  shall  be  conveyed  upon  or  along 
the  Taff  Vale  Railway,  or  any  part  or 
branch  thereof,  for  the  purpose  of  being 
brought  to  sea  coast  for  shipment  to  be 
shipped  into  vessels  in  the  Bute  Ship 
Canal  (West  Bate  Dock),  or  in  some 
dock,  basin  or  out  belonging  thereto." 
Then  follows  the  covenant  upon  which 
this  litigation  arose  :  "  And  also  that  when 
and  so  often  from  time  to  time  during  the 
continnance  of  the  said  term  as  any 
minerals,  merchandise  or  other  goods 
which  shall  be  or  have  been  conveyed  or 
transported  upon  or  along  the  said  Taff 
Railway,  or  any  part  or  branch  thereof, 
shall  be  shipped  or  nnshipped,  loaded  or 
unloaded  into,  upon  or  out  of  any  ship, 
boat,  barge,  craft  or  other  vessel  in  the 
dock  or  l^in  now  belonging  to  the  said 
railway  company,  situate  at  or  adjoining 
their  terminus,  or  in  any  basin,  dock, 
canal  or  cut  whatsoever  other  than  the 
said  Bute  Ship  Canal  (West  Bute  Dock), 
or  some  dock,  basin  or  cut  belonging 
thereto,  they,  the  said  Taff  Vale  Railway 
Company  and  their  successors,  shall  and 
will,  nevertheless,  pay  or  cause  to  be  paid 
to  the  said  Onesiphorus  Tyndall  Bruce  and 
James  MunroMacnabb, their  executors,  ad- 
ministrators, or  assigns,  or  other  the  owner 
or  owners  for  the  time  being  of  the  said 
Bute  Ship  Canal,  the  same  aforesaid 
several  whar&ge  dues  for  and  in  respect 
of  all  and  every  such  minerals,  mer- 
chandise and  other  goods  as  would  have 
been  payable  for  the  same  respectively 
under  the  covenants  in  that  behalf  herein- 
before contained  if  such  minerals,  mer- 
chandise or  other  goods  had  been  actually 
shipped  or  unshipped,  loaded  or  unloaded 
in  or  at  the  said  Bute  Ship  Canal,  and 
also  the  same  lockage  dues  for  in  respect 
of  every  ship,  boat,  barge,  craft  or  other 
vessel  which  shall  enter  into  or  pass  out 
of  the  said  railway  dock  or  such  other 
basin,  dock,  canal,  or  cut  as  aforesaid  as 
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'wonld  bave  been  payable  by  tbe  owner 
or  owners  of  such  ship,  beat,  barge,  craft 
or  other  -vessel  if  the  same  had  entered 
into  or  passed  out  of  the  said  Bate  Ship 
Canal." 

By  an  Act  of  Parliament  passed  in  the 
year  1856,  the  Ely  Tidal  Harbour  and 
Railway  Company  was  empowered  to 
make  a  railway  fttim  the  Taff  Yale  Rail- 
way, 5^  miles  frora  Cardiff,  terminating 
on  the  north-east  bank  of  the  river  Ely, 
and  to  convert  part  of  the  river  Ely  into 
a  tidal  harbonr.  By  a  sabseqnent  Act, 
the  Ely  Company  was  changed  to  the 
"Penarth  Harbour,  Dock  and  Railway 
Company,"  and  they  were  empowered  to 
constmct  certain  railways  and  a  dock  on 
the  river  Ely  between  Cogan  Pill  and 
Penarth  Head  Inn.  Under  these  Acts  a 
dock  called  the  Penarth  Dock,  and  the 
railways  thereby  authorised,  were  con- 
structed by  the  Penarth  Company.  The 
railways  consist  of  a  main  line  and  two 
branches,  one  of  which  leads  from  the 
Penarth  Dock  and  the  other  from  the 
Penarth  Tidal  Harbonr.  By  an  Act  of 
Parliament  passed  in  1868,  the  Penarth 
Company  were  empowered  to  grant,  and 
the  Taff  Yale  Company  to  accept,  a  lease 
of  the  undertaking  of  the  Pentirth  Com- 
pany,  in  conformiiy  with  an  agreement 
scheduled  in  the  Act.  The  Taff  Yale 
Company  accordingly  took  a  lease  of  the 
undertaking  of  the  Penarth  Company  for 
999  years.  Since  this  lease  the  Taff  Yale 
Company  had  been  conveying  minerals 
and  other  goods  along  the  Taff  Yale  Rail- 
way to  and  upon  the  main  line  of  the 
Penarth  Railway  and  upon  the  branches 
of  the  Penarth  Dock  and  the  Harbour) 
The  main  question  raised  by  the  action 
and  ai^ued  on  this  appeal  was,  whether 
minerals  and  other  goods  conveyed  to  the 
Penarth  Dock  and  Harbour,  partly  over 
the  Penarth  line,  though  principally  over 
the  Taff  Yale  Railway,  could  be  held 
to  be  minerals  and  goods  conveyed  or 
transported  upon  or  ^ong  the  Taff  Yale 
Railway,  or  any  part  or  branch  thereof, 
to  be  shipped  or  unshipped,  &c.,  in  the 
dock  or  harbonr  now  belonging  to  the 
railway  company,  or  in  any  basin,  dock, 
canal  or  cut  whatsoever  other  than  the 
said  Bute  Ship  Canal,  or  some  dock,  &c., 
belouging  thereto. 


The  Court  of  Queen's  Bench  (1)  had 
given  judgment  in  favour  of  the  railway 
company  on  the  ground  that  as  to  the 
covenant  that  the  company  wonld,  so  far 
as  they  should  be  able,  cause  or  procure 
minerals,  <fcc.,conveyed  for  shipment  along 
their  line  to  be  shipped  at  the  Bute  Dock, 
there  was  no  evidence  as  to  the  company's 
ability ;  and  as  to  the  covenant  that  the 
company  wonld  pay  wharfage  and  lock- 
age dues  in  respect  of  goods  conveyed 
along  any  part  or  branch  of  their  line  for 
shipment,  although  such  goods  might  be 
shipped  at  some  dock  other  than  the 
Bute  Dock,  the  Court  was  of  opinion 
that  the  only  basin  or  dock  to  which  the 
covenant  was  applicable  was  the  small 
dock  belonging  to  the  company ;  because 
if  it  was  extended  to  every  dock  in  the 
kingdom,  it  would  be  too  general,  and 
there  was  no  other  alternative  mode  of 
construction  which  would  not  require  the 
introduction  of  words  which  were  not  in 
the  covenant;  such  as  "adjacent"  or 
"near  to  Cardiff." 

On  error  to  the  Exchequer  Chamber, 
that  Court  (2)  reversed  the  judgment  of  the 
Court  of  Queen's  Bench,  but  Cleasby,  B., 
and  Bramwell,  B.,  dissented,  and  were  of 
opinion  that  the  judgment  appealed  from 
should  be  affirmed. 

On  appeal  to  this  House, 

Sir  John  Karslake,  H.  Matthews  and 
Charle*  Hall  appeared  for  the  appellants. 

The  Solieitor-Oenercd  (Sir  George  JesseV), 
Hardinge  Oiffard,  Henry  James,  and 
Edward  Clarke  appeared  for  the  de- 
fendants. 

The  arguments  of  tbe  learned  counsel 
sufficiently  appear  from  the  following 
opinions  of  their  Lordships. 

Lord  Chelmsfoed,  after  stating  the 
nature  of  the  case  and  the  facts,  and 
reading  the  covenants  above  set  forth, 
said — Before  considering  the  question  of 
the  covenants  it  will  be  proper  to  advert 
to  some  objections  which  were  urged 
in  argument  against  the  validity  of  the 
lease  itself.  It  was  argued  that  the 
taking  of  the  lease  upon  the  terms  agreed 

(1)  Coram  Elackbnm,  J. ;  Mellor,  J. ;  and 
Hannen,  J. 

(2)  Kelly,  C.B. ;  Willes,  J. ;  Keating,  J. ;  Smith, 
J. ;  Brett,  J. ;  Bramwell,  B. ;  and  Cleasby,  B. 
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upon  was  ultra  viret  of  the  directors  of 
the  Taff  Vale  Company.  By  the  Act  em- 
powering the  Taff  Yale  Company  to  take 
a  lease  they  were  required  to  assame  all 
the  obligations  of  the  Penarth  Company. 
Under  their  Act  that  company  are  bound 
to  apply  the  hEirbonr  rate  entirely  to  pre- 
serring,  maintaisiag  and  improying  the 
harbour  and  the  navigation.  The  Board 
of  Trade  may  reduce  the  harbour  rate, 
but  cannot  increase  it.  If,  then,  the 
Taff  Yale  Company  are,  under  Hae  lease 
from  the  Bute  Trustees,  bound,  as  con. 
tended,  to  pay  to  them  for  all  the  traffic 
taken  to  Penarth  Dock,  the  wharfage,  &c., 
which  would  have  been  payable  if  it  had 
been  brought  to  Bute  Dock,  they  have  a 
lease  without  an  income.  But  there  is 
some  confusion  in  this  argument.  The 
lease  from  the  Bate  Trustees  was  made  in 
1849,  many  years  before  the  lea&e  of  the 
Penarth  undertaking.  It  was  made  upon 
conditions  and  stipulations  which  were 
sanctioned  by  Act  of  Parliament,  and 
was  therefore  within  the  power  of  the 
Directors  of  the  Taff  Yale  Company  to 
accept.  The  question  of  ultra  vires  must 
apply,  if  at  all,  to  the  taking  the  lease  of 
the  Penarth  undertaking,  with  a  know- 
ledge of  the  conditions  of  the  lease,  from 
the  Marquis,  which  compelled  the  com- 
pany to  pay  for  the  whole  of  the  traffic 
brought  to  Penarth  Harbour  without  de- 
riving the  smallest  advantage  from  it. 
How  this  can  affect  the  validity  of  the 
lease  taken  from  the  Bute  Trustees  I  am 
at  a  loss  to  imagine. 

It  was  contended  that  the  covenant,  for 
the  breach  of  which  the  action  was 
brought,  was  void  as  being  in  restraint  of 
trade.  No  doubt  if  a  person  is  without 
consideration  prohibited  from  carrying  ou 
trade,  either  absolutely  or  within  an  un- 
reasonable distance  from  another,  the 
prohibition  is  against  public  policy  and 
void.  Bat  I  cannot  see  how  the  covenant 
in  question  falls  within  that  principle. 
The  trustees  lease  to  the  company  land 
on  the  east  side  of  the  Bute  Dock,  to  en- 
able them  to  use  the  dock  for  the  shipping 
and  unshipping  of  the  traffic  conveyed  to 
and  from  their  railway.  The  trustees 
grant  to  them  the  privilege  of  using  the 
d  ock  and  the  land  leased,  and  afford  them 
facilities  for  the  use  upon  a  payment  to 


be  made  in  a  particular  mode.  It  may 
be  that  this  mode  of  payment  is  not  a  de- 
sirable one,  and  that  more  is  exacted  in 
the  way  of  consideration  than  .ought  in 
pradence  to  have  been  agreed  to,  bat  how 
it  can  be  considered  to  be  in  restraint  of 
trade  I  cannot  conceive.  It  is  not  a  pro- 
hibition bat  a  permisaioa  to  carry  on 
trade.  The  company  tie  their  hands 
only  by  saying  that  in  consideration  of 
the  advantages  they  will  enjoy  by  the  use 
of  the  dock,  if  they  carry  their  goods 
anywhere  else  they  will  pay  as  if  they  had 
osed  the  dock.  We  now  come  to  the 
main,  indeed  in  my  view,  the  only  ques- 
tion in  the  cause,  vi2.,  whether  the  taking 
of  the  lease  of  the  Penarth  undertaking 
by  the  Taff  Yale  Company,  and  carrying 
the  minerals  and  goods  to  Penarth  Dock 
and  Harbour  for  shipment  and  receiving 
them  after  unshipment  in  the  docks,  and 
carrying  them  along  the  Penarth  Railway 
on  to  the  Taff  Yale  line  and  conveying 
them  to  their  destination,  is  a  breach  of 
the  covenant.  I  think  there  can  be  no 
doubt  that  the  object  of  the  covenant  was 
to  prevent  the  use  by  the  Taff  Vale  Com- 
pany of  any  dock  other  than  the  Bute 
Dock.  The  Taff  Yale  Company  had  pro- 
posed to  construct  shipping  places  at 
Cogan  Pill,  which  would  probably  have 
drawn  off  some  of  the  traffic  from  the 
Bute  Dock.  The  abandonment  of  this 
intended  branch  of  their  railway  by  the 
Taff  Vale  Company  seems  to  have  been 
one  of  the  inducements  to  granting  the 
lease  by  the  trustees.  Bat  another  branch 
might  have  been  made  which  would  have 
been  equally  prejudicial  to  them,  and, 
therefore,  they  determined  to  require  a 
covenant  from  the  company  not  only  to 
restrain  them  from  using  the  small  dock 
which  then  belonged  to  them  but  also  to 
prevent  their  constracting  any  other 
which  might  become  a  rival  to  the  Bate 
Dock.  The  covenant  was  accordingly 
made  to  apply  not  only  to  the  dock  or 
basin  "  now  belonging  to  the  company," 
but  in  the  most  general  and  extensive 
terms  to  "  any  basin,  dock,  canal  or  cut 
whatsoever,  other  than  the  Bute  ship 
canal,  or  some  do<^,  basin  or  cat  belong- 
ing Uiereto."  If  tiiese  words  alone  are 
regarded,  the  covenant  would  seem  to  ex- 
tend to  any  dock,  however  distant  from 
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the  Bate  Dock,  although  it  could  not 
possibly  interfere  with  traffic  that  would 
find  its  way  to  the  Bate  Dock.  Bat  a 
limit  is  placed  upon  the  words  by  the 
previous  part  of  the  coTenant,  which  con- 
fines its  proyisions  to  mineralB  or  other 
goods  which  shall  have  been  conveyed  or 
transported  upon  or  along  the  Taff  Vale 
Railway,  or  any  part  or  branch  thereof, 
to  be  ^pped  or  unshipped  in  the  dock 
now  belonging  to  the  company,  or  in  any 
dock,  &c.,  whatsoever,  other  than  the 
Bate  Dock.  It  would  appear,  therefore, 
that  the  large  words  "dock,  &c.,  what- 
soever," must  refer  to  some  dock  which  is 
within  the  range  of  the  line  of  the  Taff 
Vale  Railway  in  its  communication  with 
some  place  of  shipment  or  unshipment. 
Bat  assuming  that  the  language  of  this 
part  of  the  covenant  has  a  more  extensive 
meaning  than  I  have  attributed  to  it,  has 
the  Taff  Vale  Company  broken  the  cove- 
nant by  their  conveyance  of  minerals  to 
the  Penarth  Doek  and  Harboar  for  ship- 
ment ?  In  other  words,  has  the  Penarth 
line,  by  the  lease  of  it  to  the  Taff  Vale 
Cktmpany,  become  part  of  the  Taff  Vale 
Railway  ?  It  was  argued  by  Sir  John 
Karslake  that  if  the  Taff  Vale  Company 
had  made  anew  branch,  and  conveyed  goods 
for  shipment  to  some  other  dock  than  the 
Bate  Dock,  it  would  not  have  been  a  breach 
of  covenant.  But  I  cannot  agree  in  this 
view  of  the  covenant.  Whatever  doubt 
may  be  suggested  as  to  its  proper  construc- 
tion, there  can  be  none  npton  this  point — 
that  its  object  was  to  restrain  the  com- 
pany from  using  their  own  dock,  and 
&om  making  a  branch  to  communicate 
with  any  other.  It  is  impossible  to  avoid 
the  impression  that  the  lease  was  taken 
by  the  Taff  Vale  Company  as  the  means 
by  which  they  proposed  to  extricate  them- 
selves fiwm  a  covenant  which  they  may 
have  thought  pressed  too  hardly  upon 
them.  But  whatever  their  motive  may 
have  been,  it  cannot  affect  the. construc- 
tion of  the  covenant.  I  cannot  consider 
the  Penarth  Railway  as  a  part  of  the  Taff 
Vale  Railway ;  and,  therefore,  as  the  ship- 
ments and  unshipments  mast,  to  come 
within  the  covenant,  be  from  or  to  the 
Taff  Vale  Railway,  I  think,  upon  the 
proper  constmction  of  the  convenant, 
there  has  been  no  breach  of  it  by  the 


appellants,  and  that  the  judgment  of  the 
Court  of  Exchequer  Chamber  ought  to  be 
reversed. 

Lqed  Colonsat. — The  difficulty  in  this 
case  arises  upon  the  construction  of  the 
covenant,  and  especially  that  section  of 
it  which  has  refet-ence  to  the  conveyance 
of  minerals  and  other  goods,  and  the  par- 
ticular limitation  which  is  to  be  put  upon 
the  broad  terms  of  that  covenant.  That 
there  must  be  some  limitation  put  upon 
them  I  think  is  unquestionable,  and  I  do 
not  find  that  that  is  doubted  by  any  of 
the  Judges  in  either  of  the  courts  below 
who  have  expressed  their  opinions  in  this 
case.  The  words  as  they  stand,  if  read 
in  their  full  and  broad  sense,  would  lead 
to  very  extraordinary  results.  They 
would  come  to  this:  That  so  often  as 
any  minerals,  or  other  goods,  which  shall 
be  conveyed  or  transported  upon  or  along 
the  said  Taff  Vale  Railway,  or  any  part 
or  branch  thereof,  shall  be  shipped  or  un- 
shipped, loaded  or  unloaded,  into,  upon 
or  out  of  "  any  vessel  in  the  dock  or  basin 
now  belonging  to  the  railway  company, 
or  in  any  l^in,  dock,  canal  or  cut  what- 
soever other  than  the  said  Bute  Ship 
Canal,"  or  one  of  the  docks,  basins,  or 
cuts  connected  with  it,  the  railway  com- 
pany shall  pay  all  the  dues  as  if  those 
goods  had  been  shipped  in  the  dock  or 
ship  canal  of  the  respondents  in  this  case. 
Now,  if  that  were  to  be  the  construction, 
what  would  it  lead  to  ?  The  words  are, 
"  upon  or  along  the  said  Taff  Vale  Rail- 
way, or  any  part  or  branch  thereof."  It 
is  part  of  the  case  as  it  is  put  before  as 
that  the  "  railway  is  in  communication  at 
diSerent  points  thereof  with  the  Newport, 
Abergavenny  and  Hereford  Railway,  the 
Brecon  and  Merthyr  Tydfil  Railway,  and 
with  the  Soath  Wales  Railway,  as  well 
as  with  the  Rhymney  Railway,  and  the 
defendants  have  received  for  carriage  and 
transmission  large  quantities  of  goods, 
which,  after  having  been  conveyed  by 
the  defendants  along  some  part  of  the 
said  Taff  Vale  Railway,  have  been,  by 
means  of  one  or  other  of  the  said  rail- 
ways, and  of  the  other  railways  with 
which  they  are  connected,  conveyed  to 
Milford  Haven,  Swansea,  Birkenhead, 
Newport,  Southampton,  and  other  places 
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on  the  sea  coast  for  shipment,  and  have 
been  there  shipped  and  loaded  in  ships 
and  vessels  in  varions  docks  or  cats  other 
than  the  said  Bute  West  Dock.  The  de- 
fendants have  never  paid  any  dnes  npon 
those  goods.  I  think  it  is  impossible  to 
suppose  that  the  words  I  have  read  from 
the  covenant  were  intended  to  cover  such 
cases  as  are  here  mentioned.  If  they 
were  held  to  do  so,  it  would  lead  to  very 
extravagant  results  with  regard  to  the 
traffic  interchanged  with  other  railways. 
And  there  is  also  another  extravagant 
result  to  which  it  wonld  lead.  Suppose 
goods  were  carried  even  into  Cardiff 
which  were  not  at  the  time  intended  to 
be  shipped,  but  which  the  parties  who 
had  possession  of  them  and  who  had  stored 
them  there,  afterwards  chose  to  ship, 
changing  their  views  as  to  the  disposal 
of  the  goods,  perhaps  after  an  interval  of 
twelve  months ;  those  words  are  wide 
enough,  if  read  in  their  broad  sense,  to 
subject  the  Railway  Company  to  dnes 
upon  those  goods.  All  of  these  are  ex- 
travagant propositions,  and  I  am  led  to 
the  conclusion  that  it  is  necessary  to  put 
some  limit  upon  this  covenant.  What 
the  limit  to  be  put  upon  the  covenant  is 
to  be  is  the  difficulty.  Upon  that  point 
I  find  that  the  Judges  in  the  Court  below 
have  varied  very  much  in  their  opinions. 
The  limit  put  npon  this  covenant  by  the 
Judges  in  the  Court  of  Queen's  Bench  is 
different  from  those  put  upon  it  by  some 
of  the  Judges  in  the  Court  of  Exchequer 
Chamber ;  and  the  Judges  in  the  Court  of 
Exchequer  Chamber  disagreed  as  to  the 
limit  that  was  to  be  put  upon  it.  There- 
fore it  is,  and  must  be,  a  matter  of  con- 
siderable difficulty  to  know  what  is  the 
proper  limit  to  put  upon  it,  and  the  pro- 
per construction  to  be  given  to  the  cove- 
nant. It  appears  to  me  that  the  true 
construction  is  very  much  that  which  has 
been  put  upon  the  covenant  by  the  Court 
of  Queen's  Bench  and  by  Mr.  Baron 
Bramwell,  which  constructions  practi- 
cally come  to  the  same  result,  although 
they  are  differently  expressed,  with  that 
which  has  been  put  on  it  by  my  noble 
and  learned  friend  who  has  just  spoken. 
Mr.  Baron  Channell  has  suggested  various 
difficulties  connected  with  this  covenant. 
He  says,  'This  provision  of  the  deed  is  cer- 


tainly most  unskilfully  framed,  as  it  would 
include  cases  which  it  never  could  have 
been  intended  to  include."  Then  he  put 
illustrations  such  as  those  I  have  men- 
tioned, and  then  he  suggests  a  different 
construction.  He  says  that  be  thinks  if 
the  construction  adopted  by  the  Court  of 
Queen's  Bench  were  gfiven  to  these  words 
it  would  be  favourable  to  the  plaintiffs, 
although  they  made  it  the  basis  of  their 
judgment  for  the  defendants.  Again  he 
says,  "There  is,  however,  a  good  deal 
to  be  said  in  iavour  of  interpreting 
it  to  refer  to  the  docks  belonging  to 
or  under  the  control  of  the  defendants, 
remembering  that  the  Taff  Vale  Dock 
was  the  only  one  belonging  to  the  de- 
fendants at  the  time."  Then  he  illus- 
trates that,  but  he  says,  "  I  do  not  say 
this  is  the  true  interpretation  of  the 
covenant,  but  I  think  that  it  would  not 
be  an  unreasonable  one."  Then  he  says, 
"  Indeed  the  covenant  is  so  drawn  that  it 
is  difficult,  if  not  impossible,  to  say  what 
it  does  mean,"  and  finally,  "  I  think  that 
at  all  events  it  does  include  docks  at  or 
near  the  port  of  Cardiff,  belonging  to  the 
defendants,  under  their  control  and  di- 
rectly connected  with  their  line  of  rail- 
way." I  quote  this  to  shew  what  a  great 
difficulfy  there  is  in  fixing  any  particular 
construction  upon  this  covenant.  We 
most  endeavour  to  get  at  the  true  con- 
struction by  looking  at  what  was  the 
condition  of  matters  at  the  time  when  the 
covenant  was  entered  into,  what  were  the 
prospects  of  the  parties  in  regard  to  it, 
and  what  were  the  particuUtf  objects 
sought  to  be  attained  by  the  different 
provisions  which  were  introduced  into  it. 
Now,  excluding  the  idea  that  goods  which 
have  passed  tJong  any  part  of  the  Taff 
Vale  Railway,  wherever .  destined  to,  if 
they  are  to  reach  the  sea  coast,  are  with- 
in this  covenant,  I  think  it  is  pretty  clear 
that  it  was  intended  to  meet  the  case  of 
the  Taff  Vale  Railway  Company  con- 
veying goods  by  a  part  of  their  own  main 
line,  or  a  branch  of  it,  to  a  place  where 
they  might  be  shipped  at  a  dock  of  their 
own,  and  shipping  them  there  instead  of 
in  these  Bute  Docks.  If  they  had  a  dock 
themselves  near,  it  is  excluded,  and  any 
other  dock  or  basin  whatsoever  is  also 
excluded  for  the  same  reason.     I  think 
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that  is  the  reasonable  Umit  that  can 
be  put  upon  these  words.  If  the  Ta£F 
Vale  Railway  Company  had  extended 
their  branches  so  as  to  go  to  any  other 
port  which  would  have  been  injurious  to 
the  objects  which  the  plaintiffs  sought  to 
secure  by  this  covenant,  that  case  might 
have  come  within  the  covenant ;  bat  that 
the  covenant  did  not  contemplate  the  case 
of  goods  going  over  some  part  of  the  Taff 
Vale  Railway,  and  then  passing  to  another 
railway,  and  going  by  that  other  railway 
to  another  port  or  place,  I  think,  is  clear. 
I  think  the  covenant  as  to  the  keeping  of 
books  and  accounts  makes  that  very  clear. 
That  covenant  provides  that  the  railway 
company  are  to  keep  accounts  of  all  the 
goods  shipped  and  "  the  tonnage  measure- 
ment of  all  and  every  such  ships,  boats, 
barges,  craft  and  other  vessels  upon,  or 
into  or  out  o^  or  firom  which  "  any  min- 
eiuls,  merchandise  or  other  goods  shall 
be  shipped,  or  from  which  they  shall  be 
unloaded.  They  are  to  keep  such  books 
and  accounts  at  Cardiff.  How  could  they 
keep  such  books  and  accounts  with  re- 
ference to  goods  with  which  they  have  had 
nothing  to  do,  beyond  passing  them  along 
part  of  their  railway,  and  which  have  gone 
thence  on  to  another  railway,  and  so  on  to 
the  port  of  shipment,  or  which  have  come 
by  another  railway  in  order  to  pass  on  to 
this  port  ?  But  fiu^er,  I  think  the  cove- 
nant requiring  the  defendants  to  use 
their  endeavours  to  have  traffic  brought 
to  the  Bute  Ship  Canal  or  Docks  at 
Cardiff  has  also  a  bearing  upon  this  point. 
If  the  railway  company  were  liable  for 
the  whole  of  the  dues  upon  goods  that  are 
within  this  main  provision  that  we  have 
been  talking  of — if  they  were  liable  for 
the  whole  rates  upon  these  goods,  whether 
they  were  shipped  in  the  Bute  Ship  Canal 
or  not,  I  do  not  see  any  advantage  in  re- 
qniring  that  they  shall  bring  traffic  there. 
This  clause,  however,  provides  that  they 
shall  "  cause  and  procure,  so  far  as  they 
shall  be  able,  all  merchandise  and  other 
goods  which  shall  be  unshipped  at  or  near 
the  port  of  Cardiff,  and  carried  or  trans- 
ported to,  or  conveyed  upon  or  along  the 
said  Taff  Vale  Railway,  or  any  part  or 
branch  thereof,  to  be  unshipped  in  the 
said  Bate  Ship  Canal,  or  in  some  dock, 
basin  or  cat  belonging  thereto."     "The 


Port  of  Cardiff  "  is  said  to  be  a  wide  term ; 
it  comprehends  Penarth,  and  therefore  it 
is  said  they  are  evading  the  covenant  here, 
and  evading  the  other  one  also,  by  ship-' 
ping  goods  or  letting  goods  be  shipped  or 
landed  and  conveyed  from  Penarth.  But 
if  this  covenant  is  meant  to  apply  to  goods 
for  the  dues  of  which  the  railway  com- 
pany are  not  made  liable,  then  it  is  clear 
that  there  is  some  place  or  other  upon  the 
sea  coast,  and  some  place  which  may  be 
truly  described  as  "  at  or  near  the  port  of 
Cardiff,"  for  shipment,  at  which  they  were 
not  to  be  liable  for  dues.  They  were  only 
by  this  covenant  to  use  their  endeavours 
to  get  the  traffic  carried  to  the  Bute 
Docks ;  and,  therefore,  the  question  comes 
to  be,  whether  this  condition  of  matters, 
which  has  now  arisen  at  Penarth,  is  that 
condition  of  matters  which  subjects  them 
to  the  provision  as  to  the  liability  for 
dues?  What  is  the  reason  why  they 
should  be  liable  for  dues  under  one  of 
these  covenants,  and  only  bound  to  use 
their  endeavours  under  another  P  It  must 
be  that  that  other  covenant  has  reference 
to  some  other  place  than  one  to  which 
they  have  a  branch  or  main  line.  That 
being  so,  I  think  it  follows  that  unless  it 
can  be  made  out  that  they  have  now  a  line 
or  branch  to  Penarth  the  plaintiffs  cannot 
succeed.  The  judgment  of  the  majority  of 
the  Judges  in  the  Court  of  Exchequer 
Chamber  assumes  that  for  the  purposes 
of  this  case  the  Penarth  Railway  is  truly 
a  branch  of  the  Taff  Vale  Railway.  Now 
that  is  a  view  which  I  cannot  hold.  The 
only  reason  why  they  say  so  is,  I  suppose, 
that  the  Taff  Vale  Company  have  taken  a 
lease  of  it.  I  fancy  that  is  the  only  ground 
upon  which  they  go.  But  it  is  not  the 
same  railway.  The  Penarth  Railway  is  a 
Parliamentary  entity  of  itself.  The  Taff 
Vale  Railway  is  another.  They  are  two 
separate  things.  The  Penarth  Railway 
cannot  be  a  branch  of  the  Taff  Vale  Rail- 
way. Tou  conld  have  no  branch  of  the 
Taff  Vale  Railway  except  what  was  made 
such  by  authority  of  Parliament.  There- 
fore the  two  are  totally  distinct  railways, 
and  I  cannot  hold  to  the  view  that  be- 
cause the  Taff  Vale  Railway  Company 
have  taken  a  lease  of  the  Penarth  Rail- 
way,  and  because  that  lease  extends  over 
a  long  period,  therefore  the  Penarth  Rail- 
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•way  has  become  a  part  of  the  Taff  Vale 
Biailway.  I  do  not  aee  that  it  ia  contended 
that  it  would  have  been  so  if  it  had  been 
a  short  lease ;  and  I  do  not  see  that  the 
£etct  of  its  being  a  long  lease  makes  any 
difference.  As  I  have  said,  they  are  two 
separate  entities,  and  I  therefore  hold  that 
this  Penarth  Railway  is  not  any  "part 
of  the  Taff  Yale  Railway  or  branch 
thereof."  It  is  said,  however,  that  it  is 
nnder  the  control  of  the  Taff  Vale  Com- 
pany, and  that  they  are  diverting  the 
traffic  and  not  complying  with  the  cove- 
nant they  have  entered  into,  which  pro- 
vides that  they  shall  use  their  endeavours 
to  get  the  traffic  brought  to  the  Bute  Ship 
Canal  or  Docks.  We  have  no  materials  for 
dealing  with  that  question.  It  is  scarcely 
before  us.  It  is  a  part  of  the  case  before 
ns  that  the  traffic  passing  over  the  Taff 
Vale  Railway  has  so  increased,  and  is  now 
so  lai^,  as  to  be  more  than  sufficient  for  the 
Bute  West  Dock.  We  have  no  materials 
before  m  to  enable  us  to  determine  this. 
It  may  be  an  element  for  consideration  if 
the  question  be  raised  in  another  place. 
I  have  therefore  been  unable  to  bring  my- 
self to  the  conclusion  that  this  Penarth 
Railway  is  a  part  of  the  Taff  Vale  Rail- 
way, or  that  the  covenant  extends  to  goods 
carried  for  shipment  by  a  railway  which 
is  not  a  part  or  branch  of  that  Taff  Vale 
Railway.  The  words,  "  any  goods  carried 
on  part  of  the  Taff  Vale  Railway,"  would 
be  satisfied  by  this.  But  goods  coming 
from  Cardiff  into  the  Bute  West  Dock, 
or  apparently  to  be  shipped  at  the  Bute 
West  Dock,  though  not  shipped  or  put  on 
the  railway  at  the  main  western  extremity 
of  the  line,  but  put  npon  a  branch  of  it, 
would  be  within  the  covenant.  That  wonld 
satisfy  the  words  of  the  covenant.  Upon 
the  whole,  I  do  not  think  that  there  are 
sufficient  grounds  here  for  holding  the 
railway  company  liable  for  the  demand 
now  made. 

LoBD  Caibns. — This  case  is  one  of  very 
great  importance  to  the  interests  involved 
in  it,  and  it  is  unnecessary  to  say  that  it 
is  one  which  appears  to  me  to  be  of 
very  considerable  difficulty.  I  say  it  is 
unnecessary  to  say  that  the  case  is  one  of 
difficulty,  because  it  has  already  undergone 
the  scrutiny  of  eleven  learned  judges,  and 


of  those  eleven  five  have  been  in  fevonr 
of  the  appellant's  at  your  Lordships'  bar, 
and  six,  as  I  reckon,  have  been  in  favour 
of  the  respondents.  Not  only  is  there  a 
difference  of  opinion  among  the  learned 
Judges  as  to  the  parties  for  whom  judg- 
ment should  be  entered  in  the  action,  but 
there  is  a  greater  divergence  of  opinion  as 
to  the  construction  of  this  covenant,  not 
merely  between  the  Judges  who  take 
different  views  of  the  result,  but  among 
those  who  agree  in  their  views  as  to  the 
result  of  this  action,  than  I  ever  remem- 
ber to  have  seen  in  any  former  case.  I 
do  not  propose  to  read  the  covenants  at 
length,  but  I  would  comment  upon  the 
various  constructions  which  have  been 
put  upon  the  third  covenant,  which  is  the 
one  that  presents  the  principal  difficulty 
in  the  case.  There  is  one  construction  by 
which,  if  yon  read  that  covenant,  it  would 
imply  that  if  goods  carried  over  any  part, 
however  small,  of  the  Taff  Vale  Railway, 
should  be  afterwards  shipped  in  any  dock 
whatsoever,  the  daes  shaU  become  pay- 
able, that  is  to  say,  if  the  goods  passed 
over  half  a  mile,  or  any  portion  through 
the  whole  length  of  the  Taff  Vale  Railway, 
and  if  they  afterwards  were  shipped  in. 
any  dock  whatsoever  in  the  kingdom,  the 
dues  should  become  payable.  As  to  this 
construction,  I  may  mention,  none  of  the 
learned  Judges  to  whom  I  have  referred 
have  adopted  it.  It  was  put  forward,  as 
I  understood,  by  the  Solicitor- General  in 
his  argument  at  the  bar ;  and  your  Loi-d- 
ships  will  observe  that  if  this  were  adopted 
it  wonld  get  rid  altogether  of  any  question 
whatever  of  limit  of  the  covenant,  and  moke 
itabsolntely  and  entirely  unlimited.  If  this 
were  to  be  adopted  as  the  construction  of 
the  covenant,  I  own  that  it  appears  to  me 
that  it  would  raise  in  a  very  grave  form 
the  question  of  the  validity  of  the  cove- 
nant, having  regard  to  the  Parliamentary 
power  which  was  given  to  the  railway 
company  (a  body  otherwise  not  possessing 
the  power)  to  take  a  lease  of  the  Bute 
Docks.  But  as  I  read  that  Parliamentary 
power  it  appears  to  me  that  a  covenant  so 
wide,  so  extensive,  so  unconnected  with 
the  Bute  Docks,  bq  unnecessary  for  the 
purpose  for  .which  the  Parliamentary  power 
was  given,  would,  to  say  the  least  of  it,  be 
questionable  as  to  whether  it  was  ultra  or 


Digitized  by 


Google 


Vol.  42.] 


EASTER  TEEM,  1873. 


161 


intra  viret  thus  given  to  the  railway  com> 
pony.  Bat  I  do  not  dwell  longer  npon 
that,  beoanse  it  appears  to  me  that  this 
is  a  construction  which  cannot  be 
adopted,  as  virtually  it  would  reduce  not 
only  this  covenant,  but  one  of  the  other 
covenants,  to  what  would  be  an  utter  im- 
possibility. Neither  the  Railway  Company 
nor  the  Bute  Trustees  could  ever  tell 
whether  goods  which  had  passed  over 
IBome  portion  of  their  railway  would  after- 
wards come  to  be  shipped  at  some  of  the 
remote  and  distant  ports  of  the  kingdom. 
They  never  could  tell  how  many  goods 
were  so  shipped,  or  what  were  the  dues 
that  were  to  be  payable  in  respect  of  them. 
They  never  conld  ear-mark  the  goods, 
or  follow  them,  or  trace  their  his- 
tory as  they  I  passed  through  the  differ- 
ent ramifications  of  the  various  itul- 
ways  of  the  kingdom.  The  question 
■would  arise  "shipped  at  any  dock,"  at. 
what  time  ?  at  any  period,  however  re- 
mote fiwm  the  period  of  their  transit  over 
the  railway  ?  or  how  far  must  the  two 
things  be  connected  together — the  transit 
over  a  portion  of  the  railway  and  their 
shipment  in  the  dock.  The  company  is 
required  by  a  later  covenant  to  keep  an 
account  at  Cardiff  of  the  goods  "  shipped 
in  any  other  dock,  basin,  canal  or  cut  as 
aforesaid,"  referring  to  the  former  cove- 
nant. How  would  it  be  possible  for  the 
company  to  keep  at  Cardiff  an  account  of 
the  goods  which  might  pass  over  some 
small  portion  of  their  railway,  and  which 
might  afterwards  be  shipped  at  some  re- 
mote dock  or  docks  in  the  kingdom  ? 
The  covenant  would  be  in  point  of  feet 
impossible,  and  the  construction  is  one  so 
nnwarrant«d  that  I  do  not  wonder  that 
none  of  the  learned  Judges  in  the  court 
below  adopted  it.  Passing  therefore  from 
this  general  and  unbridled  construction  of 
the  covenant,  you  are  driven  to  find  a 
limit  for  the  general  words  of  the  cove- 
nant in  some  other  way.  Now,  what  are  the 
limits  of  construction  of  the  covenant 
that  are  proposed  ?  I  will  take  first  the 
limits  that  are  proposed  by  the  learned 
Judges  who  are  infavour  of  the  appellants, 
and  who  think  that  the  judgment  should 
be  entered  for  them.  'i&i.  Justice  Black- 
bum,  as  I  understand  his  judgment,  pro- 
poses that  the  covenant  should  in  sub* 
Kbw  Sxbiss,  42.— Q.B, 


stance  be  construed  thus — ^that  it  should 
mean  "any  other  dock  dose  by  the  Bute 
Dock  and  of  the  same  kind."  Upon  that 
construction,  I  ask,  what  is  the  meaning 
of  "  close  by  ?  "  Who  is  to  determine  it  ? 
If  those  words  had  been  expressed  in  the 
covenant,  would  it  have  been  possible  to 
give  them  an  intelligible  and  definite 
meaning?  Then,  who  again  is  to  say 
whether  the  dock  is  of  the  same  kind,  and 
to  what  extent,  and  in  what  respect  is  it 
to  be  the  same  P  But  with  regard  to  all, 
I  observe  the  words  of  the  covenant  are 
"  fmy  other  dock,"  and  by  what  authority 
are  we  to  introduce  those  other  words, 
"  any  other  dock  close  by  and  of  the  same 
kind  ?  "  Taming  &om  the  suggestion  of 
Mr.  Justice  Blackburn  to  that  of  Mr. 
Justice  Mellor,  I  find  still  more  difficulty 
in  adopting  Mr.  Justice  Mellor's  construc- 
tion. He  proposes  that  the  general  words, 
"  any  dock,"  should  bo  read  as  if  they 
meant  this — "  any  new  dock  constructed 
by  the  Taff  Vale  Railway  Company  "  so 
as  to  be  an  evasion  of  the  covenant.  Any- 
thing more  ambignous,  anything  more 
nnlike  the  reducing  of  a  covenant  to 
precision  I  cAmot  imagine,  and  I  may 
observe  that,  introducing  the  element  that 
the  dock  must  be  constructed  by  the  Taff 
Vale  Railway  Company,  might,  in  a  case 
which  clearly  would  come  within  the 
spirit  of  the  covenant,  altogether  defeat 
its  operation  ;  but  it  is  sufficient  for  me  to 
say  that  there  are  no  such  words  as  these 
to  be  found  in  the  covenant,  and  I  find  no 
anthority  for  introducing  them.  Then, 
Mr.  Baron  Cleasby  proposes  to  limit  the 
covenant  thus  :  He  proposes  to  read 
the  words,  "  at  Cardiff  town  " — at  Cardiff 
proper — that  is  to  say,  not  at  Cardiff  port, 
but  at  Cardiff  town — so  that  the  words 
would  run,  "  any  dock  at  Cardiff  town ;" 
bat,  I  say,  you  cannot  find  any  principle 
for  the  introduction  of  thrae  words  any 
more  than  for  the  introdaction  of  the  other 
words  I  have  referred  to.  Those  con- 
structions would  not,  any  of  them,  suit 
the  contest  of  the  respondents,  bat  I  have 
adverted  to  them  for  the  purpose  of  saying 
that  I  am  unable  to  adopt  them  as  the 
ratio  decidendi  in  the  present  case.  Passing 
•  over  for  the  moment  the  opinion  of  Mr. 
Baron  BramweU,  and  taming  to  the 
opinions  of  the  learned  Judges  who  think 
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that  the  judgment  ooght  to  be  entered  for 
the  respondents,  I  find  the  jadgpnent  of 
Mr.  Baron  Channell  is  this :  He  proposes 
thatthe  words, "  any  otherdocks,"  should 
be  modified  thus :  "  Any  other  dock  at  or 
near  Cardiff  under  the  control  of  the  Taff 
Vale  Railway  Company. "  Now,  here 
again  I  ask,  who  is  to  say  what  is  a  dock 
near  Cardiff.?  Would  it  be  possible  that 
such  a  covenant  could  have  effect  given 
to  it  ?  Again,  what  is  to  justify  the 
introduction  of  the  words,  "under  the 
controlof  the TaffVale Railway  Company?" 
The  Chief  Baron  and  the  learned  Judges 
whoseopinions  coincided  withhis,  read,  asl 
xinderstond  the  covenant,  as  if  the  words, 
"shipped  or  unshipped,"  were  foUowed 
by  these  words,  "at  or  near  the  port  of 
Cardiff,"  so  that  the  covenant  would  be 
limited  thus,  "goods  shipped  or  unshipped 
at  or  near  the  port  of  Cardiff."  But  here 
again  we  have  the  ambiguity  occasioned 
by  the  introduction  of  the  word  "near," 
and  we  have  the  introduction  of  the  words, 
"  Port  of  Cardiff,"  for  which,  as  it  seems 
to  me,  there  is,  in  point  of  constmction, 
no  authority  whatever.  We  have  thus  a 
general  and  unlimited  construction,  to 
which  I  in  the  first  instance  referred,  and 
we  have  five  other  constructions,  which  I 
have  endeavoured  to  enumerate.  I  am 
unable  to  adopt  any  one  of  those  six  con- 
structions, and  I  come  to  the  only  other 
construction  to  which  I  have  referred,  and 
which,  in  my  opinion,  is  the  proper  con- 
stmction to  be  put  on  this  covenant.  In 
ray  opinion  this  covenant  is  intended  to 
describe  a  continuous  operation ;  it  is  in- 
tended to  describe  the  case  of  goods  con< 
veyed  along  the  TaffVale  Railway,  that  is 
to  say,  conveyed  along  the  whole  length  of 
the  railway,  or  conveyed  on  any  part  of 
the  railway,  that  is,  on  any  part  ending  in 
shipment,  and  then  shipped  in  any  dock 
whatever,  so  that  the  generality  of  the 
word  dock  is  limited  by  the  fiict  that  it 
must  be  a  dock  in  connection  with  some 
part  of  the  Taff  Vale  Railway.  It  appears 
to  me  that  the  parties,  at  the  time  they 
entered  into  this  covenant,  thought,  as 
events  have  proved,  incorrectly,  that  this 
would  be  a  sufficient  and  practical  limit  to 
give  to  the  covenant,  that  they  looked  upon* 
file  TaffVale  Railway  as  the  railway  with 
which  they  were  dealing,  as  the  railway 


which  had  one  outlet,  and  might  have 
more,  to  the  seaboard ;  and  if  they  pro- 
vided that  goods,  which  thus  by  means  of 
the  Taff  Vale  Railway  reached  the  sea- 
board,  were  intercepted  and  made  to  pay 
dues,  that  would  accomplish  their  object. 
This  is  the  construction  adopted  by  Mr. 
Baron  Bramwell,  in  which  I  own  I  entirely 
agree.  Your  Lordships  will  observe  that 
it  is — I  do  not  say  the  correct,  but  the 
requisite  construction — -that  it  complies 
with  the  rule  of  constmction,  which  for- 
bids you  to  introduce  words  unless  yoa 
are  absolutely  compelled  by  the  context. 
It  takes  the  words  as  it  finds  them.  It 
leaves  the  words,  "  any  dock,"  perfectly 
general,  but  it  controls  them,  describing 
the  continuous  operation  to  which  I  have 
referred. 

The  question  then  remains,  is  the 
Penarth  Railway,  under  the  circum- 
stances under  which  it  was  made,  and  the 
circumstances  under  which  it  was  worked, 
the  Taff  Vale  Railway,  "  or  any  part  or 
branch  thereof,"  within  the  meaning  of 
that  covenant  ?  I  do  not  adopt  the  view  of 
Sir  John  Karslake,  who  contended  that 
the  words,  "any  branch,"  would  only 
apply  to  the  branches  then  existing,  and 
would  not  include  future  branches  of  the 
Taff  Vale  Railway.  In  my  opinion,  the 
words,  "  the  Taff  Vale  Railway  or  any 
part  or  branch  thereof,"  would  include 
any  future  branch,  or  any  ftiture  extension 
or  any  future  addition  to  the  Taff  Vale 
Railway  ;  but  it  appears  to  me  that  the 
Penarth  Railway  is  neither  a  part  nor  a 
branch  of,  nor  addition  to,  the  Taff  Vale 
Railway.  No  doubt  it  is  worked  by  the 
Taff  vale  Railway  Company,  but  the 
words,  "the  Taff  Vale  Railway,"  speak 
of  a  thing  in  hand,  capable  of  ascertain- 
ment as  the  proper  and  legitimate  descrip- 
tion of  that  which  has  a  legal  existence, . 
and  a  proper  legal  definition.  I  think 
that  your  Lordships  have  no  right  to  do- 
part  from  that  which  is  the  just  and 
natural  meaning  of  the  term,  "  the  Taff 
Vale  Railway,"  and  to  hold  it  is  equiva- 
lent to  a  denoting  of  the  loose  and  popu- 
lar expression,  "  Railways  in  connection 
with,  or  worked  by,  the  Taff  VaJe  Bail- 
way  Company."  The  result  is,  that  in 
my  opinion  judgment  must  be  entered  for 
the  appellanta  in  the  case.    I  cannot  help 
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feeling  some  regret  at  the  result  at  which 
I  am  obliged  to  arrive.  It  appears  to  me 
that  if  the  parties  to  the  arrangement 
which  terminated  in  the  lease  had  foreseen 
the  events  which  have  since  happened,  it 
would  have  been  required  on  the  part  of 
the  Bate  Trustee,  that  the  oovenant 
should  extend  and  be  made  to  cover 
those  pieces ;  and  that  such  requirement 
would  at  that  time  have  been  willingly 
acceded  to  by  the  Taff  Vale  Railway 
Company.  It  appears  to  me,  by  what 
has  been  done,  the  Taff  Yale  Railway 
Company  have  departed  in  a  clear  and 
strikmg  manner  ,'from  the  good  faith  of 
the  arrangement  which  was  made  by  this 
lease,  and  from  the  good  faith  of  the 
covenants  contained  in  it ;  but  they  have, 
in  my  opinion,  kept  themselves  free  from 
the  obligation  of  the  letter  of  the  cove- 
nants, and  that  is  all'your  Lordships  have 
to  deal  with  ;  and,  therefore,  in  my  opinion 
judgment  must  be  entered  for  the  appel- 
lants. 

Judgment  (appealed  from  reversed, 
and  judgment  to  be  entered  for  the 
plaintiffs  in  error,  defendants  in 
the  original  action. 


AttoineyB — ^Field,  Boscoe  &  Co.,  agents  for  Ben- 
jamin Mathevs,  Cardiff,  for  plaintiffs  in  onor ; 
F.  S.  Gooling,  agent  for  Luard  &  Sherloy, 
Cardiff  for  defendants  in  error. 


1873.        1      HAWTEET  AND  ANOTHBE  V. 

April  22.    /    .    BTJTLnr  ahd  akothee. 

Interpleader — Mortgage  of  Trade  Fix- 
tures— Eegisiration  under  Bills  of  Sale  Act 
—17  ^  18  Vict.  c.  86. 

An  indenture  of  lease,  for  a  term  of  which 
about  sixteen  years  were  to  run,  was  assigned 
in  the  year  1868  to  H.,  and  by  the  indenture 
of  assignment  the  trade  fixtures  upon  the 
premises  were  absolutely  assigned  to  him. 
By  an  i$,demiu/re  of  mortgage,  dated  Wth 
March,  1872,  H.  demised  the  premises  to 
the  plaintiffs  for  the  residue  of  the  said  term 
except  Ute  last  two  days,  and  alio  assigned 


to  them  the  trade  fixtures,  subject  to  re- 
demption  on  payment  of  the  amount  of 
mortgage  debt  and  interest.  The  indenture 
of  mortgage  was  not  registered  under  the 
Bills  of  Sale  Act.  A  judgment  having  been 
obtained  against  H.,  the  sheriff,  on  liih 
April,  1872,  by  virtue  of  afi.fa.  seized  the 
said  trade  fixtures,  as  well  as  the  moveable 
and  unfixed  machinery  and  effects,  all  of 
which  were  at  the  time  of  the  seizure  in  the 
apparent  possession  of  H.  The  plaintiffs 
thereupon  claimed  the  trade  fixtures  at 
being  their  property : — Held,  upon  an  inter- 
pleader issne,  that  the  indenture  of  mortgage 
of  20th  March,  1872,  ought  to  have  been 
registered  under  17  ^  18  Vict.  c.  36,  and 
that  the  plaintiffs  were  not  entitled  to  daim 
tJie  trade  fixtures  which  had  been  assigned 
to  him. 

This  was  a  Case  stated  by  order  of  a 
Judge,  bearing  date  the  11th  day  of  Octo- 
ber, 1872,  on  the  hearing  of  an  inter- 
pleader summons  issued  by  the  Sheriff 
of  Middlesex. 

1.  The  defendants  recovered  judgment 
against  one  Frederick  Hamilton,  on  the 
14th  day  of  September,  1872,  for  the  sum 
of  251.  &s.  8d.,  and  SI.  8s.  costs  of  suit, 
making  together  the  sum  of  281.  IBs.  8d. 

2.  On  the  same  day  on  which  judgment 
was  signed  a  writ  o! fieri,  facias  was  issued 
by  the  said  defendants  against  the  said 
iVederick  Hamilton,  indorsed  to  levy  the 
said  total  sum  of  282.  13«.  8d.,  and 
11.  5s.  costs  of  the  said  writ  of  ^.  fa. 

3.  The  said  Frederick  Hamilton  was, 
at  the  time  of  the  issuing  of  the  said  writ, 
aa  ironfounder  carrying  on  his  business 
at  the  Hercules  Foundry,  Gk>lden  Lane, 
in  the  county  of  Middlesex,  which  said 
premises  were  held  by  the  said  Frederick 
Hamilton  under  an  indenture  of  lease  for 
a  term  of  which  about  sixteen  years  are 
unexpired,  which  indenture  of  lease  was 
assigned  to  the  said  Frederick  HamUton 
by  indenture  in  the  year  1868,  and  by 
which  indenture  of  assignment  the  fixed 
and  moveable  machinery,  plant,  fixtures, 
implements,  utensils  and  effects  fixed  to 
or  placed  upon  or  used  in  the  said  pre- 
mises were  absolutely  assigned  to  (he 
said  Frederick  Hamilton. 

4.  By  an  indenture  of  mortgage,  bear- 
ing date  the  20th  day  of  March,  1872, 
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ihe  mid  Frederick  Hamilton  demiaed  to 
the  above  named  plaintifia  the  aaid  pre- 
miaea  tot  the  reaidne  of  the  aaid  term 
except  the  hiat  two  daja,  and  aaaigned  to 
the  above  named  plaintifia  "all  and 
atngnlar  the  fixed  and  moveable  m»- 
chinerv,  plant,  fixtorea,  implements, 
ntenaila  and  eflects  then  or  thereafter  to 
be  fixed  to  or  placed  upon  or  naed  in  or 
aboat  the  said  premises,  and  then  or 
thereafter  beIongii^;to  the  said  Frederick 
Hamilton,  subject  to  redemption  on  pay* 
mont  of  the  anumnt  of  mortgage  debt 
•nd  interest  in  the  said  indentore  men- 
tioned. 

5.  The  said  fixed  machinery,  plant 
and  fixtores  assigned  by  the  said  in- 
denture of  assignment  of  the  year  1868, 
and  by  the  said  indenture  of  mort- 
gage of  March,  1872,  consisted  solely 
of  such  articles  as  are  known  as  trade 
fixtures. 

G.  The  mortgage  debt,  with  interest, 
is  still  owing  to  the  plaintifib. 

7.  The  indenture  of  mortgage  referred 
to  in  paragraph  4  has  not  been  registered 
under  the  Bills  of  Sab  Act. 

8.  On  or  about  the  said  14th  day  of 
April,  1872,  the  Sheriflf  of  Middlesex,  by 
virtue  of  the  writ  otfi.fa.  refiBrred  to  in 
paragraph  2,  seized  the  fixed  machinery, 
plant,  fixtures  and  efiects,  as  well  as  the 
moveable  or  unfixed  machinery  and  effects, 
all  of  which  were  at  the  time  of  such 
seizure  in  the  apparent  possession  of  the 
said  Frederick  Hunilton,  and  the  plaintiffs 
thereupon  duly  claimed  the  fixed  articles 
as  their  property  under  the  indenture  of 
mortage  referreid  to  in  paragraph  4. 
After  the  sheriff  had  issued  the   inter- 

? leader  summons  the  plaintifis  paid  into 
lourt  the  sum  of  36{.,  under  the  said 
order  of  11th  October,  1872,  to  abide 
the  decision  of  this  Court  upon  this  case. 

9.  The  above-named  plaintiffs  contend 
that  registration  under  the  Bills  of  Sale 
Act  of  their  said  indenture  of  mortgage 
is  unnecessary  in  respect  to  the  fixed 
machinery,  plant  and  fixtures,  and  that 
the  same  became  duly  vested  in  them  by 
the  said  indenture  of  mortgage,  and  are 
not  liable  to  seizure  for  a  debt  of  the  said 
Frederick  Hamilton. 

10.  The  above-named  defendants  con- 
tend that,  in  consequence  of  the  non- 


registration nader  the  BiDa  ot  Sole  Act 
of  the  indenture  of  mortgage  referred  to 
in  paragraph  4,  tlie  fixed  machinery,  plant 
and  fixterea  ate  liable  to  be  seized  undo: 
the  said  writ  of ^.  fa. 

11.  The  question  for  the  opinion  of  the 
Court  is,  whether  &e  above-named  plain, 
tiffis  are  entitled,  under  the  said  indenture 
of  mortgage,  to  Uie  said  fixed  machinery, 
plant  and  fixtnres,  or  whether  the  defen- 
dants are  entitled  to  them  undar  the  said 
writ  oifi.  fa. 

12.  If  the  Court  is  of  opinion  in  &voar 
of  the  plftintiffg,  then  a  rule  or  order  of 
this  Court  is  to  be  drawn  up  entttJing 
them  to  the  repayment  of  the  sum  of  36L 
paid  into  Court  to  «bide  the  decision  of 
the  Court. 

13.  If  the  Court  is  of  a  contrary  opi- 
nion, then  a  rule  or  order  of  this  Court  is 
to  be  drawn  up  entitling  the  defendants 
to  the  payment  of  the  said  sum  of  36L 

14.  And  in  either  event  the  costs  of 
and  relating  to  this  Special  Case,  and  all 
other  costs,  ore  to  be  in  the  discretion  of 
the  Court. 

The  following  portions  of  the  indenture 
of  mortgage  of  the  20th  of  March,  1872, 
are  material^ 

"And  this  indenture  also  witnesseth 
that  in  further  pursuance  of  the  said  agree- 
ment and  for  the  consideration  aforesaid, 
he,  the  said  Joseph  Greenhow,  by  the 
direction  of  the  said  F.  Hamilton,  testified 
by  his  execution  hereof  doth  hereby  as- 
sign, so  far  as  he  lawfully  can,  and  ho, 
the  said  F.  Hamilton,  doth  hereby  demise 
and  confirm  unto  the  said  William  Haw- 
trey  and  Walter  Hawtrey,  their  executors, 
administrators  and  assigns,  all  that  the 
said  piece  or  parcel  of  ground,  messuages 
or  tenements,  hereditaments  and  other  the 
premises  comprised  in  and  expressed  to 
be  demised  by  the  hereinbefore  recited 
indenture  of  lease  of  the  24th  day  of 
January,  1828,  and  the  rights,  eaaianenta 
and  appurtenances  thereto  belonging.  To 
have  and  to  hold  all  the  said  premises 
unto  the  said  William  Hawtrey  and  Wal- 
ter Hawtrey,  their  executors,  administra- 
tors and  assigns,  for  the  residue  of  the 
said  term  of  63^  years  granted  by  the 
said  indenture  of  lease,  except  the  last 
two  days  of  such  term,  discharged  firam 
the  mortgage  of  the  2Gth  day  of  May, 
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1868,  and  all  moneys  intended  to  be  se- 
cored  tiierebj,  bnt  subject  to  the  proviso 
for  redemption  hereinafter  contained,  and 
snbjeot  to  the  under-leases  dated  the  30th 
day  of  November,  1829,  and  the  15th  day 
of  June,  1863,  as  to  the  premises  com- 
prised in  such  under-leases  respectively. 
And  this  indenture  also  witnessoth  that 
in  further  pursuance  of  the  said  agree- 
ment, and  for  the  consideration  aforesaid, 
he,  the  said  Joseph  Gbeenhow,  by  the 
direction  of  the  said  F.  Hamilton,  testified 
by  his  racecution  hereof,  doth  hereby,  so 
mr  as  he  lawfully  can,  assign,  and  he, 
the  said  F.  Hamilton,  doth  hereby  assign 
and  confirm  unto  the  said  William  Haw- 
bey  and  Walter  Hawtrey,  their  ezecutsrs, 
administrators  and  assigns,  aU  and  singular 
the  fixed  and  moveable  machinery,  plant, 
fixtures,  implements,  utensils  and  effects, 
now  or  hereafter  to  be  fixed  or  placed  upon, 
or  used  iu  or  about  the  said  demised  here- 
ditaments, messuages,  or  tenements  and 
premises,  and  now  or  ftvm  time  to  time 
hereafter  belonging  to  the  said  F.  Hamil- 
ton, his  executors,  administrators  or 
assigns,  and  all  the  estate,  right,  title, 
interest,  claim  and  demand  of  him,  the 
said  F.  Hamilton,  in,  to  and  upon  the 
same  {Hremises.  To  hold  the  same  unto 
the  said  William  Hawtrey  and  Walter 
Hawtrey,  their  executors,  administrators 
and  assigns,  absolutely  discharged  from 
the  said  mortgage  of  the  26th  day  of 
May,  1868,  and  all  moneys  intended  to  be 
seoored  tiiereby,  but  subject  to  the  proviso 
of  redemption  hereinafter  contained." 

Pearee,  for  the  plaintiffs. — The  question 
is  whether  the  mortgage  ought  to  have 
been  registered  under  the  17  &  18  Yiot.  o. 
36  (1).    It  is  contended  that  registration 

(1)  Secdon  I  enacts, "  Bveiy  bill  of  sale  of 
pcnonsl  chattels  made  after  tjie  passing  of  this 
Act,  Mther  absolutely  or  conditiooAUy,  or  subject 
ot  not  subject  to  any  txosts,  and  Thereby  the 
gtantee  or  holder  shall  have  power,  either  with 
or  without  notice,  and  either  immediately  after 
the  making  of  such  bill  of  sale  or  at  any  future 
time,  to  8i»ze  or  take  possesgion  of  any  property 
and  eflbcts  comprised  in  or  made  subject  to  such 
bill  of  sale;  and  every  schedule  or  inventory 
which  shall  be  thereto  annexed  or  therein  referred 
to,  w  a  true  copy  thereof,  and  of  every  attestation 


was  not  necessary,  and  that  the  plaintiffs 
are  entitled  to  succeed. 

[BucKBUBN,  J. — Is  not  the  question 

of  the  execution  thereof,  shall,  together  with  an 
affidavit  of  the  time  of  such  bill  of  sale  being 
made  or  given,  and  a  description  of  the  residence 
and  occupation  of  the  person  making  or  giving 
the  same,  or,  in  case  the  same  shall  be  made  or 
given  by  any  person  under  or  in  the  execution  of 
any  process,  then  a  description  of  the  residence 
and  occupation  of  the  person  against  whom  sucli 
procoss  shall  have  issued,  and  of  nvory  attesting 
witness  to  such  bill  of  sale,  bo  filed  with  the  officer 
acting  as  dork  of  the  docquots  and  judgments  in 
the  Court  of  Queen's  Bench,  within  twenty-one 
days  after  the  making  or  giving  such  bill  of  sale 
(in  like  manner  as  a  warrant  of  attorney  in 
any  personal  action  given  by  a  trader  is  now  by 
law  required  to  bo  filed) ;  othorwise  such  bill  of 
sale  shall,  as  against  all  assigneos  of  the  estate 
and  effects  of  the  person  whoso  goods  or  any  por- 
tion of  them  are  comprised  in  such  bill  of  sale 
under  the  laws  relating  to  bankruptcy  or  insol- 
vency, or  under  any  assignment  for  the  benefit  of 
the  creditors  of  such  person,  and  as  against  all 
sheriffi'  officers  and  other  persons  seizing  any 
property  or  effects  comprised  in  such  bill  of  sale 
in  the  execution  of  any  procoss  of  any  Court  of 
law  or  equity  authorising  the  seizure  of  the  goods 
of  the  person  by  whom  or  of  whose  goods  such 
bill  of  sale  shall  have  been  made,  and  against 
every  person  on  whose  behalf  such  process  shall 
have  been  issued,  be  null  and  void  to  all  intents 
and  purposes  whatsoever,  as  far  as  regards  the 
property  in  or  right  to  the  possession  of  any  per- 
sonal chattels  comprised  in  such  bill  of  sale, 
which,  at  or  after  the  time  of  such  bankruptcy, 
or  of  filing  the  insolvent's  petition  in  snch  insol- 
vency, or  of  the  execution  by  the  debtor  of  such 
assignment  for  the  benefit  of  his  creditors,  or  of 
execnting  snch  process  (as  the  case  may  be),  and 
after  the  expiration  of  the  said  period  of  twenty- 
one  days,  shall  bo  in  possession  or  apparent  pos- 
session of  the  person  making  such  bill  of  sale,  or 
of  any  person  against  whom  the  procoss  shall 
have  issued  under  or  in  the  execution  of  which 
such  bill  of  sale  shall  have  been  made  or  given, 
as  tho  case  may  be." 

Section  7  enacts,  "In  construing  this  Act  tho 
following  words  and  expressions  shall  have  the 
meanings  hereby  assigned  to  them,  unless  thero 
be  something  in  the  subject  or  context  repugnant 
to  such  constructions  (that  is  to  say),  the  expres- 
sion 'pergonal  chattels'  shall  moan  goods,  fumi- 
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ftMWfttftd  W  JlfXI/irA  r.  n^i'hjt'/n  (2), 
wW!r«s  th'.  f^y^rt  of  Exchi:t{xier  Chamber 
U./'/'^trht.  t.r,At  a  ']««-'l  tranAfemng  the  fix- 
tr<r<.«i  M  j/art  of  t)t«  fauid  did  not  reqnira 

7  K^  c»i«  M  in  feronr  of  the  plaintifb, 
fVlt/,«rf'/ris«  crmtn. — Holland  r.  II'Ag- 
Mfm(\)  WM  » diffV/rcnt  cam  in  thin  respect, 
t}>ai  their;  th^  morti^gor  waa  the  owner 
in  f<;«;,  ««  wfiM  sm  occnpier  of  the  mill,  and 
h#>  ttiifTifiwbil  in  fee  to  the  plaintifb  the 
mill  an/i  th^  fixtures  affixed  to  the  pre> 
tnm-M.  lint  here  the  mortgagor  was 
Wiljr  a  JtanehoWcr,  In  JloUand  t.  Ilo'ln- 
mm  (2),  HJaiiMmm,  J.,  in  delivering  the 
(KirmidtTtA  jnrlgmcnt  of  the  Gonrt,  said, 
"  Wo  wi»»h  to  guard  onrHclres,  by  stating 
that  otir  decision  (mo  far  as  regards  the 
nigmlratimi)  is  confined  to  the  case  before 
tut,  whcTo  the  mortgagor  was  owner  to 
the  Hamo  extent  of  the  fiztnros  and  of  the 
land.  It  a  tenant,  having  only  a  limited 
intoreNt  in  the  land,  and  an  absolute 
intorost  in  the  fiztaros,  were  to  convOT 
not  only  his  limited  interest  in  'the  land, 
and  litM  right  to  enjoy  the  fixtnres  during 
the  term  ho  long  as  thoy  continued  a  part 
of  the  land,  but  also  hia  power  to  sever 
thoHO  fixtures  and  dispose  of  them  abso- 
lutely, a  very  difibrout  question  would 
have  to  bo  considered.    As  it  does  not 

turo,  flxtur(>ii  niid  olhor  articlos  capable  of  com- 
ploto  tmiiHfur  by  dclivrry,  and  Hhall  not  include 
cliiiUvt  iiitorcHl  in  runl  onUito,  or  ehnres  or  in- 
trrvwt.  in  llio  KtoclcH,  fUiulH  or  sccuriticii  of  any 
pitrornmont,  or  in  iho  ciipitiil  or  property  of  any 
iiiwrixirotwl  or  joint-otock  com]miiy,  nor  chows  in 
<f.'r»<>it,  nor  any  i>t<)ck  or  produce  u]ion  any  farm  or 
laiKl  xrhtok  by  virtue  of  any  covenant  or  agree- 
mout,  w  of  the  cuMtom  of  the  country,  ought  not 
to  Ih>  removed  £h>m  any  farm  whore  the  same 
sh.'Ul  bo  at  the  time  of  tlio  making  of  stich  bill  of 

"lVrs\jni>l  dtattolit  Khnll  bo  doomed  to  bo  in 
tho  •  ,-i)>i>i«\>iit  JHvvs«•^^ion '  of  tlio  iM-rKon  ninking 
»» !H\i!x:;  tho  bill  of  »al<>,  no  long  an  tlioy  dliuU  ro- 
nuin  or  Iv  in  or  u|>tiu  any  Iioum',  mill,  wart'lumsc, 
bttsV.ii-^. «\»rk«,  yaivl,  lamtorotlu'r  pcrniiKiv  occu- 
IM.vl  by  him,  or  as  thoy  shall  bo  us«l  and  oi\joycJ 
by  him  in  any  pbuv  whatsvwvor,  notwithstanding 
that  formal  p>*s«>>ion  the.r»Mf  may  have  been 
takrn  by  or  jiiwn  to  any  otluT  jvrson." 

(H)  41  Uw  J.  Kop.  ^s.s.)  CJ.>.   U6;  8.  c.  Law 


ariae,  we  decide  notlmig  as  to  this.     We 
are  not  to  be  understood  as  expressing 
dissent  from  what  appears  to  have  been 
the  opinion  of  Wood,  V.C.,  in  Boyd  v. 
Shorrock  (3),  but  merely  as    guarding 
against  being  snppoaed  to  coi£rm  it." 
Bat  further,  Boyd  v.  Shorroek  (3)  was 
dissented  from  by  Malins,  Y.C,  iaBegbier. 
Fenvnek  (4),  in  which  iho  deed  was  idmost 
exactly   the  same  as  the  present  deed, 
having  two  witnessing  parts,  one  conv^- 
ing  the  land  and  the  other  the  fixtures. 
In  Boyd  V.  Shorrock  (3)  there  was  not  on 
absolute  assignment  of  tiie  fixtnres.     In 
Begbie  v.  Fenvnek  (4)  ^«^l'^"'^  V.C.,  said, 
"  The  deed  of  1868  is  in  the  same  form  as 
the  subsequent  deeds ;  there  are  two  sepa- 
rate witnessing  parts,  by  one  of  which 
the  leasehold  property  is  assigned  with 
its  appurtenances  for  the  residue  of  the 
term,  and  fay  the  other  all  machineiy  of 
every  description  was  assigned.     I  appre- 
hend that  the  proper  construction  of  this 
deed  is  that  the  fixtnres  did  not  pass  by 
the  first  witnessing  part.     The  mortgagee 
does    not  get    them    because    they    are 
annexed  to  the  freehold,  and  cannot  be 
severed  without  his   consent.     He  gets 
them  by  a  totally  different  assignment,  a 
separate  contract.     The  deed  gives  him 
two  things,  the  leasehold  propertv  firsts 
and  secondly  all  the  machinery  of  every 
description.     Where  they  pass  by  one 
witnessing  part  the  case  of  Boyd  v.  Shor- 
rock (3)  would  apply.  There  Wood,  V.O. 
— although    I    must    confess    I  do  not 
understand  the  ground  of  his  decision — 
decided  not    only  that    fixtures    passed 
under  the  assignment  in  that  case,  but 
that  the  assig^nment  was   good  against 
assignees  in  l»nkruptcy,  alt^oi^h  it  was 
not    registered    under   17   A   18    Vict, 
c.   86."     The  Vice-Chancellor  then  re- 
ferred to  Waterfall  v.  Penietone  (5),  as 
shewing  that  the  assignment  ought  to  be 
registered  in  order  that  the  goods  might 
be  taken  out  of  the  order  and  dL<<position 
of  the  trader,  and  prevent  tiiem  passing 
to  hia  assignees,  and  then  oontmued — 

(3)  37  Law  J.  Bep.  (ifA)Chaiic.  144;  8.C.  Law 
Rep.  5  Eq.  72. 

(4)  24  Law  Times  N.S.  59. 

(5)  6  K.  &  B.  876;  s.  c  26  Law  J.  Bep.  (K.S.) 
Q.B.  100. 
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"  This  oaae,  therefore,  is,  in  my  opinion, 
in  complete  opposition  to  the  decision  of 
Wood,  V.O.,  in  the  case  of  Boyd  v. 
Bhorroek  (3),  where  he  held  that  where 
machinery  affixed  for  the  purposes  of 
trade  was  assigned,  and  loose  machineiy 
also,  it  was  void  as  to  the  loose  machineiy 
becaose  it  was  not  registered,  bat  that 
the  registration  was  not  necessary  as  to 
the  ower.  I  cannot  think  that  Wood, 
V.G.,  would  haye  come  to  that  conclusion 
if  he  had  adverted  to  Waterfall  v.  Pent- 
atone  (5),  unless  he  was  prepared  to 
overrule  it.  It  is  a  remarkable  thing  that 
in  Baud  v.  Shorroek  (3)  the  very  ground 
stated  for  the  non-registration  of  the  deed 
is  that  the  mortgagor  said  it  would  injure 
his  credit;  that  is,  his  compliance  with 
the  law  by  registering  the  assignment  of 
mere  personal  chattels  would  injure  his 
credit,  when  the  very  object  of  the  Act  is 
to  prevent  persons  who  had  done  so,  ob- 
taining ialse  credit  upon  that  which  has 
been  actually  assigned.  The  point,  how- 
ever, in  Waterfall  v.  Penistone  (5),  upon 
which  my  decision  turns,  is  this;  that 
■where  freehold  or  leasehold  property  is 
made  the  subject  of  one  contract,  and 
fixtures  are  the  subject  of  another,  the 
assignment  must  be  registered.  In  my 
opinion,  in  the  present  case,  the  deeds 
most  distinctly  shew  that  the  leasehold 
property  was  one  subject  of  security,  and 
this  machinery  another.  The  deeds  being 
mere  bills  of  sale  with  regard  to  this 
machineiy,  did  in  my  opinion  require 
registration."  In  Wulff  v.  Jay  (6)  the 
deed  was  identical  with  the  present 
deed,  and  the  Court  thought  that  the 
omission  to  register  it  constituted  such 
laches  as  would  release  a  surety  &om 
liability. 

[Lush,  J. — Suppose,  in  the  present  ease, 
there  had  been  smiply  a  mortgage  of  the 
fixtures ;  would  not  registration  have  been 
necessary  P  If  so,  inasmuch  as  the  case 
states  that  the  things  in  question  were 
trade  fixtures,  it  is  difficult  to  see 
how  registration  could  be  dispensed 
with.] 

Yes,  and  the  Court  will  adopt  that 
view,  and  will   follow  the  decision  in 

(6)  41  Law  J.  Bep.  (m.8.)  03.  322 ;  e.  c.  Law 
Bep.  7  Q3.  766. 


Beghie  v.  Fenimck  (4),  which  appears  to 
be  precisely  a  case  in  point. 

Pearce,  in  reply,  referred  to  Mather  v. 
Frazer  (7). 

BucEBUBN,  J. — ^I  think  that  our  judg- 
ment ought  to  be  for  the  defendants,  on 
the  ground  that  the  indenture  of  mort- 
gage is  a  bill  of  sale  of  fixtures  within  the 
meaning  of  17  &  18  Vict.  c.  86,  and  oon- 
sequentiy  is  void  in  consequence  of  not 
having  been  registered.  The  interpre- 
tation clause  in  section  7  states  that  the 
expression  "  personal  chattels,"  used  in  the 
enacting  clause, "  shall  mean  goods,  furni- 
ture, fixtures  and  other  articles  capable 
of  complete  transfer  by  delivery,  and  shall 
not  include  chattel  interests  in  real  es- 
tate," Ac.  The  things  which  have  been 
seized  in  the  present  case  are  found  to  be 
"  trade  fixtures,"  and  are  therefore  per- 
sonal chattels.  The  legislature  provides 
that  every  bill  of  sale  bf  personal  chattels 
shall  be  filed,  otherwise  such  bill  of  sale 
shall,  as  against  assignees  in  bankruptcy, 
and  as  against  sberif  s  officers  and  every 
person  on  whose  behalf  process  shall  have 
been  issued,  be  null  and  void  so  &r  as 
regards  the  property  in  the  personal 
chattels  comprised  in  such  bill  of  sale, 
which  shall  be  in  the  possession  or  appa- 
rent possession  of  the  person  making  such 
bill  of  sale,  (fee.  There  have  been  several 
cases  in  which  the  question  has  been  dis- 
cussed, as  Holland  v.  Hodgson  (2),  in 
which  I  prepared  the  judgment  of  the 
Court,  and  Mather  v.  Frazer  (7),  which, 
in  my  opinion,  was  correctly  decided.  In 
Holland  v.  Hodgson  (2),  Boyd  v.  Shorroek 
(3)  was  referred  to,  and  we  guarded  our- 
selves against  being  supposed  to  confirm 
it.  I  think  that  under  the  circumstances 
of  that  case,  the  mortgage  deed  would 
require  registration.  [His  Lordship  stated 
those  circumstances.]  The  deed  was  not 
registered  because  the  mortgagor  feared 
that  it  might  injure  his  credit.  Upon 
this  point  Malins,  V.C,  said  in  Beghie  v. 
Fetiwick  (4)  that  it  was  "  a  remarkable 
thing  that  the  very  ground  stated  for  the 
non-registration  of  the  deed  is,  that  the 
mortgagor  said  it  would  injure  his  credit, 

(7)  2  Kay  Se  J.  536 ;  8.  e.  25  Law  J.  Bop.  (m.s.) 
Chanc  361. 


Digitized  by 


Google 


168 


OOUBT  OF  QUEEN'S  BENCH : 


[N.S. 


that  is,  his  compliance  with  the  law 
by  registeriitg  the  assignment  of  mere 
personal  chattels,  wonld  injure  his  credit ; 
when  the  very  object  of  the  Act  is  to, 
prevent  persons  who  had  done  so,  from  ob- 
taining fisdae  credit  upon  that  which  has  been 
actually  assigned."  In  Boyd  v.  Shorrock 
(3)  the  mortgagors  became  bankrupt,  and 
the  question  arose  aa  to  the  effect  of  the 
mortgage  deed,  and  whether  certain 
looms  passed  to  the  mortgagees.  The 
attention  of  Wood,  V.C,  seems  to  have 
been  principally  directed  to  the  question 
of  whether  the  looms  were  fixed  to  the 
land  or  not,  and  he  held  that  they  were 
fixtures  which  passed  with  the  property, 
and  therefore  did  not  require  a  bill  of 
sale.  I  rather  agree  with  M  alins,  V.C.,  in 
Begbie  v.  Fenwich  (4)  that  it  is  difficult  to 
follow  that  course  of  reasoning.  Begbie 
V.  Fenwiek  (4)  appears  to  have  been  care> 
fully  considered,  and  the  Vice- Chancellor 
arrived  at  a  different  conclusion  from  that 
which  Wood,  V.C,  had  arrived  at,  and 
held  that  the  deeds,  being  mere  bUla  of 
sale  with  regard  to  the  machinery,  did 
require  registration.  I  think  that  he  was 
right,  and  that  in  this  case  there  must  be 
judgment  for  the  defendants,  the  mort- 
gage deed  requiring  registration. 

Mellob,  J. — I  am  of  the  same  opinion. 
I  think  that  the  policy  of  the  Bills  of 
Sale  Act  is  carried  out  by  the  construction 
which  we  put  upon  this  case.  That  Act 
.provides  that  every  bill  of  sale  of  personal 
chattels  made  after  the  passing  of  the  Act 
shall  be  filed,  &c.  Then  the  words  "  per- 
sonal  chattels  "  are  by  the  interpretation 
clause  to  mean  fixtures  which  would  not 
necessarily  pass  upon  the  conveyance  or 
assignment  of  real  estate.  The  Special 
Case  finds  that  the  things  in  question  are 
"  trade  fixtures,"  and  if  these  alone  had 
been  assigned,  the  deed  would  require  re- 
gistration, and  I  think,  that  the  fact  of  the 
assignment  being  part  of  another  trans- 
action by  which  the  real  estate  also  is 
mortgaged  makes  no  difference.  I  think 
that  the  case  is  within  the  policy  of 
the  Act,  and  that  the  things  assigned 
are  expressly  within  the  enacting  and 
interpretation  clauses.  In  Boyd  v.  jS/tor- 
roch  (3)  the  attention  of  Wood,  V.C,  does 
not  seem  to  have  been  called  to  the  inter- 
pretation clause,    and    although    I   am 


prepared  to  treat  his  decision  with  the 
utmost  respect,  when  I  find  tiiat  it  hat 
been  already  dissented  from  by  another 
Vice-Chancellor,  who  seems  to  me  to  have 
adopted  a  construction  more  in  accordance 
with  the  Act,  I  think  that  we  are  quite  in 
a  condition  to  decide  the  case  in  the 
manner  which  seems  to  us  to  be  correct. 
Lush,  J. — I  am  of  the  same  opinion. 
The  question  which  we  have  to  determine 
is,  whether  this  mortgage  is  or  contains 
anything  which  amounts  to  a  bill  of  sale 
of  "personal  chattels,"  which  expression 
we  learn  from  the  interpretation  clause  is 
to  mean  among  other  things  "  fixtures." 
It  is  a  mortgage  of  the  residue  of  a  term 
of  sixteen  years,  but  it  goes  on  to  assign 
the  absolute  property  in  the  goods  to  tibe 
mortgagee,  and  that  comes  expressly 
withm  the  enacting  part  of  the  Act.  It 
contains  what  would  not  pass  by  the 
conveyance  of  the  term.  °  I  accept  the 
ruling  of  Malins,  V.C,  as  being  the  sound 
interpretation  of  the  statute  rather  than 
that  of  Wood,  V.C,  and  I  think  that  the 
defendants  are  entitJed  to  judgment. 

Judgment  for  the  defendants. 


Attorneys — N.  S.  E.  Stoinborg,  for  plaintiff; 
J.  W.  Sykos,  for  defendant. 


1873.  1  BUETON  (appellant)  v.  ETDBH 
April  23.  J  (respondent). 

Friendly  Society  —  Siclmess  entitling 
Member  to  Belief —Insanity . 

By  the  rules  of  a  friendly  society  estab- 
lished under  18  ^  19  Vict.  c.  63.  s.  9, 
a  member  tmder  certain  conditions  was 
entitled  to  receive  eight  shillings  a  week 
during  amy  sichness  or  accident  tluit  migU 
hefaU  him,  urdess  by  rioting  or  drutdien- 
ness,  ^c. ; — Held,  »n  the  absence  of  word* 
sliowing  a  different  intention,  that  insanity 
was  a  sidcness  which  etitiUed  a  member  to 
relief  under  the  above  nde. 

[For  the  report  of  the  above  case,  see 
42  Law  J.  Rep.  (h.s.)  M.C.  115.] 
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'iHB  QUBBN  on  tJte  proteoution 

1873.    J      of  Henrietta  Fraaer  v.  the 

April  28.  I       CABNATIO    SAILWAT    OOHPANT 

Married  Woman's  Property  Act,  1870, 
38  ^  84  Via.  e.  98.  w.  4,  9—Beg^traMm 
of  Stock  t»  Name  of  Married  Woman — 
Title. 

Upon  the  application  of  a  married  woman 
under  the  Married  Wotnan's  Property  Act, 
1870,  ».  4,  that  shares  in  a  joint  stock  com- 
pany may  he  registered  in  her  name  as  a 
married  woman  entitled  to  her  separate  tise, 
it  is  the  duty  of  the  cowpoMy  to  investigate 
and  recognise  her  title,  and  a  mxindaniAis  to 
enforce  the  performance  of  this  duty  will  be 
granted  by  the  Court. 

This  was  amle  calling  upon  theCainatic 
Railway  Company  (Limited),  to  shew 
canse  why  a  mandamus  should  not  issue 
directed  to  them,  commanding  them  to 
register  ia  the  books  of  the  company,  in 
the  name  of  Henrietta  Fraser,  as  a  mar- 
ried woman,  entitled  to  her  separate  use, 
pursuant  to  the  stat.  83  &  34  Vict.  o.  93. 
8,  4  (1),  certain  guaranteed  five  per  cent. 

(1)  The  S3  &  84  Vict  c.  9S.  e.  4,  enacts 
that — "Anj  mairied  woman,  or  any  woman 
about  to  be  married,  may  apply,  in  writing,  to 
the  directors  or  managers  of  any  incorporated 
or  joint  stock  company,  that  any'  folly  paid  np 
iharea,  or  any  debenture  or  debenture  stock,  or 
any '  stock  of  snch  company  to  the  holding  of 
which  no  liability  is  attached,  and  to  which  the 
woman  so  applying  is  entitled,  may  be  registered 
in  the  books  of  the  said  company  in  the  name  or 
intended  name  of  the  woman  as  a  married  woman 
entitled  to  her  separate  nse ;  and  it  shall  be  the 
dnty  of  snch  directors  or  managers  to  register 
SDch  shares  or  stock  accordingly,  and  the  same 
upon  being  so  registered  shall  be  deemed  to  be  the 
separata  property  of  such  woman,  and  shall  be 
transferred,  and  the  dividends  and  profits  paid  as 
if  she  were  an  nnmatried  woman ;  provided  that  if 
any  snch  investment  as  last  mentioned  is  made  by  a 
mairied  woman,  by  means  of  moneys  of- her  hos- 
band,  without  his  consent,  the  Court  may,  upon 
application,  under  section  9  of  this  Act,  order 
such  investment,  and  the  dividends  and  profits 
thereon,  or  any  part  thereof,  to  be  transferred  and 
paid  to  the  husband." 


stodk  nnmbeced  863  in  the  company's 
register,  of  the  nominal  value  of  1,2252.,  to 
which  the  said  Henrietta  Fraser  is  eu- 
titled. 

It  appeared  from  the  affidavits  that 
previous  to  1872  B.  S.  Fraser  was  the 
registered  owner  of  the  stock  described 
in  the  rule.  On  the  18th  of  April,  1872, 
a  transfer  of  the  stock  in  the  usual  form 
by  him  to  Henrietta  Fraser,  was  pre- 
sented to  the  company.  It  was  objected 
that  the  proposed  transferee  was  not 
described,  and  in  April  the  same  transfer 
was  again  presented  with  the  following 
description  after  the  name  Henrietta 
Fraser,  "  wife  of  the  above  R.  S.  Fraser." 
The  transfer  was  then  registered.  It  also 
appeared  that  in  March,  1872,  Mr.  FrMer 
executed  a  post-nuptial  settlement  of 
certain  securities,  including  the  stock  in 
question.  The  stock  was  by  this  settle- 
ment assigned  to  trustees  upon  trust  to 
pay  the  income  to  Mrs.  Fraser  during  the 
joint  lives  of  herself  and  her  husband  for 
her  separate  use,  to  the  wife  if  she  sur- 
vived and  afterwards  to  her  husband. 
This  settlement  was  duly  executed,  but 
the  stock  was  never  transferred  into  the 
names  of  the  trustees.  In  April,  1872, 
the  husband  and  wife  executed  a  deed 
reciting  the  previous  settlement,  and  that 
the  parties  were  desirous  of  putting  an 
end  to  the  trust,  and  that  the  shares,  &o., 
should  be  vested  in  the  wife,  and  declar- 
ing and  agreeing  that  the  trustees  should 
re-assign  the  property  comprised  in  the 

By  section  9 — "  In  any  question  between  hus- 
band and  wife  as  to  property  declared  by  this  Act 
to  be  the  separate  property  of  the  wife,  either 
party  may  apply  by  summons  or  motion  in  a  sum- 
mary way,  either  to  the  Court  of  Chancery  in 
England  or  Ireland,  according  as  such  property  is 
in  England  or  Ireland,  or  in  England  (irrespec- 
tive of  the  value  of  the  property)  to  the  judge  of 
the  County  Court  of  the  district  in  which  either 
party  resides ;  and  thereupon  the  judge  may  make 
snch  order,  direct  such  inquiry,  and  award  such 
costs  as  he  shall  think  fit,  provided  that  any  order 
made  by  such  judge  shall  be  subject  to  appeal  in  the 
same  manner  as  the  order  of  the  same  judge  made 
in  a  pending  suit  or  on  an  equitable  plaint  would 
have  been ;  and  the  judge  may,  if  either  party  so 
require,  hoar  the  application  in  his  private 
room." 

7, 


Digitized  by 


Google 


170 


OOUBT  OF  QTIEEITS  BENCH: 


[N.S. 


trnst  to  Mrs.  Eraser,  and  that  in  the 
jneantiiae  and  until  sach  re-asaignment 
the  troBtees  shonld  hold  the  property  for 
her  separate  use.  The  tmstees  were  not 
parties  to  this  deed.  It  was  after  the 
execution  of  -the  deed  that  the  transfer 
of  the  shares  by  the  husband  to  the 
wife,  previously  mentioned,  was  made. 
Mrs.  'Fraaex  afterwards  agreed  to  sell  the 
stock,  but  the  company  reused  to  register 
a  transfer  from  her  without  the  concur- 
rence of  her  husband,  which  was  refused. 
The  company  also  declined  to  register  the 
wife  according  to  the  terms  of  ihe  rale. 

Watkin  Williams  (0.  Bowen  with  him) 
shewed  cause. — The  company  ought  not 
to  be  compelled  to  register  Mrs.  Fraser 
in  the  manner  proposed.  If  it  should 
turn  oat  that  she  is  not  entitled  to  dispose 
of  the  stock,  the  company  by  recognising 
her  as  absolute  owner  may  expose  them- 
selves to  the  risk  of  being  compelled  to  give 
compensation  to  those  who  purchase  the 
stock — In  re  The  Bahia  and  8cm  Francisco 
Bailway  Oomj>a/ny  (2).  It  cannot  be  said 
that  she  has  furnished  the  company  with 
suf&cient  proof  of  her  title,  for  it  appears 
that  her  husband  has  refused  to  sanction 
any  dealings  by  her  with  the  stock. 

[Blacebcbn,  J. — Your  argument  is 
rather  against  the  enactment.  It  is  the 
duty  of  me  company  to  ascertain  whether 
Mrs.  Fraser  is  r^y  entitled  to  the 
stock.] 

It  has  not  been  shewn  that  she  is  entitled 
to  the  stock,  the  deed  re-assigning  it  was 
never  execated  by  the  trustees. 

J^BLiCKBUEN,  J. — The  only  transfer  of 
this  stock  was  by  Mr.  Fraser  to  his 
,  wife.  It  was  never  transferred  to  the 
trustees,  and,  as  the  company  are  not 
bound  to  recognise  trusts,  they  are  quite 
safe  in  acting  on  the  transfer.] 

Secondly,  a  mandamMs  is  not  the 
proper  remedy.  The  dispute  between 
Mrs.  Fraser  and  the  company  is  one 
which  ought  to  have  been  setued  under 
section  9. 

Witt,  in  support  of  the  rule,  was  not 
heard. 

BiiACEBUBN,  J. — Before  the  pas.sing  of 

(2)  9  B.  &  a  844 ;  ».  c.  37  Law  J.  Rep.  (n.s.) 
Q,B.  176.  ^      ' 


this  Act  the  oompaiiy  would  have  been 

right  in  revising  to  register  a  transfer  of 
this  stock  by  Mrs.  Fraser  without  her 
husband's  assent,  but  nothing  can  he 
clearer  than  that  the  Act  has  thrown  a 
burden  on  companies  which  they  did  not 
bear  under  the  previous  law.  It  has  now 
become  their  duty  to  investigate  a  mar- 
ried woman's  title  to  shares,  and  if  it  is 
made  out,  they  are  bound  to  roister  her 
as  the  owner.  As  the  defendants  fail  to 
shew  that  Mrs.  Fraser  is  not  entitled  to 
the  stock,  the  rule  for  a  mandamus  must 
be  made  absolute. 

QuAiN,  J.,  and    Abchibald,   J.,   con- 
curred. 

Bale  aisohde. 

Attomeys — ^Fritehard  &  Sons,  for  proseeotion; 
FreahflelcU,  for  defendants. 


1878.   1      THB  QUEES  V.  THE  JUSTICES  OF 

May  1.  J  EEMT. 

Quarter  Sesdont — Noiioe  of  Appeal— 
Signature  to  NoUee— 12  ^  13  VicL  e.  45. 
$.  1. 

By  12  ^  13  Viet.  e.  45.  s.  1,  «n  mry 
case  of  appeal  {except  as  ihereinafier  men- 
tioned') to  the  Oeneral  or  Quarter  Sestioiu 
of  the  Peace,  the  noUee  of  appeal  "  shali  be 
in  writing  signed  by  the  person  or  penons 
giving  the  same,  or  by  hit,  her  or  thekr 
attorney,  on  his,  her  or  their  behalf,"  ^c : 
— Held,  thai  a  notice  of  appeal  signed,  m 
the  name  of  the  appeUarU,  by  a  derk  to  the 
appeUarU's  attorney,  by  the  authority  of  tin 
appeUant,  and  afteneards  acknowledged  by 
him,  UKU  suffioimfly  signed, 

[For  the  report  of  the  above  case^  see 
42  Law  J.  Bep.  («.s.)  MO.  112.] 


1873.       1    OBEOa  (CMp^Hont)  V.   BIOTH 

April  30.  J  (respondemi). 

Pedlars  Act,  1871,  84  ^  85  VvA.  e.  96. 
ss.  8  and  4 — Carrying  a  Missionary  Basket 
— Trading. 

The  respondent  and  other  ladies  pur- 
chased materials,  which  they  made  Mo 
aprons,  handkvr^iefs  amd  other  arOcla  of 
■wearing  ofparel.    These  thei^  carried  frm 
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door  fo  door  for  tale  m»  a  &a»A»^  eoHed  <A« 
fiMMMMMiry  hatket,  and  applied  the  proceeds 
of  the  tale  to  mittionary  purposes : — ^Held, 
that  the  respondent  did  not  come  withm  the 
deunption  of  "pedlar  "  in  the  Pedlars  Act, 
1871,  and  did  not  require  a  cert^ieate  under 
that  Act. 

[Tor  the  report  of  the  above  oaae,  see 
421aw  J.  Bep.  (h.b.)  M.0. 121.] 


Fitst,  to  two  days'  loM  of  time    . 

Second,  thiid  class  railway  &re   . 

Thiid,    two    days'    boaid    and 

lodging         .... 


£  t.  d. 

1  1  0 

0  U  6 

1  1  0 


HiSBIS  «.  NICKEBSON. 


1878.    \ 
kgA  25.  J 

AucHcm.  and  Auctioneer — Qoods  tmth- 
drawnfrom  Sale — Liability — Indem/nity. 

The  defendant  advertised  in  newspapers 
that  a  ecde  hy  auction  vmuid  take  place  on 
a  particuiar  day  in  a  country  town.  He 
also  etroulated  oataloffues  specifying  the 
articles  to  be  sold.  Theplatntiff  attended 
the  sale,  intending  to  buy  certain  articles 
specified  in  the  catalogue,  but  on  the  day  of 
&e  sale  they  were  withdrawn  by  the  de- 
fendant : — Held,  that  there  was  no  implied 
eontraet  on  the  part  of  the  defendant  to 
indenmify  the  pknnt^  against  the  expense 
and  tnconvemence  wMeh  he  had  inourred. 

Plaint  to  reooTBT  22.  16s.  6d.,  con- 
Bisting  of  the  foliowiiig  items  of  ac- 
count: For  two  days'  loss  of  time  by  the 
plaintiff  at  request  of  the  defendant, 
on  his  the  plaintiff  attending  at  a  public 
sale  by  auction  advertised  by  the  de- 
fendant in  the  London  newspapers,  to  be 
held  at  Buy  St.  Edmunds,  Suffolk,  on 
the  14th  of  August,  1872,  for  the  dis- 
posal of  certain  goods  and  ofi&ce  fittings 
under  bUls  of  sale,  and  on  the  fadth  of 
which  plaintiff  duly  attended  and  was 
ready  to  purchase  in  pursuance  of  such 
request  and  public  notification,  but  the 
defendant  in  breach  thereof  at  the  time 
and  place  of  sale  so  appointed,  suddenly 
and  without  notice  wiuidrew  the  goods 
and  ofiEice  fittings  from  the  sale  and  com- 
petition, hy  wluch  the  plaintiff  lost  not 
only  his  two  days'  time  and  railway  fare, 
but  the  additional  expeDse  of  two  days' 
board  and  lodging. 


2  16  6 
The  cause  came  on  for  hearing  on 
the  16th  of  November,  1872,  when  it  was 
proved  that  the  sale  was  advertised  as 
stated  by  the  plaintiff;  and  catalogues 
circulated  and  distributed.  A  copy  of 
the  catalogue  is  to  be  taken  as  forming 
part  of  this  Gase.  It  was  also  prov^ 
that  the  plaintiff  had  a  commission  to 
purchase  at  the  sale  the  "office  fiimi- 
ture  "  advertised  to  be  sold. 

The  plaintiff  went  to  Bury  St.  Ed- 
muuds  and  attended  the  sale  and  pur- 
chased lots  other  than  those  describeii  in 
the  catalogue  as  "  of&ce  ftimiture." 

Tbe  articles  described  as  "office 
furniture  "  were  not  put  up  for  sale  but 
were  withdrawn. 

On  these  &ctB  the  County  Gourt  Judge 
gave  judgment  for  the  plaintiff;  but  at 
the  request  of  the  defendant  gave  him 
leave  to  appeal  under  the  statute. 

If  the  Court  is  of  opinion  that  the 
plaintiff  was  not  entitied  to  recover,  the 
judgment  is  to  be  set  aside  and  a  nonsuit 
entered. 

(The  catalogue  contained  the  usual 
conditions  of  sale  by  auction,  one  of 
which  was  to  the  effect  that  each  article 
was  to  be  sold  to  the  highest  bidder.) 

Macrae  Moir,  for  the  appellant. — ^There 
was  no  contract  to  put  these  articles  up 
for  sale ;  the  advertisements  amounted 
merely  to  an  offer  to  contract  with  per- 
sons making  bids  at  the  sale.  Warlmo  v. 
Morrison  (1)  does  not  apply  to  the  present 
case,  for  tiiere  the  plaintiff  actually  made 
a  bid  for  a  mare  advertised  to  be  sold 
without  reserve,  and  the  owner  bought  her  ■ 
in.  These  the  Exchequer  Chamber  held 
the  defendant,  the  auctioneer,  might 
'  have  been  liable  on  a  declaration  com- 
plaining of  his  breach  of  contract  to  sell 
without  reserve.  Lord  Campbell,  in  de- 
livering the  judgment  of  the  Queen's 
Bench,  said,  "The  case  of Poj^  v.  Oaoe(2) 

(1)  1  E.  &  K  296 ;  s.  c.  28  Law  J.  Bep.  (m.b.) 
Q.B.  18  -,  B.  c.  29  Law  J.  Bep.  («.a)  03. 14. 

(2)  3  Tern  Bep.  118. 
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has  been  considered  good  law  for  nearly 
seventy  years.  That  case  decided  that  a 
bidding  at  an  auction,  instead  of  being  a 
conditional  purchase,  is  a  mere  offer  ;^at 
the  auctioneer  is  the  agent  of  the  vendor ; 
that  the  assent  of  both  parties  is  neces- 
sary to  the  contract ;  that  this  assent  is 
signified  by  knocking  down  the  hammer ; 
and  that  till  then  either  uartv  mav  re- 
tract."  i'     >      Jr 

[Blaoebubh,  J.,  cited  Mampriee  v. 
Westley  (3).] 

There  a  sale  by  auction  was  adver- 
tised, and  it  was  held  that  no  contract  on 
which  the  auctioneer  could  be  sued  per- 
sonally was  proved. 

Warton,  for  the  plaintiff. — In  Warlow  v. 
Harrison  (l)Martin,  B.,  says,  in  delivering 
the  judgment  of  the  majority  of  the  Couri^ 
"  We  cannot  distinguish  the  case  of  an 
auctioneer  putting  up  property  for  sale 
upon  such  a  condition  (that  the  property 
shall  be  sold  to  the  highest  bidder; 
&om  the  case  of  a  loser  of  property  offer- 
ing a  reward,  or  that  of  a  railway 
company  publishing  a  time-table  stating 
the  times  when,  and  the  places  to  which, 
the  trains  run.  It  has  been  decided 
that  the  person  giving  the  information 
advertised  for,  or  a  passenger  taking  a 
ticket,  may  sue  as  upon  a  contract  with 
him — Denton  v.  The  Cheat  Northern  Bail- 
leay  Company  (4).  Upon  the  same  prin- 
ciple, it  seems  to  us  that  the  highest  bona 
fide  bidder  at  an  auction  may  sue  the 
auctioneer  as  upon  a  contract  that  the 
sale  shall  be  without  reserve."  In  Spencer 
V.  Ha/rdmg  (5)  the  defendants  issued  a 
circular  which  stated, "  We  are  instruoied 
to  offer  to  the  wholesale  trade  for  sale  by- 
tender  the  stock-in-trade,"  Ac.,  Willes,  3., 
in  his  judgment  said,  "  If  the  circular  had 
gone  on,  '  and  we  undertake  to  sell  to  the 
highest  bidder,'  the  reward  cases  would 
have  applied,  and  there  would  have  been 
a  good  contract." 

TBlackbuen,  J.— Do  you  say  that  at  an 
ordinary  sale  by  auction,  there  is  an  im- 
plied undertaking  to  go  on  with  the  sale  P] 

(3)  6  B.  &  &  420;  ■.  &  34  Lav  3.  B«p.  (ir.<.) 

U)  6  S.  &  B.  860;  B.  0.  25  Uw  J.  Bm>.  (na) 
0.8. 129.  ' 

(fi)  89  Law  3.  Bep.  (h.s.)  O.P.  882 ;  s.  e.  Law 
Bep.  6  O.P.  881. 


The  defendant  ought  at  any  rate  to 
have  given  reasonable  notice  of  the  with- 
drawal of  the  goods  &om  the  sale. 

Bl&cebubn,  J. — ^There  can  be  no  donbt 

but  that  our  judgment  must  be  for  the 
appellant,  and  tluLt  the  decision  of  the 
Judge  in  tiie  Court  below  was  wrong.  It 
appears  that  a  sale  by  auction  had  been 
advertised,  and  catalogues  distributed,  in 
which  it  was  stated  that  certain  classes  of 
articles  would  be  offered  for  sale.  The 
plaintiff  attended  the  sale,  but  it  seems 
that  the  seller  changed  his  mind,  and  that 
certain  of  the  articles  were  withdrawn 
from  the  auction.  The  plaintiff  now  says, 
"  As  I  attended  the  sale,  I  am  entitled  to 
recover  damages  for  being  deprived  of 
the  opportunity  of  purchaang  these  ar- 
ticles." It  has  been  contended  that  there 
was  a  contract  that  they  should  aotcuJly 
be  put  up  for  sale,  and  that  the  plaintiff 
should  have  an  opportunity  of  buying 
them.  But  it  would  be  intolerably  in- 
convenient if  tiie  law  were  that  any  shop- 
keeper who  closed  his  shop  without  giving 
notice,  or  the  proprietor  of  a  theatre  who 
closed  the  theatre,  should  be  liable  to  an 
action  at  the  suit  of  anyone  who  had  been 
disappointed.  It  would  be  most  incon- 
venient, and  there  is  no  authority  to  lead 
us  to  think  that  it  is  the  law.  As  for  the 
case  of  Wa/rlow  v.  Harrison  (1),  I  give  no 
opinion  as  to  whether  the  decision  was 
right  or^  wrong.  It  may  plausibly  be 
argued  that  where  a  sale  has  heem  adver- 
tised "without  reserve,"  and  the  auc- 
tioneer says,  in  spite  of  the  advertisement, 
"  I  will  knock  down  the  articles  to  their 
owner,  notwithstanding  your  remon- 
strances," it  may  plausibly,  I  repeat,  be 
argued  that  in  such  a  case  an  action  is 
maintainable.  But  this  would  not  support 
the  present  action,  unless  we  go  further 
and  extend  the  decision  to  a  case  where 
the  sale  is  not  "without  reserve."  I  am 
clearly  of  opinion  that  the  decision  of  the 
County  Court  Judge  must  be  reversed. 

QuAiN,  J. — I  am  of  the  same  opinion. 
To  uphold  the  decision  of  the  Judge  in 
the  Court  below  it  would  be  necessary  to 
go  to  this  extent,  that  whenever  a  person 
advertises  goods  for  sale  he  must  be  held 
to  be  not  at  liberty  to  withdraw  firom  the 
sale,  or  to  be  liable  to  an  action,  even 
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though  the  person  bringing  it  may  hare 
gone  generally  to  the  sale  and  bonght 
other  goods  there.  I  think  that  to  intro- 
duce snch  a  principle,  without  strong  au- 
thority for  it,  wonld  be  very  mischieToiis. 
It  is  not  according  to  the  ordinary  prac- 
tice, becanse  every  one  knows  ^t  at 
sales  by  anotion  it  is  common  to  find  that 
some  one  of  the  articles  advertised  for 
sale  has  been  withdrawn,  or  that  it  has 
already  been  disposed  of  by  private  con- 
tract. The  case  is  quite  different  &om 
those  of  advertisements  offering  a  reward 
for  information,  &c.  Here  the  articles 
were  never  put  up  for  sale,  there  was 
never  any  bidding  for  them,  and  conse- 
quently tiiere  is  no  evidence  of  any  con- 
tract. No  authority  has  been  cited  which 
is  really  in  fitvonr  of  the  plaintiff.  War- 
low  V.  Hamson  (1)  has  not  been  con- 
sidered asatisfiactoTydeoiaion,  and  fencer 
T.  Harming  (5),  so  &r  as  it  goes,  is  an 
authority  against  the  action.  To  decide 
in  &vour  of  the  plaintiff  would  render 
eveiT  person  offering  goods  Tor  sale  by 
aootian  liable  to  imemnify  every  one 


attending  the  sale  agtunst  the  expenses  of 
his  attendance  if  one  single  article  were 
withdrawn  (com  the  sale. 

Abohibau),  J. — I  am  of  the  same 
opinion.  I  can  quite  understand  that  if 
a  &lBe  and  fraudulent  representation  were 
to  be  made  that  a  sale  had  been  fixed  for 
a  certain  day,  and  persons  were  therein 
induced  to  go  to  the  place  appointed,  so 
as  to  lose  their  time,  that  they  might  be 
entitled  to  bring  an  action  against  the 
person  malring  the  representation.  But 
here  the  proposition  of  the  plaintiff  is  that 
the  defendant  is  bound  generally  to  in- 
demnify anyone  who  has  attended  a  sale 
from  which  some  of  the  articles  advertised 
are  withdrawn.  I  do  not  think  that  any 
such  contract  of  indemnity  can  be  im- 
plied. 

Judgment  for  the  drfendatU. 

Attorneys — H.   Sydney,  for   plaintiff;    Yonsg, 
Jones,  Bobettfl  and  Hale,  for  defendant. 


END  OF  EASTEB  TERM,  1878. 
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AMD  »  CRa 

Cjcc!)eqtter  Cljamftet  and  ^onsit  of  CorO0 

ON  ERROB  AND  APPEAL  IN  OASES  IN  THE  OOURT  OF  QUEEN'S  BENCH. 
TEINITT  TEEM,  36  "VICTOEiaJ. 


Jtine  3     f        KBLLOCK  «.  BUTBOVBH. 

Jbm<  Stoci  CS?«tpa»y — TTwidM*^  wp — 
OowinfeittoTO — 'SroMifer  of  Shares — Ida- 
biUtif  of  Transferee— Implied  Oontraet  to 
indmmify  Trom^eror — Banhmptey — Jn- 
speetorshw  Deed  —  Bcmhrmt  A^,  1861 
(24  ^  25  Vict.  e.  184  ».  ISS"). 

On  <Ae  4<%  ofSeptemier,  1865,  <&«  j>Zam< 
/t^  <o2(2  to  the  defendant  twenty  shares  in 
a  joimt'Stock  eotnpany.  On  the  8th  he 
exeoideda  transfer  to  the  defendant,  who 
paid  the  pwrchase  money,  and  caused  the 
transfer  to  be  registered  by  the  compa/ny  on 
the  4ih  of  December.  On  the  2Qth  of  March, 
1866,  the  defendant  tran^erred  the  shares 
to  M.  On  the  18th  of  Apnl,  1866,  t?ie  com- 
pam/y  stopped  payment,  and  on  the  8th  of 
May,  1866,  was  ordered  to  be  wound  wp.  On 
the  2^h  of  July,  1866,  M,  was  placed  on, 
the  A.  list  of  contributories,  being  the  list  of 
existing  members.  On  the  SOth  of  October, 
1866,  M.  executed  a  deed  of  inspectorship. 
An  order  was  made  upon  M.  to  pay  a  call 
of  40Z.  a  share,  hut  he  did  not  pay,  and 
the  Uquidalars  failed  to  get  any  payment 


tndc^his  estate.  On  the  6th  of  December, 
1867,  the  plaintiff  and  defendant  were 
placed  in  respect  of  the  shares  on  B.  list  of 
contributories,  being  the  list  of  past  ment- 
bers.  On  the  27th  of  December,  1866,  the 
defendant  had  executed  a  deed  of  tn- 
spectorehip,  under  s.  192  of  the  Bank' 
ruptoy  Act,  1861,  which  teas  registered  on 
the  29th  ofDec&niber,  1867.  On  [the  20th 
of  March,  1869,  the  Court  ordered  the  de- 
fendant to  pay  a  caU  of  402.  a  share,  but  he 
did  not  do  so,  and  on  the  10th  of  May  the 
plamtiff,  in  pursuance  of  an  agreement  of 
compromise  made  between  himself  and  the 
qffiaial  liquidator,  paid  the  sum  of  151.  per 
share  in  respect  of  the  twenty  shares  sold 
by  him  to  the  defendant: — Held,  that  he 
had  a  right  to  recover  from  the  defendant 
the  sums  paid,  upon  an  implied  ambract  by 
the  defendant  to  indemn^  him  against  loss 
and  liahility  upon  the  shares  iraintferred. 

Special  Casb  stated  for  the  opinion  of 
this  Court. 

In  the  Bommer  of  the  year  1865,  a 
banking  company  called  "  Bamed's  Bank> 
ing  Company,  limited,"  was  formed,  re- 
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natered  and  imoarporated  under  the 
Gompuues  Act,  1862,  with  a  capital  of 
2,000,000;.,  divided  into  40,000  shares  of 
502.  each,  and  with  the  liability  of  the  mem- 
bers of  the  company  limited  to  the  amount 
of  the  shares  respectirely  held  by  them. 

4.  The  plaintiff  became,  and  was  the 
original  holder,  and  a  registered  member 
of  the  said  company,  in  respect  of  fifty 
shares  in  the  company,  which  were  allotted 
to  him. 

5.  On  the  4th  of  September,  1865,  the 
plaintiff  sold  to  the  defendant  twenty  of 
the  said  shares,  npon  each  of  which  the 
snm  of  102.  had  been  paid,  at  the  price  of 
122.  per  share.  And  on  the  8th  of 
September,  1865,  the  defendant  paid  the 
porchase  money  to  the  plaintiff,  and  the 
plaintiff  executed  and  delivered  to  the 
defendant  a  transfer  of  the  said  twenty 
shares,  and  the  defendant  having  also 
executed  the  said  transfer  procured  the 
same  to  be  registered  by  the  said  company 
on  the  4th  of  December,  1865,  and  his 
name  to  be  entered  in  the  register  of 
members  of  the  company  as  a  registered 
member  of  the  company  in  respect  of  the 
said  twenty  shares. 

6.  The  said  transfer  was  in  the  form 
prescribed  by  the  rog^nlations  of  the  said 
company,  and  was  in  the  usual  form, 
transferring  to  the  defendant  the  said 
shares  to  be  held  subject  to  the  several  con- 
ditions on  which  the  plaintiff  held  them. 

7.  On  the  20th  of  March,  1866,  the  de- 
fendant executed  a  transfer  of  the  said 
twenty  shares,  together  with  1,335  other 
shares  in  the  said  company,  to  one  Lewin 
Banied  Mozley,  of  Liverpool,  who  having 
also  executed  the  said  transfer  on  the 
same  day  procured  the  same  to  be  r^;is- 
tered  by  the  said  company,  and  his  name 
to  be  entered  in  the  register  of  members 
of  the  company,  as  a  registered  member 
in  respect  of  the  said  tweniy  shares.  The 
defendant  was  in  &ot  the  trustee  and 
nominee  of  the  said  Lewin  Bamed  Mozley, 
but  he  concealed  this  &ct  from  the  plain- 
tifE^  who  was  never  informed  or  became 
aware  of  it. 

8.  The  last  mentioned  transfer  was  also 
in  the  form  prescribed  by  the  regulations 
of  the  said  company,  and  in  the  same 
form  miUatis  vmUmdM  as  that  from  the 
plaintiff  to  th«  de&Ddsut, 


9.  On  the  18th  of  April,  1866j  the  »>id 
company  stopped  payment^  and  before  the 
plaintiff  had  ceased  to  be  a  member  of  the 
company,  in  respect  of  any  of  the  said  fifty 
shares  so  allotted  to  him  as  aforesaid,  for 
a  period  of  one  year,  the  company  was, 
on  the  8th  of  May,  1866,  ordered  by  the 
Court  of  Chancery  to  be  wound  up  com- 
pulsorily  by  the  Court,  under  the  pro* 
visions  of  the  Companies  Act,  186^ 

10.  At  the  time  when  the  said  com- 
pany was  ordered  to  be  wound  up  as 
aforesaid,  the  said  102.  per  share,  and  no 
more,  had  been  paid  or  called  up  on  the 
said  twenty  shares. 

11.  On  the  24th  of  July,  1866,  the  said 
Lewin  Bamed  Mozley  was  placed  on  the 
list  of  contributories  of  the  said  company 
settled  by  the  said  Court,  being  the  hst  of 
existing  members  belonging  to  Class  A,, 
as  an  "  existing  member  "  of  the  company 
in  respect  of  the  said  twenty  shares  and 
other  shares  of  the  company. 

12.  On  the  30kh  of  October,  1866,  the 
said  Lewin  Barned  Mozley,  and  his  then 
late  co-partner,  executed  an  inspectorship 
deed  under  and  in  accordance  with  the 
provisions  of.  jthe  199nd  section  of  the 
"  Bankruptcy  Act^  1861,"  and  the  same 
having  been  assented  to  by  the  requisite 
majority  of  creditors  (including  the  official 
liquidators  of  the  said  company),  was 
duly  registered  on  the  26th  of  November, 
1866,  and  was  and  is  binding  on  all  the 
joint  and  separate  creditors  of  the  said 
Lewin  Bamed  Mozley  and  his  co-partner, 
the  plaintiff  not  admitting  that  he  or  the 
defendant  were  or  are  such  creditors  (1). 

13.  On  the  9th  of  February,  1867,  the 
said  Court  made  a  call  of  402.  per  share 
upon  the  contributories  in  Class  A.,  and 
made  an  order  upon  the  said  Lewin 
Barned  Mozley,  to  pay  the  said  call  in  re- 
spect of  the  said  twenty  shares,  and  the 
other  shares  in  the  said  company  held  by 
him. 

(1)  It  is  not  necessaiy  to  set  out  the  deed  of 
inspeetonliip,  or  the  agreement  of  compromise  re- 
ferred to  in  the  case.  One  of  the  pleas  set  out  the 
inspectorship  deed,  and  there  vexe  demurrers  to 
be  argned  'vith  the  special  case,  but  it  was  agreed 
bj  the  reepectire  counsel  that  the  same  points 
were  involved,  and  that  the  judgment  upon  the 
Special  Caw  shonld  decide  the  demuneis. 
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14.  The  official  liqiiidaiorB  of  the  said 
oampany  proved  under  ihe  said  deed 
i^amst  the  esiialie  of  lihe  aaid  Lewin 
Baraed  Mozle7,  bat  no  part  thereof  has 
hitherto  been  paid  by  the  said  Lewin 
Bamed  Moaley  out  of  his  estate. 

15.  The  "existing  members"  of  the 
said  company  settled  on  the  said  list  of 
contributories  in  Glass  A.,  were  nnable  to 
satisfy  the  contribntionB  which  were  re- 
qnired  to  be  made  by  them  as  aforesaid, 
ood  the  amount  of  the  snma  paid  or  re- 
covered in  respect  of  the  said  call  was 
insufficient  to  pay  the  debts  of  the  com- 
pany, and  this  having  been  made  manifest 
to  the  said  Oonrt  by  a  certificate  or  order 
made  and  dated  the  6th  day  of  December, 
1867,  the  said  Conrt  settled  on  the  list  of 
contributories  of  the  said  company,  the 
"  past  members  "  of  the  company,  that  is 
to  say,  those  persons  who  had  not  ceased 
to  be  members  for  a  period  of  one  year  or 
upwards,  prior  to  the  date  of  the  winding 
up  of  the  company,  including  the  de- 
fendant, who  was  placed  on  the  said  list 
of  contributories  as  a  past  member  of  the 
company  in  reBx>ect  of  the  said  twenty 
shares,  and  other  shares  of  the  company 
which  had  been  held  by  him,  and  also 
including  the  plaintiff  who  was  placed 
thereon  as  a  past  member  of  the  company 
in  respect  of  the  said  twenty  shares,  and 
the  ower  shares  which  had  been  allotted 
to  him  as  aforesaid. 

The  list  of  past  members  was  dis- 
tinguished as  Glass  B. 

16.  Onthe27thofDecember,  1866,  the 
defendant  and  his  partners  in  business 
executed  a  deed  of  inspectorship  under 
and  in  accordance  with  the  provisions  of 
the  192nd  section  of  the  Bankruptcy  Act, 
1861,  which  having  been  assented  to  by 
the  requisite  majority  of  creditors  (in- 
cluding the  official  liquidators  of  the  said 
company)  was  duly  registered  on  the  29th 
of  December,  1867,  and  was  and  is  bind- 
ing on  all  the  joint  and  separate  creditors 
of  the  defendant  and  his  partners,  the 
plaintiff  not  admitting  that  he  or  the  said 
Lewin  Bamed  Mozley  were  or  ore  such 
creditors. 

18.  On  the  20fch  of  March,  1869,  the 
Court  ordered  the  defendant  to  pay  a 
call  of  40Z.  per  share  in  respect  of  the 
said  twenty  shares  and  the  said  official 


licjnidatorB  proved  for  the  amount  of  the 
said  call  against  the  estate  of  the  defend- 
ant, but  the  same  has  not,  nor  has  any 
part  thereof  been  paid  by  the  defendant 
nor  realise*^  out  of  his  eataAe. 

19.  Negotiations  took  place  between 
the  plaintiff  and  the  official  liquidators  of 
the  company  in  reference  to  tiie  liability 
of  the  plaintiff  as  a  contributory  in  Class 
B.,  and  before  any  order  for  a  call  had 
been  made  on  the  plaintiff,  an  agreement 
of  compromise  in  reference  to  such  lia- 
bility was  ultimately  come  to  between 
them. 

This  agreement  of  compromise  was 
afterwards  approved  o^  and  sanctioned  by 
the  Court  of  Chancery. 

Such  agreement  was  entered  into  be- 
tween the  plaintiff  and  the  official  liqui- 
dator of  the  company  without  the  previous 
knowledge  or  consent  of  the  defendant. 

20.  Accordingly  on  the  10th  of  May, 
1870,  the  plaintiff  paid  to  the  official 
liquidators  of  the  company,  in  puiBuance 
of  the  said  agreement  the  sum  of  151. 
per  share  in  respect  of  the  said  twenty 
shares  sold  and  transferred  by  the  plain- 
tiff to  the  defendant  as  aforesaid. 

21.  The  plaintiff  claims  to  recover  in 
this  action  the  sum  of  800!.,  being  the 
amount  so  paid  by  him  as  aforesaid  in 
respect  of  the  said  twenty  shares,  together 
with  interest  thereon  at  the  rate  of  five 
per  cent,  per  «.-nTmTn,  firom  the  10th  day 
of  May,  1871,  the  date  of  the  said  pay- 
ment, until  judgment. 

22.  There  are  debts  and  liabilities  which 
were  contracted  by  the  said  company  be- 
fore either  the  defendant  or  the  plaintiff 
ceased  to  be  a  member  of  the  company, 

.  in  respect  to  the  said  twenty  shares  stUl 
outstanding  and  unsatisfied,  the  total 
assets  of  the  company,  including  the  whole 
amount  recovered  in  respect  of  calls  fifom 
the  contributories  in  Class  A.  and  Class 
B.,  having  been  sufficient  to  pay  only  5». 
in  the  pound  to  the  creditors  of  the 
company. 

23.  The  plaintiff  had  not,  until  after  the 
making  of  the  said  agoeement  of  com- 
promise, notice  that  the  defendant  had 
executed  a  deed  of  inspectorship,  or  that 
he  had  transferred  his  said  shares  to  the 
said  Lewin  Bamed  Mozley. 

The  questioQ  fin*  the  opinioQ  of  the 


Digitized  by 


Google 


Yoh.4&.-} 


TamiTT  TERM,  1873. 


177 


Comi  is,  whether  tiie  plaintiff  is  entitled 
to  lecover  against  the  defendant  in  this 
action. 

Butt  (CoAenrnthhim),  for  the  plaintiff. 
— ^E^rst,  is  there,  apart  &om  the  deed,  any 
liability  npon  the  defendant  to  save  the 
tranaferor,  the  plaintiff,  harmless  &om 
calls  in  respect  of  the  shares  transferred  ? 
Moule  V.  Garrett  (2)  was  a  case  where 
there  had  been  an  assignment  of  a  lease, 
and  the  plaintiff,  the  lessee,  was  sued  by 
'the  lessor  in  respect  of  breaches  of  cove- 
nant committed  while  the  defendants 
were  assignees.  He  was  compelled  to 
pay,  and  the  Gonrt  held  that  he  was 
entitled  to  recover  against  the  defendants. 
Willes,  J.,  said,  "  Where  two  parties  have 
become  bound,  the  one  by  contract  and 
the  other  by  estate,  to  perform  the  same 
covenant,  the  former  is  entitled  to  indem- 
nity against  the  latter  to  the  extent  of  his 
interest,  althongh  there  is  no  immediate 
privity  of  contract  between  them."  That 
principle  applies  to  the  present  caso ;  both 
plaintiff  and  defendant  are  npon  the  B 
list,  and  the  defendant  is  bound  to  in- 
demnify the  plaintiff  against  calls.  It 
mnst  be  taken  that  a  contract  existed  be- 
tween them  in  accordance  with  the  pro- 
visions of  the  statute,  see  25  &  26  Vict, 
c  89.  S8.  38, 102, 109,  &  160.  But  fur- 
ther  there  is  no  sabstantial  distinction 
between  this  case  and  Boherts  v.  Orowe  (3). 
The  only  difference  is  that  in  Bolerta  v. 
Orowo  (3)  there  was  only  one  transfer, 
namely,  from  the  plaintiff  to  the  defendant, 
while  in  the  present  case  the  defendant 
had  re-tiansferred  the  shares  to  Mozley, 
bat  snch  re-transfer  cannot  make  any 
difference  as  to  the  liability  of  the  de- 
fendant. If  the  defendant  had  paid  the 
call  of  401.  the  plaintiff  would  not  have 
been  called  upon,  and  would  not  have 
been  driven  to  make  a  compromise  with 
the  liquidator. 

[BucEBDBH,  J. — ^The  re-transfer  can 
hardly  make  the  defendant  better  off. 
You  may  at  present  assume  that  there  is 
an  implied  contract  between  the  transferor 
and  the  transferee.] 

(2)  41  Law  J.  Bep.  (ir.s.)  liseh.  62 ;  s.  c  Law 
Sep,  7  Ezch.  104. 

(3)  41  U.W  3.  Bep.  (M.a)  O.P.  198. 
Nxw  SsBua,  49.-^.^ 


.  Next,  the  inspectorship  deed  may  be 
taken  to  be  good  under  s.  192  of  the 
Bankrnpt  Act,  1861,  but  it  does  not 
follow  that  it  can  be  set  up  as  a  defence 
to  the  present  action.  Both  the  transfers 
were  made  before  the  winding  up  order. 
The  plaintiff  and  defendant  were  placed 
on  the  B  list  on  the  6th  of  December,  1866. 
The  deed  was  registered  the  29th  Decern- 
ber,  186  7.  On  the  20th  of  March,  1869,  a 
call  of  40Z.  was  made  on  the  persons  on 
the  B  list.  On  the  10th  ofMay,  1870,  the 
plaintiff  paid  151.,  carrying  out  the  terms 
of  the  compromise  which  he  had  effected 
with  the  liquidator.  Roberts  v.  Growe 
(3)  is  decisive  as  to  the  validity  of  such 
compromise.  The  question  then  arises 
whether  the  plaintiff  was  such  a  creditor 
as  under  the  Bankrupt  Act,  1861  (24 
&  25  Vict.  c.  134),  would  be  bound  by 
the  deed.  The  important  section  is  the 
163rd,  which  provides  that  if  any  bank- 
rupt E^iall,  at  the  time  of  adjudication,  be 
liable  by  reason  of  any  contract  or  promise 
to  a  demand  in  the  nature  of  damages, 
which  have  not  been  and  cannot  be  other- 
wise liquidated  or  ascertained,  it  shall  be 
lawful  for  the  Conrt  to  direct  such 
damages  to  be  assessed  by  a  jury,  and  the 
amount  of  damages,  when  assessed,  shall 
be  provable  as  if  a  debt  due  at  the  time 
of  .  the  bankruptcy.  But  the  plaintiff 
could  not  avail  himself  of  that  provision ; 
he  had  no  claim  against  the  defendant  at 
the  time  of  the  registration  of  the  deed. 
Ex  parte  Mendel,  in  re  Moor  (4)  shews 
that  the  153rd  section  applies  only  where 
there  is  a  breach  of  contiact  previous  to 
adjudication.  In  this  case  the  rep^tra- 
tion  of  the  deed  may  be  taken  to  be  the 
same  as  adjudication  in  a  bankruptcy, 
and  there  was  no  breach  of  contract  be- 
fore the  registration. 

[QoiiN,  J. — This  cause  of  action  would 
not  arise  until  there  had  been  actual 
damnification.] 

No;  it  is  dear  that  the  plaintiff 
could  not  have  proved  under  the  deed— 
Ex  parte  WUmot,  in  re  Thompson  (5), 
Holmes  v.  Symons  (6). 

(4)  33  Law  J.  Eep.  (h.8.)  Bankr.  14. 
(6)  36  Law  J.  Bep.  (m.s.)  Bankr.  17 ;  8.  c.  iMr 
Bep.  2  Ch.  Ap.  795. 
(6)  41  Law  J.  Bep.  (M.s.)  Chano.  69. 
8A 
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Oharlet  BusteU  (SenekeU  and  Seres' 
ford  with  him),  for  the  defendant. — 
Boherti  y.  Orowe  (8)  differs  &om  the  pre< 
sent  case  in  two  points — first,  that  the 
defendant  in  Boherts  v.  Orowe  (S)  was 
the  holder  of  the  shares ;  and  secondly, 
that  the  present  defendant  has  executed 
a  deed  which  has  given  to  the  company 
a  statutory  discharge.  It  is  clear  that 
there  is  no  express  contract  to  indemnify, 
and  can  one  be  implied  in  law  P  No  such 
liability  could  have  been  contemplated  at 
the  time  of  the  transfer.  No  liability 
could  be  incurred  by  the  contributories 
upon  List  B  till  there  had  been  a  &ilnre 
to  pay  the  call  upon  the  part  of  those  on 
last  A. 

[Abchibald,  J. — ^It  cannot  be  supposed 
that  the  plaintiffs  transferred  the  whole 
benefit  of  the  shares  to  the  defendant, 
and  yet  that  he  was  to  remain  liable  to 
the  burthens.] 

But  the  defendant  had  parted  with  the 
shares.  This  distinction  is  pointed  out 
by  Wightman,  J.,  in  delivering  the  judg- 
ment of  the  Court  in  Walker  v.  Bartlett 
(7),  where  he  said,  "  It  must  be  admit- 
ted  that,  in  principle,  no  substantial  dis- 
tinction can  be  taJsen  between  that  case 
and  the  present,  except  this,  that  in 
Hwnble  v.  Langsion  (8)  the  plaintiff 
claimed  to  be  indemnified  by  the  defend- 
ant against  all  future  calls,  even  though 
made  after  the  defendant  had  himself 
transferred  the  shares  to  other  persons  ; 
and  the  Court  of  Exchequer,  at  the  end 
of  the  judgment,  observes  that  if  there 
were  any  analogy  in  principle  between 
the  case  of  BvmeU  v.  Lynch  (9)  and  that 
before  the  Court,  the  defendants'  implied 
promise  would  only  be  to  indemnify 
against  such  calls  as  should  be  made 
whilst  he  was  beneficially  interested, 
whilst  the  plaintiff  Humble  claimed  an 
indemnity  against  calls  made  after  the 
defendant  had  parted  with  his  interest. 
This,  no  doubt,  is  a  very  important  dis- 
tinction," 

(7)  18  Com.  B.  Eep.  846;  s.  c.  26  Law  J.  Bep. 
(k.9.)  C.P.  263, 

(8)  7  Mee.  &  W.  617;  s.  c.  10  Law  J.  Rep. 
(n.9.)  Exch.  442. 

(?)  6  B.  &  C.  689 ;  s,  c.  4  taw  J,  Bep.  (n.s.) 
K.B,  274, 


Next,  the  deed  is  a  defence,  inasmuch 
as  the  plaintiff  might  have  proved  under 
it.  The  primary  liability  has  been  g^t 
rid  of  by  the  deed,  and  it  would  be  strange 
if  the  secondary  liability  remained.  The 
liquidator  has  proved  under  the  deeds  of 
the  defendant  and  of  Mozley  for  20«.  in 
the  pound.  The  plaintiff  might  have 
proved  (see  ss.  74,  76,  77  of  26  &  26 
Vict,  c,  89)  ;  and  under  the  circumstances 
there  was  great  probability  that  there 
would  be  a  call — Be  Pickering  (10). 
Holmes  v,  Symons  (6)  is  no  doubt 
against  the  defendant  on  the  question  of 
proof, 

Bvtt  was  not  called  upon  to  reply, 

Blaokbcbs,  J. — I  think,  even  if  Bolerts 
V.  Orowe  (3)  did  not  decide  the  matter,  that 
it  is  perfectly  clear  upon  the  principle  laid 
down  in  Walker  v.  Bartlett  (7),  and  also 
upon  general  principles,  that  when  these 
shares  were  transferred  from  the  plain- 
tiff to  the]  defendant,  and  there  was  the 
contract  to  purchase  the  shares  from  the 
vendor,  there  was  also  a  contract  that 
the  vendee  would  hold  the  vendor  harm- 
less from  all  the  burdens  of  the  property 
which  he  had  purchased.  The  transferee 
was  to  get  all  the  benefits  of  the  property ; 
he  would  have  them  as  long  as  the  posses- 
sion of  the  property  was  beneficial,  and  I 
think  that  the  law  implies  from  that  that 
he  contracts  to  indemnify  the  transferor 
against  all  the  burdens  of  the  property 
■miich  he,  the  transferee,  has  taken.  "  Qui 
sentit  oommodtim  smtire  debet  et  arms." 
That  being  so,  I  do  not  think  that  liabi- 
lify  is  got  rid  of  by  the  person  who  has 
taken  the  properfy  and  entered  into  that 
contract,  passing  over  the  property  to 
another  who  would  enter  into  a  similar 
contract  of  indemnity  as  between  those 
two,  and  would  consequently  be  liable. 
I  do  not  see  how  that  reheves  the  defen- 
dant from  the  contract  to  indemnify  the 
plaintiff  at  all.  Now  here  it  tnnia  out  on 
the  feHs  that  the  defendant  having  sold 
or  transferred  to  another  person,  he  can- 
not be  on  the  A  list.  But  as  the  year  had 
not  elapsed,  both  the  plaintiff  and  the  de- 
fendant are  put,  in  respect  of  the  same 

(10)  88  Law  J.  Rep.(K.s.)Bankr.  I ;  e.  C  "Uw 
Rep.  1  Obane,  App.  68, 
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shares,  as  fiff  aa  the  twenty  shares  are 
concerned,  apon  the  B  list.  The  effect 
of  that  is,  GoA  the  defendant  is  the  per- 
son first  liable  to  pay  the  calls  to  the 
plaintiff  though  they  are  both  liable  to 
pay  them.  I  think,  by  the  terms  of  the 
Act  of  Parliament,  they  are  both  debtors 
for  the  calls — debtors  inpresenti,  though 
tiiB  time  of  the  payment  has  not  actnaHy 
axiBen. 

In  that  state  of  things,  if  the  de- 
fendant had  paid  the  amount  nnpaid 
on  the  shares,  which  is  the  amount  for 
which  the  call  is  made,  to  that  amount 
ihe  plaintiff  could  not  be  called  on  to 
pay.  But  the  defendant  did  not  pay,  and 
consequently  the  plaintiff  was  Uable  to 
pay  the  4i)l.  a  share.  Then  the  plaintiff 
made  an  arrangement  with  the  official 
liquidator,  by  which,  instead  of  their 
exacting  the  402.  a  sluire  from  him,  they 
were  content  to  exact  only  Ibl.  a  shore. 
Thatdiminishes  thedamages,  and  therefore 
on  the  twen^  shares  the  sum  claimed  is 
8002.,  instead  of  8002.  In  respect  of  that 
amount  he  can  recover,  unless  the  deed 
made  with  the  creditors,  and  which  binds 
the  creditors  at  that  time,  prevents  it. 
The  defendant  has  to  shew  tibat  the  plain- 
tiff is  one  of  the  creditors.  I  think,  in 
order  to  do  that,  the  first  step  is  to  shew 
that,  under  the  Bankrupt  law  in  force 
at  the  time,  the  plaintiff  was  a  person 
who  could  have  proved  at  all.  The  legis- 
lature has  in  the  different  Bankruptcy 
Acts  been  enlarging  the  sphere  of  proof^ 
and  consequently  they  have  enlarged  the 
description  of  persons  who  are  classed  as 
creditors.  But  with  regard  to  the  Act 
of  1861,  the  only  section  which  there  is 
any  pretence  for  saying  has  the  effect 
contmided  for  here,  is  the  153rd  section, 
and  upon  the  decisions  that  have  been 
cited,  and  upon  the  words  too,  it  ia  quite 
plain  that  does  not  apply  in  ihe  present 
case.  Ilookinvainfbranysuch provision. 
The  158d  section  is,  "  If  any  bankrupt 
shall  at  the  time  of  adjudication  be  liable 
by  reason  of  any  contract  or  promise  to  a 
demand  in  the  nature  of  damages  which 
have  not  been  and  cannot  be  otherwise" 
liquidated  or  ascertained,"  then  he  may 
prove  for  it.  In  E»  parte  MendeU ;  in  re 
Moor  (4),  which  was  cited  for  Lord 
Westbniy'a  judgment,   the  deoisioii  is 


(which  on  looking  at  the  words  of  the 
Act  is  pretW  dear),  that  the  breach  of 
contract  which  gives  rise  to  the  unliqui- 
dated demand  must  accrue  before  the 
time  of  the  adjudication.  That  is  very 
much  fortified  by  seeing  that  the  154th 
section  makes  a  person  a  creditor, 
who  may  prove,  provided  he  be  liable 
to  pay  fixed  sums  of  money,  yearly 
or  otherwise,  payable  at  fixed  times. 
That  shews  that  the  legislature  was  quite 
well  aware  that  to  meet  the  case  of  a 
contract  not  yet  broken,  it  was  necessary 
to  say  BO  in  express  words,  but  it  confines 
it  to  cases  of  fixed  sums.  It  seems,  there- 
fore, that  this  particular  class  of  liabilities 
has  not  been  made  provable  under  the 
Bankrupt  Act,  and  consequently  this 
deed  is  no  defence  at  all. 

Mr.  Bussell  has  endeavoured  to  argue, 
that  because  the  o£&cial  liquidator  is 
made  to  prove  under  this  deed,  though  he 
may  only  have  got  a  shilling  in  the  pound, 
that  we  are  to  consider  the  debt  as  paid, 
and  that  therefore  the  plaintiff  is  to  be 
treated  as  having  been  paid  the  debt  by  the 
defendant.  But  that  is  not  so.  The 
amount  is  unpaid  in  the  sense  that  any 
creditor  or  debtor  would  understand  it, 
that  is,  unpaid  by  actual  payment.  It 
does  not  mean  that  it  shall  be  considered 
as  paid  if  the  person  liable  for  it  becomes 
bankrupt  and  has  got  a  discharge.  Even 
if  there  were  not  the  decision  of  Boberta 
V.  Orowe  (3),  I  should  have  no  hesitation 
in  holding  tiiat  the  defendant  fEiils  on  all 
the  points,  and  that  the  plaintiff  is  en- 
titied  to  judgment  for  the  sum  of  3002. 

Quinr,  J. — ^I  am  of  the  same  opinion. 
It  is  clearly  established  by  a  series  of 
decisions,  of  which  Boherts  v.  Orowe  (3) 
is  the  last,  that  there  is  a  contract  to  in- 
demnify the  transferor  in  respect  of  any 
liability  that  could  arise  afterwards,  and 
that  applies  either  when  the  transferor  is 
put  on  the  A  List  or  the  B  List,  and  the 
cases  shew  it  is  the  same  thing  when,  as 
in  the  present  case,  both  the  transferor 
and  transferee  are  put  on  the  B  List. 
Mr.  BuBsell  sought  to  point  out  a  distinc- 
tion in  this  case,  firom  the  fact  that  the 
defendant  had  transferred  his  shares  to 
another.  He  says  that  the  contract  of 
indemnity  ia  not  to  hold  the  transfsree 
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harmless  aganuBt  any  liabilitieB  'wfaioh  he 
may  incur  as  having  been  the  holder  of  the 
shso'efl  Airithin  a  year  before  the  winding 
np,  bat  that  the  liability  is  to  be  limited 
to  the  time  daring  which  the  transferee  is 
in  the  actaal  possession  of  the  shares, 
and  ceases  when  he  transfers  them. 
There  is  nothing  in  the  cases,  or  the  Act 
of  Parliament,  or  the  natare  of  thingta, 
which  goes  so  to  limit  the  liability,  bo- 
oaase  the  liability  arises  from  the  statute, 
which  enacts  that  the  transferor  shall  re- 
main liable  for  twelve  months  after  he  has 
transferred  the  shares.  That,  point  did 
'  not  exist  in  the  case  of  Burnett  v.  Lyneh 
(9),  nor  in  the  case  of  Walker  v.  Bari- 
lett  (7);  there  the  liability  ceased  at  once 
when  the  transfer  took  place,  but  here  the 
atatate  expressly  says  that  it  shall  not 
cease  nntU  twelve  months  afterwards. 
It  is  oat  of  that  that  the  liability  arises, 
therefore,  &om  the  nature  of  things,  there 
oajinot  be  any  such  limitation  of  liability 
on  the  part  of  the  defendant  as  Mr. 
Bnssell  contends  for. 

Then  the  other  point  is  whether  this 
liability  on  the  part  of  the  defendant  to  the 
plaintiff  was  in  existence  at  the  date  of 
the  composition  deed,  or  at  the  time  of 
its  registration.  It  seems  on  the  autho- 
rities to  be  qnite  clear  that,  as  between 
two  creditors,  that  is  not  so,  and  that  the 
debt  did  not  arise  until  long  after,  and  it 
was  only  then  that  the  damages  could 
arise  in  respect  of  this  matter.  It  is 
dear  that  the  plaintiff  is  not  brought 
under  the  153rd  section,  because,  as  Lord 
Westbniy  says,  in  E»  parte  Mmdeli  (4), 
there  is  no  cause  of  action  complete 
at  the  time ;  it  did  not  arise  until  two 
years  afterwards.  Therefore  we  have  to 
come  back  to  the  old  question  in  these 
cases,  which  is,  if  the  claim  was  proveable 
it  is  discharged,  but  if  it  was  not  prove- 
able it  is  not  discharged;  there  was 
no  proveable  debt  here.  For  these 
reasons,  I  agree  with  my  brother  Black- 
bum  that  our  judgment  ought  to  be  for 
the  plaintiff. 

Abohibald,  J.— The  two  questions  in 
this  case  appear  to  be,  what  is  the  nature 
and  extent  of  the  liability  incurred  by 
way  of  indemnity,  upon  the  transfer  of 
the  sbajres  P  and  next,  to  what  extent,  if 


at  all,  is  the  deed  of  inspectorship  a  de- 
fence P  With  regard  to  the  first  point, 
I  think  it  is  quite  clear,  upon  the  decided 
cases,  that  the  contract  of  indemnity 
must  extend  to  relieve  the  transferor,  as 
between  him  and  the  transferee,  entirely 
of  the  whole  future  burdens  of  the  pro- 
perty. The  very  reason  of  the  thing 
seems  to  be  in  accorduice  with  that  view, 
because  the  transferor,  parting  with  the 
whole  benefit  of  the  shares,  and  trans- 
ferring that  to  the  transferee,  as  between 
him  and' the  transferee,  the  only  implica- 
tion must  be  that  the  transreree  is  to 
hold  the  transferor  harmless  aa  regards 
all  future  calls.  The  legislature  has  left 
him  liable  to  the  company,  primarily,  for 
a  year  after  the  transfer,  but  that  does 
not  affect  the  question  as  between  trans- 
feror and  tnuasferee.  Therefore,  both 
upon  reason  and  as  settled  by  the  de- 
cided cases,  the  point  is  perfectly  clear 
that  though'  he  has  transferred  to  some- 
body else,  he  cannot  by  that  means  get 
rid  of  his  liability  to  the  transferor. 

As  regards  the  second  point,  as  to  the 
effect  of  the  inspectorship  deed,  the  ques- 
tion is  whether  there  was  a  liability 
which  could  be  proved  under  the  deed  by 
tiie  plaintiff.  I  think,  when  we  look  at 
the  language  of  the  15Srd  section,  which 
says,  "If  any  bankrupt  shall,  at  the  time 
of  adjudication,  be  liable  to  a  demand  in 
the  nature  of  damages,"  it  is  clear  that 
it  means  a  legal  liamlity  which  has  ac- 
crued at  the  time.  That  is  the  effect  of 
the  decision  by  Lord  Westbury,  and  I 
confess,  upon  the  language  of  the  statute, 
I  should  think  one  can  have  veiy  little 
doubt  that  that  is  the  meaning  of  it ;  it 
means  that  a  right  of  action  must  have 
accrued  at  the  time,  and  unless  that  haa 
taken  place,  there  is  no  right  to  prove 
under  the  deed.  Here  the  plaintiff  had 
no  right  to  prove  under  the  deed,  because, 
though  the  remedies  on  behalf  of  the  com- 
pany are  much  larger,  so  that,  under  some 
of  the  sections,  they  may  prove  against 
persons  on  the  A  list  even  before  oalls  are 
made,  when  there  is  a  liability,  which  is 
a  liability  to  pay  in  tdie  future,  that 
makes  no  difference  at  all  as  r^ards  a 
case  -of  this  kind.  The  liability  being 
that  of  the  transferee  at  the  time,  the  de^ 
ftodaiut  executed,  tiie  deecf,  the  j^ktiutayDF 
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would  hare  no  right  to  prove  at  all.  I 
think,  on  both  these  grounds,  the  defen- 
dant has  failed  here,  and  that  onr  jadg- 
ment  mnst  be  for  the  plaintiff. 

Judgment  for  the  plaimtiff. 

AttomeTs — Oregoi^  &  Co.,  agents  for  Duncan, 
Hill  Sc  Co.,  of  LiTerpool,  for  plaintiffi) ;  Elmslejr, 
FonyUi  St  Co.,  for  defendants. 


June 


'ii. } 


RETNOLDtr  AND  ANOTHEB 


^yJ^/^eix^t. 


V.  HOWELL. 


Staying  Froceedings  —  AMion  brought 
toiihout  Avtiwnty, 

If  an  attorney  brings  an  action  in  the 
name  of  a  person  who  has  not  given  him 
any  avthorUy  to  do  so,  such  person  is 
eiMtled  to  have  the  proceedings  stayed. 

Rale  calling  apon  the  defendant  upon 
notice  of  the  role  to  be  given  to  his  at- 
torney, to  shew  cause  why  all  proceedings 
in  the  action  should  not  be  stayed. 

It  appeared  from  the  affidavits  that,  on 
the  24th  of  April,  1878,  the  defendant 
gave  notice  to  the  plaintifils  to  proceed  to 
the  trial  of  tiie  action.  The  attorney  who 
had  brought  the  action  in  ihe  names  of 
jheplaintifffl  was  one  M. 

The  plaintifEs  were  two  sisters  canying 
on  business  in  Sonth  Audley  Street,  and 
they  swore  in  their  affidavit,  amongst 
other  things,  as  follows — "  We  positively 
B^  that  we  never  authorised  the  said 
Ux.  M.  to  brin^  this  action  or  any 
other  action  agamst  the  defendant,  and 
that  the  same  has  been  brought  without 
our  knowledge  or  authority.  We  were 
not  aware  of  the  action  having  been 
brought  until  the  Srd  day  of  May  instant, 
when  we  received  from  the  said  Mr. 
M.  a  notice  to  proceed  to  the  trial  of 
the  cause  which  had  been  served  on  him 
on  the  part. of  the  defendant." 

Murphy  shewed  cause  against  the  rule. 
—(He  first  urged  that  the  affidavits  were 
not  sufficient  to  shew  that  the  plaintiffs 
had  not  authorised  the  attorney  to  bring 
tbe  tfcti<«i  for  them.)  The  rule  ought  to 
be  discharged  on  tibe  authority  of  the 


case  of  Mudry  v.  Nevman  (1),  where  it 
was  held  to  be  no  answer  to  a  rule  for 
judgment  as  in  case  of  a  nonsuit  that  the 
action  was  brought  by  an  attorney  with- 
out the  knowledge  or  authority  of  the 
plaintiff.  Parke,  B.,  there  said  that  he 
feared  that  the  plaintiff's  only  remedy 
was  against  the  attorney.  Subiart  v. 
Phillips  (2)  was  cited  in  moving  for  the 
rale,  but  that  case  is  no  anthorify  in  sup- 
port of  the  present  rule,  the  application 
having  been  made  by  the  defendant. 

[BLACKBUS5,  J. — That  is  bo^  but  Bob- 
son  V.  Eatoti  (3)  was  cited  by  Parke,  B., 
and  is  very  strongly  in  favour  of  making 
the  present  rule  absolute.] 

It  must  be  admitted  that  there  is  diffi- 
culty in  distinguishing  that  case  from  the 
present. 

FuUerton,  in  support  of  the  rule.— The 
affidavit  is  sufficient,  and  Bohson  v 
Eaton  (3)  is  decisive  of  the  question,  as 
to  the  power  of  the  Court  to  stay  the 
proceedmgs. 

BLiOKBTTBN,  J. — The  affidavit  is  not  so 
precise  as  one  could  wish,  but  I  think 
that  we  may  act  upon  it,  and  that  we 
cannot  suppose,  in  the  teeth  of  such  an 
affidavit,  that  the  attorney  had  authority 
to  brinjg  the  action  in  the  names  of  the 
plaintim.  The  next  question  is  one  of 
law,  namely,  assuming  that  the  attorney 
acted  without  authority,  have  the  plain- 
tiffs  a  right  to  call  upon  us  to  stay  the 
proceedings  P  In  the  Anonymous  Cttse  in 
1  Salk.  p.  86,  Holt,  0.  J.,  said,  that  where 
an  attorney  takes  upon  him  to  appear 
the  Court  looks  no  farther,  but  proceeds 
as  if  the  attorney  had  sufficient  authority, 
and  leaves  the  party  to  his  action  against 
him.  The  Court  seems  to  have  thought 
that  the  judgment  was  regular,  and  tibat 
the  remedy  was  by  action  against  the 
attorney  who  acted  without  authority,  and 
at  pstge  88  the  question  would  seein  to  be 
whether  or  not  the  attorney  was  solvent, 
but  there  is  the  case  of  Bobson  v.  Baion  (3) 
which  is  distinctly  contrary.  Th^re  the 
nction  was  brought  in  the  Court  of  King's 

(1)  lC.U.&B.403;a.e.8LavJ.IUp.  ()r.5.) 
£xch.  856. 

(2)  18  Mee.  Sc  W.  703;  ■.  c  14  Law,  J.  Bep. 
(K.s.)  Exch.  108.       ■ 

(8)  1  Term  B«p.  63. 
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Benoh,  and  the  defflndant  pleaded  iihat 
after  the  making  of  the  promises  in 
the  declaration  mentioned,  the  plaintiff, 
by  William  Hodsson,  his  attorney, 
impleaded  the  defendant  for  the  very  same 
canse  of  action.  That  in  the  course  of 
that  suit  it  was  ordered  by  the  Oonrt 
that  the  defendant  should  pay  to  the 
plaintiff  the  earn  of  62Z.,  if  the  plaintiff 
would  accept  thereof  in  discharge  of  the 
snit,  and  if  not,  that  the  defendant  should 
immediately  pay  the  same  into  Court. 
That  in  pursuance  of  that  order,  he  did 
pay  the  same  into  Court,  and  that  the 
said  William  Hodgson,  the  attorney  for 
the  plaintiff  in  that  suit,  took  the  same 
out  of  Court.  Then  there  was  a  repli- 
cation that  William  Hodgson  was  never 
retained  by  the  plaintiff  to  implead  the 
plaintiff  or  empowered  hj  the  plaintiff  to 
receive  the  money  out  of  Court  for  him. 
Bejoinder  (not  denying  that  Hodgson 
was  not  retained  ^the  plaintiff,  but) 
saying  iJiat  the  said  William  Hodgson  was 
a^nitted  and  received  on  record  by  the 
said  Court  of  Common  Fleas  as  the  at- 
torney of  the  plaintiff  and  permitted  by 
the  said  Court  to  receive  the  said  money 
out  of  Court.  To  this  there  was  a  de- 
murrer. In  fact  one  Davis  having  pro- 
cured a  forged  power  of  attorney  had 
oommiasioned  Bxidgson  to  bring  the 
addon,  and  the  money  pud  into  Coqrt 
had  been  paid  by  Hodgson  to  him.  Lord 
Mansfield,  C.J.,  said — "  There  can  be  no 
doubt  upon  this  case.  The  attorney  who 
trusted  to  the  warrant  of  attorney  is 
liable,  and  Davis,  who  committed  the 
forgery,  is  liable  to  him.  The  record  of 
the  Common  Pleas  amounts  to  no  more 
than  this,  tl^t  the  attorney  prosecuted  the 
suit  in  the  plaintiff's  name,  but  it  does 
not  Btate  the  authority  giTen  to  him  by 
the  plaintiff  for  so  doing."  Therefore  the 
Court  oame  to  the  conclusion  that  judg- 
ment must  be  given  for  the  plamtiff. 
Thia  was  quite  inconsistent  with  the 
decision  in  Salkeld,  and  it  decides  that  as 
long  as  the  attorney  acted  without  an- 
thority  the  proceeding  was  a  nullii^  alto* 
gether.  Then  the  question  arises  whether 
we  can  impose  any  terms  when  the  pro* 
oeeding  is  a  nullitjr.  In  Mvdry  v.  New- 
man (I),  Uohaon  v.  Eaion  (8)  waa 
not  brought   to   the   attention   of  (he 


Court,  nor  in  Barber  v.  WUMnt  (4),  when 
Parke,  B.,  was  sitting  alone.  In  Bayley 
V.  BueUand  (5)  it  was  cited,  and  upon 
the  authority  of  Hubbart  v.  PhiUtps  (2), 
in  which  case  Parke,  B.,  had  mentioned 
and  referred  to  it,  the  Court  decided  that 
the  judgment  was  irregular  and  must  be 
set  aside.  The  point  was  raised  in  Skm- 
Aope  V.  Firmin  (6),  but  what  became  of 
it  I  do  not  know.  We  must  take  it  in  this 
case  that  the  action  was  brought  without 
authority  from  the  plaintifiEs,  and  that  it 
must  be  stayed.  Of  course  whenever  a 
person  hears  that  an  attorney  has  brought 
an  action  in  his  name  without  any  autho- 
rity, he  should  repudiate  it  as  soon  as 
possible. 

Aboexbald,  J. — I  am  of  the  same 
opinion.  In  some  of  the  cases  the 
decision  has  turned  upon  the  quesiaon 
whether  or  not  the  attorney  was  solvent, 
but  in  those  oases  Bob$on  y.  Eaton 
(3)  was  not  brought  to  the  attention 
of  the  Court.  The  law  is  settled  by 
that  case,  and  the  only  question  which 
we  have  to  decide  is  one  of  fitot 
whether  the  attorney  is  shewn  to  have 
acted  without  authority  or  not.  I  think 
it  does  sufficiently  appear  that  he  did  so 
act  without  authori^,  and  that  the  plwn* 
ti£b  are  entitled  to  have  the  prooeedings 
stayed. 

Btdo  dbiolwU  without  eottt. 

Attorn^  —  Dod   &   Longstafb,  for  pbintiffii ; 
Field,  BoMoe  &  Co.,  for  defendant*. 


1878 
May  31 


{ 


THE  QUEEN  V.  THE  CHEBBIBB 

LINES  COKUmEE. 

THE   BkUB  V.  THE   SAME. 

Speeiai  Oonttdble — Appointmati  ef—l  ^ 
2  WiU.  4u  e.  ^— Order  for  Paymon*  of— 
1^2  Viet.e.  80— Eight  tohe  heardagaiiut 
tueh  Orders  being  made. 

Under  1^2  WiU.  4.  c.  41,  jiuiieet  of  the 
peace  may  appoint  speeiai  constables,  tf  it 

(4)  6  Dowl.  P;C.  80S. 

(6)  1  Ezch.  Bep.  1 ;  8.  e.  16  Law  J.  Bep.  (k.s.) 
Ezch.  804. 

(6)  3  Bing.  V.O.  801 ;  a.  e.  6  Law  J.  Bep. 
(x*)  OJP.  176. 
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t*  made  to  appeeerto  them  vfonoaihof  amy 
credible  witneas  thai  a  tunmU  or  riot  may 
he  reasonably  e^prehended,  and  if  they  are 
tf  opkUon  thcd  the  ordinary  officert  ap- 
poMed for  preserving  fhepeaee  are  w>t  su§i- 
'  dent. 

Under  1^2  Viet.  e.  80,  justices  are 
empowered,  vpon  being  saiisfied  vpon  the 
oaahs  of  tivree  credible  witnesses,  that  the 
appoiniment  of  such  speoiai  constables  ioas 
oeeasioned  by  tTie  behavuntr,  and  reasonable 
apprehension  of  the  behaviour,  of  persons 
employed  upon  railway  works,  to  make  an 
order  for  the  payment  of  such  speoiai  con- 
stables itpon  the  treasurer  or  other  officer 
having  the  control  of  the  funds  of  amy  com- 
pamy  earrying  on  such  works : — 

Held,  that  before  such  last-mentioned 
order  is  made,  an  opportunity  mAist  be 
afforded  to  the  persons  upon  whom  it  is 
proposed  to  be  made  to  be  heard  against  it. 

[Pot  the  repOTt  of  the  above  case  see 
42  Law  J.  Rep.  (h.s)  M.0. 100.] 

1878.  loKorcH  v.  thb  obsdit  vonoieb 

Jnty  5.  /  COHPANT. 

Jomi  Stock  Oompony — Debenture — NO' 
gotiable  Instrument. 

A  company  ineorporcUed  under  the  Oom- 
ponies  let,  1862  (25  ^  26  Viet.  e.  89), 
WHed  a  deifenture  under  the  seai  of  the 
company  and  cotmtersigned  by  two  of  the 
diroBlorsandtheseereft(ry.  By  it  the  company 
promised,  street  to  conditions  endorsed,  to 
pay  to  the  bearer  the  sum  of  IQOl.  upon  the 
1st  of  May,  1872,  or  upon  any  earlier  day 
lypon  which  U  should  be  ewtiiled  to  be.  paid 
tff  or  redeemed  according  to  the  conditums. 
By  the  conditions  the  company  eontraeted 
not  only  to  pay  the  money,  but  also  to  cause 
a  portion  <^  the  d^enture  to  be  drawn  in  a 
stipulated  manner.  Of  late  years  a  custom 
of  trade  has  prevailed  to  treat  such  bonds  as 
negotiable  instruments : — Held,  that  the 
debenture  was  not  a  negotiable  instrument, 
and  that  therefore  where  it  had  been  stolen 
from  the  oumer,  no  action  could  be  main- 
tained upon  it  agamst  the  company  by  a 
penon  wio  claimed  through  the  thief  who 
ftobit. 


Declaration  that  thd  defendants  Eoade 
their  certain  debenture  in  the  words  and 
figures  following — 
"No,B.499. 
"The  Credit  Foncier  of  England, 
Limited. 

"  Licorporated  nnder  the  Company's 
Act  of  1862. 

"  £100  Debenture  £100. 

"  The  CreditPoncier  of  England,  Limited, 
hereby  promise  (sabjeot  to  the  conditions 
endorsed  on  this  debenture)  to  pay  to  the 
bearer  the  sum  of  lOOZ.  on  the  1st  day  of 
May,  1872,  or  upon  any  earlier  day  upon 
which  this  bond  shall  be  entitled  to  be 
paid  off  or  redeemed,  according  to  the 
said  printed  conditions  endorsed  hereon, 
such  payment  to  be  made  at  Messrs. 
Smith,  Payne  &  Smiths,  bankers.  No,  1, 
Lombard  Street,  London. 

"  And,  subject  to  the  said  endorsed  con- 
ditions, the  Credit  Foncier  of  England, 
Limited,  hereby  further  promise  to  pay  to 
the  bearer  interest,  at  the  rate  of  eight  per 
cent,  per  annum,  upon  the  said  sum  of 
1002.  hereby  secured,  by  equal  half-yearly 

?ayments  on  the  1st  of  November  aad  the 
st  of  May  in  each  year,  according  to  ths 
coupons  hereto  annexed,  the  first  of  such 
hall-yearly  payments  to  be  made  on  the 
Ist  day  of  November,  1869,  and  to  be 
continued  half-yearly  up  to  the  1st  day 
of  May,  1872,  unless  this  debenture  shall 
be  entitled  to  [be  paid  off  or  redeemed 
upon  any  earlier  day  than  the  1st  day  of 
May,  1872,  in  which  case  the  payment  of 
such  interest  shall  be  made  up  to  such 
earlier  day  only.  And,  subject  to  the 
said  endorsed  conditions,  the  Credit  Fon- 
cier of  England,  Limited,  hereby  further 
promise  to  pay  to  the  bearer  as  and  by 
way  of  additional  interest  or  bonus  upon 
the  said  principal  sum  of  1001.  hereby 
secured,  the  fiu^her  sum  of  10{.,  such 
payment  to  be  made  at  the  same  time  and 
place  as  the  said  principal  sum  of  lOOZ. 
shall^  become  payable  according  to  the 
tenor  of  this  bond  and  the  conditions 
hereon  endorsed. 

"  In  witness  whereof,  the  common  seal 
of  the  Credit  Foncier  of  England,  Limited, 
has  been  a£Szed  this  19th  day  of  Hay, 
1869. 


"  Directors. 


f  Q.  N.  Alfain. 

1a,p. 


Conniiurfaflin. ' 
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■*'  Houy  J.  Baoher,  Fmaadal  Secre- 
tary. 

"  Conditioiu  upon  wliioh  tliia  debenture 
is  issaed— 

"  1.  This  debenture  is  one  of  the  series 
B.  of  debentures  of  lOOZ.  each,  Nos,  81  to 
1,140  inolusive,  issaed  by  the  Credit 
Foncier  of  England,  Limited. 

"  2.  The  debentttres  of  the  several  series 
amount  together  to  200,0002.,  and  are 
issued  in  amounts  of  5002.,  1002.,  502., 
202.  and  102.  as  follows— 

Srriea    A.  80  debeniurea,  No.  1  to  80 

offiOO;.  each.  .  .  .  ^[iMl.OOO 
„       B.   1,060  debentures,  No.  81  to 

1,110  of  100^.  each  ,  .  106,000 
„       C.  790  debentures,  No.  1,141  to 

l,930of  602.  each  .  .  89,600 
„       D.  380  debentures,  No.  1,931  to 

2,310  of  20/.  each         .        .  7,600 

„       £.  690   debentures.  No.  2,311 

to  3,000  of  102.  each     .        .  6,900 


8,000 


£200,000 


"  8.  The  debentures  will  be  paid  ofif  or 
redeemed  according  to  the  following  table 
shewing  the  times  when  such  redemptions 
are  to  be  made,  and  the  aggregate  prin- 
cipal Buma,  exclusive  of  bonus  or  ad- 
ditional interest,  to  bo  paid  off  on  each 
occasion — 


Sates  of  Bedemption. 

1870,  l8t  of  May 

1st  of  November 

1871,  iBt  of  May 

1st  of  Novembai 
1872, 1st  of  May 

Amount. 

.      £40,000 

40,000 

40,000 

40,000 

40,ooq 

£200,000 

"  4  A  proporidonate  nnmber  of  deben- 
tures of  eacn  series  will  be  drawn  for 
redemption  at  each  periodical  drawing. 

"  6.  The  directors  of  the  Credit  Fon- 
.  oier  of  England,  limited,  however  reserve 
to  themselves  the  right  to  pay  o£F  the 
whole  of  the  debentures  at  any  earlier 
period  than  those  specified  above,  on 
giving  thirty  days'  notice  by  advertise- 
ment in  a  London  daily  newspaper  of 
their  intention  so  to  do ;  shonld  such 
right  be  exercised  both  ibB  amount  of 
interest  then  accrued  and  a  bonus  equal 
to  102.  per  cent,  on  the  amount  of  the 
debenture  by  way  of  additional  interest 
will  be  paid  at  tihe  swae  time. 


"  6.  The  partioalar  debentniBB  to  be 
paid  off  on  each  occasion  ^rill  be  detesw 
mined  in  the  following  manner. 

"  (a)  The  drawings  will  tailce  plaoe 
half-yearly  at  the  office  of  the  Credit 
Foncier  of  England,  Limited,  St.  Clement's 
House,  St.  Clement's  Lane,  in  the  City 
of  London,  or  other  the  head  office  of  that 
company  for  the  time  beins|,  in  the  pre- 
sence of  a  notary  public  of  the  City  of 
London,  at  least  twenty-one  days  before 
the  respective  half-yearly  days  on  which 
the  debentures  are  to  be  paid  off  or 
redeemed. 

"  (5)  Public  notice  of  such  drawing 
will  be  g^ven  by  the  company  at  least  ten 
days  previously  by  advertisement  in  a 
London  newspaper. 

"  (c)  Forthwith,  after  eaoh  drawing, 
notice  will  be  given  by  advertisement  in  a 
London  daily  newspaper  of  the  numbers 
and  amounts  of  the  debentures  drawn  to 
be  paid  off  the  next  half-yearly  day  for 
redemption. 

"  7.  All  the  debentures  not  previonsly 
drawn  will  become  payable  on  me  1st  day 
of  May,  1872. 

"  8.  Every  debenture  is  entitled  to 
interest  on  the  principal  sum  at  the  rate 
of  eight  per  cent,  per  annum,  payable  on 
the  1st  day  of  November  and  the  1st  day 
of  May,  the  first  of  such  payments  to  be 
made  on  the  1st  day  of  November,  1869, 
and  to  be  continued  until  the  1st  of  May, 
1872,  unless,  in  the  meantime,  the  deben> 
tore  shall  become  entitled  to  be  ^d  off 
or  redeemed,  and  in  that  case  interest 
shall  only  be  paid  up  to  the  day  on  which 
the  debenture  is  entitled  to  be  so  paid  off; 
at  the  time  of  payment  of  any  coupon  for 
interest  such  coupon  is  to  be  delivered  np 
to  the  company. 

"  9.  EveiT  debentnre,  as  it  beoomea 
payable,  wiU  be  paid  to  the  bearer,  to- 
gether with  a  bonus  hj  way  of  additional 
mterest  equal  to  ten  per  cent,  on  the 
amount  of  the  debenture  at  Messrs. 
Smith,  Payne  &  Smiths,  No.  1,  Lombard 
Street,  London,  but  the  person  presenting 
it  will  be  required  to  surrender  it  up  at 
the  time  of  payment,  together  vrith  all 
coupons  for  future  interest  therem  oa 
hereafter  mentioned. 

"  10.  When  any  debentore  is  drawn  or 
advertised  to  be  paid  off  or  redeemed,  the 


Digitized  by 


Google 


y<a.42.] 


TEINITT  TEKM,  1873. 


185 


oonponB  annOTcd  toitpurporinng  to  be  for 
interest  accraing  dae  after  the  day  on 
whioh  the  debentore  is  entitled  to  be  paid 
off  or  redeemed  beoome  null,  and  mnst  be 
delivered  np  to  the  company  at  the  same 
time  as  the  debenture  itself. 

And  the  plaintifffl  became  the  lawful 
bearers  of  the  said  debenture,  and  all 
things  happened,  and  all  times  elapsed, 
and  all  conditions  were  fiilfiUed,  necessary 
to  entitle  the  plaintiff  to  a  performance  of 
the  said  promises  of  the  defendants,  and 
to  payment  of  the  said  sum  of  lOOZ.  in 
the  said  debenture  mentioned,  and  to  the 
interest  thereon  for  one  half  of  a  year, 
whioh  became  payable  thereon  on  the  Ist 
di^  of  May,  A.D.  1872,  and  to  the  bonus 
by  way  of  additional  interest  therein  ex- 
pressed to  be  payable,  and  to  maintain  this 
action  for  the  breach  thereof  hereinafter 
alleged,  and  nothing  happened  to  prevent 
the  plwntiff  &om  maintaining  this  action 
for  the  same :  Yet  the  defendants  have  not 
paid  the  said  sum  of  1002.  in  the  said 
debenture  mentioned,  or  the  said  interest 
on  the  said  bonos  or  any  part  thereof. 

Plea»— 

1.  That  the  debenture  is  not  the  deed 
of  the  defendants. 

2.  That  the  plaintiff  did  not  become, 
nor  was,  at  the  commencement  of  this 
suit,  the  lawful  bearer  of  the  said  deben^ 
ture,  as  alleged. 

8.  On  equitable  grounds,  that  after  the 
making  and  issuing  of  the  said  deben- 
tore, the  some  became  and  was  the  law- 
ful properiy  of  one  James  Macken,  as  the 
bearer  thereof,  and  before  the  plaintiff 
bef!««i«^  possessed  thereof  as  hereinafter 
ia  mentioned,  the  same  debenture  was 
■feknuonsly  stden  from  the  said  James 
Macken,  and  that  the  said  debenture  was, 
at  the  tune  of  the  said  felony,  and  stiU  is, 
the  properly  of  the  said  James  Macken, 
and  that  the  plaintiff  woe  not,  nor  is  he 
a  bona  fide  holder,  for  value  received,  of 
the  said  debenture ;  and  that  the  plaintiff 
had,  before  and 'at  the  time  of  taking 
the  said  debenture,  notice  and  know- 
ledge of  the  premises ;  and  the  plaintiff 
idso  first  took  and  received  the  same 
after  it  had  become  overdue  and  pay- 
able ;  and  the  plaintiff  is  not,  nor  is  he 
entitled  to  the  said  debentnre,  or  to  sne 
optti  or  enfinroe  payment  of  the  same ; 


fDid  the  defendants  say  that  they  refused 
and  still  refuse  paynunt  of  the  said  de- 
benture and  moneys  in  the  declaration 
mentioned,  at  the  request  of  the  said 
James  Macken,  which  is  the  breach  com- 
plained of. 

4.  As  to  the  42.,  parcel  of  the  money 
in  the  declaration  claimed  as  and  for  one 
half-year's  instalment  of  interest,  pay- 
able on  the  1st  of  May,  1872,  the  de- 
fendants say  that  the  debenture  was, 
according  to  the  said  conditions  endorsed 
thereon,  as  in  the  declaration  alleged, 
duly  drawn,  to  be  paid  off  on  the  Ist  of 
November,  1870,  uod  that  the  defend- 
ants have  paid  interest  on  the  said  deben- 
ture according  to  the  said  conditions  up 
to  the  said  Ist  of  November,  1870 ;  and 
that  such  notices  were  given  of  the  said 
drawing  as  are  required  by  the  said  con- 
ditions. And  the  defendants  farther  say 
that  all  conditions  have  been  fulfilled,  and 
all  things  have  happened,  and  times 
elapsed,  necessary  to  entitle  the  defend- 
ants to  the  benefit  of  the  said  conditions, 
in  respect  of  the  matters  hereia  pleaded 
.  to,  and  that  they  are  not  liable  to  pay  the 
said  interest  upon  the  said  debenture 
since  the  said  1st  of  November,  1870. 

Beplication — ^Issue  thereon. 

At  the  trial,  which  took  place  at  the 
Summer  Assizes  for  Kent,  1872,  before 
BramweU,  B.,  it  appeared  that  the  de- 
fendants hod,  in  May,  1869,  sold  ten 
debentures  for  IQOl.  each,  including  the 
one  set  out  in  the  declaration,  to  one 
James  M^ken,  who  never  parted  with 
these  debentures.  In  July,  1869,  his 
house  was  broken  into,  and  the  ten  de- 
bentures were  stolen.  He  gave  imme- 
diate notice  to  the  defendants,  and  they, 
on  his  indemnity,  agreed  to  stop  the  pay- 
ment of  the  stolen  debentures,  and  gave 
him  other  debentures  with  corresponding 
numbers,  in  the  place  of  those  stolen. 
In  October,  1870,  the  debenture  in  ques- 
tion was  drawn  as  one  of  those  U>  be 
paid  off  on  the  1st  of  November,  1870, 
according  to  the  conditions  printed  on 
the  back,  and  the  amount  was  paid  to 
the  holder  of  the  substituted  debenture 
of  that  number.  In  the  end  of  1871  the 
plaintiff  purchased  the  debenture  &om  a 
person  called  Stanley,  who  has  since  ab- 
sconded. The  company  refoaed.to  pay  it, 
86 
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Mid  this  action  \raa  bronghi,  Maoken,  in 
pursnance  of  his  indemniiy,  defending  ihe 
action  in  the  name  of  the  company. 

The  jnry  found  that  the  plaintiff  gave 
Talne  for  the  debenture,  and  wiwont 
notice.  The  verdict  was  entered  for  the 
plaintiff  for  llOZ.,  except  aa  to  the  4th 
plea,  leave  being  reserved  to  the  defend, 
ant  to  move  to  enter  the  verdict  fbr 
him. 

Snbeeqaentty  a  role  mm  was  obtained, 
calling  npon  tiie  plaintiff  to  shew  cause 
why  the  verdict  obtained  by  him  should 
not  be  set  aside,  and  the  verdict  entered 
for  the  defendants  instead  thereof,  on  the 
grounds,  first,  that  the  instrument  de- 
clared on  was  not  negotiable,  or  one 
where  the  holder  conld  acquire  a  better 
title  than  his  transferor ;  secondly,  that 
the  instnunent  having  been  drawn  for 
payment,  was  overdue,  and  imported 
notice  to  every  subsequent  holder. 

Oarth  and  P.  Tum«r  shewed  cause 
against  the  rule  (on  May  6).  [The  case  is 
80  ftilly  gone  into  in  the  jud^pnent,  that 
it  is  not  neoessan-  to  set  out  tiie  ar^< 
ments.J  They  rerorred  to  the  foUowmg 
aathonties  and  statutes — 

Chrgiery.  MieviUe  (1)  ;  Be  Tkeln^eriai 
Land  Oampamy  of  ManeSOet  (2)  ;  Morton 
T.  The  Westminster  Itnprovememt  Chmunu- 
sioners  (3) ;  Partridge  v.  The  Bank  of 
England  (i);  Be  The  BlaJcely  Ordnanee 
Company  (6)  ;  Boon  v.  Bovill(6) ;  In  re 
The  Naial  Jmeettmenl  Company  (7) ;  Cole- 
hm  y.  Co6ke,{B)  \  Byles  on  BiUt;  Ediford 

(1)  8  B.  &  0. 46. 

(2)  40  Law  J.  B«p.  (WA)  Ohano,  98 ;  b.  e.  Iaw 
Bep.  11  Eq.  478. 

(3)  7  Ezch.  Bep.  780 ;  (.  c.  21  Law  J.  Bep. 
(M.B.)  Exch.  297. 

(4)  9  OB.  Bep.  896;  s.  e.  16  Law  3.  Bep.  (M.a.) 
03.  896. 

(6)  87  Law  J.  Bep.  (m.s.)  Ohanc.  418;  8.  c. 
Law  Bep.  8  Ch.  160. 

(6)  3  Illaoq.  H.L.  Cas.  1. 

(7)  87  Law  J.  Bep.  (mjs.)  Chanc.  862;  s.  c 
Law  Bep.  3  Ch.  366. 

(8)  WiUes,  393. 

(9)  16  QJ.  Bep.  442;  g.c  20  Law  J.  Bep. 
(K.8.)  03. 160, 


y.  Cameron's  Oodlbrook  Steam  Coai  Com* 
pcmy  (9)  ;  80  *  31  Viet.  e.  131.  i.  37; 
Be  The  Oeneral  Estates  Company  (10); 
Bwbridge  v.  Manners  (11)  ;  Carlon  y. 
Kene<dey  (12). 

PhUbrick,  in  support  of  the  rule,  com* 
mented  on  the  cases  cited  above,  and,  in 
addition,  referred  to  MUlery.  Dibble,  cited 
in  a  note  in  Byles  on  Bills,  10th  edit.  207 ; 
26  &■  26  7tc<.  6.  89.  s.  47;  Glyn  v.  Baker 
(13) ;  Lang  v.  Smyth  (14) ;  MtUer  v.  Baee 
(15)  ;  Higgs  v.  The  Northern  Assam  Tea 
Company  (16)  ;  Be  The  Bahia  and  San 
Franeiseo  Badway  Company  (17). 

Our.  ado.wtU. 


The  judgment  of  the  Court  (18) 
deliverei  (on  July  5)  by 


Blacxbubn,  J.  —  This  was  an  action 
brought  by  the  plaintiff  in  his  own  name, 
as  holder  of  an  instrument  called  a  de- 
benture, against  the  Credit  Foncier,  a 
company  incorporated  under  the  Com- 
pames  Act,  1862.  It  was  defended  in 
the  name  of  the  defendants  byone  Macken, 
to  whom  the  defendants  had  originially 
issued  the  debenture,  and, who  had  in- 
demnified the  defendaats. 

The  instrument  was  under  the  seal  of 
the  company,  countersigned  by  two  di- 
rectors and  the  secretary.  The  form  d 
the  instrument,  as  fiu>  as  is  material  to 
the  points  we  have  to  decide,  is  as  fel- 
lows— It  is  headed  with  tiie  name  of  the 
company,  "  The  Credit  Fonoier  of  Eng- 
land (Limited),  incorporated  wider  the 
Companies  Act,  1862." 

It  is  called  a  debenture,  and  is  nnm- 
bered  B  499.    It  then  proceeds — 

"  The  Credit  Foncier  of  England  here- 

(10)  Law  Bep.  8  Ch.  768. 
(U)  8  Campb.  194. 

(12)  12  Mee.  &  W.  139 ;  B.  c.  13  Law  J.  Bep. 
(ir.B.)  Exoh.  64.     . 
(18)  18  East,  509. 
(14)  7  Bing.  284,  294. 
(16)  1  Smith's  Leading  Cases,  890. 

(16)  38  Law  J.  Bep.  (n.s.)  Ezch.  233 ;  s.  e. 
Law  Bep.  4  Exch.  887. 

(17)  9  B.  «c  8.  844 ;  8.  0.  87  Law  J.  Bep.  (m.8. 
QJB.  176. 

(18)  Blackbnra,  J.,  Omun,  J.,  and  Anhibald,  J. 
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by  promiae,  sabjeot  to  the  condftions  en* 
d<H8ed  on  thia  debenture,  to  pay  to  the 
bearer  the  sun  of  1002.  on  the  Ist  day 
of  May,  1872,  or  npon  any  earlier 
day  npon  which  this  bond  shAU  be  en- 
titled to  be  paid  off  or  redeemed,  accord- 
ing  to  tiie  said  printed  conditions  endorsed 
hereon,  such  payment  to  be  made  at 
Messrs.  Smith,  P^ne  &  Smiths',  bankers, 
No.  1,  Lombard  Street."  [Then  follow 
some  stipulations  as  to  interest  and  bonus, 
which  we  need  not  notice.] 

"  In  witness  whereof  the  common  seal  of 
the  Credit  Fonoier  of  England  (Limited) 
has  been  affixed,  this  19th  day  of  May, 
1869." 

"Directors  /"Q-Balfoiir, 
directors,  j  „  ^  j,  OnT,T,ingham, 

"  Henry  Barber, 

"  Financial  Secretary." 

The  oonditions  printed  on  the  back,  as 
tar  as  material  to  notice,  are  as  follows : 
\T3iB  Lordship  read  some  of  them,  and 
then  stated  the  tacta  as  they  appeared  at 
the  trial,  and  as  they  are  aoove  set  oat.] 

The  qoeetion  left  to  the  jury  was,  whe- 
ther the  plaintiff  gave  yalae  for  this  de- 
benture without  notice,  and  the  jnry  found 
this  in  £»Tonr  of  the  plaintiff,  and  no 
motion  has  been  made  to  question  that 
verdict. 

The  question  of  law  reserved  for  this 
Court  was  whether  the  plaintiff  could, 
under  such  circumstances,  maintain  this 
action,  it  being  admitted  that  the  deben- 
ture had  been  stolen,  and  that  the  plaintiff 
derived  title  £rom  the  thief. 

No  evidence  was  given  at  the  trial  as 
to  whether  similar  doouments  are  in 
practice  treated  as  negotiable,  nor  was 
any  express  admission  made  as  to  this 
point,  but  firom  my  brother  Bramwell's 
report  we  think  that  we  must  take  it  to 
have  been  tacitly  admitted  at  the  trial 
that  they  are  so  treated,  and  we  must  in 
this  case  assume  that  this  admission  is 
correct.  As  instruments  of  this  kind 
have  only  come  into  use  within  the  last 
few  years,  a  custom  or  usage  to  treat  them 
as  negotiable  can  only  have  begun  re- 
cently, but  we  must,  in  deciding  tms  case, 
proceed  on  the  assumption  that  they  have 
acquired  whatever  d^ree  of  negotiabilify 
can  be  created  by  any  such  recent  custom 
oftnde.    iLfl  we  proceed  entirely  on  this 


admission,  it  is  not  to  be  token  in  any 
future  case  that  any  custom  was  in  this 
case  established. 

The  general  rule  is  not  disputed  that  a 
chose  in  aoHon  cannot  be  transferred  at 
law  at  all,  but  that  in  equity  it  may  be 
assigned,  though  the  action  at  law  must 
be  brought  by  the  assignee  in  the  name  of 
the  origfinaJ  contractee,  in  this  case, 
Macken.  Equity  will  compel  the  con- 
tractee if  he  nas  assigned  the  contract  to 
allow  his  name  to  be  used  for  this  pur- 
pose, on  an  indemnity  against  costs.  Had 
Macken  assigned  this  contract  to  the  plain- 
tiff, either  directly  or  through  the  medium 
of  intervening)  assignees,  the  question 
whether  the  plaintiff  was  able  to  sue  in 
his  own  name,  or  was  obliged  to  sue  in 
the  name  of  Macken,  would  have  been 
purely  technical.  But  the  general  ral^ 
both  at  law  and  in  equity,  is  that  no 
person  can  acquire  title  either  to  a  chose 
m  action  or  any  other  property  from  one 
who  has  himself  no  title  to  it,  and  there- 
fore the  plaintiff  oonld  not,  in  equity, 
have  compelled  Maoken  to  permit  his  name 
to  be  used,  unless,  to  borrow  the  language 
of  Tindal,  O.J.,  in  Brandaar.  Bam6tt{lff), 
"  such  an  instrument  as  this  hSis  within 
that  description  of  property,  to  which  a 
good  title  may  be  acquired  by  a  party 
who  takes  it  bona  fide  for  value,  notwith- 
standing any  defect  of  title  in  the  party 
from  whom  it  is  taken." 

In  the  present  case  the  plaintiff  has 
taken  upon  himself  the  burthen  of  estab- 
lishing both  that  the  property  in  the 
debenture  passed  to  him  by  delivery,  and 
that  the  right  to  sue  in  his  own  name  was 
transferred  to  ^'"i,  The  two  propositions 
ore  very  much  connected,  but  not  iden- 
tical. The  holder  of  on  overdue  bill  or 
note  may  confer  the  right  on  the  trans- 
feree to  sue  in  his  own  name,  but  he 
conveys  no  better  titie  than  he  had  him- 
self. So  tiie  assignee  of  a  Scotch  bond, 
which  is  assignable  by  the  law  of  Scotland, 
may  sue  in  his  own  name  in  the  courts  of 
this  country — see  Itmes  v.  Dwdop  (20), 
but  he  has  not  a  better  title  than  uiose 
from  whom  he  took  the  bond,  unless 
(perhaps)  if  the  contract  is  by  the  law  of 

(19)  1  Man.  &  Or.  908,  9S(. 

(20)  8  Term  Bep.  696. 
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Scotland  not  merely  assignable,  bat  also 
negotiable.  As  to  this,  in  Diseon  y.  Bovill 
(6),  Lord  Cranworth,  then  Lord  Chan- 
cellor, in  delivering  the  judgment  of  the 
House  of  Lords,  in  a  Scotch  case,  as  to 
iron  scrip  notes,  says :  "  I  have  no  hesi- 
tation in  saying  that  independently  of  the 
law  merchant,  and  of  positive  statnte, 
within  neither  of  which  classes  do  these 
scrip  notes  range  tlieniselves,  the  law  does 
not,  either  in  Scotland  or  in  England, 
enable  any  man  by  a  written  engagement 
to  give  a  floating  right  of  action,  at  the 
suit  of  any  one  into  whose  hands  the 
writing  may  come,  and  who  may  thtts 
acqnire  a  right  of  action  better  than  the 
right  of  him  nnder  whom  he  derives 
title." 

But  .the  two  questions  go  very  mnch 
together,  and  indeed  in  the  notes  to  MiUer 
V.  Bace  (15),  where  all  the  authorities  are 
collected,  the  very  learned  author  says : 
"  It  may,  therefore,  be  laid  down  as  a  safe 
mle,  tmt  where  an  instrument  is  by  the 
custom  of  trade  transferable,  like  cash, 
by  delivery,  and  is  also  capable  of  being 
sued  upon  by  the  person  nolding  it  pro 
tempore,  there  it  is  entitled  to  the  name  of 
a  negotiable  instrwrnent,  and  the  property 
in  it  passes  to  a  bona  fide  transferee  for 
value,  though  the  transfer  may  not  have 
taken  place  in  market  overt.  But  that 
if  either  of  the  above  requisites  be 
wanting,  i.e.,  if  it  be  either  not  accustom- 
ably  transferable,  or  though  it  be  aocus- 
tomably  transferable,  yet  if  its  nature  be 
such  as  to  render  it  incapable  of  being 
put  in  suit  by  the  party  holding  it  pro 
tempore,  it  is  not  a  negotiable  vnttrument, 
nor  will  delivery  of  it  pass  the  properly 
of  it  to  a  vendee,  however  bona  fide,  if 
the  transferor  himself  have  not  a  good 
titie  to  it,  and  the  transfer  be  made  out  of 
market  overt." 

Bills  of  exchange  and  promissory  notes, 
whether  payable  to  order  or  to  bearer,  are 
by  the  law  merchant  negotiable  in  both 
senses  of  the  word.  The  person  who  by 
a  genuine  indorsement  or  where  it  is  pay- 
able to  bearer,  by  a  delivery  becomes 
holder,  may  sue  in  his  own  name  on  the 
contract,  and  if  he  is  a  bona  fide  holder 
for  value,  he  has  a  good  title  notwith- 
standing any  defect  of  title  in  the  pariy 
(whetiier  indorser   or   deUyerer)    from 


whom  he  took  it.  The  first  question, 
therefore,  is,  whether  this  instrnment  is  « 
promissory  note. 

It  is  under  seal,  and  therefore  is  pvima 
facie  a  covenant,  not  a  promise,  and  it  is 
quite  clear  that  a  oovenant  to  pay  money 
is  not  negotiable  by  the  custom  of  mer- 
chants. 

When  a  corporation  is  established  for 
trading  purposes,  it  is  &om  its  nature 
capable  of  drawing  a  bill  of  atohange  and 
making  the  promise  implied  by  law  firom 
making  a  bill,  and  is  liable  to  be  sued  in 
assumpsit  on  the  bill,  though  a  body  cor- 
porate— see  Mivrray  t.  The  East  JntUa 
Oompamy  (21). 

This  is  not  by  virtue  of  any  statute  but 
upon  the  common  law.  But  all  such  bills 
of  exchange  in  practice  always  have  been 
made  under  hand  by  an  agent  authorised 
to  draw  or  accept,  as  the  case  may  be. 

The  East  Inma  Company  draw  by  their 
secretary.  The  Bank  of  England,  as  any 
one  who  looks  at  a  Bank  of  Englmid  note 
may  see,  make  their  notes  by  an  agent, 
and  there  is  no  case  in  the  books  where  a 
bill  of  exchange  made  under  seal  has  been 
sued  upon. 

The  negotiability  of  promissory  notes 
depends  (in  part  at  least)  upon  the  statute 
8^4  Anne  c.  9,  and  it  seems  to  have 
been  the  opinion  of  Lord  Justice  Wood  in 
Be  The  Oeneral  Estates  Oompany  (10),  and 
of  Malins,  V.C.,  in  The  Imperial  Land  Oom- 
pany of  Ma/rseilles  (2),  that  inasmuch  as 
that  .^t  enacts  that  "  all  notes  in  writing 
that  shall  be  made  and  signed  by  any 
person  or  persons,  body  politic  or  carpo> 
rate,  or  by  the  servant  or  agent  of  any 
corporation,  banker,  goldsmiih,  merchant 
or  trader  who  is  usually  intrusted  by 
him,  her  or  them,  to  sign  such  promissory 
notes  for  him,  her  or  them,  whereby  such 
person  or  persons,  body  politic  or  corpo- 
rate, his,  her  or  their  servant  or  agent  as 
aforesaid,  doth  or  shall  promise  to  pay 
any  sum  of  money,"  shall  be  indorsable 
as  bills  of  exchange  are  by  the  custom  of 
merchants,  it  follows  that  a  corporation 
fixing  its  seal  to  a  written  promise  to  pay, 
must  be  considered  as  signing  the  pro- 
mise, not  as  covenanting  un&r  seal  to 
folfil  it,  and  so  that  the  ^tate  by  impE- 

(31)  6B.ftAH.a04. 
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oMan  ouHStB  &»i  what  would  at  oommon 
law  be  their  covenant  to  pay  is  their 
pramise  to  pay.  In  Bkurk  v.  The  Eighgate 
Anhuoff  Oon^pawy  (22)  a  Binular  q^^fdaon 
was  raised  but  not  decided.  There,  how- 
ever, the  Act  authorised  the  making  of 
notes  under  tlSa  seal  of  the  corporation. 
Bat,  although  intimating  their  opinion, 
neither  of  tiie  learned  persons  referred  to 
gave  any  decision  on  the  point,  as  it  was 
not  neoeasary  for  the  purpose  of  the  case 
before  them.  Neither  is  it  necessaiy  for 
ss  to  decide  it,  as,  for  reasons  which  will 
presently  be  given,  the  instrument  in 
qnastion,  even  if  under  hand,  could  not  be 
a  promissory  note ;  but  we  wish  to  point 
ont  that  in  Qlyn  v.  Baker  (13)  the  form  of 
the  East  India  bond  was  that  the  East 
India  Company  acknowledged  to  have 
leoeived  of  G.  W.  Sibley  1001.,  which  the 
0(Hnpany  promised  to  repay  to  Sibley,  his 
«zeeator8  or  assigns,  by  mdorsement. 

It  was  therefore,  in  form,  a  promissory 
note  for  value  received  payable  to  order, 
and  had  it  been  signed  as  such  by  an 
agent  of  the  East  India  Company,  would 
have  been  negotiable.  But  it  was  a  bond 
under  the  s«d  of  the  East  India  Com- 
pany, and  Le  Blano  says,  "  It  is  clear  no 
action  could  have  been  maintained  on  this 
bond  but  by  Sibley  the  obligee  or  in  his 
name ;  or  if  he  died,  in  the  name  of  his 
executors."  The  alarm  occasioned  by 
tiuB  deoLsion  was  so  great  that  within  a 
month  afterwards  an  Act  (51  Gbo.  3.  c.  64) 
was  passed  to  make  East  India  Bonds 
n^^tiable  like  promissory  notes.  It  seems 
not  to  have  occurred  to  anyone  that  it 
would  be  said  that  this  was  already  done 
by  virtue  of  the  statute  of  Anne,  the 
momise  in  writing  being  signed  by  the 
East  Cidia  Gompanv's  s^.  This  seems 
a  strong  authority  tat  saying  that  instru- 
ments under  the  seal  of  a  body  corporate 
aro  not  exceptions  from  the  gener^  mile 
kid  down  in  Byle»  on  Biih,  p.  67n.,  that 
at  "  common  law  bills  of  exchange  and 
promissoiy  notes,  being  simple  contracts, 
cannot  be  under  seal  at  least  so  as  to  re- 
tain their  n^^tiablo  qualities."  And  it 
certainly  is  veiy  desirable  that  it  should 
not  be  left  doubtM  on  the  Saco  of  an 
instmment  whether  it  is  a  covenant  or  a 


promisOf 


(S2)  6  Tuut  798. 


But  it  is  not  necessary  to  decide  inthe 
present  case  whether  an  instmment  under 
the  seal  of  a  corporation  can  be  a  pro- 
missory note,  for  the  contract  of  the 
Credit  Foncier  is  not  merely  to  pay  the 
money,  but  also  to  cause  a  portion  of  the 
bonds  to  be  drawn  in  the  stipulated  man- 
ner, and  any  one  entitled  to  sue  on  the 
contract  contained  in  this  instrument 
would  be  entitled  to  sue  for  damages,  if 
tibie  company  did  not  fairly  give  him  his 
chance  of  having  his  bond  drawn  accord- 
ing  to  the  stipxdated  conditions.  And  it 
is  obvious  that  such  a  contract  as  thait 
cannot  be  a  promissory  note.  It  is  not 
pretended  that  there  is  any  statute  appli- 
cable to  such  a  class  of  instruments  as 
the  present.  We  have,  therefore,  to  see 
whether  it  falls  within  any  other  principle< 

Foreign  and  Colonial  Uovemmenls  fi:e- 
quently  create  a  pablic  debt,  the  title  to 

Sortions  of  which  is  by  them  made  to 
opend  on  the  possession  of  bonds  ex- 
pressed to  be  transferable  to  the  bearer  or 
holder. 

There  can  hardly  properly  be  said  to  be 
any  right  of  action  on  such  instruments 
at  all,  though  the  holder  has  a  claim  on  a 
foreign  government.  In  TJis  Attorney'- 
'  General  v.  Bouwena  (23),  it  was  found  m 
the  special  verdict  as  to  Russia,  Danish 
and  Dutch  Bonds,  that  those  securitios 
have  always  been  dealt  with  as  transfer- 
able within  this  kingdom  by  delivery 
only,  that  it  is  not  necessary  to  do  any  act 
out  of  England  to  render  such  a  transfer 
valid,  and  that  the  bearers  of  the  bonds 
have  always  been  treated  and  dealt  with 
by  the  agents  of  the  three  sovereigns  as 
entitled  to  the  money  payable  under  the 
bonds. 

The  Court  in  that  case  held  the  bonds 
transferable  in  England,  so  as  to  render 
the  executors  liable  to  probate  dui^  in 
respect  of  them.  And  the  Court  of  King's 
Bench  in  Qorgier  v.  MievUle  (1)  decided 
that  a  Prussian  bond  of  simiL&r  descrip- 
tion was  negotiable.  We  have  no  int^- 
tion  to  throw  the  least  doubt  on  this 
decision,  but  we  do  not  think  it  aj^licable 
to  an  English  instmment  made  in  Eng- 
land, and  we  express  no  opinion  aa  to 
what  might  be  the  law  as  to  obligations 

(38)  4  Mm.  ft  W,  171 :  a  e.  7  Law  J.  Bep. 
(x.a)  Etab.  8>r. 


Digitized  by 


Google 


190 


OOUBT  OF  QUEEN'S  BENCH: 


CN.8/ 


made  hv  enbjeots  abroad,  wMch  by  the 
law  of  the  country  where  tiiey  were  made 
are  negotiable  in  that  country. 

We  confine  onr  judgments  to  the  case 
before  us,  which  is  that  of  an  EngUsh 
instrument  made  by  an  English  company 
in  England. 

We  think  that  the  form  'of  the  instru- 
ment shews  that  the  defendants  did  oon- 
tract  with  Macken,  to  whom  they  origin- 
ally issued  this  instrument,  to  pay  the 
money  to  the  bearer  of  this  instrument, 
and  (wholly  irrespeotiTe  of  any  custom) 
they  were  competent  to  make  any  stipu- 
lations they  pleased  with  Macken,  that 
would  affect  their  own  rights  and  his 
only.  If  Macken  had  sued  them,  a  plea 
that'  they  had  paid  the  money  to  the 
bearer  without  any  notice  that  he  was  not 
entitled  to  it,  would  be  good,  if,  on  the 
true  construction  of  the  instrument,  it  is 
stipulated  that  the  receipt  of  the  bearer 
giving  up  the  instrument  should  be  a 
sufficient  discharge  for  the  company,  for 
they  were  quite  competent  to  stipulate  to 
that  effect.  And  if  Macken  were  suing  in 
his  own  name  for  the  benefit  of  an  assig- 
nee, as  in  Higg$  v.  The  Northern  Assam 
Tea  Oompany  (16),  or  if  the  assignee  were 
proceeding  in  equity  in  his  own  name,  as 
in  Be  The  Bktkeiy  Ordnance  Oom^pany  (5), 
Be  The  Natal  Inoettment  Oompam(7),  Ess 
parteThe  ObyBank  (24)  and  Be  The  Impe- 
rial  Land  Company  of  Ma/neiUet  (2),  and 
the  defendants  set  up  some  equitable  de- 
fence, good  against  the  original  contraotee, 
and  therefore  generally  good  against  the 
assignee  also,  it  would  be  a  good  answer 
tosaythatthe  defendants  had,  with  aview 
to  induce  persons  to  become  assignees  of 
such  instruments,  represented  that  there 
were  no  such  equities,  and  that  the  now 
holder  was  induced  to  ti^e  this  instru- 
ment on  the  fiuth  of  that  representation. 
That  would  amount  to  an  estoppel  at  law — 
see  The  Bahia  and  San  Fra/ndsco  Baihoay 
Company  (17)  ;  and  in  The  Blakdy  Ord- 
nance Company  (5)  it  was  held  that  it> 
was  a  good  answer  in  equity.  In  Be 
The  Natal  Investment  Company  (7),  Lord 
Cairns,  as  we  understand  bun,  tliought> 
'that  the  mere  fact  of  making  an  invest- 
ment payable  to  order  did  not  amount  to 

(34)  Law  Rep.  8  Oh.-768. 


such  a  representataon,  but  he  did  not  dis- 
pute that  if  made  out  it  would  produce 
the  effect  contended  for,  or  say  that  such 
a  provision  was  beyond  the  competency 
of  the  parties.  We  have  not  now  to  con- 
sider whether  the  form  of  this  debenture 
is  such  as  to  amount  to  such  a  representa- 
tion or  not.  If  it  does,  the  Credit  Fon- 
der had  full  power  to  alter  or  abandon 
their  own  rights,  but  the  plaintiff  is 
obliged  to  contend  in  this  case  that  they 
had  also  power  to  alter  and  abandon  the 
rights  of  those  who  might  become  holders 
of  the  instruments,  tmd  to  declare  that 
such  persons  should  .(contrary  to  the 
general  rule  of  law)  hold  their  property 
on  a  precarious  title,  liable  to  be  diverted, 
if  a  thief  or  finder  could  find  a  bona  fide 
purchaser  for  the  debentura  No  aniho- 
Tity  has  been  cited  to  shew  that  it  is 
within  the  competency  of  private  peraoiu 
by  their  oontraot  to  attacn  suoh  an  inot' 
dent  to  any  property. 

He  is  also  obhged  to  oontend  that  they 
could  give  a  right  of  action  in  his  own 
name  to  any  holder,  though  the  general 
law  would  give  no  such  right  of  action 
to  the  holders. 

There  is  no  decision  or  authority  that 
it  is  competent  to  a  party  to  create  by  his 
own  act  a  transferable  right  of  action  on 
a  contract.  It  is  enough  to  refar  to 
Dvton  V.  BoviU  (6)  and  Thompson  v. 
DotnMiy  (25)  as  authorities  that  he  cannot 
(irrespective  of  custom)  so  create  it. 

We  have  only  further  to  consider  whe- 
ther the  custom  or  practice  of  trade  to 
treat  suoh  instrumente  as  negotiaUe 
makes  any  difference.  We  must  take  it 
as  admitted  (whether  truly  6r  not  we 
know  not)  that  such  a  custom  has  pre- 
vailed of  late  years,  but  as  the  'instru- 
ments themselves  are  only  of  recent 
introduction  it  can  be  no  purt  of  the  law 
merchant. 

Incidents  which  the  parties  are  oom< 
potent  by  express  stipulation  to  introduce 
into  their  contracts,  may  be  annexed  by 
custom,  however  recent,  provided  that  it 
be  general,  on  the  ground  that  they  are 
tacitly  incorporated  in  the  contract.  If 
the  wording  of  an  instrument  is  such  as 
io  exclude  this  tacit  incorporation,  no 

(26)  14  Mee.  &  W.  403  8.  e.  14  Ur  i.  Btp. 
(h.8.)  Exdi.  330. 
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can  aimez  the  incident.  Bui 
where  the  inoident  ia  of  snoh  a  natnre 
that  the  parties  are  not  themaelTes  com- 
petent to  introduce  it  by  express  stipa- 
mtion,  no  such  inoident  can  be  annexed 
bgrthe  tacit  stipxilation  arising  from  usage. 
It  may  be  so  annexed  by  the  ancient 
law  merchant  which  forms  part  of  the 
law,  and  of  which  the  courts  take  notice. 
Nor  if  the  ancient  law  merchant  annexes 
the  incident,  can  any  modem  usage  take 
it  away.  Thus  in  Edie  y.  The  East  India 
Oompany  (26)  there  was  a  verdict  of  the 
jury  founded  on  strong  evidence  that,  ao- 
ooiding  to  usage  in  London,  an  indorse- 
ineat  to  an  indorsee  by  name  without  any 
fisrther  words  was  restricting,  but  the 
Conit  of  King's  Bench  decided  that  the 
evidence  should  not  have  been  admitted, 
the  law  merchant  being  known  to  the 
€k>iirt  to  be  that  it  was  not  restrictive, 
and  in  Partridge  v.  The  Bank  of  England 
(4)  there  was  the  exact  converse. 

There  the  dividend  warrants  of  the 
JBank  of  England  were  in  the  form  of 
dheques  payable  to  a  particular  person, 
FBitridge,  without  any  words  to  make 
them  transferable,  which  therefore  were 
by  the  general  law  merchant  nottrans- 
Harable. 

The  Court  of  Exoheqaar  Chamber  gave 
judgmmt  non  obstante  veredicto  on  a  plea 
on  which  it  had  been  found  that  by  custom 
for  sixty  years  such  dividend  warrants 
were  negotiable. 

We  have  already  intimated  our  opinion 
that  it  ia  beyond  the  competency  of  the 
parties  to  a  oontraot  by  express  words  to 
confer  on  the  assignee  of  that  contract  a 
right  to  sue  in  his  own  name.  And  we 
abo  think  it  beyond  the  competency  of 
the  parties  by  express  stipulation  to  de- 
prive the  assignee  of  either  the  contract 
«  the  property  represented  by  it,  of  his 
right  to  take  back  his  property  from  any 
one  to  whom  a  thief  may  have  trans> 
forred  it,  even  though  that  transferee  took 
it  bona  fide  and  for  value. 

As  these  stipulations,  if  express,  would 
have  been   ineffectual,   the   tacit  stipu- 
lations   implied   from  custom  must  be 
equally  ineffectual. 
We  think,  therefore,  that  the  role  to 

(26)  a  Bur,  12ie. 


enter  a  verdict  fbr  tiiA  defendaai^  ought 
to  be  made  absolute. 

My  brother  BramweU,  in  reserving  the 
question,  provided  that  there  should  be 
no  aippeai.  without  leave  of  this  Court. 
We  give  that  leave  on  two  conditions : 
first,  that  the  plaintiff  within  a  month 
give  security  to  the  satisfEtction  of  the 
master  for  the  costs  in  appeal,  as  well  as 
the  costs  below ;  and,  secondly,  that  he 
consents  that  the  court  of  error  shall  have 
liberty  to  disregard  the  form  of  the  pleas 
and  decide  on  tiie  real  question. 

Buie  absolute. 


Attorneys — ^T.  H.  Darville,  for  plaintiff;  Evana 
&  Co.,  for  defendant. 


^^^y^^  ^£i^^^£  >r2.  ^^ ajr  3<p^ 

\m  THE  EXCHGQUEB  CHAIIBEB.] 
(Error  from  the  Court  of  Qaeen's  Bonch.) 

1873.     1  8TEWABT  AHS  OTHBSa  t>.  TBM 

June  17,  >      WEST   indub   and    PAoinc 

23,  27.   j  BTXIMBHIF  COMPACT. 

Marine  Insurances — Oenerai  Average- 
Damage  to  Cargo  by  Water  to  extinguish 
Eire — Practice  of  Average  Staters — SiU 
of  Lading — "  Average,  if  any,  to  be  ad- 
justed  according  to  British  Custom." 

A  ship  UMis  lying  at  anchor  in  port  vnth 
a  general  cargo  on  board,  tohen  afire  broTce 
out  in  theforehold.  Every  effort  was  made, 
but  toithovi  success,  to  extinguish  the  fire  by 
throioing  water  dawn  the  hatchways  OAid 
vpon  the  cargo.  Finally,  a  hole  was  cut  in 
the  side  of  the  vessel,  and  her  fore  compart' 
mentfiJied  uiith  water.  This  extinguished 
the  fire,  and  if  it  had  not  been  done  the 
cargo  wotdd  have  been  destroyed,  and  the 
ship  seriously  damaged  if  not  rendered 
a  total  wreck.  Part  of  a  quantity  of 
bark,  shipped  on  board  by  the  plaii^ffa, 
was  damaged  or  destroyed  by  the  water 
thus  poured  or  let  i/nto  the  vessel  to 
extinguish  the  fire.  The  bark  was  shipped 
under  a  biU  of  lading,  tphieh  contained 
the  words,  "  anerage,  ^  any,  to  be  ad- 
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futted  OMording  to  Bntuh  euOom."  B 
is  the  practice  of  BrUith  aoerage  a^uiten 
in  o^^itetiMg  hues  to  treat  a  lots  oasancaed 
by  water  in  the  maimer  aibove  desenbed  a$ 
not  a  general  average  lose : — ^Held,  affi/rm- 
ing  the  judgment  of  the  Queen't  Bench, 
bvim&outdMerminvng  whether  the  loss  tBoi 
aeeordmg  to  the  general  law  of  England 
the  svXneet  of  a  general  aoerage  eontrHmtion, 
^at  the  words  "British  oustom"  in  tJie 
hill  of  lading  must  be  taken  to  mean  the 
practice  of  British  average  adjusters,  so 
that  the  claim  for  general  average  was 
es^essly  excluded. 

Error  from  the  judgment  of  the  Queen's 
Bench,  reported  amie,  page  84,  where  the 
special  cose  is  set  ont.  For  the  pnrpose 
of  this  report  the  &Gts  are  sufficiently 
stated  in  the  head  note. 

The  case  was  argued  (on  June  17,  23) 
by— 

Butt  (Wilhins  with  him),  for  the  plain- 
tiffs. 

Mihoard  (B.  0.  Williams  with  him), 
for  the  defendants. 

Cur.  adv.  vvdt. 

The  jndgment  of  the  Oonrt  (1)  waa 
delivered,  on  the  27th  of  June,  by 

Bbett,  J.— If  it  were  necessary  in  this 
case  to  determine  whether  the  destruction 
of  merchandise  by  water  cast  upon  it 
in  the  course  of  throwing  water  to  ex- 
tinguish a  fire  which  is  burning  other 
merchandise  in  the  same  ship,  is  uie  sub- 
ject of  general  average,  we  should  desire 
further  time  to  consider  a  question  which 
is  no  doubt  of  great  importance,  and 
upon  which  we  Imow  of  no  direct  autho- 
rity in  the  law  of  this  country. 

But  the  bill  of  lading  which  in  express 
terms  provides  that  average,  if  any,  is  to 
be  adjusted  according  to  "British  custom" 
appears  to  us  to  admit  of  no  other  con- 
struction than  that  which  has  been  put 
upon  it  by  the  Court  of  Queen's  Bench. 
The  custom  or  nsage  prevailing  among 
average  staters  in  England  is  uniform 
and  invariable  that  goods  thus  damaged 
or  destroyed  are  not  Drought  into  accoimt 

(1)  Kelly,  C.&;  Mattin,  B. ;  CaeaaV.  B.; 
Srett,  J. ;  Qiore,  J.;  and  Dsdidsii,  J, 


in  aa  average  ac^'ostmearfi.  W«  i^;ce« 
with  the  Gonrt  below  tibtat  the  phrase 
"British  custom"  in  this  bill  of  l«^^lTlg 
was  intended  to  refer,  aaul  upon  a  tme 
oonstrootion  does  re£ar,  to  this  custom  or 
usage,  even  if  it  be  different  from  die 
Briti^  law,  a  point  which  in  this  case  we 
do  not  determme. 

The  judgment  of  the  Queen's  Beodi 
must,  ther^ore,  be  affirmed. 

Jvdgnuat  affinmed. 


Attorneys — lOliie,  Ifflddle  AcUellor,  for  plohitiA; 
Chaster  &  Urquhart,  agents  for  Eaigfa  A;  Co., 
Idveipool,  for  defendants. 


1873 
June  7. 


^•{ 


THI  AIBAIBD  BBIAD  OOKFAmr 

(appeUamts)  v.  asiaa  (re- 
spondent). 


Bread  —  Sale  of,  otherwise  than  by 
Weigh1r-Q  fy  7  WiU.  4.  c.  87.  s.  4. 

The  appellant  was  convicted  under  6^7 
Wm.  4.  e.  87.  s.  4i,  for  seUing  bread  from  a 
van  without  having  a  beam,  or  sealee.  The 
material  of  which  the  bread  was  made  was, 
in  aU  respects,  the  same  as  ordinary  bread, 
except  thai  carbonic  add  gas  was  forced 
into  it.  It  was  crusty  all  round,  and  was 
known  in  the  trade  as  French  or  faney 
bread,  but  in  no  way,  except  the  manner  of 
baking  in  separate  loaves,  resetnbled  what 
was  called  Blench  or  faney  bread  at  the  time 
of  the  passing  of  tJie  Act : — ^Held,  that  the 
conviction  was  right,  as  the  proviso  ins.  A. 
could  not  be  construed  to  apply  to  bread  of 
such  a  description. 

The  Queen  v.  Wood  (88  Law  J.  Rep. 
(h.s.)  M.G.  144)  ohserved  upon, 

[For  the  report  of  the  above  case,  see 
42  Law  J.  Eep.  (n.s.)  M.0. 117.] 
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WOU  BABAH  B0B30N  V.  THB 
8HB0P8HIBS  Dinoir  KAILWATa 
ASS  CANAL  OOHPAST. 


[IK    THB  £XCIH£4UEB    OHAUBEB.] 
(Error  from  the  Court  of  Queen's  Bench.) 

1878, 
Jane 

16, 

Joint  Stoek  Oompam/ — Tnuiee  and  Oes- 
luiqite  J^nut — Share  Certifieates — Holder 
of — OhUgaiion  to  Begister. 

H.  and  P.,v)ho  were  directors  of  the  defends 
ants'  raHuay  company,  were  the  registered 
holders  of  shares.  They  held  the  shares  as 
trustees  for  the  company.  After  the  death  of 
P.,  H.  heeame  the  registered  holder  of  stock 
into  tchiek  the  shares  had  been  converted, 
and  tohieh  he  held  as  trustee.  The  cawpons 
or  eerUfieaies  for  the  stoek  were  ohtained  by 
H.,  tJtnd  he  deposited  them  in  a  bank  as  a  «e< 
atrUy  for  an  advance  of  money .  The  money 
was  advanced  by  B.  at  the  request  of  E., 
who  asserted  that  he  was  the  real  proprietor. 
B.  reeeioed  the  certificates  from  the  bank. 
No  deed  of  transfer  was  executed  in  the  life 
time  (^  B.,  but  after  his  death  his  widow, 
the  proseeutrix,  required  H.  to  execute  a 
tranter,  which  he  did.  Neither  the  bamk 
mora,  had  given  amy  notice  to  the  defendomta 
ikoi  fkey  had  any  ekmrn  on  the  stock,  and 
tktdeftmamishadregulariyreeeMed  thedivi- 
imtds.  Aa  soon  as  the  defondanis  discovered 
thefirmtd  committed  by  a.,  &ey  gave  notice 
to  &e  proseeutrix  that  H.  had  no  right  to 
wiortgage  tt«  stoek,  as  it  stood  in  his  name 
merdy  as  tnutee,  and  they  refused  to 
smteir  her  name  upon  (he  register  as 
proprietor  of  the  stock: — Held,  that  H., 
as  a  trustee,  had  no  right  to  hold  the  cer- 
tifieaites;  that  the  defendants  by  dttowing 
hat  to  hold  Otem  had  enaMed  Mm  to  hold 
himesifout  at  the  pro^prietor  of  the  stock; 
smd  tkat  Me  prosea^rix  was  entitled  to  a 
mrnndamiMt  eommamding  the  defendaads  to 
tnter  h«t  name  aspropri^or  of  the  stock. 

Thia  WM  an  Mmlioation  for  a  inaa< 
damns  hj  Emma  oantih  Bobeon,  as  ihe 
exeoatriz  of  Christopher  Bobson,  de- 
eeaaed,.  agamat  the  defendants,  calling 
npon  tbem  to  register  a  transfer  of  certain 
consolidated  stock  in  the  defendants' 
company  firom  one  George  Holyoake  to 
^prosecatriz. 

The  Conrt  of  Queen's  Bench  made 
Itbsolnte  the  role  for  the  mandamos  and 


ordered  the  writ  to  issae,  and  the  facts 
of  the  case  to  be  stated,  after  the  return, 
in  the  form  of  a  Special  Case.  Judgment 
was  gireu  for  the  defendants  in  the  Court 
below.  The  prosecutrix  sued  6at  a  writ 
of  error. 

CASE. 

1.  The  prosecutrix  is  the  widow  and 
sole  executrix  of  the  late  Christopher 
Bobson,  solicitor,  of  No.  27,  Sackville 
Street,  Middlesex.  The  defendants  are  a 
company,  subject  to  the  provisions  of  the 
Acts  of  Parliament  of  9  &  10  Viot.  co. 
822,  323  and  824. 

la.  In  the  year  1845,  the  company  of 
proprietors  of  the  Birmingham  and  Liver, 
pool  Junction  Canal  Navigation  was  in« 
corporated  with  the  United  Company  of 
Proprietors  of  the  EUeamere  and  Chester 
Canal  by  Act  8  Yict.  c.  2,  and  the  shares 
of  the  Birmingham  and  Ldverpool  Com. 
pany  were  exchanged  into  shares  of  the 
Ellesmere  and  Chester  Canal  Company. 
In  the  year  1846,  the  Ellesmere  and 
Chester  Canal  Company  became  the  Bhrop. 
shire  Union  Railways  and  Canal  Com. 
panv  under  the  provisions  of  the  Acts  of 
Parliament  referred  to  in  the  first  para. 
graph,  and  the  shares  of  the  Ellesmere 
and  Chester  Canal  Company  were  ex. 
changed  into  shares  of  the  Shropshire 
Union  Bailways  and  Canal  Company, 

2.  Under  we  sud  Acta  of  Parliament 
mentioned  in  paragraph  1,  and  the 
other  Acts  of  Parliament  relating  to  the 
Shropshire  Union  Bailways  and  Canal 
Company,  and  the  Acts  incorporated 
therewith,  the  said  company  raised  cer. 
tain  capital  by  the  creation  and  issue  of 
shares,  which  shares  were  folly  paid  up. 

8.  After  the  formation  of  the  said 
company,  and  in  or  about  the  year  1846, 
nin^y-nine  shares  in  the  same,  of  the 
value  of  872. 10«.  each,  were  rrafistered  in 
ihe  share  register  of  the  said  company 
(in  lieu  of  shares  which  had  been  origi. 
naUy  Birmingham  and  Liverpool  Canal 
shares)  in  the  names  of  the  late  Earl  Powis 
and  George  Holyoako  (who  then  were 
directors  of  the  said  Shropshire  Union 
Bailways  and  Canal  Company),  as  trustees 
for  the  company,  and  they  held  the  said 
ninety.nine  shares  as  trustees  for  the  said 
company  and  not  in  their  own  right, 

4.  The  said  Earl  Powis  died  in  the  year 
80 
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1847,  and  the  said  mnofcy>nine  shares 
Sabsequently  to  his  death  remained  re* 
gistered  in  the  names  of  the  said  Earl 
.Powis  and  Qtiorge  Holyoake,  and  con- 
tinued to  be  held  by  the  said  G«orge 
Holyoake,  in  trust  for  the  said  Shropshire 
Union  Bailways  and  Canal  Company  until 
the  year  1854,  when  the  said  snares  were 
converted  )nto  8,712Z.  10«.  consolidated 
stock  of  the  said  last-mentioned  company 
under  the  name  or  title  of  the  "  Shrop- 
shire Union  Railways  and  Canal  Com- 
pany Consolidated  Stock,  1854,"  which 
said  consolidated  stock  was  registered 
in  the  proper  books  of  the  said  company 
in  the  names  of  the  said  Earl  Powis  and 
Qeorge  Holyoake,  and  the  said  Qeorge 
Holyoake  continued  to  hold  the  same  as 
trustee  for  the  said  last-mentioned  com- 
pany and  iu  no  other  capadty  whatsoever. 

5.  In  «he  year  1847,  an  Act  10  &  11 
Vict.  c.  121,  was  passed,  antiiorisine  a 
lease  of  the  underteJdng  of  the  Shropshire 
Union  Railways  and  Canal  Company  to 
the  London  and  North- Western  Railway 
Company,  and  providing  for  the  manage- 
ment £rom  and  after  the  passing  of  that 
Act  of  the' undertaking  of  the  Shropshire 
Union  Company  by  a  joint  committee 
consisting  of  eight  Shropshire  Union  and 
eight  London  and  North  Western  Di- 
rectors, and  from  that  time  the  under- 
taking has  been  managed  by  such  Com- 
mittee. 

5a.  The  said  G^rge  Holyoake  was  a 
director  of  the  Birmingham  and  Liverpool 
Canal  Company,  and  t^so  treasurer  of  that 
com^ny  and  a  partner  in  the  firm  of 
Sir  F.  Goodrick,  Holyoake  &  Co.,  who 
were  the  bankers  of  that  company.  On 
the  incorporation  of  the  Birmingham  and 
Liverpool  Company  with  the  Ellesmere  and 
Chester  Canal  Company,  he  became  a  di- 
rector of  that  company^  and  his  firm  were 
its  bankers,  and- in  like  manner  on  the  for- 
mation of  the  Shropshire  Union  Company 
he  became  a  director  of  that  company  and 
continued  to  be  so  until  March,  1869,  and 
on  the  passing  of  the  above-mentioned 
Act  of  10  &  IX  Vict,  was  appointed  one 
of  the  Shropshire  Union  memben  of  the 
joint  Committee,  and  continued  to  be  so 
nntil  the  last  mentioned  date.  He  was  a 
very  active  member  of  the  board,  and  his 
baiuuDg  firm  ware  the  bankers  of- the 


Shropshire  Union  Company  and  of  tho 
joint  conunitteo  until  May,  1863. 

5b.  The  final  settlement  of  a  lease  of 
the  Shropshire  Union  Company's  und^*- 
taking  to  the  London  and  North- Western 
Bailway  Company,  was  the  subject  of 
mnoh  discussion  and  negotiation,  and, 
amongst  other  disputed  points,  the  Lon« 
don  and  North-Western  Bailway  Com- 
pany laid  claim  to  the  said  sum  of  3,7122. 
l0«.  stock,  aa  being  part  of  the  property 
of  the  Shropshire  Union  Company  which 
they  would  be  entitled  to  on  the  execution 
of  the  lease.  This  claim  was  strenuously 
resisted  by  the  directors  of  the  Shrop-- 
shire  Union  Company,  and  more  especially 
by  Mr.  Holyoake  as  one  of  such  dueotors,' 
and  in  the  end  the  claim  of  the  London 
and  North- Western  Bailway  Company 
was  waived.  The  lease,  though  dated 
the  25th  of  March,  1857,  was  not  actually 
completed  until  1860,  and  its  provisions 
were  extended  and  explained  by  an  agree- 
ment also  dated  the  25th  of  March,  1857, 
and  executed  at  the  same  time  as  tiie 
lease.  The  7th  and  8th  sections  of  the 
last- mentioned  agreement  are  as  follows : 
"  7th.  Subjectto  the  right  of  the  Shrop- 
shire  Union  Railways  and  Canal  Company 
to  have  realised  therefrom  such  sum  and 
sums  as  may  be  necessary  to  enable  them 
to  satisfy  their  covenant  hereinbefore  con- 
tained, to  reduce  their  debenture  and 
land  debts  to  724,2071.,  and  to  satisfy  the 
other  sums  in  such  covenant  mentioned 
as  to  be  paid  by  the  said  -  Shropshir» 
Union  Railways  and  Canal  Company,  all 
balances,  whether  of  principal  or  interest, 
standing  to  the  credit  of  the  Shropshire 
Union  Railways  and  Canal  Company  at 
bankers,  and  aU  shares  and  calls  on  shares,- 
and  all  interest,  dividends  and  other 
moneys  due  or  hereafter  to  be  due  or  re- 
ceived or  recovered  in  cespeot  oi  unissued 
or  forfeited  or  forfeitable  shares,  which 
forfeited  shares  are  to  be  forthwith  sold, 
the  same  being  first  offered  to  the  London 
and  North-'Weetem  Railway  Company^ 
at  the  price  of  452.  for  every  - 1001.  of 
consolidated  stock  in  the  Shropshire 
Union  Railways  and  Canal  Company,  and 
all  unclaimed  dividends  and  all  other 
realised  or  unrealised  earnings,  property! 
effects  and  credits  of  the  same  or  th*  Hks 
or  of  any  other  kind  belonging  to  iha 
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game  company,  or  held  or  possessed  hj 
or  in  trust  fw  them,  or  in  which  they  are 
cat  may  be  interested,  shall  be  deemed  to 
be  indnded  in  the  said  lease,  and  shall 
pass  therewith  to  the  said  London  and 
North- Western  Railway  Company,  bathe 
under  tiie  management  and  direction  of 
the  joint  committee  as  part  of  the  lease 
capital  aoooont^  and  any  interest  or  other 
profit  which  may  acome  or  be  made  in 
i«q)e<^  of  any  balance  which  may  at 
any  time  be-  standing  to  the  credit  of 
the  lease  capital  aeconnt^  shall  every 
half-year  be  accounted  for,  and  form 
ptu^  of  the  current  profits  of  the  work- 
up of  the  nndertaUng  of  the  Shrop- 
shire UnionBailways  and  Canal  Company,- 
provided  that  this  clause  shall  not  include 
or  up^j  to  3,700{.  of  old  Birmingham 
and  Liverpool  Canal  Stock  standing  in 
the  names  of  the  Earl  of  Powis  and  George 
Holyoake,  Esq.,  as  trustees,  and  provided 
that  as  regards  the  past,  no  charge  shali 
be  made  againBt  the  London  and  North- 
Western  BJulway  Company  in  respect  of 
the  dividends  as  unissued  or  forfeited 
Bharas. 

.  "8th.  ProTidedalwaysihatallremsters 
of  shareholders  of  the  Shropshire  IJnion 
Company,  and  other  books  oonnected 
therewith,  shall  belong  to  and  be  in  the 
custody  of  the  Shropshire  Union  Com- 
pany, but  the  London  and  North-Westem 
Company  shall  have  the  right  to  inspect 
the  same,  and  all  deeds  and  other  docu- 
ments of  the  Shropshire  Union  Company 
shall,  during  the  continuanoe  of  the  said 
lease,  be  held  by  the  joint  committee  for 
the  use  and  benefit  of  both  the  companies, 
parties  hereto,  but  shall  remain  the  pro-, 
perty  of  the  Shropshire  Union  Company.' ' 

This  agreement  was  confirmed  by  "  the 
London  and  North-Westem  (Additional 
Powers)  Act,  1861,"  24  4>  25  Viet.  c. 
208. 

50.  In  the  month  of  March,  1852,  the 
share  registers  and  transfer  books,  and 
odier  books  ooniiected  witii  the  registra-' 
tion  of  shares  in  the  said  Shropshire 
Umob  Railways  aodC8iialOompMiy,W6rey^ 
with  the  authority  of  the  directors  of  the 
said  last  mentioned  company,  removed- 
from  their  offices  to  the  offices  of  the 
London  and  North -Western  Bailway 
Company  at  Easton   fiqnare,  and    the 


business  relating  to  the  transfer  of  shares 
and  of  the  consolidation  of  the  same  into 
stock,  and  of  the  transfer  of  such  stock, 
and  the  issuing  of  share  certificates,  was 
conducted  entirely  under  the  control  and 
management  of  the  officers  at  the  Euston 
Station  of  the  said  London  and  North- 
Westem  Bailway  Company  until  after 
the  execution  of  the  said  agreement,  and 
in  fiust  until  the  month  of  March,  1868, 
the  Shropshire  Union  Bailways  and  Canal 
Company  having  been  compelled  to  take 
legal  proceedings  to  enforce  the  perform- 
ance, by  the  London  and  North-Westem 
Bailway  Company,  of  the  8th  section  of 
the  said  agreement,  which  proceedings 
were  actively  supported  by  Mr.  Holyoake. 

5d.  In  May,  1859,  the  said  Gboige  Holy- 
oake applied  at  the  offices  of  the  London 
and  North-Westem  Bailway  Company 
for  Stock  Coupons  representing  the  said 
8,712Z.  lOf.  consolidated  stock,  and  the 
said  London  and  North  Western  Bailway 
Company  sent  the  coupons  representing 
the  said  stock  to  Mr.  Alfired  Wragge  (the 
then  acting  Secretarv  of  the  Shropshire 
Union  BaUway  and  Canal  Company)  for 
Mr.  Holyoake.  Mr.  Holyoake  having  re- 
ceived the  coupons  from  Mr.  Wragge, 
with  the  object  of  temporarily  increasing 
the  nominal  amount  of  the  qualification 
of  Mr.  Henry  Tootal,  who  was  at  that 
time  Deputjr-Chairmaa  of  the  Shropshire 
Union  Bailways  and  Canal  Company,  on 
the  3rd  of  December,  1859,  transferred 
the  said  stock  to  the  said  Henry  Tootal,  to 
whom  stock  coupons  in  respect  thereof 
were  issued  from  the  offices  of  the  London 
and  North-Westem  Bailway  Company, 
suoh  stock  forming,  in  the  books  o£  the 
Shropshire  Union  Bailways  and  Canal 
Company,  one  aocoont  with  other  stock 
then  held  by  the  said  Henry  Tootal. 
This  stock  was  re-transferred  by  the  said 
Henry  Tootal  into  the  joint  names  of  the 
said  George  Holyoake  and  Lyttleton* 
Robert  Holyoake  on  the  4tii  of  January, 
1861,  to  be  held  by  them  as  trustees  for 
the  said  Shropshire  Union  Railways  and 
Canal  Company,  and  stock  coupons  in 
tiieir  Dunes  were  issued  by  the  London 
and  North  Western  Bailway  Company. 

50.  Under  the  10th  section  of  the  said 
agreement  of  the  25th  of  March,  1857, 
the  ahareholdetB  in  the  Bfaropshire  Union 
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'Cviuf/SMH'  ««C'  «utitM)d  «it  iMtj  time  -to  ex- 
-ciittiil^L  liitiif  Wltvelt  iii  (iiat  «(MO]Mvnr  fur 
«i>c>ck  ii.  teit-  XrtMitkni  «ii(i  JiortL^  Wwtem 
i-teiiiwiitv  (.AMitpsMiv.  tu  tut  ml«  of  I'JOi.  of 
hiitvpHiiuf  UititMi  iMock  f<(ir  &U2.  %£  Lou- 

li.  iKu*r<iL,  Aoi^j ,  til*!  «ud  Gtfonipe  Ho'ir. 
</.tKi'  (iM;  tL««(i  Wui^  owner  «fud  proprietar 
■vl  vUiw  tftvok.  MuottutL^F  v>  IjioOi.  1  Je, 
nUMKUiiff  in  liit)  own  uuue:  is  1^  Bfarop- 
wiijii-  1,'jLuvii  <.AHiipiMiv)  ttod  tiie  said  !.«%- 
ti<>wu  ^i<«n  iiuir^AiIur,  wititoot  iheatesauil 
kuvwMii^v  *x  <XMUs«(it  <jf  tlte  caid  i^B«^ 
#ior*  (juivw  Co<ii|«uT,  ti»e  <n»iirf«r  boo^ 

V«M-Uxi  :j///;/.  U"  Uw!  twid  <nut  eboekiam 
iM)udtm  wA  Horik  Wm^uen.  gioek,aiid 
4i»(MM<;!d  «f  Um)  mum.  At  tJjis  time  be 
wiM  «tiii  «  dii«otor  aad  banker  of  tlw 
UUrnynhiit^  Union.  Companj,  aad  im 
htrnkuifg  Arm  niwaf*  beta  in  haod  brge 
kUMM  ijt  moimf  iMMDgiag  to  aMh  eom- 

bf,  la  Oeiobor,  1861,  mdm  of  the  then 
\midim  »n4  Vortb  We«t«m  memben  of 
Iha  Htin>iwiiire  Uuion  Joint  Coounittee 
uiiUua  fttUtntion  to  tlie  bot  that  3,000Z.  of 
tlitt  Ntiiil  irmtt  Htook  bod  been  oonrerted 
itiui  wild.  A  oommunication  WM  mibae- 
mitiutly  mado  to  Mr,  IMjoika  by  the 
CliAirinivn  uf  tlia  BUropubire  Union  Com* 
Jitiny,  tliu  prtiiwnt  Karl  I'owia  (son  of  the 
(Itmuiwttd  uarl),  oallinff  hia  attention  to  the 
liirmiiuHiauoo,  Un  the  i!Oth  of  February, 
iWld,  Mr,  ilulvoako  wrote  to  Lord  Powii 
i)wt  iUia  partloular  itook  had  boon  oon- 
v*vtwl  in  oownwjuonoo  of  iU  having  bo- 
^HMU«)  wixtHl  up  with  bia  own,  and  that  ho 
VfvHkUl  tHk«  »te)ui  to  replaoe  it.  Ue  alio 
kMikxi  iUWrw»i>d«  to  the  worotary  of  the 
Shrsv)M»lur«  Uuiuu  Cuntuauy  that  ho  found 
<AiiJtic«l«^  in  buviug  baok  Shropshire 
I  utv>M  &«Hvk  in  u\<i  utarkvt,  a  largo  pro- 
]^titgtt  vi  »«ob  atook  haTtng  boon  oon> 
vw<w«i  w(k>  Luttdon  and  North^Wostem 

<>!/.  X^  8«tt4  0«oirg»  Hulyoake  had  at 
ti>i»  iiijtt»  stettdiu^  in  hi*  own  name 
Shnij^ehijiw  VtuoM  Sto^  MOAonnling  to 
uls>h.  I'Jait,  «B»t  ui  the  j<\int  namos  of 
jamnl:  soii  tW  sattd  Igrttk<t«.>n  Kobeii 

ft  T-nuo  "_ii.  1 V  me  pttr«  of  the  aaud 
tni*.  MAiic.  t»  odJar  »o  wnke  mp  the 
maumtCA  4te  iEH«MMft:,.th»aiudUe«Htge 


HolyoaiK'  a&d  &e  aaid  lAtfleton  Bobert 
lioiyealEe  taatSaatA  fram  dieir  joint 
aaawK  into  Hit  imas  of  ^k  eud  George 
HoivtMfce  liadk  ■manntmg  to  931L,  par- 
«d  of  -the  Mid  i«€22. 10*^  shI  t^  aaid 
Cioai^ge  fiohraakB  jiiiiiiliaiaal  in  liia  own 
name  osdiar  stock,  whieh,  added  to  the 
aatd  la^ioZ.  l(k.  snd  9311^  aade  np  the 
-whok  of  tiwand  ^712L  lOc  atoek,  whioh 
finsQ  ijfaat  inne  Is  naa  lud  aa  tmatee  in 
tnat  ftr  Idle  «aid  fifatvfdnni  Dmon  Bail* 
^rvrc  and  CuaJ  Orniijiiy,  aad  in  no 
ember  layatilji  wliaiw  vn,  and  firom 
lhaogKSuy&L,  ^om  laaae  to  tioie,  all  the 
diTadende  -wineb  Iwe  faeeoHe  payable  on 
tto  aaad  stock,  ^(zre  iaireated  in  the  names 
of  Oe  dBioBMB  ef  Ae  aaid  oontpany  aad 
oAerdiiWJtotatteego^  who  hare  held  the 
aaaae  ■■  tnaatoea  of  the  aaid  coaripany. 

SL  Wham  fh*  aaid  Geotge  Htdyoake 
wraa  called  vpoB  to  teplaw  dietnatstoi^ 
be  was  ia  poanaaoa  of  eoupons  fiir  the 
aaid  1,185c  10*.  stodi^  and  be  ooniiiraed 
tohtddtheaiML  Ostiietniiafinrof Ihe 
dSlL  into  Ida  own  aame,  aa  mantioned  is 
the  laat  paragraph,  oonpona  were  iasned 
to  him,  and  in  leqpeetof  the  1,5961.  stock 
pnndiaaed  by  him  to  make  np  the  8,7122. 
10«.  stock,  oonpons  wen  firom  time  to 
time  issued  to  him,  ihe  wb<^  of  which 
stock  he  held  in  tmst  for  the  said  Shrop' 
shire  Union  Bailways  and  Canal  Com> 
pany. 

6.  In  the  year  1865  ihe  said  Oeoi^ 
Holyooke  was  inCormed  by  the  secretary 
of  the  said  company,  in  reply  to  a  letter 
from  the  said  George  Holyooke  to  him, 
that  there  was  not  any  Shropshire  Union 
Stook  standing  in  his,  the  said  George 
Holyoake's  own  name  solely,  exoe|>t  the 
said  3,7122. 10«.  consolidated  stock  men- 
tioned in  the  preceding  paragraph  of  this 
case. 

7.  Before  the  date  of  the  deposit  of 
stock  oonpons  in  the  10th  paragraph  men- 
tioned, the  said  George  Holyoake  being 
in  &ct  trustee  for  the  sud  company  of  the 
said  3,712i.  10*.  of  the  said  oonadidated 
■took,  had  been  and  then  was  roistered 
aa  the  holder  thereof  en  the  register  of 
tiie  stoekholden  of  the  said  oampany,  and 
certain  stodc  eoanxmshad  beenissnedto 
the  said  George  Holyoake.  It  is  cnstom- 
arr  to  issne  stock  conpons  to  the  r^is- 
tond  kiUgn  «f  all  conaolidatod  stoot^ 
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and  it  is  never  ibe  practice  to  set  out  of 
aotioe  on  the  &ce  of  snch  coupons  that 
the  registered  proprietors  are  trastees. 

8.  The  said  George  Holyoake,  nobwith- 
rtanding  he  was  snch  trostee  for  the  said 
company,  and  without  the  knowledge 
and  in  irand  of  the  said  company,  be- 
tween Febmaiy,  1868,  ^d  April,  1866, 
deposited  the  said  oonpons  for  the  said 
atook  ao  held  by  him  in  trust  for  the  said 
company  with  the  ITnion  Bank  of  London 
as  seonxify  tav  a  loan  of  1,5002.  or  there- 
aboDts,  made  by  the  said  bank  to  the  said 
George  Hofyoake. 

9.  Upon  the  request  of  the  said  George 
Holyoake,  the  said  Christopher  Bobson  paid 
to  the  said  bank  the  said  sum  of  1,5002., 
and  npon  the  payment  of  the  said  sum  of 
1,5002.  the  said  Christopher  Bobson 
Moeired  from  the  sud  bank  the  coupons 
for  ihe  aaid  trust  stock.  The  said  sum  of 
1,5002.  ao  paid  to  the  said  bank  forms 
put  of  the  said  sum  of  2,0002.  in  the 
agraement  and  memorandum  in  the  10th 
paragraph  mentioned,  advanced  by  the 
said  Ohristopher  Bobson  to  the  said 
Qeoi^  Holyoake,  and  t^e  said  coupons 
were  deHvored  to  the  said  Christopher 
Bobson,  as  security  for  the  said  sum  of 
2,0002. 

10.  On  the  5ih  day  of  April,  1866,  the 
said  Ctoorge  Holyoake,  then  being  such 
trustee  for  the  said  company,  as  aforesaid, 
without  the  knowledge,  consent  or  privity, 
and  in  fraud  of  the  said  company,  af- 
fected to  deal  with  the  said  trust  stock 
by  executing  a  memorandum  in  the  words 
mkwing — 

"Memorandum, — ^That  I,  the  under- 
signed, George  Holyoake,  of  Neaohley 
Hall,  Neaohley,  in  tne  county  of  Shrop- 
riiire^  Eaqnire^  am  poosessed  of,  as  my 
own  property,  and  unincumbered,  the 
fbUowing  stock  in  tiie  Shropshire  Union 
Bailways  sod  Canal  Company,  namely, 

[Then  followed  the  nnmbers  of  shares, 
wmdi  need  not  be  set  out  here.] 

"  And  whereas  I  have  drawn  and  en* 
d<»aed  a  pronusaoiy  note  for  tihe  sum  of 
2,0002.  bearing  even  date  herewith,  pay- 
aibla  to  my  order  at  three  months  after 
the  dato  thereof,  and  I  hare  deposited  the 
above  mentioned  shares  as  collateral 
aecBtity  for  the  due  payment  of  the  said 
Mte^  I  hsrafajr  nndertal^  and  promise 


on  request  to  ezeoate  a  legal  mortgage  o^ 
the  said  shares,  and  snch  mortgage  deed 
is  to  contain  a  power  of  sale,  and  all 
usual  and  customary  covenants  in  snch 
deed,  and  the  same  is  to  be  prepared  by 
the  solicitors  of  the  holder  of  the  said 
note  at  my  espense.  As  witness  my  hand 
this  5th  day  of  April,  1866. 

"  (Signed)  G.  Holyoake. 

"  Witness,  H.  Edgar  Tidy,  solicitor,  27, 
Sadcville  Street,  Piccadilly." 

11.  The  said  Christopher  Bobson  sub- 
sequently made  a  further  advance  of  the 
snm  of  1,0002.  to  the  said  Cborge  Holy- 
oake npon  the  security  of  the  said  trust 
stock,  and  also  upon  some  shares  in  the 
Wheal  Phoenix  Mming  Company,  and  at 
the  time  of  the  said  advance,  and  in  oon- 
aideration  of  advances  previously  made, 
and  extension  of  the  time  for  payment  of 
the  same,  certain  memoranda  of  deposit 
relating  to  the  same  were  entered  into  by 
the  said  George  Holyoake,  notwithstaod- 
ing  he  was  such  trustee,  without  tlie 
knowledge,  privity  or  consent,  and  in  fraud 
of  the  said  company. 

12.  Aiterwanls  the  said  Christopher 
Bobson  died.  No  deed  of  transfer  was 
executed  in  [his  lifetime.  The  said  sum 
of  2,0002.  which  had  been  advanced  under 
the  agreement  of  the  6th  of  April,  1866, 
and  interest  thereupon,  remained  dae  and 
unpaid ;  and  the  said  farther  sum  in  the 
10th  paragraph  mentioned  also  remained 
due  and  unpaid,  and  the  said  coupons 
were  in  his  possession  up  to  and  at  the 
time  of  his  death.  The  prosecutrix, 
Emma  Sarah  Bobson,  as  the  executrix 
of  the  said  Christopher  Bobson,  was  en- 
titled to  the  said  moneys  and  interest,  and 
the  same  being  unpaid,  she  required  the 
said  G^rge  Holynike  to  execute  a  deed 
of  transfer  of  the  said  stock  puisnaat  to 
the  terms  of  the  agreement  and  memd* 
randnm  of  the  5th  of  April,  1866,  in  the 
10th  paragraph  mentioned,  which  fhe 
aaid  George  Holyoake  acioordingly  exe- 
euted.  It  is  duly  stamped,  and  is  in 
manner  and  terms  following — 

"I,  Gborge  Holyoake,  of  Neachlejr,  taear 
Shifnal,  in  the  county  of  Salop,  gentle- 
man, in  consideration  of  the  agreement 
to  execute  the  transfer  hereinafter  set  out, 
and  of  the  snm  of  2,0002.  paid  td  me  by 
Christopher   Bobftcd,   bte   of  fiadETille 
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Stiieet,  Plooadilljr,  in  the  connty  of 
Middlesex,  gentleman,  deceased,  daring 
his  lifetime,  do  hereby  bargain,  sell,  as- 
sign and  transfer  to  Emma  Sarah  Bobson, 
of  No.  24,  Dorset  Square,  in  the  county 
of  Middlesex,  exeontrix  under  the  will  of 
the  said  Chriistopher  Bobson,  the  sum  of 
8,7122.  10b.  consolidated  stock,  1854,  of 
and  in  the  undertaking  called  the  Shrop- 
shire XTnion  Bailways  and  Canal  Com- 
pany, and  all  accruing  and  acomed  divi- 
dends, profits  and  advantages  thereof,  To 
hold  unto  the  said  Emma  Sarah  Bobson, 
her  executors,  administrators  and  assigns, 
subject  to  the  several  conditions  on  which 
I  held  the  same  immediately  before  the 
execution  hereof.  And  I,  the  said  Emma 
Sarah  Bobson,  do  hereby  agree  to  accept 
and  take  the  said  stock  subject  to  the  coU't 
ditions  aforesaid.  As  witness  onr  hand» 
and  seals  this  5tb  day  of  May,  1869. 
"  G.  Holyoake  (l.b.) 
"  B.  S.  Bobson  (l.b.) 

"  Signed,  sealed  and  delivered  by  the 
above-named  Qeorge  Holyoake  and  Emma 
Sarah  Bobson,  in  the  nresenoe  of— 

"  H.  Edgar  Tidy, 

"  27,  Sackville  Street,  Piccadilly." 

12a.  No  notice  or  intimation  of  any 
kind  was  given  to  the  said  Shropshire 
Union  Bailways  and  Canal  Company  by 
the  Union  Bank  or  the  said  Christopher 
Bobson  that  they  or  either  of  them  had 
any  claim  on  the  said  stock.  It  is  the 
frequent  but  not  invariable  practice  if 
money  is  advanced  upon  deposit  of  rail- 
way shares  or  stock,  and  a  transfer  not 
re^btered,  for  the  lender  to  give  notice  to 
the  secretary  of  the  company  of  his  lien. 
No  application  was  ever  made  on  behalf 
of  the  said  Union  Bank  or  Mr.  Bobson 
for  the  dividends  payable  on  the  said 
stock,  but  the  said,  dividends  were  regu- 
larly received  hj  the  said  company,  the 
said  George  Holyoake  each  half-year 
oonntersigning  the  dividend  warrants  and 
returning  them  to  the  secretary  of  the 
said  company.  The  first  notice  that  the 
company  reoeiTed  that  the  said  George 
K>lyoake  had  been  dealing  with  this  re- 
placed stock  was  on  the  13th  of  Febmaiy, 
1869,  by  letter  from  hia  attorney,  dated 
the  12tb  of  February,  1869,  to  the 
secretary  of  thp  said  company,  and  np  to 
tha^  time  tiie  uompany  and  its  officers 


were  entirely  ignorant  that  the  stock 
coupons  had  been  deposited  or  dealt  with  ' 
in  any  way  by  the  said  George  Holyoake. 

13.  Before  the  said  deed  of  transfer  in 
the  12th  paragraph  mentioned  was  prO' 
pared  or  execated,  viz.,  on  the  13th 
of  February,  1869,  the  said  Shropshire 
Union  Company  immediately  on  the  dis- 
covery of  the  frand  oommitted  by  the 
said  George  Holyoake  in  so  assigning 
over,  gave  notice  in  writing  to  the  said 
Emma  Sarah  Bobson  through  her  attor' 
ney,  that  the  said  George  Holyoake  had- 
no  right  to  mortgage  the  said  stook,  as 
the  said  gtock  was  standing  in  his  name 
merely  as  a  trustee.  Previously  to  the' 
date  of  the  above  notice  neither  the  said 
Emma  Sarah  Bobson  nor  Obriaixfphet 
Bobson  had  notice  or  knowledge  that  the 
stock  was  held  by  the  said  Cborga  SxAy* 
oake  upon  any  trust. 

14.  On  the  20th  of  May,  1869,  the  said 
deed  of  transfer  and  the  said  coupons 
were  delivered  by  the  said  Emma  Sarah 
Bobson  to  the  secretaiy  of  the  taid  com- 
pany, in  order  that  a  memorial  therectf 
should  be  entered  in  the  register  of 
transfers  of  the  said  company;  and  tha 
said  Emma  Sarah  Bobson  reqaested  Ihe 
seoretaiT  to  enter  the  said  memorial  in 
the  said  register  of  transfers,  and .  thai 
such  entry  might  be  endorsed  on  the  sud 
deed  of  transfer,  and  that  the  said  Emma 
Sarah  Bobson  might  be  registered  as  the 
proprietor  of  the  said  stock,  and  the  said 
Emma  Sarah  Bobson  ofiered  to  pay  the 
proper  charges  relating  to  the  same,  but 
the  said  secretary  thereupon  refused  and 
still  refuses  to  comply  with  the  said  re- 
quest as  aforesaid. 

The  questions  for  the  opinion  of  the 
Court  are,  whether  the  prosecutrix  is 
entitled— 

1st.  To  have  the  said  memorial  of  snob 
deed  of  transfer  entered  in  the  bodes  of 
transfers  of  the  company. 

2nd.  To  have  such  entryendoTBedonihe 
deed  of  transfer. 

8rd.  To  be  registered  as  the  proprietor 
of  the  said  stock. 

4th,  To  have  new  ooapont  of  iho  said- 
stock  issued  to  the  said  proseoutrix. 

If  the  Gonrt  shall  be  of  opinion  in  the 
affirmative,  a  peremptory  maruiomw  is  to 
issue  acfsordingly.    If  tiie  poort  shaU  be 
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of  opinion  in  the  negative,  then  judgment. 
it  to  be  entered  for  the  defendants. 

The  following  was  the  form  of  one  of 
the  oonpona  refisrred  to  in  the  case.  The 
otiiera  were  similar  mutatis  mutandis — 

AITVSDIX  A. 
£i  0*.  itd,  Shropehire  Union  Bailwftyg  and 

Csnal  Company  Oonsolidated 
Stock,  I8fi4.  1619. 

-RiioSrf^  w«  f  Geoige  HolywAe,  of  "| 
•*«^"''-.{    NeachlBV.Shiffinal,     \£2  Ot.  Od. 
"»         t    Sbropsniio,  Esquire.  J 

20Ui  NoTember,  1862. 
FH>|rietar  of  Ooniton  Na  1. 1 
Eatorad  Bnime.         j 

Alfred  Wnt|Ke,  Seeretary, 

StuKroluie  Union  Biulvays  and 
Canal  Company  ConnoU,  1854. 

.  Non.— -This  stook  ooapon  mnst  be 
BoneDdered  before  any  deed  of  transfer, 
whether  for  the  whole  or  any  portion 
hereof,  can  be  registered  or  a  new  oonpon 
iaaned  in  exchange. 

.  The  esse  was  argaed  Jnne  14, 16,  hj— 
Horaee  Hoyd  (Brooksbank  and  Eyre 
Lhifi  witih  him),  tor  tiie  Crown ;  and  by 
8ir  J,  B.  Kanlako  (M'Jnigre  and  JoUiffe 
with  him),  for  the  defenduita. 
-.  The  ftUowing  statute  and  authorities 
were  teferred  to  in  the  course  of  the 
argntnent — 

8  dp  9  Yiot.  c.  16.  88.8,11,62.  Oohfer 
Y.  Fineh  (1),  Bias  y.  Bice  (2),  Hunter  r. 
WaUen  (3),  Diton  r.  Muehleston  (4\ 
Waidnm  y.  8lop»r(5),  Layard  v.  Maud  (6), 
HamU  y.  Loosemore  (7),  Be  The  Bahia 
^  San  Francisco  BaUway  Oompany  and 
IWttM  (8),  Hart  v.  The  Froniino  Gold 
Mining  Gompany  (9),  Booper  y.  Har- 
rison   (10),    Sharpies  v.    Adams    (11), 

(1)  6  HJU  Caa.  906,  920;  a.  o.  26  Law  J.  Bep. 
(xa)  Chanc.  65. 

(2)  2  Drew.  78;  8.  c  28  law  J.  Bep.  (k.8.> 
(ftane.  389. 

ia)  Lmt  Btp.  U  iq.  393. 
4)  Law  Bapw  8  Oh.  Ap.  ISA. 
51  I  Drew.  198. 
6)  30  Law  J.  Bep.  (ka)  Cbanc.  669 ;  s.  c  Law 
Bep.  4  £q.  397. 

(7)  9  HsN  449;  a.  c.  21  Law  J.  Bep.  (n.s.) 
Cbanc.  69. 

(8)  9  B.  &8.  844;  »,  c  87  Law  J,  B/ef.  (ka) 

'  (9)  89  Law  3,  Bep.  (ic.s.)  Exch,  98  j  ».  c  Law 
B«p.6Bx.  111. 

(10)  3  Kay  ft  J.  88. 
.  (11)  83  Bear.  313. 


BaOUe  y.  WKewan  (12),  Lodds  y. 
Hills  (13). 

Our.  adv.  vuU. 

The  judgment  of  the  Court  (14)  was 
delivered  on  Jane  20  by— 

GuusBT,  B. — The  &ct8  being  stated  in 
the  form  of  a  case  it  is  unnecessary  to  re- 
state them.  All  that  is  required  is  to. 
give  correctly  the  histoiy  of  the  shares 
which  are  the  subject  of  enquiry. 

Previous  to  ilie  passing  of  the  Shrop- 
shire UnionBailwayandCanalActin  184E>, 
the  Birmingham  and  Liverpool  Junction 
Canal  Company  had  been  incorporated 
with  the  Ellesmere  and  Chester  Canal 
Company,  and  the  shares  of  the  former 
were  exchanged  into  shares  of  the  latter 
company.  By ;  the  Act  referred  to  the 
shares  of  the  Ellesmere  and  Chestor  Canal 
Company  were  exchanged  into  shares  of 
the  defendants'  company. 

It  appears  by  paragraph  3  of  the  case 
that  after  the  formation  of  the  defendanto* 
company,  ninety-nine  shares  in  that  com- 
pany of  S7l.  10«.  each,  were  registered  in 
the  names  of  Earl  Powis  and  Q.  Holyoake 
(who  were  the  directors  of  the  company), 
and  that  they  held  them  only  as  trustees 
of  the  company.  We  have  no  distinct 
statement  as  to  now  this  came  to  be  done. 
All  that  is  stated  is  that  these  shares  were 
BO  registered  in  lieu  of  shares  which  had 
been  originally  Birmingham  and  Liverpool 
Canal  shares. 

.  Surmises  may  be  made  as  to  the  manner 
in  which  this  state  of  things  arose.  But 
it  is  enough  to  say  that  there  is  no-° 
thing  in  the  case  to  warrant  the  inference 
that  there  was  anythipg  illegal,  as  was 
snggested,  or  improper  in  we  relation 
of  trustees  and  cestui  que  trusts  between 
Earl  Powis  and  G.  Holvoake  and  the 
oompany  so  as  to  prejudice  the  present 
position  of  the  defendiuits. 

Afterwards  Earl  Powis  died,  and  the 
shares  were  changed  into  stock,  and  it 
may  be  taken  that  G.  Holvoake  became 
the  registered  holder  of  3,7122.  lOs.  stock, 
as  trustee  for  the  company,  he  then  being 
one  of  the  directors  of  the  company. 

(12)  85  Beav.  177. 
-  (13)  2  Hem.  &  M.  424. 

(14)  Kelly,  OS.;  Uartin,  B.;  Bcett,  J.;. 
Cleeeoy,  B. ;  ClroTe,  .J, ;  g^  JD^nmap,  J.    ... 
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This  was  in  1847.  In  tliat  year  the 
Act  was  passed  aathorisingthe  leasing  of 
the  line  to  the  London  and  North  Western 
Bailway  Company,  and  the  Shropshire 
Union  Bailway  was  to  be  managed  by  a 
joint  committee  of  eight  members  of  the 
Shropshire  Union  and  eight  members  of 
the  London  and  North  Western  Railway 
Company. 

Mr.  Holyoake  became  and  oonttaued  one 
of  the  committee  of  management.  This 
is  only  noticed  for  the  purpose  of  observing 
that  the  trustee,  not  being  a  stranger 
withoat  any  interest  or  authority,  was  a 
person  who  would  have  certain  influence 
and  authority  m  the  affairs  of  the  oompany 
BO  as  to  hare  greater  fsicilitieB  in  acquiring 
the  means  of  committing  a  fraud,  as  in 
fact  he  afterwards  did  by  being  able  to 
obtain  certificates  for  the  purpose  which 
will  be  mentioned  hereafter.  Up  to  this 
time,  matters  proceeded  with  regularity. 
No  certificates  were  issued  to  Earl  Powis 
and  Holyoake,  or  to  Holyoake. 
-  We  think  that  a  person  in  the  position 
of  Mr.  Holyoake  had  no  right  or  title  to 
the  certificates. 

A  person  who  is  the  holder  of  shares  in 
Buch  a  company  may  demand  certificates 
of  shares  &om  the  oompany  (by  seoidon  11 
of  the  Companies  Clauses  Consolidation 
Act)  and  becomes  entitled  to  them  as  a 
matter  of  right,  and  they  are  conclusive 
evidence  of  his  title  {gainst  theoompany — 
Se  The  Bahia  and  San  Franntco  Baihoay 
(8),  and  JSart  v.  The  Frontino,  Sfn.,  Com- 
pany (9). 

A  holder  of  shares  may,  no  doubt,  com- 
pel the  delivery  of  the  certificates,  and 
may,  therefore,  deal  with  and  use  them  so 
far  as  he  can,  not  of  course  as  passing  the 
property  (which  must  be  by  deed)  but 
in  a  manner  and  for  purposes  similar  to 
those  available  by  persons  who  lawfully 
hold  title  deeds  to  real  property. 

But  though  ordinary  title  deeds  and 
certificates  of  shares  are  made  available 
for  advances,  there  is  a  great  difference 
between  the  two  cases.  The  deposit  of 
ordinary  title  deeds  involves  always  a 
consideration  of  the  title  of  the  person 
depositing,  and  that  title  has  to  be 
regularly  investigated  before  the  trans, 
action  is  completed. 

Bat  that  is  not  the  case  with  the 


d^KMit  of  certificates,  with  ain  ragagement' 
to  transfer,  because  the  certificaies  them* 
selves  shew  conclusively  that  the  person 
depositing  is  the  owner  of  the  shares, 
since  the  shares  could  not  be  transfeired- 
without  the  certificates  being  given  up. 
The  fact  of  depositing,  together  with  tho 
agreement,  puts  out  of  question  the  idea 
of  a  trusteeship,  and  further  enquiry 
would  defeat  the  object  of  such  a  transac- 
action,  even  if  there  were  proper  persons  to 
make  the  enquiry  of,  which,  as  &r  as  wo 
can  see,  is  not  the  case. 

But  it  is  obvious  to  us  that  a  trustee  for 
the  committee  had  no  right  to  demand 
from  the  company  such  certificates,  and 
we  can  see  ho  proper  object  for  which 
they  could  be  required.  ^The  giving  such 
documents  is,  we  think,  an  improper 
act,  because  it  makes  the  trustee  ^pear 
to  be  one  thing  when  he  really  is  anotiier, 
that  is,  appear  to  be  the  real  owner  when 
in  reality  he  is  not  so,  and  gives  him  in< 
dicia  of  property  which  he  does  not  poa. 
BOSS,  and  widen  are  therefore*  in  effect 
&lse.  And  it  is  plain  firom  the  statements 
in  this  case  that  for  twelve  years,  that  is 
&om  1847  to  1859,  no  certificates  were 
given  out,  and  then  only  for  a  particular 
purpose. 

It  is  impossible  to  recapitulate  all  the 
transactdons  connected  with  this  stock 
found  in  paragraph  5  D  to  9,  but  the 
transactions  may  be  correctly  summed  up, 
in  our  opinion,  by  saying  the  certificates 
were  in  1859  irregularly  and  improperly 
gfiven  to  Holyoake  for  an  illicit  purpose, 
or  at  all  events  for  indirect  purposes  of 
their  own,  and  that  this  possession  of  the 
certificates,  giving  Holyoake  the  apparent 
character  of  real  proprietor,  enabled  him 
to  continue  a  system  of  irregolaritiea 
and  improper  dealing,  with  the  shares, 
some  of  which  irregularities  were  known 
to  the  defendants  (as  for  instance  tbot 
8,000Z.  Shropshire  Union  Stock  had  been 
without  any  authority  converted  into 
London  and  North  Western  Stock),  and 
that  eventually  he  regained  his  original 
position  of  registered  holder  of  tixe  3,7122. 
10».  stock,  with  the  possession  of  the 
certificates  or  indioia  of  property  to  which 
he  was  not  entitied. 

The  certificates  being  once  detivered 
oat  would  be  delirwed  np  aadagain  iarned 
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ont  Qpon  eaoh  transfer,  but  aQ  is  traceable 
to  the  first  improper  aot,  viz.,  the  giving 
out  the  certificates  in  1859,  so  as  to  enable 
a  transfer  to  be  made,  and  so  give  Mr. 
Tootal  an  apparent  title  to  a  sufficient 
■number  of  shares. 

This  beii^  so,  the  conduct  of  the  de- 
fendants, improper  as  we  think  in  any  case, 
but  especially  imprudent  in  relation  to  a 
man  who  had  acted  Kke  Mr.  Holyoake, 
enabled  him  to  occupy  the  position  of  a 
holder  of  shares,  and  so  to  deal  with  them 
in  the  ordinary  way,  and  it  appears  to  us  to 
follow  (without  entering  into  all  the  nice 
questions  of  equity  to  which  the  learned 
oonnsel  referred)  that  the  defendants  can- 
not be  sufiered  now,  as  against  a  person 
who  bona  fide  acted  upon  the  apparent 
title  which  the  defendants  gave  him, 
to  question  the  complete  legal  title  of  the 
proseontriz,  by  reason  of  any  equity  arising 
nom  the  ultimate  transfer  of  th!e  shares 
berog  a  breach  of  trust  known  to  her. 

We  think  that  the  defendants  are  under 
ilie  mrcumstanoes  of  this  case  (as  between 
them  and  Uie  prosecutrix)  the  persons  who 
must  sofier  for  the  consequences  of  a 
breach  of  trust  of  Mr.  Holyoake,  which 
consequences  are  attributable  to  their 
giving  him  or  rather,  perhaps,  negligently 
allowing  him  to  obtain,  he  being  a 
director,  indioia  of  property  which  he  did 
not  possess — Waldron  v.  aloper  (5),  Suss 
V.  Biee  (2).  It  is  unnecessary  to  report 
at  length  here  the  vety  able  judgment  of 
Vice-  Chancellor  Eindersley  in  these  cases. 
Bat  the  passages  in  page  200  to  the  end 
of  the  first  report^  and  from  page  80  to 
the'end  of  the  second  report,  mlly  justify 
the  conclusion  at  which  we  have  arrived. 
They  deal  with  the  effect  to  be  given  to 
the  contract  of  the  parties  in  dealmg  with 
a  case  of  this  description.  They  also 
deal  with  the  effect  to  be  given  to 
the  poBsassion  of  the  indioia  of  title,  as 
to  which  the  case  Layardv.  Maud  (6) 
mwr  also  be  le&iTed  to. 

J£  the  defiandants  had  properly  given 
the  certificates  (as  in  the  case  of  atrustee 
for  a  third  person),  then  a  question  of 
equity  would  arise  between  the  transferee 
fivm  the  trustee,  and  the  cbitm  qite  truet, 
and  until  the  transaction  was  complete  by 
transfer,  it  was  oontonded  upon  the  au> 
thorityof  BwHie  v.  M'Kewm  (12)  that  the 
Niw  Snoi,  43,-Q.B. 


equity  of  the  eesbd  que  tnut  would  pre- 
vail being  both  prior  in  tempore  and 
potior  in  jure,  the  equities  being  equal. 
But  in  that  case  the  deeds  deposited  by 
the  trustee  were  documents  or  indicia  of 
property  which  were  properly  left  in  his 
possession  by  the  cestui  que  trust.  It  is 
clear  that  a  trustee  who  may  be  bound  to 
defend  the  possession  of  land  is  properly 
in  the  possession  of  deeds  which  shew  his 
title. 

But  there  is  only  an  apparent  similarity 
between  such  a  case  and  the  present,  and 
the  consequence  of  this  apparent  simi- 
larity is  that  we  had  a  considerable  ar- 
gument and  reference  to  many  authorities, 
but  the  great  feature  of  the  present  case 
is  the  improper  handing  over  by  the  eettui 
que  tnut  himself  of  tJ^e  indioia  of  pro- 
perty, which  imported  that  as  against  the 
company  (the  cestiti  que  tnut  in  this  case) 
theholderhad  anindefeasible  title,  and  Mr. 
Bobson  having  acted  upon  them  as  such, 
the  defendants  cannot^  under  the  circum- 
stances of  this  case,  separate  their  cha- 
racter of  company  from  that  of  oestui  qua 
trust,  and  say  that  though  the  certificates 
are  conclusive  against  them  as  a  company, 
they  can  defeat  them  in  their  character 
of  cestui  que  trust. 

We  have  not  omitted  to  consider  fully 
an  argument  which  was  much  pressed, 
and  properly  so,  namely,  that  this  is  not  a 
question  between  two  encumbrancers, 
which  has  generally  been  the  case  in  the  au- 
thorities referred  to,  but  a  question  where 
there  has  been  a  breach  of «  direct  trust 
by  the  person  depositing  the  deeds  and 
making  the  transfer.  The  answer  to  that 
argument  is  that  the  conduct  of  the 
oestui  que  trust  in  this  case  deprives  him 
of  the  benefit  of  that  distinction.  In 
Dodd*  V.  MiUs  (13)  the  deposit  was  of 
such  certificates  as  we  are  now  dealing 
with,  and  both  deposit  and  transfer  were 
breaches  of  direct  trusts,  but  the  Court 
held  that  the  transferee  was  entitled  to 
be  registered,  and  to  have  his  title  oom< 
pleted.  We  may  notice  iliat  in  that  oase 
the  certifioates  had  been  originally  given 
out  in  the  names  of  two  persons,  that  is, 
in  the  name  of  the  person  depositing 
and  of  another,  no  doubt  dead,  and  it 
was  held  that  this  fiicit,  which  no  doubt 
a  tmsteeahip  probable,  was  not 
2D 
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enoi^  to  fix  upon  enqniry.  It  is  trae 
ihat  in  that  oase  the  transferee  was  not 
aware  of  the  transfer  being  a  breach  of 
tmst  till  after  the  transfer,  which  is  not 
the  oase  here.  Bat  the  case  shews  that 
a  title  acquired  by  breaches  of  trust  may, 
after  the  breach  of  trust,  be  completed  so 
as  to  be  effectual  in  a  Oonrt  of^  Equity. 
And  then  we  have  in  this  case  the  conduct 
of  the  defendants  which  places  the  prose- 
cutrix in  as  &vourable  a  position. 

The  contest  between  the  parties  may 
be  briefly  stated  thus :  The  plaintiff  pro- 
duces her  regular  deed  of  transfer  and 
claims  to  be  registered.  The  defendants 
say — "  No,  we  have  an  equitable  interest 
as  ce*to»  que  trustt,  which  takes  away 
your  light  to  be  registered."  The  prose- 
cutrix anstrers,  "  I  have  also  ah  equitable 
right  by  advance  of  money  and  deposit  of 
mdieia  of  property  with  engagement  to 
transfar,  and  your  conduct  in  relation  to 
your  equitable  interest  disentitles  you  to 
set  up  your  equitable  interest  against 
mine ;  and  the  prosecutrix  might,  perhaps, 
say  in  addition,,  my  position  is  better 
than  yours,  because  I  have  also  got  the 
legal  estate.  We  hare  not  considered 
particularly  the  effect  to  be  given  to  the 
possession  of  the  legal  interest,  because  in 
this  judgment  it  has  been  thought  better 
not  to  rely  upon  that  &ot,  by  reason  of 
that  interest  being  acquired  after  the  real 
position  of  Mr.  Holyoake  as  trustee  was 
known.  But  if  that  fact  had  been  relied 
on,  it  would  have  been  neoessaiy  to  con- 
sider how  &r  that  knowledge  was  decisive 
in  a  case  where  the  legal  estate  was  ac- 
quired under  a  oontiact  from  a  person 
who  had  had  the  tail  benefit  of  that  con- 
tract, and  upon  whom  it  was  obligatory. 
Certainly  the  earlier  authorities  place  veiy 
little  restriction,  in  such  cases,  upon  the 
mode  in  which  the  legal  estate  is  acquired. 
We  think  the  prosecutrix's  answer  is 
made  good  by  the  foots  of  this  case. 

There  is  no  anthorily  for  saying  that  the 
mere  &otof  advancing  money  to  a  banker 
upon  the  deposit  of  scrip  ceotificates  with 
engaganente  to  transfer,  though  made 
wiwout  fiuiher  enquiry,  amounte  to  neg- 
ligence so  as  to  destroy  or  abridge  the 
equitable  title  which  is  aoquiied,  or  that 
the  omission  to  insist  upon  a  transfer  for  a 
ooosideiable  time  of  itself  has  that  effaot. 


See  Vice-ChaiioeUoT  Kindendey's  jiidg« 

ment  in  Bice  v.  Bice  (2). 

There  is  only  one  other  queeioon  raised 
in  arg^nment,  namely,  upon  the  finding, 
in  partigraph  12a,  in  the  Oase,  that 
no  notice  was  given  of  the  first  da- 
posit,  and  it  is  said  that  the  con- 
sequence of  the  omission  to  give  notice 
was  that  a  further  advance  was  made, 
and  also  that  the  defendants  were  pra> 
vented  firam  making  enqniiy  and  rsoti> 
fying  their  position,  and  that  the  proseon- 
txix  having  been  guilty  of  this  omission 
loses  the  advantage  of  any  position  which 
she  would  have  ouierwise  been  entitled  to. 
We  think  there  waa  no  obligation  to 
give  Budi  a  notice.  The  case  finds,  aad 
no  doubt  correctiy,  that  it  is  frequent  to 
give  such  a  notioe.  But  this  is  accounted 
for  by  its  being  necessary  for  a  particular 
object,  viz.,  to  prevent  the  shares  going 
to  assignees  in  the  case  of  bankruptoy  as 
being  in  the  order  and  disposition  qf  tiie 
bankrupt.  We  cannot  be  ignorant  of  the 
fact  that  those  loans  upon  deposit  are  re- 
sorted to  (instead  of  transfers  and  mort- 
gages) to  prevent  the  credit  of  a  perscm 
being  injured  by  its  being  known  tbat  he 
'  is  raising  money.  Secrecy  is  a  necessary 
part  of  such  an  arrangement;  when  a 
banker  borrows  money  upon  a  deposit  of 
documents  (except  so  far  as  regards  the 
operation  of  thebftnkmptcy  law),  theallow* 
ing  the  advance  and  deposit  to  be  oour 
eluded  cannot  affect  the  tights  of  the 
parties.  For  the  reasons  given  we  think 
that  in  the  present  case  the  legal  titie  of 
the  prosecutrix  is  complete  to  have  her 
name  entered  on  the  register,  and  there  is 
no  equitable  interest  of  the  defendante 
themselves  which  can  be  set  up  against 
it. 

Therefore  the  judgment  of  the  Court  of 
Queen's  Bench  must  be  reversed  and  a 
peremptoiy  mandamus  awarded. 

Judgment  reoartei. 


AttarDeys— Anthony  Falbiook,  to  pneeeatiwi; 
John  Fhilpot,a«entforFott8&Bobwt8,  Cbeator, 
for  defendants. 
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(Error  from  the  Court  of  Queen's  Bench.) 

1878.      1      BTEBDiaHiLU  V.  ITAIT  AND 
June  14.    J  ,       0THBB8. 

Oopyhcld  —AdmUiance  of  Bemainder- 
man — Termor  for  Yean— Bight  to  compel 
Admittance  of  . 

Tke  «no2e  of  0.  E.  I.,  being  tenant  in 
fee  of  lande  in  the  manor  of  B.,  according 
to  the  OHffoin  of  the  manor  devised  his  estate 
far  a  term  qfSOO  years  upon  certain  tnists, 
and,  aubjeet  to  the  term,  to  0.  E.  I.  in 
fee.  Upon  the  death  of  the  uncle,  the  lord 
admttei  0.  E.  X,  who  was  an  infoMt, 
and  received  a  fiitt  fine  in  respect  of  the 
admittanee.  The  lord  further  insisted  that 
thetrusteee,  the  termors  for  500  years,  should 
eileo  he  admitted,  and  should  pay  a  fine  in 
respeet  of  that  term.  They  refused  to  do 
$0,  tekereupon,  after  proclamiiion,  he  seized 
yuoueque  and  Irought  ejectment  to  try  his 
right  to  tiie  addUiotuilfine : — ^Held,  afilrm- 
ing  the  judgment  of  the  Oouri  of  Queen's 
Bench,  thai  he  uhu  not  entitled  to  the  fine, 
and  eoM  not  maintain  the  action. 

Error  npon  &  judgment  of  the  Gonii 
of  Queen's  Benon  in  &Toiir  of  the  do- 
fendaniB. 

This  iras  an  action  of  q'ectment  oom- 
menoed  hj  writ  iasned  on  the  22nd  day 
of  Jannary,  1871,  the  plaintiff  being  the 
daunant  uerein,  and  the  properfy  songht 
to  be  recoTered  being  therein  described 
as  fidlowB:  All  those  sereral  pieces  or 
paroels  of  land  formerly  in  the  tenure  or 
oeenpati<m  of  Thomas  Ivatt,  but  now  of 
Jdin  Hamilton  Goalee  and  Frederick 
Bichmond  Goales  and  William  Bose. 

The  following  Cash  was  stated  tor  the 
opinion  of  the  Court  of  Queen's  Bench. 

1.  The  plaintiff  is  Lord  of  the  Ifonor 
of  Bampton  Ityles,  in  the  ooonty  of  Gam- 
bridge,  and  is  seised  in  fee  of  the  said 
maoor,  and  he  has  been  so  since  the  8th 
day  of  June,  1858. 

2  The  property  sought  to  be  recovered 
is  a  toata  wiuin  and  parcel  of  the  said 
manor  and  cnstomaiy  tenants  thereof 
hdd  of  the  said  manor  by  copy  of  Court 
BoIL 

8.  Tlunnas  Ivatt,  a  customary  tenant 
of  the  said  manor,  became  and  was  seised 


of  the  said  property  in  his  demesne  as  of 
fee  at  the  will  of  the  lord,  according  to 
the  custom  of  the  said  manor,  and  on  the 
16th  day  of  August,  1869,  died  so  seised 
thereof,  and  his  death  was  duly  presented 
by  the  homage  at  a  general  Court  Baron 
and  Customary  Court  duly  holden  in  and 
for  the  said  manor. 

4.  Thomas  Ivatt  was  at  his  death  also 
seised  of  other  real  estate  both  freehold 
and  copyhold. 

5.  Ilie  said  Thomas  Ivatt,  by  his  will 
and  testament  duly  made,  executed,  pub- 
lished and  attested,  dated  the  21  at  of  De- 
cember,1867,  appointed  his  wife,  Elizalvatt 
(one  of  the  defendants),  the  Bev.  Alfred 
William  Ivatt  (since  deceased)  and  Wil- 
liam  Pate  (another  of  the  de&ndants),eze- 
cutors  and  trustees  thereof;  and  he  there- 
by, amongst  other  things — after  a  bequest 
of  certain  legacies,  and  of  annuities  to  the 
testator's  wife,  and  to  the  Bev.  Adam 
Fitch  and  Harriet  his  wife,  if  she  should 
survive  him,  with  a  power  of  distress,  in 
case  of  non-payment  thereof,  on  his  real 
estate,  and  a  charge  on  his  real  estate  of 
2,0002.  after  the  death  of  the  said  an- 
nuitants— gave  and  devised  all  his  messu- 
ages, lands,  tenements  and  hereditaments 
and  real  estate  (except  estates  vested  in 
him  as  trustee  or  mortgagee)  unto  his 
said  wife  and  the  said  AJ&ed  William 
Ivatt,  since  deceased,  and  William  Pate, 
their  executors,  administrators  and  as- 
signs, for  the  term  of  500  years  to  be 
computed  &om  the  time  of  his  decease, 
without    impeachment    of  waste,    upon 
trust  that  the  said  trustees,  or  the  survi- 
vors or  survivor  of  them,  should,  after 
the  death   of  the  survivor  of  the  said 
Adam  Mtch  and  Harriet,  his  wife,'  l^ 
sale  or  mortgage  of  the  said  heredita- 
ments, or  a  competent  part  thereof,  for  all 
or  any  part  of  the  said  term  of  500  years, 
buy  and  raise  the  said  2,0002.,  and  the 
interest  thereof,   and  the  costs  and  ex- 
penses attending  the  same,  and  pay  the 
same  when  so  raised  to  the  persona  and 
at  the  times  therein  specified;  with  a 
power  of  investment  in  case  the  persons 
to  whom  the  same  were  payable  were 
under  age  at  the  death  of  the  survivor  of 
the  said  annuitants.    The  will  then  pro- 
ceeds aa  follows— "And  as  to  all  my 
messuages,  lands,  tenements,    heredit»' 
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ments  and  real  estate  (except  estates  in- 
Tested  in  me  as  tmsteeor  mortgagee), 
subject  to  the  said  annaities  and  the  said 
sum  of  2,000Z.  hereinbefore  respectively- 
charged  thereon,  and  to  the  said  term 
of  500  years,  hereinbefore  bequeathed, 
and  the  trusts  thereof  and  also  subject, 
in  aid  of  my  personal  estate,  to  the  pay- 
ment  of  my  debts  and  funeral  and 
testamentary  expenses,  and  all  the  pe- 
omiiarY  legacies  hereinbefore  bequeathed, 
or  which  I  may  bequeath  by  any  codicil 
to  this  my  trill,  and  also,  as  to  the  re* 
sidae  of  my  personal  estate,  I  give,  devise 
and  bequeath  the  same  unto  my  nephew, 
Charles  Edward  Ivatt,  another  son  of  the 
said  Alfred  William  Ivatt,  his  heirs,  exe- 
cutors, administrators  and  assigns,  abso- 
lutely, and  in  case  the  said  Charles  Ed- 
ward Ivatt  shall  be  under  the  age  of 
twenty-one  years  at  my  decease  I  direct 
that  my  said  trustees  or  trustee  shall 
dispose  of,  convert  and  get  in  my  said 
residuaory  personal  estate,  and  invest  the 
clear  proceeds  arising  there&om,  after 
payment  of  all  incidental  expenses,  in 
manner  hereinbefore  mentioned,  with 
Baoh  power  of  vaiying  investments  as 
aforesaid,  and  shall  hold  the  stocks,  funds, 
shares  or  securities  in  which  such  clear 
proceeds  shall  be  so  invested  in  trust 
for  him,  the  said  Charles  Edward  Ivatt, 
his  executors,  administrators  and  assigns ; 
and  in  case  the  said  Charles  Edward  Ivatt 
shall  be  under  the  age  of  twenty-one 
years  at  my  decease,  I  also  empower  my 
said  trustees  or  trustee,  if  they,  she  or 
he  shall  think  proper  and  deem  it  expe- 
dient so  to  do,  to  continae  and  carry  on 
the  business  of  my  farm  as  now  carried 
onliy  me  until  the  said  Charles  Edward 
Ivatt  shall  attain  the  age  of  twenty-one 
years,  or  for  any  shorter  period,  and  for 
that  purpose  to  employ  and  hire  such 
bailifiis,  servajits,  workmen  and  others, 

-and  to  aUow  such  sums  of  money  for 
their  salaries,  wages  or  hire,  and  to  bny 
and  sell  stock,  and  to  do  all  other  acts 
and  things  in  or  connected  with  the  busi- 
ness of  a  &rmer  as  they,  she  or  he  shall 
think  proper  without  b«ing  responsible 
for  any  loss  to  arise  thereby,  and  also  to 

-  let  on  lease  the  said  messuages,  lands, 
tenements,  hereditaments  and  real  estate 

•  or  any  of  them  or  any  part  thereof  from 


year  to  year  or  for  any  term  of  years  not 
exceeding  six  years,  to  take  eSect  in 
possession,  at  the  best  rent  that  can  be 
reasonably  obtained,  and  without  taking 
anything  in  the  nature  of  a  fine  or  pre- 
mium, and  in  the  event  of  my  said  £Einn- 
ing  business  being  carried  on  by  my  said 
trustees  or  trustee  as  aforesaid,  or  of  any 
such  letting  or  lease  as  aforesaid,  I  direct 
that  the  clear  profits  (if  any)  arising 
from  such  business,  and  the  rents  payable 
under  such  letting  or  lease  as  aforesaid, 
shall  be  applicable  in  the  same  maimer  as 
the  annual  income  arising  from  the  in- 
vestments of  my  said  residuary  personal 
estate."  The  will  farther  contains  a 
declaration,  "That  if  the  said  Charles 
Edward  Ivatt  should  be  under  the  age  of 
twenty-one  years  at  the  decease  of  tiiB 
testator,  or  any  issue  of  the  said  Adam 
Fitch  and  Hs^et,  his  wife,  presump- 
tively entitled  to  the  said  2,000{.,  should 
be  under  that  age  on  the  death  of  the 
survivor  of  the  said  Adam  Fitch  and 
Harriet,  his  wife,  Hae  trustees  or  trustee 
should  apply  the  whole  or  part  of  the 
annual  income  of  the  testator's  residuazy 
personal  estate,  or  the  investments  thereof, 
or  of  the  said  2,0002.  towards  the  main- 
tenance and  education  of  the  said  Charles 
Edward  Ivatt  or  such  issue  as  aforesaid, 
and  shall  accumulate  the  remainder  for 
the  benefit  of  the  cetfm  que  truets  imder 
the  will." 

6.  The  will  has  been  duly  enrolled  on 
the  rolls  of  the  manor,  and  a  copy  there- 
of is  to  be  referred  to  as  part  of  this 
case. 

7.  The  said  will  was  duly  proved  by 
the  said  Eliza  Ivatt  and  WilUam  Pate, 
his  sole  surviving  executors  and  tmstees, 
on  the  11th  day  of  October,  1869. 

8.  The  property  sought  to  be  re- 
covered forms  part  of  tiie  property  given 
and  devised  by  the  will  to  the  said 
tmstees. 

9.  The  said  Eliza  Ivatt  and  William 
Pate  have  let  the  whole  of  the  properfy 
sought  to  be  recovered,  and  received  the 
rents  thereof,  and  the  other  deflmdants 
are  respectively  their  tenants. 

10.  Three  proclamations  have  been 
duly  made  at  three  consecutive  Courts, 
duly  holden  in  and  for  the  said  manor 
for  the  heir  or  heirs,  devisee  or  devisees, 


Digitized  by 


Google 


70U.  42.] 


TKINIT7  TEBM,  1873. 


205: 


or  oiher  person  or  persons  Imving  any 
estate,  right,  title  or  interest  in  or  to  the 
property  in  question,  of  which  the  said 
Thomas  Ivott  died  so  seised  as  aforesaid, 
to  oome  into  Conit  and  be  admitted  ten- 
ant or  tenants  thereto. 

11.  The  said  Charles  Edward  Ivatt 
was,  on  the  24th  day  of  Norember,  1869, 
being  then  an  infiant,  admitted  tenant  to 
the  said  pcoperby  devised  to  him  hj  the 
said  will,  to  hold  to  him,  his  heirs  and 
assigns  for  ever,  according  to  th.e  purport 
and  effect  of  the  said  will  of  the  lord  of 
the  said  manor  by  the  rod  at  the  will  of 
the  lord,  according  to  the  custom  of  the 
said  manor,  at  certain  annual  rents, 
reUef^  fealty,  suit  of  Court  and  other 
costoms,  dues,  suits  and  services  thereto- 
fore  due  and  .'of  right  accustomed,  and, 
saving  the  rights  of  the  lord  and  of  all 
other  persons,  the  said  Charles  Edward 
Ivatt  was,  by  his  attorney,  admitted  ten- 
ant thereof,  and  he  paid  to  the  lord  his 
fine  and  relief  as  valued  by  Mr.  John 
Robert  Mum,  who  let  the  said  property 
on  behalf  of  the  said  trustees,  amounting 
to  the  sum  of  882!.  10s.  6d,  with  fees 
Bmonniing  to  73Z.  2g.  lid,',  but  his  fealty 
was  respited  because,  &o.,  and  because 
the  said  Charles  Edward  Ivatt  was  an 
in&nt  under  the  age  of  twenfy-one  years, 
therefore  the  custody  as  well  of  his  per- 
son as  of  the  premises  aforesaid,  with  the 
appurtenances,  was,  on  the  nomination 
and  at  the  request  of  the  said  Eliza  Ivatt 
and  William  Fate,  committed  to  them 
until,  &c.  The  said  Charles  Edward 
Ivatt  is  still  an  infant,  being  now  of  the 
age  of  nineteen  years  or  thereabouts.  He 
was  BO  admitted  after  a  correspondence 
between  his  attorneys,  Messrs.  Francis, 
Webster  &  Biches,  and  Mr.  Kemnant, 
tiie  chief  steward  of  the  said  Manor  of 
Bampton  Lyles,  and  one  of  the  plaintiff's 
attorneys,  consisting  of  a  series  of  letters. 
In  the  commencement  of  the  said  corres- 
pondence the  said  Mr.  Benmant  insisted 
ihat  the  three  termors  should  be  ad- 
mitted, he  having  taken  counsel's  opinion 
to  that  effect^  and  afterwards,  in  conse- 
quence of  its  being  insisted  that  the  said 
Charles  Edward  Ivatt  should  be  admitted, 
the  said  Mr.  Remnant  wrote  a  letter 
to  the  said  Messrs.  Francis,  Webster 
&  Biohee,  dated  the  28th  of  October, 


1869,  in  whidi  he  said—"  The  lord  will 
admit  Mr.  Charles  Edward  Ivatt  by  his 
guardian.  By  book-post  I  send  you  the 
draft  admission  for  approval;!'  and  in 
another  of  which,  from  the  said  Mr. 
Remnant  to  the  said  Messrs.  Francis, 
Webster  &  Riches,  dated  the  15th  day  of 
November,  1869,  Mr.  Remnant  stated  as 
follows — "  I  shall  be  glad  to  receive  back 
this  draft  admission  approved  by  yon.' 
You  must  clearly  understand'  that  in  ad- 
mitting the  reversioner  as  required  by 
you,  the  lord  does  not  mean  to  waive 
his  right  to  require  the  termors  to  take 
admission,  so  that  he  may  have  a  tenant 
on  the  roll  who  can  perform  suit  and 
service  and  pay  the  quit  rents,  Ac." 

12.  The  annuitants  under  the  said  will, 
the  Rev.  Adam  Fitch  and  Harriet,  his 
wife,  are  both  still  living. 

13.  The  defendants,  Eliza  Ivatt  and 
William  Pate,  have  not  nor  has  eitlier  of 
them  answered  to  the  said  proclamations 
or  either  of  them,  and  have  not  nor  has 
either  of  them  claimed  or  applied  to  be 
or  been  admitted  tenants  or  tenant  to  the 
said  property  or  any  part  of  it,  and  have 
refused  to  be  so  admitted,  and  no  other 
person  or  persons  has  or  have  answered 
to  the  said  proclamations  or  any  or  either 
of  them,  or  claimed  or  applied  to  be  6r 
been  admitted  a  tenant  or  tenants  to  the 
said  property  or  any  part  thereof  for  the 
whole  or  any  part  of  the  said  term  of 
500  years. 

14.  For  sueh  de&nlt  the  plaintiff,  sub- 
sequently to  the  admission  of  the  said 
Charles  Edward  Ivatt,  and  before  the 
issuing  of  the  writ  of  ejectment,  according 
to  the  custom  of  the  said  manor,  in  due 
form  of  law  seised  into  his  hands  and 
for  his  use  the  said  property,  until  the 
said  Eliza  Ivatt  and  William  Pate  or 
some  person  or  persons  shall  appear  and 
make  good  his  or  her  claim  to  be  ad* 
mitted  tenants  or  tenant  of  the  same 
in  respect  of  the  said  term  of  600 
years. 

15.  It  is  to  be  taken,  for  all  the  pur- 
poses of  this  case,  that  all  things  have 
been  duly  done^  and  have  happened  and 
exist,  to    entitle  th&  plainliff  to  make 

-  such  seizure,  and  to  Ining  Euid  maintain 
this  action,  if  he  is  entitled  to  have 
tenants  or  a  tenant  ftdmitted  to  the  said 
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property  in  respect  of  the  said  term  of 
500  years,  notwithstanding  the  admission 
of  the  said  Charles  Edwaid  Ivatt  as  afore- 
said. 

16.  The  said  Eliza  Ivatt  and  William 
Pate  are  nnder  no  disabilities,  and  cannot 
now  disclaim  their  estate  or  trosts  nnder 
the  said  will. 

The  question  for  the  opinion  of  the  Ootirt 
is,  whether  the  plaintiff  was  or  was  not 
entitled  to  make  the  said  seiznre  quoutque 
after  the  admission  of  the  said  Charles 
Edward  Ivatt,  nnder  the  circmnstances 
hereinbefore  mentioned,  on  the  gronnd  of 
no  person  or  persons  having  been  ad- 
mitted tenants  or  tenant  of  the  said  pro- 
periy  in  respect  of  the  said  term  of  500 
years. 

The  case  when  in  the  Court  below  is 
reported  in  41  Law  J.  Bep.  (n.s.)  Q.B. 
263.  Judgment  was  given  for  the  de- 
fendants, and  error  was  assigned  by  the 
plaintiff. 

Jotlvm  Williams  (J.  0.  Oriffits  with 
him),  for  the  plaintiff,  contended  that  he, 
as  the  lord  of  the  manor,  was  entitled  to 
require  the  termors  or  persons  entitled  to 
the  premises  for  sach  term  to  take  ad- 
mission. That  the  admission  of  the  infecnt 
as  the  remainderman  is  not  the  admission 
of  the  particnlar  tenant  for  the  term  of 
500  years.  That  the  plaintiff  as  such 
lord  of  the  manor  is  legally  entitled  to 
have  a  tenant  or  tenants  admitted  in  re- 
spect of  the  term  of  500  years,  as  well  as 
the  tenant  already  admitted  in  respect  of 
the  remainder  dependant  upon  such  term. 
That  the  admission  of  Charles  Edward 
Ivatt  was  null  and  void  to  all  intents  and 
purposes,  or  if  not  so,  was  only  an  ad- 
mission in  fuiuro  after  the  expiration  or 
determination  of  the  term,  and  the  plain- 
tiff, as  such  lord  of  the  manor,  was 
entitled  to  a  tenant  in  prcesenU.  That  the 
admission  of  Charles  Edward  Ivatt  does 
not  operate  as  an  estoppel  to  prevent  the 
plaintiff  &om  asserting  that  the  possession 
was  vacant.  In  the  course  of  the  argument 
he  Te£Brred  to  thefollowing  authorities  and 
cases — Doe  dem,  Whi&mad  t.  Jetmey  (1) ; 
LitUeton's  Tenwet;  Tenant  by  Copie';  and 
Lord  Ooke'a  OompUte  Copyholder,  Black- 

(l)6Sast«a3. 


htime  T.  Cfraveg  (2),  Th«  Sari  of  Bath  t. 
Ahney  (3)  ;  11  Geo.  4.  ds  1  WiU.  4.0. 65.  ss. 
3.  6.  The  forms  of  surrender  and  admis' 
sion  in  Seriven  on  Oopyholda,  and  in  Watlcins 
on  OopyhMe—  TSmpvng  v.  Bwmitt^  (4), 
referred  toby  Lord Ellenborough,  C.J.,  in 
Doe  dem.  WhiGn-ead  y.  Jermey  (1),  Brown's 
Case  (5),  The  Quern  v.  The  Lady  of  the 
Manor  ofBuUmgham  (6). 

Field  (W.  B.  06k  with  him),  for  the 
defendant,  was  not  heard. 

Kellt,  C.B.— In  this  case  the  k>rdof  a 
copyhold  manor  has  brought  ejectment 
to  recover  the  possession  of  copyhold  pro- 
perty parcel  of  the  manor  imder  the 
clause  of  a  right  to  seize  qiumsque.  The 
mrcumstanoes  of  the  case  on  which  the 
claim  is  founded  appear  to  be  these  :  that 
Thomas  Ivat,  seised  in  fee  simple,  devised 
the  property  in  the  first  inst^oe  to  cer- 
tain persons  as  trustees  for  a  term  of 
500  years  in  trust  to  pay  certain  legacies^ 
and  also  to  pay  one  or  more  onnuitiBB  for 
the  life  or  lives  of  certain  persons  nanwd, 
and  also  to  satisfy  a  charge  of  2,0001. ;  but^ 
subject  to  these  various  charges,  the  pro- 
perty in  question  was  devised  to  tiie 
tenant  in  fee.  It  appears  that  on  the 
death  of  the  testator,  Charles  Edward 
Ivatt.,  who  was  on  in&nt  under  age,  came 
by  his  g^rdians,  who  turn  oat  to  be  the 
same  individuals  as  are  now  the  surviving 
trustees  under  the  will  to  which  I  have 
referred,  before  the  lord,  and  claimed  to 
be  admitted  as  tenant  in  fee  simple  of  this 
property.  Upon  that  claim,  the  plaintiff, 
the  lord  of  the  manor,  by  his  steward,  and 
according  to  the  custom  of  the  manor, 
admitted  the  in&nt  as  tenant  to  the  jffo- 
perty  in  question.  Though  it  may  be 
necessary  to  deal  with  other  consideraticBis 
in  the  case,  really  the  question  in  the  case 
is  whether  the  admittance  of  the  in&nt 
as  stated  upon  the  case  was  an  admittanoe 
of  him  to  this  property  in  fee  simple  in 
possession.  It  is  contended  on  the  part 
of  the  plaintiff  that  it  is  not  an  adnottaooe 


(3)  IMod.  120;  B.&2Lev.  107; 
nu>r»  V,  GroMS,  1  Vent.  361. 

(S)  1  Botr.  206. 

(4)  Moor  ^ti. 

(5)  4  Co.  B^).  22  b. 

(6)  8  Ad.  &  B.  868. 
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to  a  fee  simple  in  possessioii,  bat  merely 
aa  admittaaoe  to  an  estate  expectant 
on  the  termination  of  the  term  of  500 
years.  In  the  first  place,  we  must  de- 
termine the  question  what  is  the  legal 
effect  of  the  admittance,  because  if  it  be 
aa  admittance  of  the  infant  not  to  a 
leTeraion  in  the  premises  in  question  ex- 
pectant on  the  termination  of  the  term, 
bat  an  admittance  of  him  as  tenant  in 
fee  simple  in  possession  of  this  property, 
it  would  be  dear  law  that  the  lord  having 
a  tenant  on  whom  the  obligation  is  im- 
posed of  paying  rents  and  performing  the 
services,  whatever  they  may  be,  aocotding 
to  the  custom  of  the  manor,  that  he  could 
not  seize  the  property  in  derogation  of 
his  own  grant  and  admittance  in  order  to 
entitle  him  to  some  fine  which  he  would 
daim  £rom  other  persons  on  the  ground 
that  they  ought  to  be  admitted  to  some 
estate  in  possession,  and  that  consequently 
he  is  entitled  to  call  on  them  by  procla- 
mation  to  come  in  and  be  admitted,  and 
to  seixe  qwyitsgw  on  their  failing  to  come 
in,  and  to  recover  and  to  hold  possession 
of  the  property  until  they  shall  come  in. 
Now  the  terms  of  the  admission  are 
these.  After  stating  that  the  homage 
jHresented  that  Thomas  Ivatt  died  seised 
of  the  lands,  &o.,  it  goes  on  to  state 
"  because  no  person  came  to  be  admitted 
tsnants  thereto,"  proclamation  is  duly 
made,  and  that  the  infant  came  by  his  at- 
1011167  before  the  steward.  It  then  states 
the  will  of  the  said  Thomas  Ivatt.  The  ad- 
missum  then  proceeds,  "and  thereupon  the 
said  Charles  Edward  prayed  of  the  lord 
of  the  manor  to  be  admitted  tenant  to 
the  hereditaments  and  premises  devised 
to  him  by  the  will."  The  parcels  are 
all  described  in  the  admission.  Now 
it  is  insisted  on  the  part  of  the  plain- 
tiff that  this  is  aa  admission  of  the 
in&mt  to  the  estate  and  to  the  estate 
only,  which  on  tiie  &oe  of  the  will  he 
taloBB  under  the  will,  and  of  no  more,  and 
that  thersfbre  would  be  an  admission 
to  him  of  the  reversion  expectant  on  the 
determiziation  of  the  500  years.  It  may 
be,  and  I  shall  not  enter  on  the  question 
whether  it  is  so  or  not  in  point  of  law,  if 
the  admission  stopped  there,  or  there  were 
merely  formal  words,  and  which  would 
not  have  varied  the  effect  of  the  passage 


which  I  have  just  read,  that  it  might  be 
so  tchken.  I  do  not  say  such  would  be  the 
construction  of  it,  and  I  think  it  mora 
than  donbtfal  whether  it  would  not  have 
been  an  admission  to  the  fee  simple  in  pos> 
session,  subject  to  the  right  of  anybody 
else  to  come  and  contest  the  possession. 
When  we  look  at  the  rest  of  this  docu. 
ment  it  seems  to  me  that  no  question 
can  arise  on  its  true  construction,  for  it 
proceeds  to  say — "  Saving  the  rights  of 
the  lord  and  of  all  other  persons,  we  said 
Charles  Edward  Ivatt  was  by  his  attorney 
admitted  tenant  thereof  in  manner  afore- 
said, and  he  paid  to  the  lord  his  fine  and 
relief  as  valued  by  Mr.  John  Bobert  Mann, 
who  let  the  said  property  on  behalf  of  the 
trustees,  amounting  to  the  sum  of  8822. 
10«.  6(2.,  but  his  fealty  was  respited  be- 
cause "  and  so  forth.  "  And  because  the 
said  Charles  Edward  Ivatt  was  an  infiuit 
under  the  age  of  twen^-one  years,  there- 
fore the  custody,  as  well  of  ms  person  as 
of  the  premises  aforesaid  with  the  appur- 
tenances, was,  on  the  nomination  and 
request  of  the  said  Eliza  Ivatt  and  William 
Pate,  oomnlitted  to  them."  What  is  the 
plain  and  obvious  meaning  of  those 
words  P  That  the  custody  of  tiie  said  pre- 
mises with  the  appurtenances  that  is 
the  custody  of  the  lands,  tenemente  and 
hereditaments  in  question,  with  the  appur- 
tenances, is  thereby  vested  in  and  trans- 
ferred— committed  is  the  word — ^to  tha 
guardians  of  the  infant.  If  that  does  not 
place  this  land  in  actual  possession  of 
these  guardians,  I  know  not  the  meaning 
which  any  such  word  can  bear  in  the 
Englishlangnage.  Ithinkthatifthedevisee 
in  fee  simple  had  not  been  an  in&nt,  the 
words  would  have  been,  or  at  least  might 
have  been,  if  any  such  clause  had  been  in- 
troduced at  all,  that  the  custody  and  posses- 
sion of  the  land  and  tenements  in  question 
are  hereby  committed  and  deliverad  over 
to  the  tenant  thus  admitted,  but  it  is  use- 
less and  at  least  unnecessary  to  enter  into 
what  would  be  the  effect  of  anything 
difierent  from  what  we  find  here.  We 
find  express  terms  that  the  infimt  having 
claimed  to  be  admitted  in  fee  simple,  that 
he  was  admitted  to  these  premises  accord- 
ing to  the  terms  <£  the  will  whereby  the 
properi^  in  fee  simple  is  devised  to  him ; 
and   with  regard  to  the  intermediate 
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estate,  the  partionlar  estate,  the  words  are, 
'"  The  cnstody  as  well  of  his  person  as  of 
his  property  aforesaid  was,  on  the  nomi- 
nation and  request  of  the  said  Eliza  Iratt 
and  William  Pate,  committed  to  them  as 
guardians  of  the  infant."  I  think  the 
necessary  effect  of  that  is  this :  it  is  an 
admittance  in  fee  simple  in  possession ;  and 
the  aotoal  possession  of  the  property  in 
question  is  by  this  instrament  in  effect 
and  in  contemplation  of  law  delivered 
over,  as  I  imagine  it  has  been,  whether  it 
is  so  or  not  is  not  material,  to  these  two 
persons  as  guardians  of  the  infant.  That 
being  so,  then  this  question  arises,  not 
whether  the  lord  was  bound  under  the 
circumstances  of  this  case,  and  with  the 
wiU  in  question  before  him,  to  admit  the 
in&nt  as  tenant  in  fee  simple  in  pos- 
session, bat  whether,  having  admitted  the 
in&nt  under  an  instrument,  and  in  terms 
which  operate  as  an  admission  to  the  fee 
simple  of  the  estate  in  actual  present 
possession — whether  he  can  now,  in  dero- 
gfation  of  that  admission,  at  all  events  of 
an  admission  which  he  has  given,  and 
in  derogation  of  the  clear  and  express 
terms  of  that  admission,  proceed  by 
ejectment  to  turn  this  infimt  out  of 
possession,  and  to  hold  the  land  until  some 
other  person  within  the  term  of  500  years 
shall  come  in.  If  it  be  so,  it  impUes  in 
the  fiiM  place  an  obligation  on  the  part 
of  the  devisees  of  the  term  to  come  in 
and  be  admitted  and  pay  their  fine,  and 
also  implies  a  right  and  power  of  the  lord 
of  a  manor,  who  has  admitted  an  indivi- 
dual who  is  entitled  to  an  estate  subject 
to  a  prior  charge  on  it,  and  who  has  ad- 
mitted him  to  the  estate  in  fee  simple  in 
possession,  in  derogation  and  violation  of 
the  grant,  to  turn  him  out  of  possession, 
in  order  that  he  may  seek  to  obtain  a  fine 
&om  somebody  else,  and  to  seize  the  pro- 
perty until  somebody  else  shall  come  in  and 
be  admitted,  and  is  ready  to  pay  that  fine. 
Now,  an  argument  has  been  raised  as  to 
the  obligation  on  the  part  of  the  lord  who 
has  admitted  the  in&nt.  I  am  by  no 
means  prepared  to  hold  that  he  would 
have  been  bound  to  admit,  but  on  the 
other  hand,  I  am  not  prepared  to  say  that 
he-  would  not  have  been  bound  on  the 
Render  by  himself  of  a  person  who  claimed 
nnder  the  will  to.admit  him  to  that  estate 


to  which  he  claims  title  under  this  will,  or 
to  which  he  claims  title  at  all.  See  0(xrlamd 
v.  Mead  (7),  cited  in  the  Court  below. 
If  the  case  rested  entirely  on  the  terms  of 
the  admission,  on  the  g^nnds  I  have 
stated,  I  think  there  is  a  tenant  in  posses- 
sion admitted  by  the  lord,  and  ttiat  he 
-cannot  therefore  seize  the  property,  tam- 
ing that  tenant  out  of  possession,  and 
hold  it  antil  some  other  persons,  who 
may  have  some  other  title  under  the  will, 
shall  come  in  and  claim  to  be  admitted ; 
but  when  we  look  at  the  &cts  that  appear 
in  this  case,  and  which  have  actually 
occurred,  I  do  not  think  we  are  Wt 
liberty,  considering  altogether  the  facte 
that  are  now  before  us,  to  disregard 
altogether  the  fact  that  the  lord  ac- 
cepted on  this  adnussion,  I  will  not  say 
"  exacted,"  a  full  fine.  On  the  view  I 
take  of  this  case  he  has  a  perfect  right,  if 
the  devisee  in  fee  simple  thinks  fit  to 
come  forward,  and  claim  to  be  admitted 
as  a  tenant  in  fee  simple  in  possession  of 
the  property  in  question,  to  a^it  him,  and 
then  in  that  case,  admitting  him  to  an 
estate  in  fee  simple,  to  teke  and  receive 
from  him  the  full  fine  upon  the  property. 
Be  that  as  it  may  be,  here  he  has,  if 
not  exacted,  at  all  evente  teken  and 
received  it,  and  it  has  been  duly  paid  to 
him  without  protest  and  without  any 
conditions  or  qualification  by  the  tenant. 
To  hold  that  with  a  tenant  in  possession, 
whom  he  has  admitted,  &om  whom  he  has 
received  a  fall  fine,  he  is  entitled  to  treat 
his  own  act  as  a  nnllity,  and  deprive 
the  tenant  whom  he  has  admitted  of  tiie 
possession  to  which  he  has  admitted 
him,  and  for  which  he  has  received 
the  fine,  is  so  repugnant  to  one's  notion 
of  justice  that  it  would  require  some 
authority  in  point  of  law  to  do  so.  All 
the  authorities  go  to  shew  that  though 
the  lord  may,  under  certain  oironm- 
stances,  refuse  to  admit  a  tenant  or  may 
admit  a  tenant  to  a  particular  estate,  or 
possibly  a  tenant  to  a  remainder,  and  may 
be  held  nevertheless  to  have  a  right  to 
proceed  for  a  fine  against  other  persons, 
yet  I  find  none  which  shew  that  where 
once  the  lord  has  admitted  a  person  as  a 
tenant  in  fee  simple  in  possession  to  the 
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copyhold  estate,  and  received  the  fall 
entire  fine  upon  it,  that  he  has  any  right 
then  to  Beize  gwntsque  for  the  purpose  of 
obtaining  another  fine  irom  any  other 
person.  I  find  in  a  case  referred  to  in 
the  ai^oment,  Blackbume  v.  Graves  (2), 
a  very  old  case  Trhich  had  been  reported 
in  no  leas  than  three  of  the  old  reports  of 
the  time,  that  Lord  Hale,  as  reported 
in  1  Mod.,  expressly  lays  down  the 
law  in  these  terms — "  I  do  not  see  any 
inconvenience  why  the  admittance  of 
tenant  for  life  or  years  should  not  be  the 
admittance  of  all  in  remainder,  for  fines 
are  to  bq  paid,  notwithstanding,  by  the 
particolar  remainder,  and  so  the  books 
say  it  shall  be  no  prejndice  to  the  lord." 
Here  the  fine  having  been  assessed  for  the 
whole  estate,  I  thi^,  in  the  language  of 
Lord  Hale,  there  is  an  end  of  it.  If,  after 
a  time,  the  devisees  had  come  forward 
and  claimed  to  be  admitted,  I  am  not  pre- 
pared to  say  he  would  not  be  bound  to  admit 
them.  If  the  heir  at  law,  the  devisee 
under  the  wiU,  or  anybody  claiming  by 
another  title,  were  to  come  forward  at 
once,  and  each  claim  to  be  admitted,  it 
is  the  duty  of  the  lord  to  admit  them  all, 
and  it  is  lus  interest  to  do  so,  because  he 
could  recover  a  fine  firom  everyone  whom 
he  has  thus  admitted.  Where  no  one 
comes  forward  to  claim,  but  one  who  has 
even  &  prima  facie  right,  that  is  to  the 
estate  in  fee  simple  as  heirs  at  law,  or 
devisee  of  the  estate  in  fee  simple,  and 
the  lord  thinks  fit  to  accept  and  admit 
him  who  claims  to  be  admitted,  all 
the  authorities  go  to  shew  that  having 
received  a  full  fine  on  that  admittance,  he 
can  claim  no  other  fine  in  respect  of  that 
estate,  or  any  parcel  or  portion  of  that 
estate,  but  if  he  be  entitled  to  claim  a 
fine  he  must  do  it  by  action,  and  cannot 
do  it  by  seizure  quousque.  It  only  re- 
mains for  me  to  refer  to  the  cases  cited 
by  Mr.  Williams.  The  case  of  Doe  on  the 
demise  of  Whitbread  v.  Jenney  (1),  is 
consistent  with  the  right  of  this  infEint  to 
retain  possession  of  this  property.  At 
first  I  supposed  it  was  an  authority  in 
support  of  the  plaintifTs  claim,  but 
when  we  look  at  the  facts  of  the  case  we 
find  that  there  was  an  express  custom  of 
the  manor  that  notwithstanding  the  ad- 
mission of  the  tenant  for  life  the  re- 
I^KW  Sbbibs,  43.— Q.B. 


mainderman  in  fee  might  be  called  on  to 
come  forward  and  be  admitted.  Lord 
Ellenborough,  in  giving  his  judgment,  lays 
down  the  general  rule — "  That  the  aid- 
mission  of  a  tenant  for  life  is  the  admis- 
sion of  him  in  remainder  to  vest  the 
estate  in  him,  but  not  to  bar  the  lord  of 
his  fine."  In  confirmation  of  this  he 
refers  to  Lord  Coke's  Oompleat  Oopyholder 
and  to  Lord  Chief  Baron  Gilbert's  book 
on  Tenures.  He  aUndes  to  the  particular 
custom  existing  in  that  manor,  and  then 
says — "  The  case  of  Avncelme  v.  Awu- 
cehne  (8)  only  proves  that  the  admittance 
of  tenant  for  life  is  the  admittance  of  the 
tenant  in  remainder,  so  &r  as  to  vest  in 
him  the  estate  in  remainder,  and  enable 
him  to  convey  a  title  to  it,  but  that  it  is 
not  such  an  admission  as  to  make  him  fiill 
and  complete  tenant  to  the  lord.  And 
farther,  that  though  it  should  be  holden 
that  where  there  is  no  custom,  the  re- 
mainderman need  not  be  admitted,  jet 
the  present  defendant  was  bound  to  be 
admitted,  there  being  such  custom  within 
this  manor,  which  is  the  life  of  copyholds, 
and  that  the  custom  is  a  reasonable  one,  as 
by  means  of  it  will  appear  distinctly  upon 
the  rolls  of  the  manor  to  whom  the  dif- 
ferent copyholds  belong,  and  the  lord  will 
be  better  able  to  call  for  his  fines  and 
enforce  his  suits  and  services." 

Therefore,  looking  at  all  the  authorities, 
I  am  of  opinion  that  the  plaintifii  having 
admitted  the  infant  as  tenant  in  fee 
simple  in  possession,  cannot  in  derogation 
of  that  admittance,  which  was  oj  his 
own  act,  especially  having  taken  and 
received  the  full  fine  in  respect  of  the 
tenancy  in  fee  simple  in  possession,  now 
seize  the  property  and  dispossess  the 
tenant  whom  he  has  admitted  and  hold 
the  property  until  some  other  person 
shall  come  in. 

Mabtin,  B. — I  am  quite  of  the  same 
opinion.  It  is  sufficient  to  say  that 
I  have  read  very  carefully  the  judg- 
ment of  the  Court  of  Queen's  Bench  m 
this  case,  and  it  seems  to  me  that  none 
of  the  arguments  addressed  to  this  Court 
by  Mr.  Williams  in  the  slightest  degree 
affect  it,  and  I  have  no  doubt  the  rule  is 

(8)  Cro.  Jao.  31. 
2£ 
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as  it  is  laid  down  by  Lord  Cranworfch  in 
Olasg  V.  Bichardgon  (9),  that  a  "testator 
disposing  of  the  copyholds  by  his  will 
does  no  more  than  name  the  person 
whom  the  lord  will  admit.  All  that  the 
lord  can  insist  on  is,  that  he  shall  nerer 
be  without  either  a  tenant  or  the  pos- 
session of  the  land;  this  is  effeotoally 
secared  to  him  by  his  right  of  seizing 
the  land  quousque  npon  the  death  of  the 
tenant,  unless  the  heir  or  some  one  claim- 
ing under  the  testator's  will  comes  in  and 
is  admitted."  Assuming  that  to  be  the 
rule,  everything  has  been  done  here  which 
the  law  requires.  It  is  quite  clear,  on  the 
&ce  of  it^  that  this  is  a  most  unconscion- 
able claim.  The  real  interest  in  this 
estate  was  that  of  a  person  who  was  en- 
titled to  a  sum  of  2,0002.  charged  on 
the  property.  The  person  who  was  ad- 
mitted was  a  person  who  was  entitled  to 
this  estate  subject  to  the  particular  mode 
in  which  it  was  done,  which  was  by 
granting  a  term  of  500  years  to  trustees, 
and  the  property  to  go  at  the  expiration 
of  that  term  to  the  person  who  paid  the 
8822.  lOs.  6(2.  on  his  admission.  I  have 
not  the  slightest  doubt  that  the  person 
really  interested  in  the  land  was  this 
person  who  was  the  real  owner  of  it,  and 
the  fine  is  exacted  by  reason  of  it.  The 
argument  put  forward  to-day  is  that  it  is 
not  so,  for  that  the  interest  is  to  com- 
mence 500  years  after  the  death  of  the 
testator.  To  suppose  that  that  could  be 
so,  would  be  to  say  that  this  estate  could 
not  enure  except  to  the  seventh  or  eighth 
descendant  of  ^e  testator.  That  is  a  pro- 
position which  seems  to  me  utterly  unten- 
able and  entirely  a  false  position,  and 
I  think  that  the  fine  having  been  really 
assessed,  an  attempt  is  here  made  to  treat 
it  as  if  the  interest  of  the  termors  was  to 
continue  for  500  years,  for  them  to  have 
possession  for  500  years,  and  that  the 
person  who  has  paid  the  fine  was  to  have 
no  interest. 

Brbit,  J.— I  am  of  the  same  opinion. 

CtBlflBT,  B. — I  merely  say  one  word  to 
■hew  why  I  think  we  may  properly  read 

(»)2DeGex,M.&G.  658j  s.  c.  22  Lbw  J.  Bap. 
(ha)  Chanc.  106. 


atoB  as  an  admission  of  a  man  who  has 
been  admitted  as  a  tenant  in  possession. 
The  case  is  not  at  all  like  the  ca«e  of  a 
devise  to  a  tenant  for  life.  Although  in 
some  senses  technically  this  is  a  re- 
mainder, it  is  substantially  a  devise 
of  the  whole  estate.  The  person  who 
enters  into  possession  of  property  is  the 
person  who  has  it  subject  to  the  charges. 
1  cajn  see  clearly  from  the  statement  in 
am  case  that  that  was  the  view  taken  on 
it ;  it  was  insisted  on  as  a  matter  of  ri^ht 
— I  will  not  say  properly — but  it  was  m- 
sisted  that  this  person  was  entitled  to  be 
admitted  and  pay  the  fine  as  tenant  in 
possession.  The  plaintiff  wriioB  word 
that  he  insists  that  the  termors  shall  be 
admitted,  he  having  taken  counseFs 
opinion  to  that  effect.  Then  afterwards, 
in  consequence  of  its  being  insisted  that 
C.  E.  Ivatt  should  be  admitted  the 
steward  writes  to  say,  "The  lord  will 
admit  Mr.  Charles  Edward  Ivatt  by  his 
guardian."  Having  done  that  act  when 
it  was  insisted  on,  he  cannot  afterwards, 
by  writing  a  letter  stating  that  the  lord 
does  not  mean  to  waive  his  right  to  re- 
quire the  termors  to  take  admission,  limit 
the  effect  of  the  act  by  which  he  has 
agreed  to  admit  Ivatt  as  tenant,  he  paying 
as  tenant  in  possession  the  whole  fine 
due  to  the  lora.  It  is  contended  that 
this  is  only  a  constructive  sort  of  admit- 
tance, and  that  if  they  will  not  pay 
the  fine  to  the  lord,  he  is  entitled  to  seize 
qiunuque,  for  which  in  the  case  of  a 
remainder  man  there  may  be  some  au- 
thorities. But  if  this  admission  was  in- 
tended and  paid  for  as  an  actual  adnussion 
to  the  whole  interest^  the  argument  fitils. 

Gbove,  J. — ^I  am  of  the  same  opinion. 
Mr.  Williams  was  driven  by  the  stress  of 
the  case  to  admit  that  the  admission  of 
the  remainder-man  was  the  admission  of 
the  particular  tenant.  Then  the  particular 
tenant  being  admitted,  the  Lord  could 
only  seize  qiunuque  as  for  a  forfeiture. 
It  miffht  be  enough  to  answer  in  this 
case  there  was  no  demand  and  refusal, 
which  it  seems  by  all  the  cases  is  abso- 
lutely necessary,  and  very  lisidly  required. 
But  not  to  put  it  on  that  tedonical  ground, 
at  the  time  of  the  admission  of  the  re- 
mainder-man, a  fine  is  taken  not  merely 
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apportioned  to  the  remoinder-maix'B  in- 
terest, bat  is  taken  for  the  whole  fee 
simple  of  the  estate.  How  then  can  it  be 
said  that  the  estate  of  the  particular  ten- 
ant  has  been  forfeited,  and  that  the  Lord  is 
entitled  to  seize  for  the  non-payment  of 
the  fine,  which  fine  he  has  absolutely 
taken,  and  which  he  admits  to  have 
been  taken? 

DnnuN,  J.  - 1  am  of  the  same  opinion. 

Judgment  affirmed. 

Attorneys — ^Remiiant  &  Fenley,  for  pl^ntiff ;  Cole 
Sc  Jackson,  agents  for  Francis  Webstsr  te  Co., 
Cambridge,  for  defondant. 


d*^^^/i^  d-^TT^J^J^"^^ 
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THB  QUBEN  tl.  HABKilD. 


1873. 
Hay  26, 

Mwaimpal  Gorporaiion  —  Election  of 
Borough  Oouncilhr — Bwgess  on  Boll  for 
two  Wardg— Selection  of  Ward— 5  Sf  6 
Wm.  4.  e.  76.  8.  4A. 

By  fhe  Mwnieipal  OorporaHon  Act,  5^6 
WiU.  4.  c.  76.  s.  44,  "  ^  a  burgess  he 
rated  in  respect  of  distinct  premises  in  two 
or  more  wards,  Tie  shaU  he  mUitled  to  be  e»- 
roUed  and  to  vote  in  such  one  cf  the  wards 
eu  he  thaU  select,  hut  not  in  more  than 
one."  At  an  tHeeiion  of  councillors  for  a 
borough  which  was  divided  vnio  wa/rdx,  a 
burgess  who  was  on  the  roU  for  two  wards 
voted  for  the  defendant  in  one  ward,  and 
immediately  afknwmds  voted  in  the  other 
ward: — ^Held,  on  the  authority  of  The 
Queen  v.Tngwell,  thatthevotewas  good,  and 
thai  the  voter  having  voted  in  one  ward,  had 
irrevoectbly  made  his  selection,  which  was 
not  affected  by  whai  took  place  afterwards. 

btfonnation  in  the  nature  of  a  quo 
warranto  for  exercising  the  office  of  coun- 
cillor of  the  borough  of  Sunderland. 

First  plea,  that  the  defendant  was  duly 
elected  councillor.     Joinder  of  issue. 

At  the  trial  before  Willes,  J.,  at  the  Dur- 
ham Smnmer  Assizes,  1872,  it  appeared 
that  the  borough  of  Sunderland  is  cGlTided 
into  several  wards,  two  of  which  were  (see 


41  Law  J.  Eep.  (n.8.)  Q.B.  178)  called 
the  Sunderland  ward  and  the  Bishops- 
wearmouth  ward.  In  November,  1871, 
tiiere  were  two  vacancies  for  the  office  of 
councillor  for  the  ward  of  Sunderlandj 
and  the  defendant  was  declared  duly 
elected  by  a  majority  of  one  vote.  It 
appeared  from  the  evidence  of  one  W. 
Cockbnm,  who  had  voted  for  the  defend- 
ant, that  he  was  on  the  roll  and  entitled 
to  vote  both  in  Sunderland  ward  and 
Bishopswearmouth  ward,  and  that  on 
the  day  of  the  election  he  voted  in  both 
wards,  but  that  he  voted  in  Sunderland 
ward,  for  the  defendant,  first.  The  learned 
Judge  held  that  the  vote  was  good,  and 
directed  a  verdict  for  the  defendant. 

A  rule  having  been  obtained  to  set  aside 
the  verdict  and  enter  it  for  the  relator,  or 
for  a  new  trial,  on  the  ground  that  the 
Judge  misdirected  the  jury  in  telling  them 
that  the  vote  was  good — 

Oromptmi  (Oarr  with  him)  shewed  cause. 
— The  vote  given  by  Cockburn  in  the 
Sunderland  ward  was  good,  and  cannot 
be  a£fected  by  the  &ct  that  he  afterwards 
voted  in  another  ward.  Tlie  ^leen  v. 
Tugwell  (1)  is  in  point. 

(He  was  then  stopped.) 

HerscheU  and  Shield,  in  support  of  the 
rule. — There  is  nothing  to  shew  that  the 
voter  having  voted  in  both  wards,  has 
elected  to  vote  in  the  Sunderland  ward. 

[Blackburn,  J. — ^The  voter  must  make 
his  election  if  challenged  to  do  so,  when 
he  comes  to  be  enrolled  (2).  If  he  does 
not  make  his  election  then,  he  must  make 
it  when  he  votes.] 

The  voter,  perhaps,  intended  to  vote  in 
both  wards.  The  selection  is  a  mental 
operation. 

[Blackbukn,  J. — ^A  person's  rights  are 
to  be  regulated  upon  the  supposition 
that  he  knows  the  law,  and  no  issue  cam 
be  taken  as  to  a  mental  operation.  In 
Comyn's  Dig.,  Election,  o.  2,  it  is  laid 
do?vn  that  if  a  man  once  determines  his 
election,  it  shall  be  determined  for  ever, 

(1)  87  Law  J.  Kep.  (n.8.)  Q.B.  276. 

(2)  By  the  Municipal  Corporation  Act,  6  & 
6  Will.  4.  C.  76.  8.  44,  if  any  burgesB  Bhall  be 
rated  in  respect  of  distinct  premises  in  t\ro  or 
more  wards,  then  he  shall  be  entitled  to  be  en- 
rolled and  to  rote  in  such  one  of  the  said  trards 
as  he  shall  select,  but  not  in  more  than  one. 
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as  if  an  obligation  delivored  to  the  use  of 
A.  be  reftised  when  he  is  first  informed  of 
it,  he  cannot  afterwards  accept  it.] 

There  is  no  oonclnsive  evidence  that 
the  voter  ever  made  his  election. 

Blackbdbn,  J. — This  role  most  be  dis- 
charged. The  voter  had  a  right  to  select 
the  ward  in  which  he  wished  to  vote,  and 
having  voted  in  one  ward,  this  was  an 
unequivocal  determination  of  his  election. 

QcAiN,  J. — I  am  of  the  same  opinion. 
The  anthorities  as  to  making  an  election 
are  collected  in  Broom's  Maxtrtia  in  the 
note  to  the  rule  "  qvad  semd  placuU  in 
eleetionibus  ampUus  displicere  non potest." 
I  see  no  reason  why  giving  a  second  vote 
shonld  make  the  first  bad. 

Biile  discharged. 


Attorneys — Harle  &  Co.,  for  rolator ;  J.  W.  Hickin, 
agont  for  B.  Brown  &  Son,  Sunderland,  for  de- 
fendant. 


1878. 
May  81. 


BOOTH  (a^eUomt)  v. 
SHADOETT  (respondent). 


Weights  and  Measvres — Spring  Balance 
Incorrect — Selling  on  Highway — 22  ^  23 
Yict.  c.  66.  «.  3. 

The  appeCUmt,  when  in  the  act  of  selling 
provisions  upon  a  higkwaiy,  used,  far  the 
purpose  of  weighing  the  said  provisions,  a 
spring  baiance  which  was  incorrect,  as  being 
against  the  seller  and  in  f  avow  of  the  pur' 
chaser.  No  frwud  on  the  puhUe  was  in- 
tended:— Held,  that  the  spring  bcdanee 
could  not  be  seized  under  section  d  of  22  &■ 
28  Vict.  c.  56,  nor  was  the  appellant  liable 
to  the  penalty  imposed  by  thut  section  upon 
persons  having  in  their  possession  false  or 
unjust  beams,  scales  or  baHmiees. 

\¥ov  the  report  of  the  above  case  see 
42  Law  J.  Rep.  (n.s.)  M.C.  98.] 


1873.       1      BEST  V.  PEHBBOKB — CUBTI8 

May  24.  j  (garnishee), 

Attaehm,ent  of  Debt — Interpleader — 1  ^ 
2.  WiU.  4.  c.  68.  s.  7 — Order  in  Pursuance 
{hereof— Common  Law  Procedure  Act,  1854 
(17  f  18. Vict.  c.  125.  ss.  60,  61)— Gar- 
nishee  Glauses. 

An  order  for  the  payment  of  costs,  made 
in  pursuance  ofl§^2  WiU.  4.  c.  68,  which, 
by  s.  7,  may  be  eiUered  of  record,  and  shali 
then  have  the  force  and  effect  of  a  judg- 
m,ent,  does  not  become  a  judgment  so  as  to 
enable  the  person  in  whose  favour  it  is 
made  to  obtain  the  benefit  of  the  garnishee 
clauses  of  the  Cotntnon  Law  Procedure  Act, 
1864. 

Rule,  calling  upon  the  defendant  to 
shew  cause  why  tie  should  not  pay  to 
the  claimant  a  debt  due  firom  him 
to  the  plaintiff,  or  so  much  thereof  as 
should  be  sufficient  to  satisfy  the  sum  of 
lOli.  16».  6d. 

The  action  having  been  brought  by  the 
plaintiff  against  the  defendant,  an  inter- 
pleader order  had  been  made,  ordering 
that  an  issue  should  be  tried,  in  which 
the  claimant  should  be  plaintiff,  and  the 
plaintiff  in  the  original  action  defendant^ 
and  that  the  question  to  be  tried  should 
be  whether  the  sum  of  180Z.  0».  Qd.,  paid 
into  Court  therein,  belonged  to  the  claim- 
ant, or  whether  he  had  a  Uen  or  charge 
thereupon  as  agaiast  the  judgment  cre- 
ditor. Upon  the  trial  of  me  issue  a 
verdict  was  found  for  the  claimant,  and 
an  order  was  afterwards  made  by  a 
^Master  of  this  Court  that  the  sum  of 
1802.  Os.  9d.  should  be  paid  to  the  claim- 
ant, and  that  the  original  plaintiff  should 
pay  the  costs  of  the  interpleader  order 
and  the  trial  of  the  issue,  which  were 
taxed  at  1012.  16«.  6d.  Iliat  order  was 
entered  at  the  judgment  office  of  this 
Court,  in  pursuance  of  1  &  2  Will.  4. 
c.  68.  s.  7. 

An  order  was  then  obtained  from  this 
Court  that  all  debts  owing  and  accruing 
from  the  defendant  in  the  original  action 
to  the  plaintiff  should  be  attached  to  an- 
swer the  above-mentioned  Master's  order, 
upon  which  order  the  sum  of  1012. 16<.  6d. 
remained  unpaid,  and  a  role  mai  was 
granted,  as  above-mentioned. 
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JBttflen  shewed  oanse  agtdnst  the  rale. — 
The  qnesidon  to  be  decided  ariaea  upon 
14  2  \rm.  4.  0.  58.  s.  7.  (1).  The  Stm. 
derland  Local  Mcmne  Board  y.  Fnmklomd 
(2)  is  decisive  of  the  point  now  before 
the  Court.  It  is  tme  that  case  was  decided 
upon  1*2  Vict.  c.  110.  s.  18,  bat  the 
words  of  that  section  are  practicallj  the 
aame  aa  those. upon  which  the  present 
question  arises,  and  the  judgment  applies 
to  the  present  oase.  All  the  authorities 
beanne  upon  the  question  were  referred 
to  in  i£at  case. 

Charles,  in  support  of  the  rule. — This 
case  &Us  within  Hartley  v.  Shemwdl  (3), 
which  was  discussed  in  Franldand'a  case 
(2),  but  was  not  oyerroled.  The  language 
of  1  <fe  2  Will.  4.  c.  58.  s.  7,  is  different  from 
that  of  1  &  2  Vict.  c.  110.  s.  18,  the  words 
being,  "  every  such  rule  or  order  so  en- 
tered  shall  have  the  force  and  effect  of  a 
judgment,"  while  in  the  1  &  2  Vict.  c. 
110.  B.  18,  the  words  are,  "  shall  have 
the  effect  of  judginente,"  &o.  The  word 
"  force  "  must  have  some  meaning  addi- 

(1)  1  at  2  Wm.  4.  0.  68.  •.  7.—"  That  aU  roles, 
orden,  mattan  and  dedsioiiB  to  bo  made  and 
dooe  in  jxusiumoe  of  this  Act,  except  only  the  affi- 
davits to  be  filed,  may,  together  irith  the  declaza- 
tion  in  the  eanae  (if  any),  be  entered  of  record, 
with  a  note  in  the  margin  expressing  the  tme  date 
of  each  entiy,  to  the  end  that  the  same  may  be 
«ridenoe  in  fatoie  times,  if  required,  and  to  secure 
and  enforce  the  paymen^  of  costs  directed  by  any 
each  role  or  order;  and  every  snch  rule  or  order 
so  eistered  shall  have  the  force  and  effect  of  a  judg- 
ment, except  only  as  to  becoming  a  charge  on  any 
lands,  tenements  or  hereditaments;  and  in  case 
any  costs  shall  not  be  paid  -within  fifteen  days 
after  notice  of  the  taxation  and  amount  thereof 
given  to  the  party  ordered  to  pay  the  same,  his 
agent  or  attorney,  execation  may  issue  for  the 
same  by  /ieri  faeiat  or  capi<u  ad  taii^aciendum, 
adapted  to  the  case,  together  with  the  costs  of 
such  entry,  and  of  the  execntion,  if  hj  fieri  facias ; 
and  each  writ  and  writs  may  bear  teste  on  the  day 
of  issuing  the  same,  whether  in  term  or  vacation ; 
and  the  sheriff  or  other  officer  executing  any  snch 
writ  shall  be  entitled  to  the  same  fees,  and  no 
more,  as  upon  any  similar  writ  grounded  upon  a 
judgment  of  the  Court" 

(2)  42  Law  J.  Bep.  (na)  Q3.  13. 

(3)  1  B.  &  S.  1 ;  8.  c.  30  Law  J.  Bep.  (x.b.) 
03.223. 


I 


tional  to  the  word  "  effect."  It  was  in. 
tended  that  when  an  order  was  made  in 
pursuance  of  the  Act,  and  was  entered 
upon  record,  it  should  be  the  same  as  a 
udgment,  except  in  the  way  pointed  out 
ly  the  Act,  and  that  the  person  who  ob- 
tained it  should  be  a  creditor  who  has 
obtained  a  judgment.  Then,  by  s.  60  of 
the  Common  I«,w  Procedure  Act,  1864, 
he  has  a  right  to  have  the  judgment 
debtor  examined  as  to  what  debts  are 
owing  to  him,  and,  by  s.  61,  to  obtain  an 
order  attaching  any  debt  due  &om  the 
garnishee  to  the  judgment  debtor.  Again, 
the  1  (fe  2  Vict.  c.  110.  s.  18,  applies  to  de- 
crees and  orders  of  Courts  of  Equily  as 
well  as  to  rules  of  Courts  of  Common  uaiw, 
but  the  1  *  2  Will.  4.  c.  58.  s.  7,  applies 
to  Courts  of  Common  Law  only. 


Blackburn,  J. — ^We  in  this  Court  moat 
take  Frankland!»  case  (2)  to  have  been 
rightly  decided,  and  I  think  that  there  is 
no  real  distinction  between  the  words  of 
1  &  2  Vict.  c.  110.  s.  18,  which  were  con- 
strued  in  that  case,  and  those  of  1  &  2 
WilL  4.  c.  58.  B.  7,  under  which  the  pre- 
sent question  arises.  Under  that  last 
Act  the  words  now  in  question  are,  "  every 
such  rule  or  order  so  entered  shall  have 
the  force  and  effect  of  a  judgment,"  and 
execution  may  issue  hjfi.fa.  or  ea.  sa.,  so 
that  a  person  in  whose  favour  such  rules  or  , 
orders  are  made  is  entitled  to  enforce 
them  so  far,  as  if  tiiey  are  judgments. 
This  provision  only  applies  to  the  Com- 
mon Law  Courts,  while  the  1  &  2  Vict.  c. 
110.  s.  18,  applies  to  all  decrees  and 
orders  of  Courts  of  Equity,  and  all  rules 
of  Courts  of  Common  Law  whereby  any 
sum  of  money,  or  any  costs,  charges  or 
expenses  shall  be  payable  to  any  person. 
These  are  to  have  the  effect  of  judgments 
in  the  Superior  Courts  of  Common  Law. 

Then  the  Common  Law  Procedure  Act, 
1854,  gives  to  creditors  who  have  obtained 
judgments  entirely  new  remedies.  The 
legislature  thought  fit  to  make  the  pro- 
vision in  section  61,  the  effect  of  whidh  is 
to  enable  a  person  who  has  obtained  a 
judgment,  which  is  stUl  unsatisfied,  to 
attach  a  debt  due  &om  a  third  person 
as  if  he  had  obtained  a  judgment  against 
him.  But infVanJ;{an<2'<ca8e(2), following 
the  dedsion  in  Be  Price,  it  was  held  that 
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that  enactment  does  not  apply  to  rules  at 
orders  refiarred  to  in  1  &  2  Vict.  o.  110. 
B.  S,  or  to  similar  orders  or  decrees  of 
the  Gonrt  of  Chancery,  and  that  the 
plaintiflfB  were  not  "  craditors "  within 
the  meaning  of  the  Common  Law  Pro- 
cedure Act  so  as  to  be  entitled  to  attach 
the  debts  owing  fixtm  the  garnishee.  I 
was  a  parly  to  the  decision  in  FrankUmd's 
cote  (2).  I  think  that  it  is  correct,  and  we 
sitting  here  are  bound  by  it.  I  see  no- 
thing in  the  language  of  1  &  2  Will.  4.  c. 
58.  B.  7,  to  take  &is  case  out  of  that 
decision.  In  both  the  reports  of  Hartley 
V.  Shemiodl  (3),  it  appears  that  the 
point  which  was  really  fought  was  whe- 
ther there  could  be  a  garnishee  order 
when  Shemwell  had  been  arrested  under 
aca.  to.  We  cannot  support  the  decision' 
in  Hartley  t.  Shemwell  (3)  as  settling  the 
present  point,  unless  we  overrule  Frank' 
hmd'e  case  (2),  which  I  do  not  think  we 
ought  to  do. 

QuAiN,  J. — I  am  of  the  same  opinion. 
This  case  is  decided  by  Frankland's  case 
(2),  for  it  does  not  seem  to  me  that  we  can 
draw  any  real  distinction  between  the 
words  in  the  1  &  2  Vict.  c.  110.  s.  18,  and 
those  in  1  (fe  2  Will.  4.  c.  58.  s.  7.  In 
fact  I  think  that  the  words  of  section  18 
are  the  stronger  of  the  two,  because,  after 
enacting  that  all  decrees,  &o.,  shall  have 
the  effect  of  judgments,  &e.,  it  provides 
that  the  persons  to  whom  any  such 
moneys  or  costs,  charges  or  expenses  shall 
be  payable,  "  sliall  be  deemed  judgment 
creditors,"  Ac. 

Archibald,  J. — ^I  think  that  we  are  con- 
cluded by  Fr(mJd<m(C8  case  (2),  and  that 
there  is  no  substantial  distinction  between 
the  language  of  the  two  statutes.  Frank- 
land's  case  (2)  decides  that  all  decrees 
and  orders  of  Courts  of  Equity,  and  all 
rules  of  Courts  of  Common  haw,  &o., 
whereby  any  sum  of  money  or  any  costs, 
chatties  or  expenses  shall  be  payable  to 
any  person,  shall  have  the  efiect  of  judg- 
ments. Theireffectis  enlarged,  buttfaeyare 
not  madejndgmentsBoastobethesameas 
judgments  recovered  in  actions  which  are 
described  in  the  Common  Law  Procedure 
Act,  1854.  When  we  look  at  section  60 
of  that  Act,  we  find  that  "  it  shall  be  law- 
ftil  for  an^  creditor  who  has  obtained  a 
j«dgmeat  m  any  of  the  Snpwior  Courts 


to  apply,"  &e,  ITnleaa,  therefore,  a  person 
who  has  obtained  an  order  can  be  said  to 
have  obtained  a  judgment,  he  is  not  en- 
titled to  apply  under  the  60ih  sectioD. 
We  must  construe  these  Acts  as  th^ 
stand.  I  can  only  say  that  the  oon- 
struction  adopted  in  Frankland's  ease  (2) 
is  the  correct  one,  and  ibai  there  is  no 
sound  distinction  between  the  words  o£ 
the  two  statutes. 

Biule  discharged. 

AttoTneya— C.  P.  Greenhill,  for  plaintiff;  Fattison, 
Wigg  Sc  Ga,  for  defendanto. 


■^/P^tt*^.  ^(^/.J.  ^/l  2  ?. 
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MedicaSL  Ad,  1868,  21  ^  22  Vict.  c.  90. 
88.  31  ^  Z2—Apotheo(vrie8  Act,  55  Geo.  S. 
c.  194.  s.  21 — BdgM  of  Surgeon  to  sue  far 
Medicines  imcowneeted  with  Surgical  Treat- 
ment. 

Under  the  Apothecanes  Act  (55  Oeo.  3. 
e.  194),  s.  21,  whieh  is  not  repealed  by  ike 
Medical  Act,  1858,  21  *  22  Viet.  e.  90.  ss. 
31,  32,  a  member  of  the  GoUege  <^  Sur- 
geons  registered  as  a  surgeon  only  tmder 
the  later  Act,  and  having  no  farther  qutUu 
fuation,  cannot  recover  for  medi4sines  ad- 
ministered  by  him  in  a  ease  not  requirwg 
surgical  treatment. 

Action  in  the  Al&eton  County  Court 
to  recover  the  sum  of  21. 19s.  6d.  for  medi- 
cine supplied  to  and  medical  attendances 
made  upon  the  defendant's  wife  and  chil- 
dren by  Arthur  Matthews. 

Arthur  Matthews  is  a  surgeon  practis- 
ing at  Selston,  Nottingham,  and  is  regia* 
tered  under  the  Medi(^  Act,  1858  (21  A 
22  Yiot.  c.  90),  as  a  member  of  the  Boyal 
College  of  Surgeons  of  England.  He 
has  no  other  qualifications  within  the 
meaning  of  the  Act. 

At  the  trial  before  George  Russell,  Esq., 
on  the  22nd  of  October  last,  it  appeared 
from  the  evidence  that  some  of  the  items 
in  the  bill  agamst  the  defendant  were  for 
medicines  aoministered  in  the  case  of  aa 
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internal  disease  not  reqniring  surgical 
treatment,  and  fi>r  advice  and  attendances 
connected  therewith,  and  that  other  items 
were  for  medicines  administered  for  the 
porpose  of  removing  a  complaint  which 
it  is  within  the  province  of  a  surgeon  to 
attend  to  and  onre. 

It  has  been  agreed  that  the  snm  of 
21.  14g.  shall  be  taken  to  represent  the 
ralae  of  the  first  named  items,  and  the 
snm  of  5«.  6d.  the  value  of  the  last  named 
items. 

For  the  defendant  it  was  objected  that 
in  order  to  entitle  the  plaintiff  to  recover 
the  charts  for  any  of  the  above  men- 
tioned items,  Matthews  ought  to  appear 
in  tite  Medietd  Begieler  as  a  licentiate  of 
the  Society  of  Apothecaries,  inasmuch  as 
the  Apothecaries  Act,  55  Geo.  3.  c.  194, 
(1)  was  not  repealed  by  the  Medical  Act, 
1858,  and  under  section  31  of  the  latter 

(I)  By  the  Apothecariea  Act,  55  Geo.  3.  e.  194. 
8.  21,  no  apothecar;  shall  be  alloved  to  recover 
any  diaigea  claimed  by  him  in  a  court  of  law, 
unless  he  shall  prove  at  the  trial  ho  iras  in  prac- 
tice prior  to  or  on  the  1st  of  August,  1815,  or  that 
ho  has  obtained  a  certificate  &om  the  Conrt  of 
Eiaminers. 

By  tbe  Medical  Act  (21  &  22  Viet.  c.  90)  s.  31, 
every  person  registered  under  the  Act  shall  be 
entiUed  aocotding  to  his  qualification  or  qunlifica- 
UoDS  to  practise  medicine  or  surgery,  or  medicine 
and  snigety  as  the  case  may  be,  in  any  part  of  Hor, 
Hi^es^s  dominions,  and  to  demand  and  recover 
in  any  Court  of  lav,  with  full  costs  of  suit,  rea- 
sonable charges  for  professional  aid,  advice  and 
^sits,  and  the  cost  of  any  medicines,  or  other 
BMdieal  or  surgical  appliances,  rendered  or  sup- 
plied by  him  to  his  patients,  provided  always, 
that  it  shall  be  lawful  for  any  College  of  Physi- 
daos  to  pass  a  bye-law,  to  the  efiect  that  no  one 
of  their  fellowB  or  members  shall  be  entitled  to 
so*  in  manner  aforesaid  in  any  Court  of  law,  and 
thereupon  such  bye-law  may  be  pleaded  in  bar  to 
any  action  for  the  purposes  aforesaid,  commenced 
by  any  fallow  or  member  of  snch  college. 

By  section  82,  after  the  1st  of  January,  18S9, 
no  person  shall  be  entitled  to  recover  any  charge 
in  any  Conrt  of  law,  for  any  medical  or  surgical 
adrice,  attendance,  or  the  performance  of  any 
opoation,  or  for  any  medicine  which  he  shall  have 
both  pMBcribed  and  supplied,  unless  he  shall  prove 
npim  the  trial,  tiiat  he  is  registered  under  this 
Act. 


Act,  a  person  could  not  recover  ohargfes 
for  medicines  and  professional  advice  and 
attendance  except  according  to  his  quali- 
fication. 

For  the  plaintiff  it  was  contended,  that 
the  Apothecaries  Act  was  impliedly  re- 
pealed by  the  Medical  Act,  that  the  words, 
"  according  to  his  qualification,"  in  the 
Slst  section  of  the  latter  Act,  applied 
oidy  to  the  right  to  practise  and  were 
inserted  merely  to  preserve  the  grades  of 
the  medical  profession,  and  did  not  apply 
to  the  latter  part  of  the  section  giving 
the  right  to  sue.  That  section  31  was 
not  to  be  regarded  in  the  question  before 
the  Court,  but  that  section  32  was  the 
only  section  to  be  looked  at,  that  it  was  a 
disqualifying  section  and.  should  be  con- 
strued strictly,  and  under  it,  to  entitle  a 
person  to  recover  for  any  kind  of  profes- 
sional aid,  it  was  only  necessary  that  he 
should  be  simply  registered  under  the 
Medical  Act,  1858,  and  that  section  84 
supported  this  contention. 

The  learned  Judge  reserved  his  judg- 
ment, and  on  the  26th  of  November  last, 
delivered  judgment  for  the  defendant, 
holding  that  sections  31  and  32  must  be 
read  together,  that  by  virtue  of  those 
sections  the  plaintiff  could  recover  for 
medicines  and  advice  and  attendance 
according  to  the  qualifications  of  Mat- 
thews  only,  and  m  he  possessed  no 
other  qualifications  than  that  of  a  sur- 
geon, the  plaintiff  was  not  entitled  to 
recover  the  items  so  olgeoted  to  by  the 
defendant. 

The  plaintiff  having  entered  in  the 
County  Court  about  one  hundred  other 
cases  of  a  similar  nature,  the  learned 
Judge  gave  leave  to  appeal. 

The  questions  for  the  opinion  of  the 
Court  are — 

First.  Whether  a  person  entered  in  the 
Medical  Begister  under  the  Medical  Act, 
1858,  and  possessing  no  other  qualifica- 
tion than  that  of  a  member  of  the  Boyal 
College  of  Surgeons  of  England,  can  n- 
cover  charges  for  medical  advice  and 
attendance  or  medicines  administered  in 
the  cure  of  diseases  or  complaints  not 
requiring  suigioal  treatment. 

Second.  Whether  sneh  a  person  can 
recover  for  medicines  administered  for  the 
purpose  of  removing  oamplMnts  which  it 
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is  within  the  province  of  a  surgeon  to 
attend  to  and  cure  P 

Gave,  for  the  plaintiff. — ^The  plaintiff 
having  proved  that  he  was  registered 
onder  21  io  22  Vict.  c.  90,  was  not  dis- 
abled  by  the  32nd  section  of  that  Act 
itam  recovering  for  any  medicine  which 
he  had  both  prescribed  and  supplied, 
whether  such  medicine  was  prescribed  in 
a  case  requiring  surgical  treatment  or  not. 
The  31st  section  of  the  Act  is  an  enabling 
and  not  a  disabling  enactment  and  cannot 
be  read  with  the  32nd  section  for  the  pur- 
pose of  extending  the  disability  created 
by  the  latter  section.  The  object  of  the 
Act  was  to  )encourage  registration  and,  as 
between  the  medical  practitioner  and  the 
patient,  to  abolish  the  distinction  between 
medical  and  surgical  cases.  These  sec- 
tions must  be  taken  to  have  impliedly 
repealed  the  Apothecaries  Act,  35  G-eo.  3. 
c,  194.  8.  21,  which  prevents  anyone  who 
is  not  entitled  to  a  certificate  from  i^e 
Court  of  Examiners,  &flm  recovering  the 
price  of  medicines  supplied  by  him. 

[Blackburn,  J. — Assuming  that  the 
plaintiff  could  not  maintain  an  action  be- 
fore the  late  Act,  how  can  he  now,  except 
according  to  his  qualification  ?] 

The  Legislature  in  passing  the  last  Act 
intended  that  any  practitioner  duly  re- 
gistered should  be  enabled  to  recover  for 
medicines  supplied  by  him.  He  cited 
Oibbon  v.  Budd  (2),  Uaffidd  v.  Mac^en- 
gie  (3),  Turner  v.  BeynaU  (4). 

B.  V.  WUUams,  for  the  defendant,  was 
heard  only  as  to  the  plaintiff's  right  to 
recover  for  medicines  supplied  as  a  sur- 
geon. 

BucEBtTSN,  J. — I  think  that  there  can 
be  no  doabt  in  this  case.  By  the  Apo- 
thecaries Act,  55  Geo.  3.  o.  194.  s.  21,  no 
apothecary  could  recover  for  medicines 
supplied  by  him,  unless  he  had  a  certifi- 
cate from  the  Society  of  Apothecaries. 
Then  came  the  Medical  Ac^  21  &  22 
Vict.  c.  90,  which  by  section  31  enables 
a  person  registered  under  the  Act  accord- 
ing to  his  qualification  to  practise  medi- 

(2)  2  HnrL  &  C.  92 ;  8.c.  82  Law  3.  Bep.  (m.8.) 
Bxch.  182. 
,(3)  10  Irish  Com.  L.  Bep.  289. 

(4)  14  Com.  B.  Rep.  N.S.  828;  s.  c.  82  Law 
J.  Bep.  (ka)  C.P.  164. 


cine  or  surgery  and  recover  charges  for 
professional  aid  and  the  cost  of  medicines 
supplied  by  him.  This  section  does  not 
repeal  the  Apothecaries  Act,  but  so  far  as 
its  provisions  apply,  takes  a  case  out  of 
that  Act.  Therefore,  where  the  qualifi- 
cation of  a  medical  practitioner  is  to 
practise  medicine,  he  is  at  liberty  to  re- 
cover for  medicines  not  connected  with 
surgery ;  but  if  he  is  not  so  qualified,  he 
is  not  within  the  new  Act,  and  the  former 
disabiUfcy  remains.  Section  32  does  not 
advance  the  plaintiff's  case,  as  it  is  a  dis- 
abling section,  and  confers  no  addi- 
tional rights.  It  seems  to  me  quite  pro- 
per, that  a  gentleman  should  not  be 
qualified  to  practise  in  one  department  of 
medicine,  merely  because  he  has  passed 
an  examination  in  another. 

QuAiN,  J.,  oonoorred. 

Abchibud,  J. — ^I  am  of  the  same  ofn- 
nion.  The  Medical  Act  was  passed  in 
order  that  all  medical  practitioners  might 
be  registered  according  to  their  qnalifioa- 
tions.  By  the  Apothecaries  Act,  no  one 
can  recover  for  medicines  sold  by  him, 
unless  he  has  a  certificate,  and  the  only 
effect  of  section  31  of  the  later  Act  is  to 
enable  a  physician  to  recover  according 
to  his  qualification.  The  plaintiff,  how- 
ever, was  only  qualified  as  a  surgeon  and 
not  as  an  apothecary,  and  as  there  is  no- 
thing to  shew  that  the  Apothecaries  Act 
is  repealed,  his  disability  remains. 

Judgment  for  the  d^endatU  tipon  the 
first  point  and  for  the  pladni^  on 
the  second. 


Attomeyg — G.  L.  P.  Eyre  &  Co.,  agents  for  Abbott 
Thurman,  Alfinton,  for  plaintiff;  Stevens  &  Co., 
agents  for  John  Cotte,  Chesterfield,  for  de- 
fendant. 
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.£Rarfra(2i(»on — "Framdvlmlt  Bankruptcy — 
MFence  hy  W^e  of  Bankru/pi—9&  8f  34 
Via.  0.  52. 

Under  the  EiaradiHon  Act,  1870,  83  ^ 
84  Vict.  c.  52,  which  jprovides  that  foreign 
i^osiUons  (if  dviy  authonticated)  may  be 
received  in  evidence  in  proceedmgs  under 
the  Act,  such  depotUions  are  admissible, 
although  taken  in  the  absence  of  the  person 
accused,  and  viithout  hds  having  had  an  op- 
portunity of  cross-examining  the  witnesses. 

In  the  list  of  "  extradition  crimes  "  in  the 
schedule  to  the  Act  are  included  "  orimes  by 
bankrupts  against  the  ba/nkrvptcy  law  " : — 
Held,  that  a  married  woman  charged  with 
complicity  in  the  fraudvlent  bankruptcy  of 
her  husba/nd  is  not  a  person  charged  with  a 
crime  inthin  the  meaning  of  the  above  de- 
scription, as  it  is  limited  to  crimes  committed 
by  bankrupts  only. 

By  treaty  between  this  country  and 
Belgium,  it  was  provided  that  a  requisition 
for  the  surrender  to  Belgium,  of  a  fugitive 
criminal  should  be  made  to  the  Foreign  Sec- 
retary, accompanied  by  a  warrant  of  arrest 
or  other  equivalent  judicial  document  issued 
by  a  Judge  or  magistrate,  duly  wuthorised, 
^.,  together  with  duly  a/uiheniicated  deposi- 
tions taJcen  on  o<Uh  before  such  Judge  or 
magistrate,  which. documents  were  to  be 
transmitted  to  the  Home  Secretary,  who,  if 
there  be  due  coMse,  should  require  a  magis- 
trate to  apprehend  the  fugitive: — Held, 
that  the  Beeretary  might  waime  the  fu^U- 
ment  of  these  CMiditwns,  and  that  such- 
documents  might  be  received  in  evidence 
before  the  police  m,agistrate  before  whom 
the  fugiiive  was  bro^^ght,  aUhough  the 
warrant  was  not  itsiued  and  the  depositions 
were  not  taken  before  the  same  Judge. 

Qassre,  whether  the  Extradition  Act, 
1870,  applies  to  criminals  who  have  taken 
refuge  in  this  country  before  the  date  of 
the  Act. 

Habeas  corpus  to  the  Governor  of  the 
House  of  Detention  directing  him  to  biing 
np  the  body  of  Elise  Victoria  Hortense 
Connhaje  or  Dethier,  whose  extradition 
was  claimed  by  the  Belgian  GoTemment 
for  complicity  in  a  crime  of  fraudulent 
lankmptcy. 

Nmr  Suns,  43.— <iJl 
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It  appeared  &om  the  affidavits  in  sapr 
port  of  the  writ  and  from  the  retoni 
that  in  April,  1873,  the  prisoner  was 
brought  before  a  metropoUtan  police 
magistrate,  when  a  warrant  was  produced 
dated  the  7th  of  November,  1872,  and 
issaed  by  the  Court  of  First  Instance  at 
Brussels  directing  the  arrest  of  the 
prisoner,  described  as  the  wife  of  Anbin 
Adolphe  Counhaye,  "  charged  with  com* 
plidty  in  a  fraudulent  bankruptcy  at 
Brussels  in  1870,  that  is  to  say,  in  having 
on  the  Ist  of  July,  1870,  deposited  in  her 
own  name  with  La  Soci^t^  G^n^rale  de 
Paris  a  sum  of  one  hundred  and  seventy* 
five  thousand  francs  in  exchange  for  seven 
bonds  of  the  Society  payable  to  bearer, 
which  bonds  were  abstracted  from  the 
creditors  under  the  bankruptcy  of  her 
husband,  decreed  on  the  23rd  of  July, 
1870,  by  the  Tribunal  of  Commerce  at 
Brussels,  since  the  money  employed  in 
their  purchase  was  clearly  pajrt  of  the 
bankrupt's  estate."  A  decree  of  the  Tri- 
bunal of  Commerce  at  Brussels,  dated 
the  24th  of  July,  1870, 1^  which  Adolphe 
Counhaye  Dethier  and  Victor  Counhaye, 
his  brother,  who  had  carried  on  business 
in  partnership,  were  adjudicated  bank- 
rupts, was  proved. 

A  witness  was  sJso  caJled,  who  proved 
that  he  was  employed  in  the  office  of  La 
Boci^t^  Generate  de  Paris,  and  that  on  the 
1st  of  Julv,  1870,  the  prisoner,  accom- 
panied by  her  husband,  deposited  175,000 
francs  with  the  Society,  and  received  in 
exchange  seven  bonds  payable  to  bearer 
of  25,000  francs  each.  Copies  of  deposi* 
tions  token  before  magistrates  in  Belgium 
were  produced,  from  which  it  appeared 
that  a  few  days  before  the  adjudication 
the  bankrupts  absconded,  carrying  with 
them  a  large  portion  of  the  assets,  and 
that  the  prisoner  followed  her  husband  to 
England,  taking  with  her  the  bulk  of  their 
household  furniture,  goods  and  chattels. 

None  of  the  depositions  had  been  taken 
in  the  presence  of  Elise  Counhaye,  nor 
were  they  taken  before  the  Judge  who 
issued  the  wfuront  of  arrest. 

The  prisoner  was  committed  to  await 
the  order  of  the  Beoretary  of  State. 

Sir  J,  Earslake,  Day  and  B,  V,  Williams 
now  moved  that  the  prisoner   be  dis- 
2f 
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charged. — ^ESrst,  Madame  Ckmnhaye  is  not 
accused  of  an  extraditioii  crime  within 
the  meaning  of  the  Extradition  Act, 
1870  (1).     She  is  aocnsed  of  complicity 

(1)  The  Esfacaditian  Act,  1870  (88  fr  84  Tiet 
c  hi),  vu  paand  on  the  9tli  of  AuguBt,  1870. 
Sj  section  2,  "  Where  an  arrangement  has  been 
made  'with  any  foreign  state  wiui  respect  to  the 
surrender  to  snch  state  of  any  fngitire  criminals, 
her  Majesty  may  Isy  order  in  coondl  direct  that 
this  Act  shall  i^ly  in  the  ease  of  such  foieign 


By  section  6,  "  Where  this  Act  applies  in  the 
case  of  any  foreign  state,  every  fugitive  criminal  in 
that  state  who  is  in  or  snspeeted  of  being  in  any 
part  of  her  Huesty's  dominions,  or  that  part 
which  is  specified  in  the  order  applying  this  Act 
(as  the  case  may  be),  shall  be  liable  to  be  appre- 
hended and  surrendered  in  manner  provided  by 
this  Act,  whether  the  crime  in  respect  of  which 
the  surrender  is  sought  was  committed  before  or 
after  the  date  of  the  order,  and  whether  there  is 
or  is  not  any  concurrent  jurisdiction  in  any  Court 
of  her  Mqesty's  dominions  over  that  crime." 

By  section  10,  "  In  the  case  of  a  fugitive  crimi- 
nal accused  of  an  extradition  crime,  if  the  foreign 
warrant  authorising  the  arrest  of  such  criminal  is 
duly  authenticated,  and  such  evidence  is  produced 
as  (subject  to  the  provisions  of  this  Act)  would, 
according  to  the  law  of  England,  justify  the  com- 
mittal for  trial  of  the  prisoner,  if  the  crime  of 
which  he  is  accused  had  been  committed  in  Eng- 
land, the  police  magistrate  shall  commit  him  to 
prison,  but  otherwise  shall  order  him  to  be  dis- 
ehaiged." 

By  section  14,  "  Depositions  or  statements  on 
oath  taken  in  a  foreign  State,  and  copies  of  such 
original  depositions  or  statements,  and  foreign 
certificates  of  or  judicial  documents  stating  the  fact 
of  conviction,  may,  if  duly  authenticated,  be  re- 
ceived in  evidence  in  proceedings  undw  this  Act." 

By  flection  26,  "  The  term  '  extradition  crime ' 
means  a  crime  which,  if  committed  in  England  or 
within  English  jurisdiction,  would  be  one  of  the 
crimes  described  in  the  first  schedule  to  this  Act," 
and  by  the  first  schedule,  "  The  following  list  of 
crimes  is  to  be  construed  according  to  the  law 
existing  in  England,  or  in  a  British  possession  (as 
the  case  may  be),  at  the  date  of  the  alleged  crimen 
whether  by  common  law  or  by  statute  made  before 
or  after  the  passing  of  this  Act." 

In  this  list  of  crimes  are — 

"  Harder  and  attempt  and  coniq)iracy  to  mur- 

**  Hanslanghter." 

"Crimes  by  bankrupts  against  bankruptcy  law," 

"Sinking  or  destroying  a  vessel  at  sea,  or  at- 
tempting or  conspiring  to  do  so." 

"  Revolt  or  conspiracy  to  revolt  hr  two  at  more 
persons  on  boud  a  ship  on  the  iagfi  seas  against 
the  authority  of  the  master." 

On  the  Slat  of  Jnl^,  1872,  a  treaty  between  her 
Migpsty  and  the  B^ing  of  the  Belgians,  for  the 
mutual   surrender    of    fugitive  criminals,    was 


in  the  fraadnlent  bankrapb^  of  her  hus- 
band, but  the  Act  only  mentions  "  Grimes 
by  bankrapts  against  bankraptcy  lav," 
BO  that  never  haTrng  been  a  bankrnpt> 
she  cannot  have  been  gailiy  of  any  sock 
crime.  Even  if  the  evidence  goes  to  shew 
that  she  was  an  accessory  before  the  fact 
in  the  crime  of  her  hnsbond,  this  is  not 
enoQgh,  for  although  the  treaty  applies 
to  accessories  before  the  tact  as  well  as 
principals  in  aiiy  snoli  orimeB,  it  oannot 
enlarge  ibe  operation  of  the  Act,  which 
is  limited  to  crimes  by  bankmptii.  Se- 
condly,   the   definition  of   "extraditioii 

signed.  By  article  1  it  is  agreed  "  that  her  Ka- 
jesty  and  his  Hiyest7  the  Kug  of  tlie  Belgiaoa, 
shall,  on  requisition  made  in  their  name  by  their 
respective  diplomatic  agents,  driver  up  to  each 
other  mdprocally  any  person  except,  as  regatda 
Great  Britain,  native  bom  and  naturalised  sub- 
jects of  her  Stannic  Majesty,  and  except,  as  re- 
gards Balginm,  those  who  are  by  birth  or  who 
may  have  become  citizens  of  Belgium,  who  being 
accused  or  convicted  as  principals  or  accessories 
before  the  fact,  of  any  of  the  crimes  hereinafter 
specified,  committed  within  the  territories  of  the 
requiring  party,  shall  be  found  within  the  terri- 
tories of  the  other  party."  Then  follows  the  list 
of  crimes  in  the  words  of  the  first  schedule  of  the 
Extradition  Act,  1870. 

By  article  2.  In  the  dominions  of  her  Britannic 
Mtgesty,  other  than  the  colonies  or  foreign  posses- 
sions of  her  Majesty,  the  manner  of  proceeding 
shall  be  as  follows — "  In  the  case  of  a  person  ac- 
cused (of  a  crime  in  Belgium),  the  requisition  for 
the  surrender  shall  be  made  to  her  Bntannic  Ma- 
jesty's Frindpel  Secretary  of  State  for  Foreign 
Affiurs  by  the  minister  or  other  diplomatie  agent 
of  his  Majesty  the  King  of  the  Belgians,  accom- 
panied by  a  warrant  of  an»st  or  other  equivalent 
judicial  document,  issued  by  apndge  or  maciotnte 
duly  authorised  to  take  cognisaoce  of  the  acta 
chaiged  against  the  accused  in  Belgium,  together 
with  duly  authenticated  depositions  or  statements 
taken  on  oath  before  such  judge  or  magistrate, 
dearly  setting  forth  the  aud  Acta,  and  containing 
a  description  of  the  person  nlaimaii,  and  any  par- 
ticulars which  may  seem  to  identify  him.  The 
Secretary  of  State  shall  transmit  suen  documents 
to  her  Britannic  M^esty's  IVincipal  Secretary  of 
State  for  the  Home  Department,  who  shall  then 
by  order  under  his  hand  and  seal,  signify  to  some 
police  magistrate  in  London  that  such  requisition 
has  been  made,  and  require  him,  if  there  be  due 
cause,  to  issue  his  warrant  for  the  apprehemnon 
of  the  fugitive." 

This  treaty  was  ratified  on  the  2eth  of  August, 
1872,  and  an  ordar  of  comrnil  was  aftanmds 
made  by  which  the  ExtaditiaB  Act,  1870,  from 
and  after  the  28th  of  October,  1872,  is  to  apply 
in  the  case  of  the  treaty  with  the  Kiag  of  the 
Belgians. 
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orime  "  in  section  26  of  tiie  Act  is  what 
wonld  be  one  of  the  crimes  specified  in 
the  sohednle,  if  oommitted  in  this  ooontry. 
Now,  by  the  Debtors  Act,  1869  (32  &  33 
Vict.  0. 62),  8. 11,  whioh  contains  the  law 
relating  to  the  ponishment  of  &aadalent 
debtors,  the  ofienoe  of  fitindalent  remoral 
of  property  in  contemplation  of  bank* 
raptoy  only  relates  to  acts  by  the  bank- 
rapt  and  not  to  a  firandnlent  complicity 
in  Bach  acts,  whioh  is  the  offence  with 
which  the  prisoner  is  charged.     Again, 
by  section  6  of  the  Extradition  Act,  1870, 
a  fhgitive  is  liable   to  be  a{)prehended 
whether  the  orimey  in  respect  of  which 
the  snirender  is  sought,  was  committed 
before  or  after  the  date  of  the  order  in 
oooncil  applying  the  act,  bat  in  the  present 
case  the  crime  was  committed  berore  the 
Act  itself  was  passed,  and  it  is  contrary 
to  all  principle,  in  the  absence  of  express 
jwovision,  to  give  a  zetrospective  opera- 
tion to  a  oriminal  statute.    The  law  was 
not  intended  to  apply  to  fugitives  who 
were  at  the  date  of  the  Act  resident  in 
this  coontry.    Then  with  regard  to  the 
depositionB  taken  in  Belginm,  the  magis- 
trate onght  not  to  have  received  them  in 
OTidence.     Sections  14  and  15  of  the  Act 
allow  foreign  depositions  to  be  received 
in   evidence  if   properly   anthenticated, 
bat  by  section  10  the  magistrate  is  only 
to  commit  the  person  charged  upon  snoh 
evidence  as,  according  to  the  law  of  Eng. 
land,  wonld  justify  the  committal.     Here 
it  appears  that  the  depositions  were  not 
taken  in  the  presence  of  the  prisoner,  and 
she  had  no  opportunity  of  cross-examin- 
ing the  witnesses.     Lastly,  with  regard 
to  the  Belgian  warrant  of  arrest,  it  is 
snbmitted,  first,  that  it  does  not  disclose 
any  crime  committed    hj  the  prisoner 
trithin  the  territory  of  Belgium,  but  a 
crime  (if  any)  committed  in  France ;  se- 
condly, the  second  article  of  the  treaty 
between  Belgium  and  this   ooantn'  re- 
quires that  a  requisition  for  snrren^r  on 
the  part  of  Belgium  is  to  be  accompanied 
by  a  warrant  issued  by  a  Judge  or  magis- 
trate, and  depositions  taken  before  such 
Judge  or  magistrate.  Here  the  depositions 
were  not  taken  before  the  same  Judge  who 
issned  the  warrant. 

The  Attomey-Qeneral  (^8ir  J.  Ooleridge), 
and  0.  Bowea  shewed  causey  and^  were 


requested  to  confine  their  argument  to 
the  questions,  first,  whether  there  waa 
BufiScient  proof  of  an  "  extradition  crime  " 
within  the  meaning  of  the  Act ;  secondhr, 
whether  extradition  could  be  granted  of  a 
fbgitive  who  had  taken  refugee  in  this 
country  before  the  date  of  the  Act. — The 
Legislatare  intended  that  the  list  of 
crimes  should  be  constraed  according  to 
law,  and  accessories  before  the  &Gt  are  by 
law  liable,  and  may  be  proceeded  against 
as  jndnoipals.  The  first  crime  specified  in 
the  list,  "  murder  and  attempt  and  con- 
spiracy to  murder,"  would  surely  include 
accessories  before  the  &ct.  With  regard 
to  the  question  whether  the  Act  applies 
to  persons  who  came  here  before  it  was 
passed,  there  can  be  no  doubt  that  it  was 
intended  to  clear  this  country  of  foreign 
criminals  without  reg^ard  to  the  date  of 
their  crime  or  of  their  arrival  here.  The 
words  in  section  6,  "  whether  the  crime  in 
respect  of  which  tiie  surrender  is  sought, 
was  committed  before  or  after  the  date  of 
the  order,"  were  only  inserted  &om  extra 
caution. 

Blackburn,  J. — ^I  am  of  opinion  that 
the  prisoner  is  entitled  to  be  discharged 
from  custody  on  the  ground  that  she  is 
not  shewn  to  be  accused  of  an  "  extradition 
crime  "  within  the  meaning  of  the  statute. 
With  regard  to  the  different  points  which 
have  been  taken  and  argued,  in  the  first 
place,  we  are  all  satisfied  that  the  pro- 
visions in  Article  2  of  the  treaty  as  to  the 
docnmeniB  and  particulars  w^nch  are  to 
accompany  a  requisition  for  the  surrender 
of  a  fagitive  criminal,  are  only  material 
to  this  extent,  that  if  they  are  not  com- 
plied with,  the  Home  Secretary  may  re- 
fuse to  order  the  magistrate  to  intervene. 
If,  however,  the  Home  Secretaiy,  without 
injaisting  upon  these  conditions,  chooses  to 
require  the  magistrate  to  issue  his  warrant, 
all  that  remains  for  as  to  do  is  to  consider 
whether  the  magistrate  had  jurisdiction 
to  commit  the  prisoner  under  the  Extra- 
dition Act,  1870.  We  think,  therefore, 
that  there  is  nothing  in  the  objection  that 
the  depositions  were  not  taken  before  the 
same  Judge  who  issued  the  warrant  of 
arrest.  Secondly,  we  are  of  opinion  that 
under  sections  14  &  15  of  the  Extradi- 
tion Act,  foreign  depositions  may  be  pat 
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in  evidence  before  ibe  English  magis- 
trate, although  they  were  not  taken  in  the 
presence  of  tibe  accused  person  and  he  had 
no  opportunity  of  cross-examining  the 
■witnesses.  These  are  matters  which, 
having  regard  to  the  practice  in  other 
countries,  we  do  not  think  affect  the  ad- 
missibility of  the  depositions,  though  I  do 
not  say  that  the  magistrate  ought  not  to 
give  weight  to  the  circumstances  under 
which  they  were  taken,  and  receive  the 
statements  with  dne  qualification.  But 
with  regard  to  the  thinl  question,  I  am 
sorry  to  be  obliged  to  say  that  1  think 
neither  the  Act  nor  the  treaty  enables  ns 
to  order  the  prisoner  to  be  surrendered. 
The  Act  enumerates  in  a  schedule  the  dif- 
ferent descriptions  of  crimes  called  "  ex- 
tradition crimes,"  of  which  a  person  must 
be  accused  or  convicted  before  he  can  be 
surrendered  to  a  foreign  state,  and  the 
only  description  which  it  is  suggested  can 
apply  here,  is  that  of  "  crimes  by  bank- 
rupts against  bankruptcy  law."  Now  I 
am  disposed  to  agree  with  the  argument 
of  the  Attorney- General  that  in  the  case 
of  murder,  the  first  crime  specified  in 
the  schedule,  the  desoriptioii  would  in- 
clude accessories  before  the  &ot,  who 
were  always  liable  to  be  punished  as 
criminals,  and  who  now  by  11  &  12  Vict. 
o.  46  may  be  indicted  and  punished  as  if 
they  were  principal  felons.  But  here,  in 
the  schedule  to  the  Act,  there  is  a  par- 
ticular designation  and  description  of  the 
sort  of  person  by  whom  the  crime  must 
be  committed.  It  is  a  crime  by  a  "  bank- 
rupt," and  this  description  cannot  include 
cnmes  against  the  bankruptcy  law  com- 
mitted by  persons  who  are  not  bankrupts. 
I  think,  therefore,  that  the  charge  against 
the  prisoner — ^that  of  complicity  in  the 
frandolent  bankruptcy  of  her  husband — 
does  not  come  within  the  words  of  the  sche- 
dule, and  is  therefore  not  an  extradition 
crime.  Whether  this  was  a  mistake  of  the 
Legislature  or  not,  I  cannot  say ;  it  is  con- 
ceivable that  it  may  have  been  intended  to 
make  a  difference  between  the  law  appli- 
cable to  bankrupts  themselves,  and  that 
concerning  accomplices  in  their  &aud ; 
but  whatever  was  the  intention,  it  is  im- 
possible for  us  to  extend  the  application  of 
the  Act  to  the  accused  in  the  present  case, 
in  the  face  of  these  words.   We  are  tiiere.  - 


fore  on  this  ground  bound  to  order  the 
prisoner  to  be  discharged.  Lastly,  with 
regard  to  the  question  whether  ibe  Ex- 
traidition  Act  applies  to  crimes  committed 
before  the  date  of  the  Act,  I  wiU  only  say 
that  I  think  the  point  so  doubtful  ^lat  I 
consider  it  very  desirable  the  Legislature 
should  interfere  and  cause  the  enactment 
to  be  amended  (2). 

QuAiN,  J. — I  am  of  the  same  opinion. 
I  think  that  the  words  in  the  schedule, 
"  crimes  by  bankrupts,"  are  too  strong  to 
be  got  over.  In  the  ca^e  of  the  o&er 
crimes  described  in  the  sokednle,  there  is 
no  description  of  the  person  by  whom  the 
mme  is  committed,  bat  merely  a  de- 
scription of  the  crime.  Here  the  operation 
of  the  schedule  is  limited  to  a  specific 
class  of  persons  to  which  the  prisoner 
does  not  belong. 

Abohibald,  J. — I  am  of  the  same  opin- 
ion. I  quite  a^ree  with  what  has  been 
said  by  my  brouer  Blackburn  as  to  the 
different  points  which  have  arisen.  As  to 
the  third  point,  I  will  only  say  that  if  we 
were  to  put  a  different  construction  upon 
the  sohedole,  we  should  have  to  ignore 
the  words,  "by  bankrupts,"  which  we 
have  no  power  to  do. 

Prisoner  cUseharged. 

Attorneys — single,  Cooper  &  Holmes,  for  appli- 
cant ;  Solicitoi  of  the  Treasoiy,  for  the  Cioirn. 


1873. 
May  28. 


THE  Q?EEir  V.  FOWSIli. 


HigJiwoA) — Proceedings  for  Stopping  up 
— Vestry  Meeting — Swfficimoy  of  Notice — 
5^6  Wai.  4.  e.  50.  s.  84;  58  Geo.  8. 
c.  69.  s.  1. 

.  By  the  Eighways  Act,  5^6  WiU.  4  e. 
50.  8.  84,  "  when  the  inhdbitcmts,  in  vestry 
assembled,  shall  deem  it  expedient  that  any 
highway  should  he  stopped  up,  diverted  or 
twmed  .  ...  the  chairman  of  such  meeting 
shali,  by  an  order  in  writing,  direct  the  gur- 
veyor  to  apply  to  the  justices  to  view  the 
same,   ^e."   (specifying  other  proceedings 

(2)  See  "The  Extradition  Act,  1878,"  86  &  37 
Vict.  c.  60.  8.  2, -   . 
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fm  ttoppmg  tip  or  dioerHng  the  highway). 
By  58  Geo.  8.  e.  69.  s.  \,  no  vestty  shall 
behoidenvmiU  ptiiblie  noHee  shall  have  been 
given  of  such  vestry,  and  of  the  place  mid 
hour  of  holding  the  same,  and  the  special 
purpose  thereof,  Oiree  days  at  the  least  be- 
fore the  day  to  be  appointed  for  holding 
tueh  vestry,  by  the  pvblicatuyit  of  such  notice 
m  the  parish  church  or  chapel,  8^. 

NoHce  of  a  vestry  meethig  was  given  in 
(he  words  foUowing — "Samlet  of  Treueeca. 
— I,  the  undersigned,  hereby  give  notice  thai 
a  meeting  of  the  ratepayers  of  the  above  ham- 

letwiUbe  heldat  the  Vestry  Boom,  8fc 

for  the  purpose  of  taking  into  consideration 
the  proceedings  now  taken  by  Mr.  John 

Parry,  of ,  against  Mr.  Bhys  Daoies, 

surveyor  of  iJie  Talgarth  District  Highway 
Board,  respeding  Blaenanbach  Boad,  and 
for  other  purposes  connected  with  the  high- 
ways of  the  ahove  hamlet." 

The  meeting  so  eorvoened  passed  a  resolu- 
tion thai  the  road  should  be  stopped  up, 
under  the  5  ^  6  Witt.  4  c.  60.  s.  84  :— 

Held,  that,  having  regard  to  the  fact 
that  proceedings  had  been  taken  for  com- 
peVing  the  parish  to  repair  the  highway, 
the  notice  sufficienUy  informed  the  puhlie 
thai  any  steps  which  might  be  necessary  for 
defeating  these  proceedings,  such  as  stopping 
up  the  highway,  would  be  considered  by 
tte  vestry,  and  that  the  meeting  was  there- 
fore diibf  convened. 

.  [For  the  report  of  the  above  case,  see 
4&1AW  J.  Rep.  (N.s.)  M.C.  129.] 


[IN  THE  EXCHEQUER  CHAMBER.] 
(Appeal  from  the  Court  of  Queen's  Bench.) 

1873.       1  J0NB8  AMD  wira  V. 

Jnne  17.   /  cuthbebtson. 

Husband  and  Wife — 0?u)se  in  Action — 
Money  borrowed  and  received  for  Improve- 
ment of  Wife's  Separate  Estate — Set-off  of 
Debt  due  from,  Husband — Parties  to  Action, 

A  married  woman  entitled  to  property 
for  her  separate  use  was  desirous  of  raising 
money  for  tJie  improvement  of  her  estate, 
while  her  husband  also  wished  to  raise 
money  to  discharge  a  debt.  They  accord- 
ingly arranged  tkcaugh  ^  defmcUmt,  their 


solicitor,  to  borrow  money  upon  m<irtgage  of 
the  separate  estate,  and  vpon  policies  upon 
the  lives  of  each  of  them  respectively.  The 
money  was  to  be  advanced  by  instalments, 
and  when  the  first  instalment  was  due  'the 
husband  and  wife  signed  a  joint  autJioriiy 
for  the  defendant  to  receive  it  for  them. 
The  defendant  received  the  money,  and 
claimed  to  retain  part  of  it  in  respect  of  a 
separate  debt  due  to  him  as  solicitor  of  the 
husband : — ^Held,  by  the  Exchequer  Oham- 
ber,  affirming  the  judgment  of  the  Oourt  of 
Queen's  Bench,  that  in  an  action  by  hus- 
band and  wife  the  defendant  coidd  not 
retain  the  money,  or  set  off  against  it  a  debt 
due  to  the  htuband,  as  it  was  received  upon 
the  express  understanding  that  it  was  to  be 
held  for  the  htuband  and  wife  jointly,  so 
that  there  never  was  any  reduction  into 
possession  on  the  part  of  the  husband.    ■ 

Appeal  &om  the  decision  of  the  Court' 
of  Queen's  Bench,  reported  41  Law  J. 
Hep.  (N.s.)  Q.B.  145. 

Declaration  for  money  payable  hj  the 
defendant  to  the  plaintiffB,  R>r  money  re- 
oeired  by  the  defendant  for  the  use  of 
Jones  and  Bhoda  Gelia,  his  wife,  in  riffht 
of  the  said  Bhoda  Gelia  alone,  she  being 
then  entitled  to  the  same  for  and  to  her 
sole  and  separate  use,  free  from  and  in< 
dependent  of  hnsband,  and  for  the  re< 
covery  of  whioh  she  had  a  right  to  sue 
the  defendant. 

Pleas :  Never  indebted,  and  payment. 

Joinder  of  issue. 

The  material  &cts  were  as  follows — 

The  plaintiffs  were  married  on  the  9th 
May,  1869 ;  no  settlement  was  at  any 
time  made  on  the  marriage;  the  defendant 
is  an  attorney.  Williwn  Hopkins  (the' 
&ther  of  the  female  plaintiff)  by  his  will 
dated  18th  May,  1888,  devised  and  be. 
qneathed  all  his  real  and  personal  estate 
unto  his  daughter  (then  Bhoda  Oelia 
Hopkins)  for  her  separate  use,  free  from 
the  coniarol,  debts  and  engagements  of 
any  husband,  and  appointed  her  executrix 
of  his  will. 

The  testator  died  on  the  24th  of  Feb- 
ruary, 1870,  without  revoking  his  will, 
which  was  afterwards  duly  proved  by  the 
f(»uale  plaintiff 

.  In  the  course  of  the  summer  succeeding 
tha  teetatw's  dei^^  the  male  plaintiff  waa  . 
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iodefated  io  Meflsn.  Franklyn  and  oibac 
persons ;  he  was  deeirons  to  pay  Meesn. 
Franklyn's  debt,  whilst  the  female  plain- 
tiff was  desirons  to  raise  money  to  baild 
or  repair  some  ootta^^  on  the  property 
at  Neath,  devised  to  her  separate  use  aa 
'  before  mentioned.  With  a  view  to  raise 
money  to  effect  these  objects,  they  con- 
sulted the  defendant,  who  was  their 
attorney,  and  by  his  advice  entered  into  a 
negotiation  with  "The  Union  Finance 
Company,  Limited,"  for  a  loan  of  the 
smn  of  5501.  on  the  security  of  the  landed 
properfy,  and  also  of  two  policies  of  in> 
Borance  of  the  male  plaintifi)  one  being  a 
policy  on  his  own  life,  and  the  other  on. 
that  of  his  wife.  The  transaction  was 
afterwards  carried  oat,  the  company  con- 
senting to  advance  the  sum  on  mortgage. 

A  deed  between  the  plaintiffs  and  the 
company  was  accordingly  prepared  and 
execated  on  the  2ud  Jnly,  1870,  to  e£Ebct 
the  above  objects. 

On  the  Ist  July,  1870,  the  following 
authority  was  g^ven  to  the  defendant  to 
receiTC  tiie  said  sum  of  150{. — 

"We,  the  undersigned,  do  hereby 
aathorize  yon  to  receive  of  and  fbom  the 
Union  Finance  Company,  Limited,  Bristol, 
or  their  solicitors,  Messrs.  Sweet  A 
Burroughs,  the  sum  of  1502.  (less  solid- 
tor's  charges),  being  the  first  instalment 
on  account  of  a  loon  of  5502.,  which  the 
said  company  have  agreed  to  lend  us  on 
the  seonnty  of  property  situate  in  Neath 
and  Swansea,  Ghunorganshire,  and  for 
your  so  doing  this  shall  be  your  sufficient 
authority.    Dated  1st  July,  1870. 

"  (Signed)        Thoius  Jonbs,  Jnnr. 
"  (Signed)        Bhoda  Celu  Jonxs. 
"  To  Mr.  Howell  Gathbertson, 

"  Solicitor,  Neath." 

Part  of  the  sum  of  1501.  was  to  hare 
been  applied  in  discharge  of  the  debt  of 
the  male  plaintiff  to  Franklyn ;  the  re- 
mainder was  to  have  been  applied  to  the 
erection  of  the  cottages.  The  said  first 
instalment  of  150Z.,  less  moortgagee's 
solicitor's  charges,  was  thereupon  paid 
over  to  the  defendant  by  the  company; 
and  out  of  the  same  he  retained  the  sum 
of  70!.  8«.  7d.  for  monOT  due  to  him  for  a 
bill  of  costs  for  professional  services 
theretofore  rendered  by  him  to  the  male 
plaintiff,  and  tar  money  paid  by  the  de- 


fendant for  the  use  of  the  male  plaintiff  at 
his  request.  The  present  action  was 
afterwards  brought  by  the  plaintiffs  jointly 
for  its  recovery. 

The  Court  of  Queen's  Bench  held  on 
these  fiftcts  that  the  delendant  was  not 
entitled  to  set  off  the  money  against  ihe 
husband's  debt,  as  there  never  had  been 
any  reduction  into  possession  an  the  part 
of  the  husband. 

Tins  waa  an  appeal  against  that  de- 
cision. 

Manitty  (Hughes  with  him),  for  de- 
fendant, repeated  the  argomente  urged  in 
the  Goiurt  below. 

Giffard  (B.  F.  WiOianu  with  him).  Sat 
the  plaintifEs,  waa  not  heard. 

Kellt,  C.B. — I  am  of  opinion  that  tliii 
judgment  should  be  aS&rmed,  upon  the 
ground  that  where  the  oonaideratian 
moves  wholly  or  in  part  from  the  wife,  or 
she  is  the  meritorious  cause  of  action,  the 
husband  may  join  hia  wife  in  the  action, 
thereby  giving  hia  assent  to  her  taldng 
an  interest  in  the  property.  That  is  the 
case  here,  both  on  Uie  dedarat^on  and 
evidence.  Upon  looking  at  the  promi- 
nent case  on  the  subject,  Bidgood  v.  Way 
(1),  we  find  it  is  an  authority  that  an 
action  is  not  maintainable  at  law  for 
money  had  and  received  to  the  use  of 
both  husband  and  wife  simpUeiter  without 
any  allegation  of  the  wife's  right  to  the 
money.  But  when  it  appean  in  the  de- 
claration and  from  the  evidence  that  the 
action  is  wholly  or  in  part  upon  a  con- 
tract relating  to  the  wife's  separate  pro- 
perty, it  is  competent  to  the  husband  to 
giye  his  wife  an  interest  in  the  contract 
and  join  her  in  an  action  with  him. 
There  is  nothing  in  this  qualification  to 
interfere  with  the  law  as  decided  by  Bii- 
good  y.  Way  (1),  nor  by  King  v.  Bating- 
ham  (2).  It  appears  in  the  argument  of 
the  former  that  there  are  many  exceptions 
to  the  general  rule,  and  amongst  them  were 
mentioned  AbhoU  r.  BkfieldCS),  Bretkfard 
v.  Buckingham  (4),  &o.  The  question, 
therefore,  here,  is  whether  in  this  caae 
the  wife  is  not  at  least  in  part  the  men- 

(1)  2  W.  BL  1286. 

(2)  8  Mod.  199. 

(3)  2  BoUe  206. 

(4)  Cio.  Jac.  80& 
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iurions  oamae  of  the  aoiion,  and  wheilifir, 
tharefore,  the  fansbarod  might  not  join  her 
in  suing.  The  dedaratiaa  in  this  cMe, 
if  it  had  simply  been  for  money  had  and 
reoeiTed  to  the  use  of  the  hnsband  and 
•wife,  would  have  been  bad,  npon  the 
sathorily  of  Bid^ood  t.  Way  (1),  bnt  for 
the  words  "in  nght  of  the  said  Bhoda 
Ceha  alone,  she  being  then  BBtitled  to  the 
same  for  and  to  her  sole  and  aroarate  nse, 
free  firam  and  independent  of  the  said 
Thomas  Jones,  and  fbr  the  reoorery  of 
which  she  had  a  right  to  sae  the  de- 
fendant." This  statement  in  the  decla- 
ration is  not  strictly  accurate,  bnt  it 
appoan  firam  the  evidence  that  the  wife 
bid  a  separato  estate  in  some  freeholds 
and  leasehold  properiy,  and  as  the  money 
was  adTfluced  upon  the  security  of  her 
separate  estate  for  certain  purposes,  and 
the  defendant  knew  that  it  was  obtained 
for  these  purposes  only,  and  the  wife 
would  have  been  entitled  to  an  injunction 
if  either  the  husband  or  the  solicitor  had 
attempted  to  apply  the  money  to  different 
purposes,  there  can  be  no  doubt  this 
was  enough  to  make  the  wife  in  part  the 
meritorionB  cause  of  action.  Certainly 
she  comes  within  the  exception  to  the 
general  rule,  and  therefore  may  sue  with 
her  husband.  In  the  last  case  in  error, 
Fleet  Y.  Perrins  (5),  the  rule  from  all  the 
anthoritieB  was  clearly  stated  by  my 
brother  Gleasby.  When  that  case  was 
before  us,  I  doubted  whether  there  was 
sufficient  upon  the  record  or  in  the  evi- 
dence to  taJce  it  out  of  the  authority  of 
BiAgood  V.  Way  (1),  and  I  dissented 
from  the  view  of  the  rest  of  the  Court ; 
but  when  it  appears,  as  in  this  case,  that 
the  wife  was  in  part  the  meritorious  cause 
of  the  action,  and  we  have  power  to 
amend  the  declaration,  I  think  it  was 
competent  for  the  husband  to  give  his 
wife  an  interest  in  the  money  sought  to 
he  recovered.  The  judgment  of  the 
Queen's  Bench  must  be  affirmed. 

Mabtih,  B. — ^I  am  of  the  same  opinion, 
and  on  simple  notmds.  I  do  not  con- 
sider  whether  uiis  is  money  had  and 
received  ad  danmwn  ipsitu  or  i^sorum; 
.  such  tecluuoalities  are  mere  nonsense. 
Any    amendment  may  be  made  to  this 

(S)  W  linr  7.  Bcgp.  (sa)  Q,B.  (Bk  Ch.)  3S7. 


declaration  consistent  with  tiie  same  par. 
ties  remaining  on  the  record,  and  there 
can  be  no  doubt  that  this  money  was 
treated  as  the  money  of  the  wife,  so  as  to 
make  her  the  meritorious  cause  of  action, 
and  to  bring  this  case  within  the  role  of 
law  enabling  the  husband  either  to  sue 
himself  or  Join  his  wife. 

Bbxtt,  J. — ^As  I  understand,  the  ques- 
tk>n  is  whether  there  was  evidence  at  the 
trial  to  support  a  joint  action  bv  husband 
and  wife  on  a  declaration  disclosing  the 
true  facts  of  the  case.  The  fects  proved 
perhaps  did  not  support  the  declaration 
as  drawn,  but  they  did  support  a  OMue  of 
action  which  we  may  supi^y  by  amend« 
ment.  It  seems  clear  that  the  husband 
might  sue  alone;  but  the  question  is 
wither  he  can  also  join  his  wife  in  the 
action  so  as  to  give  her  an  interest.  The 
facts  were  that  this  money  &om  the  loan 
BooieW  would  not  have  been  advanced  ex- 
oept  fer  the  security  of  the  wife's  sepaiate 
property.  The  contract  for  the  loan  was 
made  after  marriage,  and  there  was  an 
implied  contract  of  the  defendant  with 
both  the  husband  and  wife.  This  made 
the  wife  in  pert  the  meritorious  cause  of 
an  action  upon  the  defendant's  implied 
contract  within  the  rule  laid  down  in 
Boper  on  Husband  emd  Wife,  p.  213,  and 
for  which  he  quotes  Base  v.  Bowler  (6)  ; 
that  case  does  not  directly  decide  this 
point,  but  Boper's  statement  is  a  fair 
mference  from  it.  I  think  that  a  decla> 
ration  stating  that  the  money  had  been 
raised  partly  on  the  security  of  tiie  wife's 
separate  estote  would  have  been  good. 

GiiKABBT,  B. — I  am  of  the  same  opinion. 
The  declaration  has  been  framed  evidently 
to  escape  the  difficulties  raised  by  Bid- 
good  V.  WcM  (1),  and  it  is  not  accurate  in 
foot;  but  the  question  is  whether  a  good 
declaration  can  be  stated  in  the  joint 
names  of  the  plaintiff.  The  husband 
could  not  reduce  the  property,  which  was 
mortgaged,  into  his  possession  ;  that  was 
tiie  separate  estate  of  his  wife.  We  must 
then  see  whether  the  money  raised  upon 
this  mortgage  was  in  any  way  reduced 
into  the  husband's  possession ;  that  is  a 
qnestion  of  intentum.  It  seems  to  me 
uiat  the  joint  authority  to  the  defendant 

(6)  1  fii  «i  108 
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negaidres  Bin  j  intention  on  the  husband's 
paft  to  reduce  the  money  into  his  posses- 
sion, and  if  there  was  sach  an  intention, 
it  was  never  effected. 

Geovb,  J. — I  am  of  the  same  opinion. 
Here  the  defendant  is  more  in  the  nature 
of  an  agent  of  the  husband  than  the  de- 
fendant in  Fleet  r.  Perrms  (5),  bnt  be 
must  be'  agent  to  appropriate  the  money 
to  the  purpose  directed  by  his  authority, 
in  other  words  he  has  no  election  as  to 
whether  the  money  shall  be  reduced  or 
not  into  the  huslxmd's  possession,  con* 
trary  to  the  original  intention  of  the 
deposit. 

Denmam,  J. — The  only  question  is 
whether  the  plaintiffs  con  sue  jointly  for 
this  sum  of  money  in  the  defendant's 
hands.  I  agree  with  the  Lord  Chief  Baron 
on  the  general  law,  and  I  think  this  case 
is  decided  by  the  answer  to  the  question, 
"  Miut  the  husband  set  up  hia  jut  mariU  /"' 
It  would  be  very  inequitable  if  he  must, 
and  I  adopt  the  words  of  the  Court  below : 
"  When  the  husband  and  the  wife  signed 
the  joint  authority  to  ^tuo  defendant  to 
receive  the  first  instalment,  he  was  well 
aware  that  with  the  exception  of  the  debt 
to  Messrs.  Franklyn,  the  residue  of  the 
money  was  to  be  applied  solely  for  the 
benefit  of  the  wife,  and  he  became  the 
agent  of  both  the  plaintiffs  to  carry  that 
purpose  into  effect.  The  money,  there- 
fore, when  received  by  him,  was  received 
simply  as  agent  for  the  husband  and  wife 
to  carry  into  effect  their  several  objects, 
and  he  could  not,  against  the  will  of  the 
parties,  treat  the  transaction  as  a  reduc- 
tion into  possession  by  the  husband  on 
his  own  account  and  for  his  own  purposes, 
and  he  had  no  right,  therefore,  to  set  up 
as  an  answer  to  the  present  action  that 
the  money  when  it  got  into  his  hands 
was  the  money  of  the  husband  only." 
Therefore,  independently  of  the  general 
law,  the  attorney  was  estopped  from- 
setting  up  the  husband's  right.  The 
judgment  of  the  Queen's  Bench  will  be 
affirmed. 

Judgment  for  the  plamUffe. 

Attorneys — Bell,  Brodiidc  tc  Qia,j,  agents  for^ 
Smith,  Lewis  &  Jones,  Swansea,  for  plaintifb ; 
R  Peacopp,  agent  for  Cnthbertaon  &  TarberriUe, 
Neath,  tot  defendant. 
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Marine  Insurcmce  —  Policy  ungtamped 
and  unexecuted — Slip — Action — 30  Viet, 
c.  23,  «s.  7,  9. 

The  defendants,  an  Ingurcmce  Company  <U 
Liverpool,  employed  E.  !/•  Oo.  as  their  agentt 
in  London  to  accept  risks  and  receive  pre- 
miums in  London  for  polices  of  marme  w- 
surance.  The  plaintiffs  instructed  P.  ^  Oo., 
insurance  brokers  in  London,  to  tffeet  m 
insurance  upon  a  cargo  of  raOs.  P.  If  Oo, 
on  the  16th  of  November,  1871,  pre- 
pared a  sKp  lohieh  urns  indUdlei  1^  E. 
8^  Oo.,  and  a  copy  teas  made  out  by  P.  ^ 
Oo.  who  sent  it  to  E.  If  Oo.  On  the  tame 
mght  E.  gf  Oo.  sent  (he  copy  to  Ute  defend- 
ants at  Liverpool.  A  pohcy  ought  to  hone 
been  executed  and  sent  soon  after,  but  this 
was  not  done.  An  account,  including  2s.  6d 
policy  duty,  was  sent  byE.SrOo.  toP.^ 
Oo.,  who  paid  it  on  the  13t%o/3farc&,1872. 
No  stamped  poUeu  was  ever  prepared  or 
executed,  and  (he  skip  on  which  the  cargo 
of  rails  was  having  been  lost,  (he  defend- 
ants refused  to  execute  the  policy  or  to  pay 
the  insurance  inoney.  The  jury  found  that 
the  defendants  authorised  E.  Sf  Go.  to  issue 
slips,  accept  risks  and  receive  premiums; 
that  they  had  given  plaintiffs  reaaondble 
ground  to  believe,  and  thai  the  plaintiffs  did 
believe,  that  if  the  plaintiffs  paid  the  pre- 
mium and  stamp,  on  a  slAp  initiakd  by 
E.  4*  Oo.,  they,  the  defendants,  would  issue 
a  policy  in  accordance  unth  the  slip.  Theg 
also  found  that  the  plaintiffs  were  prevented 
hy  the  conduct  of  the  defendamts  from  iti- 
suring  elsewhere : — ^Held,  by  Quadi,  J^  and 
Abchibald,  J.(Blackbubh,  J.,  dissentienie), 
that  there  was  no  duty  on  the  defendatUt 
sparable  from  the  contract  to  insure  m  the 
us7ial  and  customary  manner,  and,  (here- 
fore,  that  no  action  on  such  contract  l^ 
maintainable  by  the  plaiinUffs  agaitul  ^ 
defendants  without  contravening  theprm- 
siona  of  ss,  7  and  9  of  30  TicL  e.  23,  the 
plaints  could  not  recover  in  any  form  <^ 
action  brought  against  the  defendants. 

The  first  count  of  the  deolaiation  siaiei 
that  the  defendants  by  wananting  toth^ 
pkdnti^,  that  one  Eames  was  duly  autho- 
rised' as  their  agent^«iid  on  tJbeir  I^ehal^ 
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to  accept  certain  risks,  and  receive  on 
their  b^alf  certain  preminms  for  insur- 
ance npon  risks,  represented  by  the  said 
Eames  to  have  been  accepted  by  the  de- 
fendants, and  in  respect  of  a  policy  of 
insorance  drawn  np  and  ezecnted  by  the 
defendants  to  cover  snch  risks,  inanced 
and  cansed  the  plaintiffs  to  pay  certain 
preminms  for  the  said  insurance,  and  cer- 
tain other  mon^B  for  the  costs  and  ex- 
penses of  the  said  policy  of  insurance  by 
the  said  Eames,  for  and  in  respect  of  a 
risk  accepted  by  him  for  and  in  the  name 
of  the  defendants,  npon  a  ship  of  the 
plaintiffs  called  the  Lizzie,  and  for  the  said 
policy  of  insurance  represented  by  the 
said  Eames  to  have  been  prepared  and 
granted  by  the  defendants  to  the  plaintiffs, 
and  retained  as  usual  in  the  hands  of  the 
defendants,  and  also  thereby  induced  and 
cansed  the  plaintiffs  not  to  cover  the  said 
ship  by  other  insurances,  and  to  rely  npon 
the  said  policy  said  to  have  been  granted 
by  the  defendants.  And  the  plaintiffs  say 
that  all  conditions  precedent  were  fulfilled, 
and  all  times  elapsed,  and  all  matters  and 
things  were  done  and  happened,  necessary 
to  entitle  the  plaintiffs  to  have  the  said 
warranty  fhlfilled  and  performed,  and  to 
Bue  the  defendants  for  the  breach  of  the 
said  warranty  hereinafter  complained  of. 
Yet  the  plaintiffs  say  that  the  defendants 
were  gulty  of  a  breach  of  the  said  war- 
ranty in  this  respect,  that  the  said  Eames 
had  not  authority  as  their  agent  to  accept 
tiie  said  risks  and  receive  the  said  pre- 
miums for  insnrances  as  warranted  as 
aforesaid,  whereby  the  plaintiffs  sustained 
great  loss  and  damage  as  in  the  second 
count  hereinafter  set  forth. 

Second  count — And  the  plaintiffs  also 
sae  the  defendants,  for  that  the  defendants 
by  wisely  and  fraudulently  misrepresent- 
rng  to  the  plaintiffs  that  one  Eames  was 
then  duly  authorised  to  act  as  their  agent 
in  accepting  premiums  for  insurance ;  and 
also  that  the  defendants  had  granted  and 
accepted  a  policy  of  insurance  in  favour  of 
the  plaintiffs,  covering  a  certain  ship  of  the 
plaintiffs  called  the  Lizzie,  induced  the 
plaintiffs  to  pay  to  the  said  Eames  a  large 
sum  of  money  for  and  as  a  premium  for 
such  insurance,  and  for  the  price  of  a  stamp 
for  the  said  policy,  and  also  to  abstain 
from  effecting  insurances  with  other  un- 

Nnr  Smzs,  43,— as. 


derwriters,  whereas  in  tinth  and  in  fact 
no  snch  policy  was  granted  or  executed 
by  the  defendants,  nor  was  the  said  Eames 
authorised  to  receive  premiums  for  the 
defendants,  all  of  which  premises  the 
defendants  well  knew  at  the  time  of  the 
making  the  said  false  representations; 
whereby  the  plaintiffs  sustained  loss  and 
damage  by  paying  the  said  sum  of  money 
to  the  said  Eames,  without  having  the 
benefit  of  an  insurance,  and  by  absttuning 
from  covering  the  said  ship  by  other  in- 
surances ;  and  by  the  said  ship  being 
lost  by  perils  of  the  sea,  against  which 
the  plaintiffs  then  supposed  .they  were 
insured,  the  plaintiffs  were  otherwise 
greatly  damnified. 

And  the  plaintiffs  also  sue  the  de- 
fendants for  money  payable  by  the  de- 
fendants to  the  plaintiffs  for  money  had 
and  received  by  the  defendants  to  the 
plaintiffs'  use. 

Pleas — First.  As  to  the  first  count  of 
the  declaration,  that  the  defendants  did 
not  wEirrant  as  therein  alleged. 

Second.  And  for  a  further  plea  to  the 
said  first  count,  the  defendants  say  that 
they  are  not  guilty  of  such  breach  of 
warranty  as  therein  alleged. 

Third.  And  for  a  further  plea  to  the 
said  first  count,  the  defendants  say  that 
they  did  not  induce  or  cause  the  plain- 
tiffs to  act  as  therein  alleged. 

Fourth.  As  to  the  second  count  of  the 
declaration,  the  defendants  say  that  they 
are  not  guil^. 

Fifth.  And  as  to  the  residue  of  the  de- 
claration, except  as  to  251.  15s.  6d.  parcel 
of  the  money  thereby  claimed,  the  defend- 
ants say  that  they  never  were  indebted  as 
alleged. 

Sixth.  And  as  to  the  sfdd  sum  of  251. 
15s.  6d.  parcel,  &o.,  the  defendants  bring 
into  Court  the  said  sum  of  251.  15s.  6d., 
and  say  that  the  said  sum  is  enough  to 
satisfy  the  claim  of  the  plaintiffs  in  respect 
of  the  matter  herein  pleaded  to. 
,  Replication,  taking  issue  on  the  pleas. 

The  cause  was  tried  before  Brett,  J.,  at 
Liverpool,  when  it  appeared  that  the  de- 
fendants, a  Liverpool  Insurance  Company 
(Limited),  employed  the  firm  of  Eames 
&  Co.  as  their  agents  in  London  to 
accept  risks  and  receive  premiums  in 
London  for  policies  of  marine  insurance. 
2a 
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The  ootiTse  of  basmees  was  that  one  of 
the  firm  of  Eames  &  Co.  accepted 
risks  for  the  defendants  by  himself 
initialing  slips.  When  a  slip  was  thns 
initialed  a  copy  was  sent  to  him,  which 
he  always  forwarded  to  the  defendants  at 
Liverpool  on  the  same  night  that  it  was 
received  by  him.  The  defendants  issued 
circulars  informing  the  public  that  Eames 
&  Co.  were  their  London  agents.  The 
plaintifis  wishing  to  insure  some  steel  rails 
mstruoted  Patton  &  Co.,  insurance  bro- 
kers in  London,  to  insure  the  rails  for 
them.  On  the  16th  of  November,  1871, 
Patton  &  Co.  prepared  a  slip  (1).  This 
slip  was  iniatialed  by  one  of  the  firm  of 
Etuues  &  Co.  Patton  &  Co.  also  made 
out  a  copy  of  the  slip  and  sent  it  to  Eames 
&  Co.,  who  on  the  same  night  sent  it  to 
the  defendants  at  Liverpool.  In  regular 
course  this  ought  to  have  been  done  di- 
rectly after  the  slip  was  initialed,  and  the 
stamped  policy  ought  to  have  been  soon 
after  executed  by  the  defendants  and  sent 
by  them  to  Eames  &  Co.  If  this  had  been 
done,  the  premium  would  have  been  pay- 
able on  the  8th  of  December  by  the  broker 
to  the  defendants.  Patton  &  Co.  asked 
for  the  policy  several  times  at  the  office  of 
Eames  &  Co.  without  obtaining  it,  and  on 
the  29th  of  Januair,  1872,  tiie  defend- 
ants, being  then  in  the  course  of  liquida- 
tion, an  enquiry  was  made  of  Eames  a  Co. 
by  the  Liquidiaitor,  whether  the  slip  was 
to  go  forward.  Eamee  &  Co.  immediately 
communicated  with  Patton  A  Co.,  and  in 
consequence  of  their  directions  the  slip 
was  put  forward.  Eames  &  Co.  forwarded 
to  Patton  &  Co.  an  account  (1).  Patton 
&  Co.  did  not  pay  until  the  13th  of  March, 
on  which  day  they  paid  the  amount  to 
Eames  &  Co.  by  a  cheque  payable  to  the 
order  of  the  defendants,  i^unes  &  Co., 
by  virtue  of  an  authority  which  they  had 
from  the  defendants,  indorsed  the  cheque 
and  received  the  money.  The  defendants 
never  did  prepare  or  execute  any  stamped 
policy ;  the  ship,  with  the  rails,  was  totally 
lost,  and  the  defendants  refused  to  exe- 
cute the  policy  or  pay  the  insurance. 

The  learned  Judge  aaked  the  jury — 
First,  —  Did   the    defendants   authorise 


(1)  See  the  jtujgment  of  Blackburn,  J.,  where 
the  mtiterial  part  of  the  slip  and  aloo  of  the  accoant 
18  set  out,  pngra  227-8. 


Eames  &  Co.  to  issue  slips,  accept  risks 
and  receive  premiums  ? 

Second — Did  the  defendants,  by  issuing 
the  circular,  and  the  authority  which  they 
gave  to  Eames  &  Co.  to  issue  slips,  acomt 
risks  and  receive  premiums,  give  the 
plaintifis  reasonable  ground  to  believe, 
and  did  the  plaintifis  oelieve  that  if  the 
plaintifis  paid  the  premium  and  stamp 
on  a  slip  initialed  by  Eames  ic  Co.,  the^, 
ike  defendants,  would  issue  a  policy  m 
accordance  with  the  sKp  ? 

Third — Were  the  plaintiffi  prevented 
by  the  conduct  of  the  defendants  from  in- 
suring elsewhere  ? 

The  jury  found  for  the  plaintiflh  and 
the  learned  Judge  gave  leave  to  the  de- 
fendants to  move  to  enter  the  verdict  for 
them,  if  there  was  no  evidence  upon  an 
amended  declaration,  or  if  he  ought  not  to 
have  amended  the  declaration, 

A.  rule  nisi  was  subsequently  obtained 
on  the  ground,  so  far  as  is  material  to  the 
present  report,  first,  that  there  was  no 
evidence  to  go  to  the  jury ;  second,  that 
no  action  would  lie  on  the  slip  alone  with- 
out a  policy;  third,  that  the  learned  Judge 
should  not  have  allowed  the  declaration 
to  be  amended. 

Benjamin  and  Macafee  shewed  cause 
against  the  rule. — They  referred  to  30  A  31 
Vict.  c.  23.  88.  7  and  9  (2),  lonidet  v.  The 
Pacific  Fire  and  Marine  Insurance  Comi- 
pany  (3),  and  Button  v.  Powles  (4). 

B.  0.  Williams,  in  support  of  the  rule, 

(2)  Statute  80  Vict  e.  28.  8.  7-  "Tfo  coBtraet 
or  agreement  for  sea  insurance  (other  than  such 
insurance  as  is  referred  to  iu  the  66th  section  of 
The  Merchant  Shipping  Act  Amendment  Act, 
1862)  shall  be  valid  unless  the  same  is  expressed 
in  a  policy;  and  eveiy  policy  shall  specify  the  par- 
ticular ruk  or  adventure,  the  names  of  the  sub- 
scribers or  underwriters,  and  the  sum  or  suma 
insured ;  and  in  case  any  of  the  above-mentioned 
particulars  shall  be  omitted  in  any  policy,  such 
policy  shall  be  null  and  void  to  aU  intents  and 
purposes." 

Section  9.  "  No  policy  shall  be  pleaded  or  eiven 
in  evidence  in  any  Courts  or  admitted  in  any  Court 
to  be  good  or  available  in  lav  ot  in  equity,  unless 
duly  stamped  ;  and  it  shall  not  be  lawful  for  the 
said  commissioners  or  any  officer  of  inland  revenue 
to  stamp  any  policy  at  any  time  after  it  is  signed 
or  underwritten  by  any  person,  on  any  pretenca 
whatever,  except  in  the  two  cases  following,"  jcc. 

(3)  41  Law  J.  Bep.  (!(.s.^Q.6.  83,in  error,  190 
e.  c.  Law  Bep.  6  Q.B.  674,  in  error,  617. 

(4)  2  B.  &  8.  174 ;  B.  c.  30  Law  J.  Rep.  (ka 
a.B.  169. 
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referred  to  lonides  r.  The  Pao^  Fire  and 
Marine  Iruwance  Oonpany  (8),  Oory  y. 
PaOon  (5),  35  Geo.  8.  o.  63.  b8.4  and  11, 
Xenos  Y.  Wiekltam  (6),  and  to  Arnold  on 
Marine  Insurance,  ly  Madachlan. 

Gur.  ado.  vult. 

Blackbubn,  J. — In  this  case  on  the 
trial  before  my  brother  Brett  at  Liverpool 
the  plaintiffs  had  a  verdict  for  1,000Z., 
subject  to  leave  to  move  to  enter  a  verdict 
for  the  defendants,  reserved  hj  the  learned 
Judge  in  the  following  terms — "  If  there 
was  no  evidence  upon  an  amended  de- 
claration, or  if  I  ought  not  to  have 
amended."  The  Common  Law  Proce- 
dure Act,  1852,  section  222,  gives  the 
Judge  at  Nisi  Prins  power  to  nmke  all 
amendments  on  such  terms  as  he  thinks 
6t,  and  requires  that  all  such  amendments 
as  may  be  necessary  for  the  purpose  of 
determining  in  the  existing  suit  the  real 
question  in  controversy  between  the 
parties,  shall  be  made.  No  suggestion 
-was  mJade  either  at  the  trial  or  on  the 
argument  that  there  were  any  terms  which 
it  was  proper  to  impose.  That  being  so, 
we  must  oonstme  this  reservation  as 
meaning  that  if  there  is  any  form  of  de- 
claration under  which  the  evidence  at  the 
trial  would  prove  the  plaintifEs'  right  to 
recover,  the  verdict  is  to  stand. 

Mr.  AspinaU  obtained  a  rule  on  four 
gronnds,  ^us  stated  in  the  rule :  First, 
that  there  was  no  evidence  to  go  to  the 
juiy ;  second,  that  no  action  mil  lie  on 
the  slip  alone  without  a  policy ;  third, 
that  no  interest  was  shewn  in  the  plain- 
tiffs; fourth,  that  the  learned  Judge 
should  not  have  allowed  the  declaration 
to  be  amended.  Against  this,  cause  was 
shewn  in  the  first  instance  before  my 
brother  Qnain  and  myself,  when  we  were 
agreed  that  there  was  no  foundation  for 
the  objection  that  no  interest  was  shewn 
in  the  plaintiffs,  and  that  was  disposed  of 
on  the  argument,  and  we  need  not  fiirther 
notice  it. 

On  the  other  points  we  felt  so  much 
difficulty  that  we  directed  a  second  argu- 
ment when  my  brother  Archibald  could 

(5)  41  Lav  J.  Bsp.  (ic.s.)  Q3. 195  in  note  to 
lomdei  V.  The  Pacific  Fin  and  Marine  Insitrance 
Company. 

(6)  36  Lair  J.  Bep.  (k.s.)  C.F.  818 ;  b.  c.  Law 
Bep.  2  Eng.  &  Ir.  App.  0.  29S. 


be  present,  and  after  that  ailment  the 
Court  took  time  to  consider. 

To  make  the  case  intelligrible,  it  is  ne- 
cessary to  state  the  material  parts  of  the 
evidence. 

From  the  Judge's  note  it  appears  that 
the  defendants,  a  Liverpool  Insurance 
Company,  limited,  employed  the  firm  of 
Eames  &  Co.,  as  their  agents  in  London, 
to  accept  risks  and  receive  premiums  in 
London.  One  of  that  firm  was  called  as 
a  witness,  and  gave  evidence  that  the 
course  of  business  was  that  he  accepted 
risks  for  the  defendants  by  himself  initial- 
ing the  slips.  That  when  he  had  initialed 
the  slip  a  oopy  of  the  slip  (as  he  called  it) 
was  sent  to  him.  This  appears  to  have 
been  the  practice  described  in  the  7th 
paragraph  of  the  case  stated  in  X.moi  v. 
Wiekham  (6). 

In  that  case  I  expressed  an  opinion 
(7)  to  which  I  still  adhere,  that  what 
is  here  called  the  oopy  of  the  slip  is  not 
like  the  first  ^p,  in  legal  effect,  a  memo- 
randum of  the  terms  on  which  the  parties 
agreed  to  insure,  but  a  request,  or  man- 
date to  the  company  to  make  out  and 
execute  a  policy  according  to  the  practice. 
The  witness  proceeded  to  explain  that  tibe 
course  of  business  was  that  the  witness 
always  forwarded  the  copies  of  the  slips 
or  request  notes  to  the  defendants  at 
Liverpool  on  the  same  night  that  they 
were  received  by  him  in  London.  A  cir- 
cular approved  by  the  defendants,  inform- 
ing the  public  that  Eames  &  Co.  were 
their  London  agents,  was  put  in. 

The  plaintiff  had  instructed  John 
Patten,  junior,  &  Co.,  insurance  brokers 
in  London,  to  insure  for  them  steel  rails, 
and  on  the  16th  of  November,  1871, 
Patten  &  Co.  prepared  a  slip  which  was 
put  in  evidence  at  the  trial,  and  which  has 
been  produced  before  us. 

It  was  headed  in  print,  "Cash  account, 
John  Patten,  junior,  A  Co.,"  and  was 
dated  16th  of  November,  1861.  Then  in 
writing  followed —        „  j- . 

"Barrow  "New  York. 

"  Steel  rails  f.  p.     a. 

•f.g.      a.      :e800\  gQ    o/» 
f.  c.  &8.    £6000/  y"'-/o 
Below  followed  several  sums  initialed 
by  different  parties.    These  sums,  in  all, 

(7)  33  Law  3.  B•^  (ir  a)  O.P.  IS. 
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amonixted  to  4,200Z.  Anumgst  them  was 
"1,0001,  T.  a.  B." 

It  was  proved  by  the  evidence  of 
Mr.  Barnes  that  these  were  his  initials. 
No  eyidence  was  given  as  to  the  efiect  of 
this ;  bat  there  is  no  doubt  that  in  mer- 
cantile understanding  this  amonnted  to 
an  agreement  between  the  brokers, 
Patten  &  Co.,  and  Eames  (acting  for  the 
defendants),  to  insure  on  the  slup  Lizzie 
on  a  voyage  from  Barrow  to  New  York, 
1,0002.  part  of  6,8801.  on  steel  rails  free 
of  particular  average  and  ^of  general 
average,  and  of  capture  and  seizure,  at 
60«.  per  cent.,  and  that  the  premiums 
were  to  go  into  the  cash  account.  I  will 
consider  the  effect  of  the  revenue  laws 
on  this  afterwards. 

The  copy-slip  or  request-note  was  made 
out  by  Patten  &  Co.,  and  sent  to  Eames 
&  Co.,  who,  on  the  same  night,  sent  it  on 
to  the  defendants  at  Liverpool.  It  was 
not  stated  by  any  witness  when  this  was 
done.  In  regular  coarse  it  ought  to  have 
been  done  directly  after  the  slip  was  ini- 
tialed, and  the  stamped  policy  ought  then 
to  have  been  sent  up  by  the  defendants 
to  Eames  &  Co.,  duly  executed  by  them 
soon  after. 

Had  this  been  done  in  November,  the 
amount  of  the  premium,  in  this  case  802., 
less  10  per  cent,  on  that  amount  for  dis- 
count, or  in  this  case  271.,  less  a  still 
further  deduction  of  5«.  per  cent,  on  that 
271.,  making  the  net  sum  252.  IBs.,  wonld 
have  been  payable  on  the  8th  of  Decem- 
ber by  the  broker  to  the  defendants.  And 
as  the  defendants  would  have  advanced 
for  the  broker  the  amount  of  the  stamp, 
that  would  have  been  due  at  once,  al- 
though, for  convenience  sake,  the  actual 
payment  would  in  practice  no  donbt  be 
made  at  the  same  time  when  the  larger 
sum  for  the  premiums  was  paid. 

The  defendants,  for  some  reason  not 
explained,  but  probably  connected  with 
their  being  in  liquidation,  neglected  to 
send  up  the  stamped  policy.  Patten  & 
Co.'s  derk  proved  that  he  several  times 
called  for  it  at  the  ^o£Sice  of  Eames  & 
Co.,  and  was  told  that  it  had  not  come 
up,  and  that  Eames  &  Co.  would  write  to 
the  defendants  sharply  about  it.  At  last, 
on  the  29th  of  January,  1872,  the  defen- 
dants' liquidators  wrote  a  letter  to  Eames 
&  Co.  inqnixing  whether  this  slip  was  to 


go  forward.  Barnes  immediately  com- 
municated with  Patten  &  Co.,  and  in 
consequence  of  their  directions  the  slip 
was  put  forward,  and  Eames  &  Co.  for- 
warded to  Patten  &  Co.  an  account  of 
which  the  following  is  a  copy — 
"  The  Liverpool  Marine  Insurance  Com- 
"pany.  Limited. 
"  London  Agency,  Eames  &  Co., 

"  St.  Michael's  House, 

"  Comhill,  E.G. 
"To    premiums     for     the 
month  of  January,  1872, 
less  brokerage,  and   lO- 
per    cent,    discount  for 
cash       .        .        .        .    £25    13    0 
"PoKoyduty.        .        0      2     6 

£25    15     6 


"  Note— The  discount  will  be  forfeited 
in  def9.alt  of  prompt  payment  on  tiie  Sth 
of  February." 

This  account,  it  will  be  observed,  is 
made  out  exactly  as  if  there  had  been  a 
fresh  slip  initialed  in  January,  and  the 
stamp  had  been  duly  procured  by  the 
defendants. 

For  some  reason  not  explained,  actual 
payment  was  not  made  by  Patten  &  Co. 
till  the  13th  of  March,  on  which  day  they 
paid  the  amount  to  Eames  &  Co.  by  a 
cheque  pE^able  to  defendants'  order. 
Eames  &  Co.,  by  virtue  of  an  authority 
which  they  had  from  the  defendants,  in- 
dorsed that  cheque,  and  received  the 
money. 

These  facts  are  very  strong  evidence 
that,  as  between  Eames  &  Co.  and  Patten 
&  Co.,  it  was  understood  that  the  company 
had  undertaken  the  duty  of  preparing  the 
policy  ;  the  defendants  never  did  prepare 
or  execute  any  stamped  policy.  The  Lizzy 
was  totally  lost,  and  then  the  defendants 
refused  to  execute  any  policy  or  to  pay  the 
insurance. 

The  main  contention  of  the  defendants 
was  that  the  plaintiffs  could  not  recover 
unless  the  Court,  in  direct  contravention 
of  the  30  Vict.  c.  23.  ss.  7  &  9,  permitted 
the  plaintiffs  to  make  available  a  contract 
for  marine  insurance  not  expressed  in  a 
stamped  policy,  and  on  the  pleadings,  as 
they  stood  at  the  trial,  this  was  the  case. 

Bat  the  learned  Judge  was  of  opinion, 
and  we  think  quite  correctly,  that  if  by 
any  amendment  the  pleadings  could  bo 
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made  saoh  as  to  enable  the  plaintiffs  to 
reoover  for  the  breach  of  the  defendants' 
dnty,  withont  contravening  the  statute, 
that  amendment  shonid  be  made. 

He  asked  the  jury  three  qnestions — 
first,  Did  the  defendants  authorise  Eames 
to  issne  slips  and  accept  risks  and  receive 
premiums  ?  second,  Did  the  defendants, 
by  approving  the  circular  and  the  au- 
thority which  they  gave  to  Eames  to 
issue  slips  and  accept  risks  and  premiums, 
give  the  plaiuti£Ps  reasonable  ground  to 
believe,  and  did  the  plaintiffs  believe  that, 
if  the  plaintiffs  paid  the  premium  and 
stamp  on  a  slip  initialed  by  Eames,  they, 
the  defendants,  would  issue  a  poUcy  in 
accordance  with  the  slip?  third,  Were 
the  plaintiffs  prevented  by  the  conduct  of 
the  defendants  from  insuring  elsewhere  ? 

The  jury  found  for  the  plaintiffs,  and 
the  verdict  was  entered  for  l,000i.,  sub- 
ject to  tEe  leave  already  mentioned. 

I  have  come  to  the  conclusion  that  the 
plaintiffs  may,  iA  this  case,  recover  with, 
out  infringing  the  existing  revenue  laws. 

In  Marsden  v.  Beid  (7)  the  Court  of 
King's  Bench  decided  that  the  then  Stamp 
Acts  forbade  them  to  look  at  the  slip  for 
any  purpose.  In  that  case  the  defence 
was  that  a  material  representation  was 
made  to  the  first  underwriter  to  induce 
him  to  subscribe,  which  representation 
the  defendants  contended  was  to  be  taken 
to  have  been  made  to  all  the  rest  of 
the  underwriters,  who  acted  on  the  credit 
of  that  first  underwriter,  without  the 
necessity  of  repeating  it  to  each.  It 
is  obvious  that  the  underwriter  who  was 
the  first  in  this  sense  was  the  first  under- 
writer who  agreed  to  subscribe,  and  first 
initialed  the  slip,  not  the  one  who  first 
signed  the  policy,  but  the  Court  thought 
themselves  bound  to  hold  the  contrary. 

A  subsequent  statute,  54  Geo.  3.  c.  144^ 
provided  for  the  stamping  of  slips,  but  I 
believe  that  slips  never  were  in  practice 
stamped,  though  that  Act  remained  on 
the  statute  book  till  the  30  Vict.  c.  23. 

The  whole  of  the  Stamp  Acts  were,  as 
far  as  related  to  marine  insurance,  re- 
pealed by  the  30  Vict.  c.  23,  and  therefore 
we  need  not  inquire  whether  the  mon- 
strous injustice  done  in  Marsden,  v.  Beid 
(7)  was    really  forced  upon  the  King's 

(7)  3  East  672. 


Court  by  the  then  Stamp  Acts.  It  has 
been  determined  on  the  coustraotion  of 
the  now  existing  Act  that,  thongh  the 
slip  being  a  contract  for  insurance  not 
expressed  in  a  stamped  policy  is  void  as  a 
contract,  and  as  such  not  admissible  in 
evidence,  it  is  admissible  for  other  pur- 
poses.—See  lonides  v.  The  Pacifie  Fire  and 
Marine  Insurance  Company  in  the  Ex- 
chequer Chamber  (3),  Gory  v.  PaMon 
(5),  lAsman  v.  The  Northern,  Marine  In- 
surance Gotiipany  (8). 

In  the  case  now  before  us.  Patten  & 
Co.,  as  brokers  to  the  plaintiffs,  had  un- 
dertaken a  duty  to  use  due  care  and 
diligence  about  procuring,  making  and 
completing  the  insurance  for  them. 

When  a  slip  is  initialed  the  contract  is 
binding  in  honour  but  not  in  law,  and  the 
broker's  duty  requires  him  to  take  the 
further  steps  to  procure  it  to  be  made 
binding  in  law.  For  this  purpose  it  is 
necessary  that  the  policy  should  be  drawn 
up  on  stamped  paper,  and  the  brokers 
have  to  advance  the  stamp,  and  see  that 
the  policy  is  properly  drawn  np,  and  then 
to  take  care  that  within  a  reasonable  time 
the  matter  is  concluded. 

The  broker  does  not  undertake  that  the 
underwriter  who  has  initialed  the  slip 
shall  sign  the  policy,  thongh  that  is  the 
way  in  which,  in  the  great  majority  of 
cases,  the  matter  is  concluded ;  and  as 
soon  as  the  underwriter  has  sigfued,  the 
premiams  are,  as]between  the  assured  and 
the  underwriter,  paid,  the  underwriter 
taking  in  satisfaction  of  them  the  broker's 
personal  promise  to  pay  at  the  end  of  the 
oustomary  period,  subject  to  the  customary 
deductions.  But  if  the  underwriter  re- 
uses to  sign,  there  is  no  mode  either  at 
law  or  in  equity  to  force  him  to  do  so. 
The  matter  in  that  case  is  concluded  by 
this  breach  of  honour  on  the  part  of  the 
underwriter,  and  if  the  broker  has  used 
due  diligence  to  bring  it  to  a  condnsion 
either  one  way  or  the  other,  within  a 
reasonable  time,  he  has  done  his  duty. 

If  the  broker  has  been  negligent,  and  in 
consequence  the  final  conclusion  of  the 
matter  has  been  unreasonably  delayed,  the 
broker  is  responsible  to  his  principal  for 
the  damage  sustained  through  that  de- 
lay. 

(8)  42  Law  J.  Sep.(N«.)  CJP.  108 ;  s.  c.  8  Lav 
Bep,  CJP.  4a, 
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That  damage  mast  depend  on  oiroam- 
stances.  If,  notwithstanding  the  delay, 
the  risk  will  be  still  taken  by  other  un- 
derwriters at  the  same  premiams,  the 
damage  would  generally  be  nothing;  if 
the  risk  was  stiU  rnsorable,  bat  at  an  en- 
hanced premiam,  the  measure  of  damages 
woold  generally  be  the  increase  of  the 
premiam ;  but  if,  in  consequence  of  the 
delay,  news  of  the  loss  had  come,  or  for 
any  other  reason,  the  risk  was  no  longer 
insurable,  the  damage  would  generally  be 
the  amount  which  would  have  been  re- 
coverable if  a  stamped  policy  had  been 
duly  executed  within  a  reasonable  time. 

In  order  to  proye  the  case  agtunst  the 
broker,  it  would  be  necessary  to  give  in 
evidenoe  the  slip ;  not  for  the  purpose  of 
enforcing  it  as  a  contract  of  insurance, 
but  for  the  collateral  purpose  of  shewing 
that  the  broker  had  not  used  due  diligence 
in  bringing  the  matter  to  a  conclusion 
within  a  reasonable  time,  so  that  the 
principal  might  be  insured  elsewhere  if 
this  underwriter  did  not  insure  him,  and 
I  think,  on  the  authority  of  the  cases 
above  cited,  the  slip  is  admissible  for  such 
a  purpose. 

Then,  it  seems  to  me  that  on  the  usage 
stated  in  Xenas  v.  Wickham  (6),  and 
followed  in  this  case,  the  effect  of  giving 
to  a  company  a  request  slip,  or  copy  slip, 
and  of  the  company  accepting  it,  is  that 
the  company,  by  what  I  consider  a  fresh 
arrangement,  no  part  of  the  contract 
made  by  initialing  the  sUp,  take  on  them- 
selves that  which  would  otherwise  be  the 
duty  of  the  broker,  namely,  to  use  due 
skill  and  diligence  about  preparing  the 
policy  properly,  and  bringing  the  trans- 
action, as  regards  the  company's  subscrip- 
tion, to  a  conclusion  in  a  reasonable  time. 
And  for  this  undertaking  the  mere  &ct 
that  they  were  trusted  with  that  duty 
would  be  a  sufficient  consideration. 

I  do  not  think  the  company  by  this 
acceptance  of  the  request  slip  promises  to 
ezeeate  the  policy ;  that  they  had  already 
done  by  initialing  the  slip,  and  the  accep- 
tance of  the  request  slip  carries  that  con- 
tract no  further.  Bat  I  think  that  it 
does  by  what,  when  the  practice  first 
begun,  must  have  been  iu  each  case  an 
express  subsequent  agreement,  and  what 
I  think  stiU  ip  ^  subsequent  agreement, 
thougli  now  a  usual  one,  take  upon  itself  a 


responsibility  precisely  co-extensive  with 
that  which  the  broker  would  otherwise 
hare  ondertaken. 

If  the  company  at  once  retoms  the 
request  slip,  and  without  any  delay  in- 
forms the  assured  that  it  will  not  execute 
a  policy  though  bound  in  honour  so  to  do, 
I  do  not  think  that  any  action  would  lie 
against  it.  The  assured  would  then  be  at 
liberty  to  insure  elsewhere.  But  if  the 
company  is  guilty  of  unreasonable  delay, 
the  damages  to  which  it  would  be  liable 
would,  I  think,  be  just  the  same  as  the 
broker  woald  have  been  liable  to  if  he 
had  been  guilty  of  the  same  delay.  And 
I  see  notmng  inconsistent  with  the  ob- 
jects of  the  revenue  laws  in  enforcing  a 
contract  to  pay  the  Government  for  the 
stamp.  Nor  do  I  see  any  reason  why  we 
shoald  strive  to  tarn  the  second  indepen- 
dent contract  into  part  of  the  first  in 
order  to  bring  the  case  within  the  letter 
of  the  statute  if  it  is  not  within  its  spirit. 

In  the  present  case  I  l^ink  the  evidence 
and  the  answer  of  the  jury  to  the  first 
question  put  by  my  brother  Brett  woald 
prove  a  count  iramed  on  the  undertaking 
of  the  defendants  to  use  due  skill  and 
diligence  in  framing  a  stamped  policy  in 
conformity  with  the  request  slip  and 
bringing  the  transaction  to  a  conclusion 
witlun  a  reasonable  time,  either  by  exe- 
cuting or  repudiating  that  policy. 

And  I  think  that  the  evidence  and  the 
answers  of  the  jury  to  the  second  and 
third  questions  shew  a  breach  of  that 
duty  and  damage  sustained  by  the  plain- 
tifis,  justifying  the  verdict  for  1,0001. 

And  I  thiuk  that  by  giving  effect  to 
that  verdict  we  should  not  transgress  the 
30  Vict.  c.  23,  as  we  should  neither  treat 
the  contract  for  assurance  contained  on 
the  slip  as  valid,  nor  make  it  available  at 
law  as  a  policy,  but  merely  receive  it  in 
evidence  for  the  collateral  purpose  of 
shewing  the  duty  which  the  defendants 
took  upon  themselves  and  neglected. 

I  think,  therefore,  that  the  rule  should 
be  discharged,  but  as  the  majority  of  the 
Court  are  of  a  different  opinion,  it  must 
be  made  absolute. 

The  judgment  of  Qnain,  J.,  and  Archi- 
bald, J.,  was  delivered  by — 

Archibald,  J. — The  question  in  this 
case  is,  whether  npon  the  &cts,  and  as- 
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snming  the  necessary  amendment  made, 
the  plaintiff  ia,  under  any  form  of  decla- 
ration, entitled  to  recover,  notwithstanding 
the  piovisions  of  the  30  Vict.  c.  23. 

The  tusta,  as  proved,  are  fully  set  forth 
in  the  jndgment  of  onr  brother  Blackbnm, 
and  it  is  nnneceasary,  therefore,  to  repeat 
them  in  detail. 

Those  which  are  the  most  material  re- 
late to  the  difference  in  regard  to  the 
preparatibn  of  the  stamped  policy  between 
the  usage  in  the  case  of  private  under- 
writers and  that  which  prevails  in  the 
case  of  insurance  compames. 

In  the  former  case,  after  the  sHp  has 
been  initialed,  the  usage  is  for  the  broker 
of  the  assured  to  advance  the  stamp,  draw 
Up  the  policy  on  stamped  paper,  and  pre- 
sent it  to  tiie  different  underwriters  for 
execution. 

But  in  the  case  of  an  insurance  com- 
pany, after  the  slip  has  been  initialed  by 
an  agent  of  the  company,  it  is  retained 
by  the  broker  of  the  assured,  and  a  copy 
of  it  is  then  sent  to  the  company  by  the 
broker,  in  order  to  enable  the  company  to 
prepare  the  policy.  The  policy  is  then 
diawn  up  on  stamped  paper  by  the  com- 
pany, who  themselves  advance  the  stamp 
and  execute  the  policy  ready  to  be  de> 
livered  to  the  assured  or  his  broker. 

The  duty  of  the  broker  of  the  assured 
in  ordinxtry  cases  and  the  measure  of 
damages  for  any  breach  of  it  are  well  es- 
tablished and  understood,  and  if  the  evi- 
dence in  this  case  satisfied  us  that  a  pre- 
cisely analogous  duty  unconnected  with 
and  separate  from  a  promise  to  execute 
the  poucy,  was  undertaken  by  the  defen- 
dant's company,  we  should  have  no  doubt 
that  the  consequences  of  a  breach  of  duty 
by  the  company  would  be  similar  to  those 
<K  a  breach  by  the  broker.  It  appears  to 
us  also  that  inasmncb  as  the  slip,  though 
invalid  as  a  contract,  would  be  admissible 
in  evidence  for  the  collateral  purpose 
[see  Ionide»  v.  Ths  Pacific  Fire  and  Marine 
Insurance  Company  (3),  Cory  v.Pa<fo»»(5)], 
of  establishing  the  existence  and  the 
breach  of  such  a  duty,  the  plaintiff  would, 
if  the  declaration  could  be  made  to  waume 
such  a  shape,  be  entitled  to  recover.  In- 
deed this  seems  to  us  to  be  the  only  con- 
ceivable form  of  declaration  upon  which, 
if  at  all,  the  defendants  can  be  rendered 
liable;  for  the  30  Vict.  c.  23  ea^ressly 


renders  invalid  "  any  contract  or  agree, 
ment  for  sea  insurance  unless  it  be  ex- 
pressed in  a  policy  "  (in  which  also  certain 
prescribed  particulars  must  be  specified), 
and  prohibits  a  policy  being  "  pleaded  or 
^ven  in  evidence,  or  admitted  in  any 
Court  to  be  good  or  available  in  law  or  in 
equity  unless  duly  stamped,"  i.e.  stamped 
before  being  signed  or  underwritten,  so  that 
no  action  can  be  directly  maintained  upon 
the  slip  itself,  which  in  the  opinion  of  all 
of  us  amounts  to  an  agreement  for  sea 
insurance  within  the  meaning  of  the  Act. 
— See  per  Willes,  J.,  in  the  case  of  Xeno» 
V.  Wickham  (6). 

It  is  abunduitly  clear  that  in  conse- 
quence of  the  provisions  of  the  Act  the 
engagement  entered  into  by  initialing  the 
slip  cannot  be  directly  enforced  either  at 
law  or  in  equity,  and  being  therefore  only 
binding  in  honour,  it  is  open  to  uncon- 
scientious men  to  break  it,  unless  it  can 
be  indirectly  enforced  in  the  manner  and 
on  the  grounds  suggested  by  our  brother 
Slackbum  in  his  judgment. 

Whether  it  can  or  not  in  the  present 
case  depends  upon  the  true  nature  and 
effect  of  the  usage  with  respect  to  the 
preparation  of  the  policy. 

In  the  case  of  private  underwriters,  the 
engagement  entered  into  by  initialing  the 
slip  must,  having  regard  to  the  course  of 
business,  be  understood  to  be  an  engage- 
ment to  execute  a  stamped  policy  when  it 
has  been  prepared  and  presented  by  the 
broker. 

In  the  case  of  insurance  companies  it 
is  equally  understood  to  be  an  engage- 
ment to  execute  a  stamped  policy  at  some 
time,  and  under  some  circumstances,  and 
the  question  is  whether  it  does  not  also 
import  that  the  company  are,  on  receipt 
of  the  copy  of  the  slip,  to  procure  the 
stamp  and  fill  up  the  poUcy. 

When  or  how  the  difference  of  usage 
between  the  case  of  private  underwriters 
and  that  of  companies  first  sprung  up 
does  not  appear.  The  monopoly  of  the 
two  old  companies,  the  Boyal  Exchange 
and  the  London  Assurance,  was  done 
away  with  in  1824,  by  the  5  Gteo.  4.  c. 
114,  and  it  may  be  that  when  other  com- 
panies were  first  established  for  carrying 
on  the  business  of  marine  insurance  the 
practice,  as  it  exists  between  policy  bro- 
kers and  private  underwriters,  was  in 
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the  first  instance  adopted,  and  that  the 
present  practice  of  sending  a  copy  of  the 
initialed  slip  to  the  company,  in  order 
that  they,  and  not  the  broker,  might  pro- 
cnre  the  stamp,  and  prepare  as  well  as 
execute  the  policy,  afterwards  came  into 
use ;  or  it  may  be  that  &om  the  first  the 
latter  conrse  was  foond  to  be  the  most 
convenient.  However  this  may  be,  it 
makes,  in  our  judgment,  little  difference 
to  the  question  under  consideration  ;  for  it 
appears  to  us  that  when  this  practice 
became  the  fixed  and  settled  usage  the 
only  reasonable  implication  from  the  in- 
itialling of  the  slip,  on  behalf  of  a  com- 
pany, IS  that  it  is  an  engagement  not 
merely  generally  to  execute  a  binding 
polity,  but  to  execute  it  in  accordance 
with  the  usual  and  accustomed  course  of 
business,  including  therefore  an  under- 
taking, on  receipt  of  the  copy  of  the  slip, 
to  procure  a  stamp  and  fill  up  the  policy. 

If  then  this  be  (as  we  think  it  is)  the 
true  effect  of  the  transaction,  the  agree- 
ment being  one  and  entire,  and  including 
as  part  of  it  an  undertaking  to  execute 
the  policy,  i.e.,  an  agreement  for  sea  in- 
surance, the  statute  applies,  and  presents 
an  insuperable  obstacle  to  any  action 
founded  on  a  supposed  breach  of  duty  in 
not  procuring  a  stamp  and  preparing  a 
policy,  or  in  failing  to  give  notice  within 
a  reasonable  time  that  the  company  decline 
to  prepare  and  execute  it. 

It  is  contended  that,  in  the  case  of  com- 
panies, there  are  in  fact  two  separate 
transactions.  First,  the  initialing  of  the 
slip  constituting  an  agreement  to  execute 
a  policy ;  and  second,  an  agreement,  on  a 
new  and  separate  consideration,  upon  re- 
ceipt and  acceptance  of  the  copy  slip,  to 
do  all  that  it  is  the  duty  of  a  broker  to  do 
in  the  case  of  private  underwriters. 

We  are  wholly  unable  to  -concur  in  this 
view.  It  appears  to  us  that  there  is  no 
evidence  of  any  such  second  agreement 
separate  and  distinct  from  the  agreement, 
which  arises  from  initialing  the  slip,  to 
execute  the  policy. 

In  our  opinion  there  is  only  one  agree- 
ment, namely,  that  which  is  to  be  implied 
in  accordance  with  the  usual  course  of 
business  from  the  initialing  of  the  slip. 
Nor  do  we  think  that  there  is  any  duty 
cast  upon  the  company  separate  and  dis< 
tinct  &om  the  rest  of  their  agreement,  or 


which  bears  any  true  analogy  to  the  well- 
known  duty  of  a  policy  broker. 

The  copy  slip  sent  by  the  broker  of  the 
assured  to  the  company,  is  sent  merely  for 
the  purpose  of  enabling  the  company  to 
prepare  and  fill  up  the  stamped  policy, 
and  we  do  not  think  that  it  imposes  on 
them  any  fresh  duty  different  m>m  that 
they  had  already  undertaken,  or  trans- 
forms the  company  into  brokers  for  the 
assured. 

The  broker,  in  his  endeavour  to  procure 
the  completion  of  the  policy,  has  to  deal 
with  third  persons  over  whose  intentions 
or  decision  m  the  matter  he  has  of  course 
no  control.  If,  when  he  has  done  all  that 
his  duty  in  the  matter  prescribes,  the 
underwriter  should  decline  to  execute  the 
policy,  the  broker  would  be  discharged  if, 
within  a  reasonable  time,  he  gave  notice 
of  it  to  his  employer,  in  order  that  the 
latter  might  effect  or  direct  an  insurance 
to  be  effected  elsewhere. 

But  the  company,  if  any  analogous 
duty  were  supposed  to  be  incumbent  on. 
them,  would  certainly  not  fulfil  it  by 
merely  preparing  a  stamped  policy  ready 
for  execution  in  their  office,  if  they  stopped 
short  of  executing  it,  and  if  it  were  added 
to  their  supposed  duty  that  they  were 
within  a  reasonable  time  after  they  de- 
cided not  to  execute,  to  give  notice  of 
such  intention,  this  would  imply  a  duty 
to  make  up  their  minds  within  a  reason- 
able time  whether  to  keep  or  break  their 
agreement,  a  duty  altogether  unlike  any^ 
thing  undertaken  by  a  broker. 

We  are  unable,  upon  the  facts,  to  find 
that  there  is  any  such  duty  undertaken 
upon  a  new  consideration,  or  any  duty 
whatever  separable  &om  the  contract  to 
insure  in  the  usual  and  customary  man- 
ner, and  upon  the  whole,  therefore,  that 
there  is  no  possible  form  of  action  under 
the  circumstances  of  this  case  which  could 
be  maintained  without  contravening  the 
30  Vict.  c.  23. 

For  these  reasons  we  are  of  opinion 
that  the  rule  to  ent«r  the  verdict  for  the 
defendants  must  be  made  absolute. 

Bale  absolute. 


Attorneys  —  J.  HcBiarmid,  for  the  plaintiff ; 
F.  Venn  &  Son,  agents  for  Anderaon,  Collins 
and  Bobinson,  Liverpool,  for  the  defendaatflt 
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1873.  1    B0BKBT8   (appellant)  v.  hum- 
lfa728.  J  PHBBYS  {respondent). 

Alehouse — Sale  of  Intoxicating  lAqiwrs 
on  Sunday — Bona  fide  Traveller — Onus  of 
Proof— Licensing  Act,  1872  (35  ^  36  Vict. 
c.  04),  M.  24, 51. 

By  "  The  Licensing  Act,  1872,"  35  ^  36 
Vict.  e.  94.  «.  24,  "  any  person  who  sells  or 
exposes  for  saie,  or  opens  or  keeps  open 
premises  for  the  sale  of,  intoxicating  liquors 
during  the  time  that  such  premises  are 
directed  to  be  closed  in  pursuance  of  this 
section,"  shall  be  liable  to  (a  prescribed 
penaJiy)  ;  and  by  the  same  section,  "  none 
of  the  provisions  contained  in  the  section 
shaU  preclude  a  person  licensed  to  sell  any 
inioxieaiing  liquor  to  be  consumed  on  the 
premises  from  selling  such  liquor  to  bona 
fide  travelers,  or  to  persons  lodging  in  his 
house."  By  section  61,  sub-section  4,  "  any 
exception,  exemption,  proviso,  excuse  err 
qwuifieation,  whether  it  does  or  does  not 
aeeompany  the  description  of  the  offence  in 
this  Act,  may  be  proved  by  tlte  defendant, 
hut  need  not  be  mecified  or  negatived  in  the 
information,  and  if  so  specified  or  negatived, 
no  proof  in  relation  to  the  matters  so  speci- 
fied or  negatived  shdU  be  required  on  the 
peart  of  the  informant  or  complaina/nt." 

At  the  hearing  of  an  ii^ormation  against 
the  appellant  (who  htid  the  usual  license  to 
sell  liquor  to  be  consumed  on  the  premises), 
for  keeping  his  premises  open  in  prohibited 
hours  on  Sunday,  it  was  proved  that  nine- 
teen workmen  were  found  drinking,  and 
some  of  them  smoking,  there  at  the  time 
in  question,  and  that  all  except  one  came 
from  central  parts  of  the  toum  of  Bir- 
mingham, at  distances  varying  from  a 
mile  and  three-quarters  to  two  miles  from 
the  premises,  which  were  only  400  yards 
distant  by  road  from,  Birmingham.  There 
was  no  evidence  that  they  had  travelled 
or  were  about  to  travel.  On  the  part 
of  the  appellant  it  was  proved  thai  an  atten- 
dant was  placed  near  the  premises  for  the 
purpose  of  preventing  the  entrance  of  any 
except  bona  fide  travellers ;  that  no  one  was 
admitted  who  did  not  state  that  he  had  come 
more  than  three  miles.  The  appellant  also 
proved  that  notices  were  posted  on  his 
premises  stating  that  none  but  travellers 
could  be  admitted,  and  that  during  the 
hours  in  question  no  persons  were  admitted 

Nbw  SxaiBS,  42.— Q.6. 


who  did  not  represent  themsekes  to  be  bona 
fide  tra/veUers. 

The  justices  found  that  the  m^en  found  on 
the  premises  were  not  all  bona  fide  travellers, 
and,  also,  that  inasmuch  as  upon  mis- 
representations made  by  the  persons  who 
were  not  bona  fide  travellers,  intoxicating 
liquors  had  been  obtained  by  tJiem,  sufficient 
diUgence  had  not  been  used.  That  it  was  for 
the  appellant  to  bring  himself  within  the  ex- 
ception as  to  bona  fide  travellers  and  that  he 
had  failed  to  do  so.  They  accordinghj  con- 
victed him  in  a  penalty  of  61. : — 

Held,  that  the  justices  were  right  in  hold- 
ing that  under  the  Act  the  burden  lay  upon 
the  appellant  of  shewing  that  the  sale  of 
liquor  was  within  the  exception  in  section  24 ; 
but  upon  the  point  taken  that  the  honest  belief 
of  the  appellant  that  the  men  were  bona  fide 
traxellwrs  brought  hwm  wUhm  the  exception, 
the  case  must  be  remitted  to  the  justices  to 
find  as  a  fact  whether  the  appellant  bona 
fide  thought  that  the  persons  admitted  by 
him  were  travellers  within  the  meaning  of 
the  Aet,'—Qvkis,  J.,  inclining  to  the  opinion 
that  s^lcha  bona  fide  belief  would  bring  the 
appellant  toithin  the  exception;  Black- 
BUKN,  J.,  and  Abohibald,  3.,  to  the  opinion 
that  the  appellant  mu^st  prove  that  the  per- 
sons admitted  were  actually  bona  fide  tra- 
vellers. 

[For  the  report  of  the  above  case,  see 
42  Law  J.  Rep.  (n.s.)  M.0. 147.] 


1873.   1  THE  QUEEN  V.   THE  JUSTICES  OP 
June  17.  J        BBECKNOCESHIBE. 

Certiofari — Application  for—Kme  for 
Application — Order  of  Quarter  Sessions. 

The  general  rule  that  application  for  a 
writ  of  mandamus  to  the  quarter  sessions 
to  enter  continuamces  and  hear  an  appeal 
must  be  made  not  later  than  the  term  fol- 
lowing the  sessions  at  which  the  refusal  was 
made,  does  not  apply  to  an  application  to 
remove  into  this  Court  an  order  of  sessions 
for  the  purpose  of  getting  it  quashed. 

[For  the  report  of  the  above  case,  see 
42  Law  J.  Rep.  (n.s.)  M.C.  135.] 
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1878. 
Jane  6. 


VXLLB  V.  SCOTT. 


Oowiiy  Court — Powers  of  Amendment — 
19  ^  20  Vict.  0.  108,  e.  57—Gotmiy  Gowrt 
Rules,  1867 — Amendment  of  Plaint — De- 
Bcriftion  of  Plaintiff — Action  by  local 
Authority  of  County  to  recover  Expenses 
wnder  Contagious  Diseases  (Animals')  Act, 
1869  (32  Sr  83  Viot.  c.  70),  s.  57. 

By  the  Contagious  Diseases  (Animals) 
Act,  1869  (32  ^  33  Vict.  e.  70),  s.  57,  the 
local  authority  constituted  by  the  Act  may 
exercise  compulsory  powers  with  regard  to 
horses  and  other  animals,  "  and  the  local 
authority  may  recover  the  expenses  of  the 
execution  by  them,  of  this  section  from  the 
oumer  of  the  horse  or  animal ;" — ^Held,  that 
in  proceedings  in  the  County  Court  to  recover 
such  expenses,  where  the  plaintiff  was  de- 
scribed as  "J.  M.,  the  inspector  appointed 
by  the  local  authority  for  the  county  of  H. 
wider  the  Contagious  Diseases  (A7ivmal8') 
Act,  1869,"  first  that  the  County  Court 
Judge  might,  without  the  defendant's  consent, 
amend  theplaint  by  substituting  the  proper 
description  of  the  party  suing ;  secondly, 
that  the  plaint  was  rightly  arnended  by  de- 
scribing the  action  as  brought  by  "  The 
Local  Autlwrity  for  the  county  of  S,"  as 
s.  57  enabled  the  local  authority  to  sue  for 
the  expenses  under  that  description,  although 
they  were  not  a  corporation. 

Case  stated  on  appeal  &om  the  County 
Oonrt  of  Hertfordsnire,  holden  at  Hitchin. 

The  sommons  was  taken  out  in  the 
name  of  James  Mills,  the  inspector  ap- 
pointed hj  the  local  anthorify  for  the 
oonnty  of  Hertford,  under  the  Contagions 
Diseases  (Animals)  Act,  1869,  as  plaintiff, 
against  Nathan  Scott,  defendant. 

The  particulars  were  as  follows— - 

JSx.  Nathan  Scott,  Ashwell,  Herts. 

To  the  Local  AuthoritT  for  the  county 
of  Hertford,  under   the    Conta- 
gious Siseaaea  (Animals)  Act. 
1873.  £  '■  d- 

Nov.  6  1  Hire  of  meadow  26  days  for 

to      S     7  calreaatU.  M.perday.    2    5    6 
Dec.  11.  J  19  trusses  of  hay  .        .        .    1  18    0 
Attendance,   man  for  water, 

&c. 0    6    6 


4  10    0 


At  the  hearing  it   appeared  thai  the 


addon  was  bronght  by  the  plaintiff  to 
recover  from  the  defendant  the  expenses 
of  the  keep  of  certain  animals  seized  bj 
Mills  in  execution  of  the  Contagions 
Diseases  (Animals)  Act,  1869,  s.  57  (1). 

For  the  defendant  the  attention  of  the 
Judge  was  directed  to  the  discrepancy 
between  the  sommons  and  the  particulars, 

(1)  By  the  Contagious  Diseases  (Animals)  Act, 
1869  (32  &  33  Vict  c.  70),  s.  9,  and  schedule  2, 
the  local  authority  in  counties  are  the  justices  in 
general  or  quarter  sessions  assembled. 

By  section  57 — "If  any  person  exposes  in  a 
market,  or  fair,  or  other  public  place  where  horses 
or  animals  are  commonly  exposed  for  sals  .  .  . 
any  horse  or  animal  affected  with  a  contagious  or 
infectious  disease,  he  shall  be  deemed  guilty  of  an 
offence  against  this  Act,  unless  he  shews  to  the 
satisfaction  of  the  justices  before  whom  ha  is 
charged  that  he  did  not  know  of  the  same  beihg  so 
affected,  and  that  he  could  not  with  reasonable 
diligence  have  obtained  such  knowledge." 

"  When  any  horse  or  animal  so  affected  is  ex- 
posed or  otherwise  dealt  with  in  eentraTcntion  of 
this  section,  an  inspector  of  the  local  authority 
authorised  to  net  in  execution  of  this  Act  may 
seize  the  same,  and  caose  it,  if  affected  with  glan- 
ders, cattle  plague,  or  sheep  pox,  to  be  slaughtered ; 
and  if  affected  with  any  other  contagions  or  infec- 
tious disease,  to  beremored  into  some  convenient 
and  isolated  place,  and  to  be  there  kept  for  sach 
time  as  the  local  authority  think  expedient ;  and 
the  local  authority  may  recover  the  expenses  of 
the  execution  by  them  of  this  section  fh>m  the 
owner  of  the  horse  or  animal,"  &c 

By  19  &  20  Vict,  c  108,  s.  57— "The  Judge  of 
a  County  Court  may  at  all  times  amend  all  defects 
and  errors  in  any  proceeding  in  such  Court, 
whether  there  is  anything  in  writing  to  amend  by 
or  not,  and  whether  the  defect  or  error  be  that 
of  the  party  applying  to  amend  or  not ;  and  all 
such  amendments  may  be  made  with  or  withoat 
costs,  and  npon  such  terms  as  to  the  Judge  may 
seem  flt ;  and  all  such  amendments  as  may  be 
necessary  for  the  purpose  of  determining  in  the 
existing  suit  the  real  question  in  controversy  be- 
tween the  parties,  shall  be  so  made^  if  duly 
applied  for." 
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namely,  that  by  the  enmmonB  the  plamtiff, 
Junes  Mills,  sued  in  his  own  name,  but 
that  by  the  particulars  annexed  to  the 
Bammons  the  amotint  sued  for  was  claimed 
to  be  due  "  To  the  Local  Authority  for 
the  county  of  Hertford,  under  the  Conta- 
gions Diseases  (Animals)  Act." 

Evidence  was  given  to  shew  that  the 
plaintiff  had  inadvertently  applied  for  the 
Bnmmons  to  be  issued  in  his  own  name, 
contrary  to  the  instmctions  he  had  re- 
ceived m>m  the  clerk  of  the  peace. 

The  Judge,  with  the  consent  of  the 
plaintiff's  counsel,  but  without  the  consent 
and  against  the  contention  of  the  defend- 
ant's advocate,  amended  the  Bmnmons 
and  proceedings  by  striking  out  the  name 
of  James  MiUs,  as  plaintiff,  and  substitat-' 
ing  as  plaintiffs  "  'The  Local  Authority  fw 
the  county  of  Hertford,  under  the  Conta- 
gions Diseases  (Animals)  Aft,  1869," 
assuming  that  he  could  do  so  by  virtue  of 
the  powers  given  him  by  19  &  20  Vict. 
0. 108,  B.  57,  and  No.  121  of  the  rules, 
orders  and  forms  for  regulating  the  prac- 
tice of  the  County  Conrto,  1867. 

It  was  further  contended  by  defendant's 
advocate  that,  assuming  the  Judge  had 
pwer  to  amend  the  summons  and  proceed- 
mgs  as  aforesaid,  the  proper  names  of  the 
persons  constituting  the  local  authority 
mnst  be  given,  they  not  being  a  corpora- 
tion. 

It  was  admitted  on  the  part  of  the 
defendant  that  some  of  the  cattle  men- 
tioned in  the  particulars  were  affected 
with  foot  and  mouth  disease  at  the  time 
the  same  were  seized  by  Mills. 

It  was  admitted  on  the  part  of  the 
plaintiff  that  the  defendant  had  been 
Bnmmoned  to  appear  before  the  justices 
sitting  in  petty  sessions  for  the  division 
of  Hitchin,  in  tiie  county  of  Hertford,  for 
exposing  the  animals  mentioned  in  the 
particulars  in  alleged  contravention  of  the 
Contagious  Diseases  (Animals)  Act,  1867, 
B.  57,  and  that  the  defendant  had  shewn 
to  the  satisfaction  of  the  justices  before 
whom  he  was  charged,  that  he  did  not 
know  of  the  same  being  so  affected,  and 
&ai  he  could  not,  with  reasonable  dili- 
gence, have  obtained  such  knowledge,  and 
that  iiiereapon  such  summons  and  com- 
plaint were  dismissed. 

It  was  admitted  by  Mills  that  he  had 


been  paid  by  the  local  authority  before 
action  brought  the  amount  for  which  the 
defendant  was  sued. 

It  was  contended  by  the  advocate  for 
the  defendant  that,  the  justices  having 
dismissed  the  summons  and  complaint 
against  the  defendant,  there  was  no  such 
contravention  by  him  of  the  Contagions 
Diseases  (Animals)  Act,  1869,  aa  would 
render  him  liable  for  the  care  and  keep  of 
the  animals  during  the  time  of  their 
detention. 

Judgment  was  ^ven  for  the  substitated 
plaintiffs,  leave  bemg  granted  to  state  this 


Oraniham,  for  the  appellant. — Firsts  the 
County  Coiirt  Judge  nad  no  power  to 
amend  the  plaint  by  substituting  a 
different  plaintiff.  The  Act  19  i>  20  Yiot. 
0.  108.  s.  67  does  not  confer  any  such 
power,  neither  do  the  County  Court 
Rules  of  1867.  In  Olay  v.  Oxford  (2) 
the  Conrt  xefhaed  to  amend  a  writ  by 
striking  out  the  name  of  a  plaintiff  and 
substituting  that  of  his  executors,  Kelly, 
O.B.,  saying,  "The  Common  Law  Pro- 
cedure Act  contains  no  power  to  substi- 
tute one  person  for  another,  or  persons  in 
a  representative  capacity  for  others." 

[BucEBUBN,  J.,  referred  to  La  Banea 
Nazionale  v.  Hamburger  (8),  and  the  then 
unreported  case  oi  Bolingbroke  v.  Tmonsend 
(4),  clerk  to  the  Swindon  Local  Board.] 

Secondly,  conceding  that  sua  amendment 
might  have  been  permitted,  the  Act  under 
which  the  action  was  brought  does  not 
authorise  proceedings  in  which  the  plain- 
UBb  are  only  described  as  "the  local 
authority  for  the  connW  of  Hertford." 

[Blacebubn,  J. — ^Where  a  power  is 
given  by  statute  to  a  public  body  to  re- 
cover penalties,  are  they  not  a  quasi  cor- 
poration, like  churchwardens,  for  the  pur- 
pose of  taking  the  necessary  proceed- 
ings P] 

Lastly,  the  defendant  cannot,  under  s. 
57,  be  liable  for  the  expenses  in  question, 
as  no  guilty  knowledge  on  his  part  was 
proved. 

Oraham,  for  the  plaintiffs,  was  not  heard. 

(2)  4  Hurl.  &  C.  690;  I.  c.  86  law  J.  Bop. 
(h.s.)  Ezcb.  16. 

(3)  2  BuiL  &  C.  880. 

(4)  42  Law  3.  Bep.  (M.a.)  Of.  3U. 
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Blaokbukn,  J. — ^Wo  need  not  trouble 
the  counsel  for  theplaintiflfe.  With  regard 
to  the  first  point  I  think  that  the  case  of 
La  Baaica  Naeionale  v.  Hcmibiirger  (3)  is 
a  good  anthorify  to  shew  that  what  was 
done  here  was  not  to  snhetitnte  one 
plaintiff  for  another,  bat  merelpr  to  amend 
the  description  of  the  plaintiff.  It  was 
never  intended  to  bring  the  action  in  any- 
body's name  except  that  of  the  right 
plaintiff  but  a  mistake  was  made  in  the 
description.  Then,  with  regard  to  the 
argument  that  the  penal  Act  does  not 
enable  the  local  authority  to  sue  by  that 
name,  it  is  true  that  the  Act  might  have 
given  a  better  description  of  the  plaintiff 
in  whose  name  proceedings  might  be 
taken,  bat  I  think  that  it  authorises  an 
action  by  the  local  authoriij  suing  under 
that  name.  I  do  not  think  that  there  is 
anything  in  the  point  as  to  the  absence  of 
guilty  knowledge  on  the  part  of  the 
defendant. 

QuAnr,  J. — I  am  of  the  same  opinion. 
Where  a  statute  gives  power  to  a  local 
authorily  to  recover  expenses,  it  must 
mean  that  theplaintifis  are  to  be  described 
as  the  local  authority,  as  in  actions  by 
chnrchwardens  and  overseers  under  39 
Creo.  3.  c.  12.  s.  17,  where  the  declaration 
must  describe  the  plaintifis  as  church- 
wardens and  overseers.  I  think,  tliere- 
fore,  that  the  amendment  was  the  right 
one.  With  regard  to  the  question  whether 
the  amendment  ought  to  have  been 
allowed,  I  think  that  La  Banca  Nazionale 
V.  Samburger  (3)  is  undistinguiBbable. 
The  case  of  Olay  v.  Oxford  (2)  is  not  in 
point ;  there  the  parties  wished  to  place  a 
different  plaintiff  on  the  record.  With 
regard  to  the  point  as  to  the  absence  of 
gnilly  knowledge,  I  quite  agree  with  my 
brother  Blackburn. 

AscHiBALD,  J.,  concurred. 

Jwlgmmtfor  {heplaitdiffg. 


Attorneys — Nicholson  &  Herbert,  for  the  plaintiffs ; 
WiUiam  Maynard,  for  defendant. 


1873.     Ithb  qubbn  v.   the    hacksbt 

June  16.    J  BOABD  OF  WORKS. 

Metropolis  Local  MoMogement  Act,  1855 
(18  ^  19  Vict.  e.  120),  ».  105— ^ew  Street 
— Bqaairg. 

Under  the  Metropolis  Load  Management 
Act,  1855  (18  ^  19  Viet.  c.  120),  «.  105, 
the  vestry  or  district  hoatd  of  a  parish  or 
district  after  having  once  compelled  the 
owners  of  the  hotues  forming  a  new  street, 
to  pay  the  cost  of  providing  and  laying 
the  pavement,  are  hound  for  the  future  to 
keep  it  in  repair,  and  this  obligation  may 
he  enforced  hy  mandamus. 

The  H.  Board  of  Works,  acting  wider  the 
powers  of  the  Metropolis  Local  Management 
Act,  1855  (18  §•  19  Vict.  c.  120),  s.  105, 
paved  and  flagged  a  new  street,  charging  the 
expense  on  tha  adjoining  owners.  Hie 
Board  afterwards  neglected  to  repair  the 
road  on  the  ground  that  a  barrier  had  been 
erected  upon  it  hy  the  owner  of  the  soil : — 
Held,  that  the  Board,  having  exercised 
their  power  to  pane  a  new  street  at  the  ex- 
pense of  the  adjoining  owners,  were  hound  to 
keep  it  in  repair,  and  that  the  obstruction 
by  the  owner  of  the  soil  did  not  exonerate 
them  from  the  perfomumee  of  such  dutff. 

[For  the  report  of  the  above  case,  see 
42  Law  J.  Rep.  (n.s.)  M.C.  151.] 


1873. 
June  4. 


(TSS   HERSET  DOCKS  AND   HABBOUB 

BOABD    {appellants)     v.    THE 

OVBESEEES     OF      THE     POOR     OF 
THE  TOWNSHIP  OF   BIBKENHKAO, 

CHESTEB  (respondents). 

Poor-rate — Docks,  Warelwuses,  and  Ma- 
chinery occupied  as  one  Estate — Ware- 
houses capable  of  Beneficial  Ocoupaiion 
apart  from  Docks — Increased  Value  hy  Oon- 
nection  with  Docks — Separate  Baling. 

The  appellants  were  the  occupiers  of 
docks,  warehouses  and  works  situate  in  de- 
ferent townships.  By  the  provisions  of 
various  Local  Ads  the  docks,  8^c.,  were  to 
constitute  one  estate  under  an  uniform  sys- 
tem of  management.  The  appeUants  were 
rated  to  the  poor-rate  in  respect  of  vmre- 
houses,  8^c.,  which  were  capable  of 
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heM^Uidl  oeoupaUon  apart  from  their 
proiimity  to  and  connection  with  the 
docks  tUwtte  in  the  rating  tovmghip,  and 
voere  enhanced  in,  value  by  their  connection 
with  theae  docks,  though  the  income  of  the 
doek$,  taken  as  a  whole,  and  as  one  concern, 
exceeded  the  income  derived  from  them  : — 
Held,  that  the  rate  was  good,  and  that  the 
premises  were  properly  rated  at  their  en- 
Jumeed  value,  as  above  mentioned. 

[For  the  report  of  the  above  case  see 
4&  Law  J.  I^).  (N.8.)  M.C.  Ul.] 


'  THE  TBUSTEE8  OF  THE  HABKXT 
2Q»o       HABBOSOUOH  AUD  BBAMFTON 

.   ^  ^  TDBNPiKETBUST  {appellants) 

'  1^     2S  ^'  ^™^  KABEET  HASBOBOUOH 

y      ■  HIGHWAY  BOABD   {respond- 

ents). 

Turnpike  Trust — Power  to  tckke  Tolls  on 
parUeulnr  Boad  on  Condition  of  keeping 
U  in  Repair — CkmirStuiion  under  4^5 
7iet.  e.  69.  s.  1. 

By  a  Local  Turnpike  Act,  5  Vict.  e.  Jxix. 
$.  2,  tfl  ca^se  the  trustees  sh^jvld  keep  in  good 
repair  part  of  a  road  within  the  pariah  of 
0.  B.  they  were  empowered  to  take  certai^i 
speckled  ioUs  upon  it.  The  toUs  received 
by  the  trustees  in  respect  of  this  portion  of 
tlie  road  were  considerahly  more  than  was 
sufficieni  to  keep  it  in  repair : — ^Held,  that 
so  long  as  the  trustees  continuedto  take  these 
tolls,  and  found  them  sufficient  to  keep  such 
part  of  tlie  road  in  repair,  they  could  not  in 
addiiion  to  the  tolls  claim  to  have  an  order 
made  on  the  parish  of  0.  B.,  for  the  pay- 
ment of  a  further  sunt  imder  4^6  Viet, 
c.  59.  s.  1,  on  the  ground  that  there  was  a 
general  dejicienoy  of  the  funds  of  the  whole 
turnpike  trust. 

[For  the  report  of  the  above  case  see 
4&  Law  J.  Eep.  (n.s.)  M.0. 139.] 


} 


THOMAS  V.    8YLTESTBE. 


1873. 

Jane  3. 

Rent -charge  —  Conveyance  of  Land 
charged — Recovery  of  Arrears  of  Rent- 
charge  by  Action  of  Debt — Abolition  of 
real  Actions— 3  ^  4  WUl.  4.  c.  27.  «.  37. 

The  plaintiff  seized  in  fee  of  land  granted 
it  unto  and  to  the  use  of  C,  subject  to  the 
payment  for  ever  to  the  plaintiff,  his  Jteirs 
and  assigns  of  a  yearly  rent-charge  payable 
out  of  the  land.  C.  covenanted  for  himself, 
^.,  that  he,  his  executors,  administrators 
and  assigns  would  pay  unto  the  plaintiff, 
hie  heirs  or  assigns  the  said  rent-charge. 
The  land  became  vested  in  the  defendant, 
after  which  the  rent-charge  fell  in  arrear : 
— Held,  that  the  plaintiff  might  maintain 
an  action  of  debt  against  the  defendant 
for  the  arrears,  the  remedy  by  real  action 
having  been  taken  away  by  3  ^  4  Will.  4. 
e.  27.  •.  36. 

First  count  of  the  declaration. — ^For 
that  the  plaintiff  being  seized  in  fee  of 
certain  messuages  and  hereditaments 
situate  and  being  in  the  parish  of  Bed- 
minster,  in  the  connty  of  Bristol,  and 
known  as  Nos.  11  to  14  inclaBive,  Qreen- 
back  Boad,  by  indentore  bearing  date  the 
15th  day  of  January,  1870,  made  and  en- 
tered into  by  and  between  the  plaintiff  of 
the  one  part,  and  one  David  C)otter  of  the 
other  part,  granted  and  conveyed  the  said 
mesBuages  and  hereditaments  subject  to 
and  charged  and  chargeable  with  the 
payment  for  ever  to  the  said  plaintiff,  his 
heurs  and  assigns,  of  a  certain  yearly  rent- 
charge  of  two  pounds,  eight  shillings  and 
sixpence,  payable  ont  of  each  of  the  said 
messuages  and  hereditaments,  on  the  24th 
day  of  June  and  the  2lBt  day  of  December 
in  each  year,  unto  and  to  the  use  of  the  said 
David  Cotter,  his  heirs  and  assigns,  and 
the  said  David  Cotter  in  the  said  inden- 
ture covenanted  for  himself,  his  heirs, 
executors  and  administrators,  that  he,  his 
heirs,  execators,  administrators  and  as- 
signs would  pay  nnto  the  said  plaintiff, 
his  heirs  or  assigns,  the  said  yearly  rent- 
charge  on  the  days  aforesaid.  And  the 
plaintiff  avers  that  afterwards  all  the 
estate  of  ^the  said  David  Cotter  in  the 
premises  aforesaid  became  vested  in  the 
defendant,  and  while  the  said  estate  was 
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80  vested  in  the  defendant  as  aforesaid,  to 
wit,  on  the  24th  day  of  June,  1871,  the 
said  rent-charge  accrued  due  and  became 
and  was  payable  from  the  defendant  to 
the  plaintiff.  Yet  the  defendant  did  not 
pay  the  same,  and  the  same  remains 
wholly  due  and  unpaid. 
Demurrer  and  joinder. 

W,  H.  Cole,  in  support  of  the  demurrer. 
— The  question  is  whether  this  is  a  cove- 
nant which  runs  with  the  land.  It  is  sub- 
mitted that  it  is  not.  There  is  merely 
a  burthensome  personal  covenant  entered 
into  by  Cotter  not  binding  upon  the  de- 
fendant who  is  assignee.  It  is  doubtM 
whether  in  the  case  of  covenants  entered 
into  by  the  owners  of  land,  such  cove- 
nants ever  run  with  the  land  so  aa  to  bind 
the  assignees  of  the  covenantor ;  see  the 
notes  to  Spencer's  Gate  (1),  where  the 
learned  author  refers  to  Boach  v.  Wadham 
(2)  and  Brewster  v.  Kitchell  (3).  It  is 
difficult  to  see  how  there  is  any  privity  of 
contract  between  the  parties. 

SBlackbobh,  J. — The  Statute  of  Uses 
1  apply,  and  then  the  houses  are  vested 
in  the  defendant  as  assignee ;  why  should 
not  an  action  of  debt  lie  P] 

The  only  way  in  which  an  action  can 
lie  is  by  construing  Cotter's  covenant  as 
one  which  runs  with  the  land.  All  the 
cases  are  collected  in  the  notes  to  Spen- 
cer's Oase  (1).  See  Eandall  v.  Bighy  (4), 
MUnes  v.  Branch  (5),  Piatt  on  Covenants, 
67,  and  Sheppard's  Touchstone,  177. 

Charles  8. 0.Bowem,  contra. — The  defen- 
dant is  liable  in  this  action  upon  the  broad 
principle  that  the  person  who  takes  the 
enjoyment  of  the  lajid  takes  also  upon  him 
the  burthens  imposed  upon  the  land.  Qui 
sentit  commodvm,  seniire  debet  et  oims.  By  3 
&  4  Will.  4.  o.  27.  B.  36,  real  actions  were 
abolished,  and  the  personal  remedy  is  now 
available.  The  declaration  is  good,  Axi 
action  of  debt  will  lie.  In  Webb  v.  Jiggs 
(6)  it  was  said  in  argument,  that  if  an 

(1)  1  Smith's  L.  Cas.  4th  ed.  36. 

(2)  6  East  289. 

(3)  Lord  Baym.  317;  Comb.  424,  466;  1  Salk. 
198 ;  12  Mod.  166 ;  Holt  17S,  669. 

(4)  4  Mee.  &  W.  130 ;  s.  c  7  Iav  3.  Bep.  (m.s.) 
Ezch.  240. 

.  St  8.  411. 

,  &  a.  118. ' 


(6)  6  Jk.i 
(•)  4  M.  < 


annuity  be  granted  for  years  debt  lies  for 
the  arrears,  so  if  for  life  or  per  autre  vie, 
after  the  estate  determined,  debt  Ues.  But 
by  the  common  law  debt  does  not  lie  for 
the  arrears  of  a  rent  or  annuity  in  fee,  fee 
tail  or  for  life,  so  long  as  the  estate  of 
freehold  has  continuance.  And  for  this 
was  cited  Ognet's  Case  (7)  to  the  same 
effect.  And  the  reason  given  is  because 
the  law  will  not  duffer  a  real  injury  to  be 
remedied  by  an  action  merely  personal. 
This  distinction  is  sound — 3  Bl.  Com. 
232.  In  2  Bart's  Vendors  and  Purchasers, 
p.  699,  4th  ed.,  it  is  stated,  "Cove- 
nants entered  into  by  purchasers  are  of 
three  descriptions ;  first,  such  as  relate 
to  interests  possessed  or  acquired  by  the 
covenantee  in  the  purchased  land,  inde- 
pendently of  the  covenant — e.  g.  a  cove- 
nant to  pay  a  rent-charge  issuing  out  of 
the  laud,"  &c.,  and  then  after  referring 
to  the  other  descriptions,  it  is  said,  "Aa 
respects  covenants  of  the  first  class,  it  is 
not  perfectly  clear  whether  they  run  with 
the  land,  so  as  to  be  enforceable  by  the 
vendor  or  his  representatives  against  each 
successive  owner.  The  hardship  and  in- 
convenience which  would  in  many  cases 
result  from  holding  that  an  alienee  is  to 
be  bound  by  a  covenant,  of  the  very  exist- 
ence of  which  he  may  have  been  ignorant, 
is  frequently  alleged  as  a  reason  why  the 
burthen  of  such  a  covenant,  should  not  be 
held  to  run  with  the  land.  Upon  the 
whole,  however,  it  seems  to  be  the  sounder 
opinion  that  such  a  covenant,  if  it  be 
reasonable,  may  be  enforced  against  the 
successive  owners  of  the  land  even  though 
the  assigns  are  not  expressly  named ;  but 
in  order  that  it  may  have  this  effect,  it  is 
essential  that  the  alienee,  against  whom 
the  covenant  is  sought  to  be  enforced, 
should  have  the  estate  of  the  original  pur- 
chaser." That  applies  to  the  present  case. 
See  also  the  Report  of  the  Bieal  Property 
Commissioners  set  out  at  p.  117  of  David- 
son's Precedents  in  Conveyancing,  2nd  ed., 
and  Sugden's  Y.  8f  P.,  ch.  15,  s.  1,  par.  2 
to  46,  citing  the  cases  upon  the  subject. 
In  Ognel's  Case  (7),  it  was  resolved  that 
in  the  case  of  an  annuity  in  fee,  in  some 
cases  an  action  of  debt  may  be  maintain- 

(7)  4  Bep.  48b,  Com.  Dig.  Debt  (A.  6,  7),  ibid 
(B);  also  1  Bol.  Abr.  694  (O.),  ^  1. 
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able  for  the  arrears,  otherwise  in  oaae  of 
a  rent,  be  it  rent  service  or  rent-charge 
or  seek,  and  a  reason  is  given,  "  for  when 
the  rent  continues  of  anj  estate  of  free- 
hold, no  action  of  debt  lies  for  the  arrear- 
ages." 

[Blackbcbn,  J. — At  p.  51a,  Hil.  17, 
Eliz.  in  debt  London,  457,  is  cited,  where 
a  rent-charge  was  granted  by  deed  to  a 
ftm»  sole  for  life,  the  rent  was  arrear, 
the  woman  took  Sharp  to  husband,  the 
rent  was  again  in  arrear,  the  wife  died. 
Sharp  brought  an  action  of  debt  against 
the  defendeuat,  heir  of  the  grantor  (tenant 
of  the  land  charged),  for  all  the  said 
arrearages,  as  well  before  as  after  mar- 
riage ;  and  in  that  case  it  was  resolved, 
that  for  the  arrearages  incurred  before  the 
marriage  the  hnsbajad  had  no  remedy  by 
the  common  law,  but  for  the  arrears 
which  incurred  daring  the  marriage,  the 
husband  in  that  case  might  have  an  action 
of  debt  at  the  common  law.  If  that  be 
BO,  it  becomes  unneoessaiy  to  discuss  the 
law  of  covenants  running  with  the  land.] 

That  is  so,  and  in  8  Bl.  Com.  p.  231, 
it  is  stated  as  follows — "  Other  remedies 
for  sabtraotion  of  rents  or  services  are, 
first,  by  action  of  debt,  for  the  breach  of 
this  e3q>re8s  contract,  of  which  enough 
has  been  formerly  said.  This  is  the  most 
usual  remedy,  where  recourse  is  to  be  had 
to  any  action  at  all  for  the  recovery  of 
pecuniary  rents,  to  which  species  of  render 
almost  all  free  services  are  now  reduced 
since  the  abolition  of  the  military  tenures. 
Bat  for  a  freehold  rent,  reserved  on  a  lease 
for  life,  &c.,  no  action  of  debt  lay  by  the 
common  law  during  the  continuance  of 
the  freehold  out  of  which  it  issued,  for 
the  law  would  not  suffer  a  real  injury  to 
be  remedied  by  an  action  that  was  merely 
penonai." 

[Blackbuen,  J. — In  Sir  W.  Loringe's 
Case  (8)  A.  granted  a  rent  to  B.  for  life, 
out  of  the  manor  of  C,  and  afterwards 
enfeoffed  D.  of  the  manor,  who  took  G.  to 
husband,  and  then  B.  died,  and  his  exe- 
cutors brought  debt  against  Q.  It  was 
adjudged — That  for  all  arrears  incurred 
after  the  covertare  debt  lies  against  the 
husband,  or  if  he  were  dead  against  his 
executors.     That  is  an  authority  for  the 

(8)  Fite.  N3. 131,  note  d. 


plaintiff  in  the  present  case.    If  debt  will 
lie  the  plaintiff  is  entitled  to  judgment.] 

Yes,  the  remedy  by  action  of  debt 
would  apply,  if  it  was  not  for  the  rule 
that  a  real  action  was  the  proper  remedy. 
Now  all  real  actions  are  abolished  as 
before-mentioned,  and  the  plaintiff  is 
entitled  to  recover  in  the  present  action. 

K Blackburn,  J. — In  Varley  v.  Leigh  (9), 
ock,  C.B.,  expressed  an  opinion  that 
the  remedy  by  action  real  for  the  reooveir 
of  a  rent  in  fee  having  been  abolished, 
there  oaght  to  be  a  remedy  by  action  of 
debt.] 

Cote,  in  reply,  was  asked  to  distingoish 
Sir  W.  Loringe's  Case  (8),  and  the  opinion 
expressed  by  Pollock,  C.B.,  in  Tarley  v, 
Leigh  (9),  but  he  admitted  that  it  was 
difficult  to  do  so. 

Blacebubn,  J. — I  think  that  all  that 
we  need  decide  is  whether  or  not,  a 
number  of  houses  having  been  conveyed 
under  the  Statute  of  Uses  to  the  use  of 
David  Cotter,  his  heirs  and  assigns, 
subject  to  a  rent-charge  issuing  from 
them,  and  then  the  houses  becoming 
vested  in  the  defendant,  the  plaintiff,  the 
grantee  of  the  rent-charge,  is  entitled  to 
charge  him  the  terre  tenant,  and  require 
of  him,  in  the  present  personal  action,  to 
pay  the  arrears.  Under  the  old  law, 
where  a  freehold  rent-charge  or  annuity 
was  created,  the  proceeding  to  recover  it 
was  by  a  real  action  or  writ  of  annuity, 
and  so  long  as  the  freehold  existed,  em 
action  of  debt  could  not  be  brought. 
Sir  W.  Loringe's  Oase  (8),  which  is  re- 
ferred to  in  Ognel's  Case  (7),  decides  that 
where  a  rent  has  been  granted  for  life 
out  of  a  manor,  which  was  afterwards 
conveyed  to  a  woman  who  takes  a  hus- 
band, and  then  the  grantee  dies,  his 
executors  may  maintain  an  action  of  debt 
against  the  husband,  the  assignee  of  the 
manor,  for  the  arrears.  The  life  having 
dropped,  there  was  no  longer  a  remedy  by 
real  action,  and  then  the  action  of  debt 
would  he.  This  is  exactly  what  the 
present  plaintiff  is  seeking  to  do.  Heal 
actions  are  abolished  by  3  &  4  Will.  4. 
c.  27.  s.  36,  and  the  question  is  whether 

(9)  2  Ezch.  Bep.  448;  8.  c.  17  Law  3.  Sep. 
(K.S.)  Escb.  289. 
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we  onglit  not  to  follow  what  the  oommon 
law  has  said.  It  seems  to  me  that  we 
ought.  This  wotild  be  in  accordance  with 
the  opinion  expressed  by  Pollock,  C.B., 
in  Varleij  v.  Leigh  (9).  It  was  not  neces- 
sary in  diat  case  to  decide  the  point,  and 
it  is  tme  that  Bolfe,  B.,  was  not  satisfied 
that  debt  would  lie  in  consequence  of 
3  &  4  Will.  4.  c.  27  having  abolished  real 
actions.  The  old  cases  were  not  cited 
before  him  when  he  expressed  such  doubt ; 
perhaps  if  they  had  been  he  would  have 
considered  that  the  reasoning  was  not  so 
far  from  satisfactory  as  he  uiought.  At 
all  events  it  is  satisfactory  to  me,  and  I 
think  it  follows  from  what  Pollock,  C.B., 
said,  that  the  objection  of  the  remedy 
being  by  real  action  is  gone,  and  conse- 
quently that  an  action  of  debt  will  lie, 
and  against  the  assignee  of  the  land  just 
as  much  as  against  the  original  grantor 
of  the  rent-charge.  The  question  is  not 
whether  the  covenant  sued  on  is  one  which 
runs  with  the  land,  but  whether  the 
grantee  of  the  rent-charge  may  not  in 
this  action  sue  the  terre  tenant,  although 
he  was  not  the  original  grantor.  Accord- 
ing to  authority,  good  reason  and  justice 
he  may  do  so. 

QuAiN,  J. — I  am  of  the  same  opinion. 
The  distinction  in  the  old  books  appears 
to  be  this :  If  an  annnity  were  granted 
for  years  debt  wonld  lie  for  it ;  if  it  were 
granted  for  life,  in  tail,  or  in  fee,  debt 
wonld  only  lie  for  arrears  after  the  free- 
hold had  determined.  When  it  had  de- 
termined by  death  debt  would  lie,  the 
reason  given  being  that  as  a  question  of 
remedy  you  must  take  your  freehold 
remedy  while  the  freehold  exists,  as  the 
law  will  not  suffer  the  real  injury  to  be 
remedied  by  a  personal  action.  Would 
debt  lie  for  this  rent-charge  except  for 
the  remedy  by  real  action?  Would  it 
lie  against  the  assignee,  who  is  in  posses- 
sion of  the  same  estate  as  the  grantor  of 
the  rent-charge  ?  In  Sir  W.  Lovinge^s 
Case  (8),  cited  in  Ognd's  Case  (7),  it 
appeared  that  Sir  W.  Loringe  was  grantee 
for  life  of  a  rent  out  of  the  moiety  of  a 
manor,  of  which  moiety  a  man  was  sued 
jure  vaoris.  The  rent  was  in  arrear  when 
the  grantee  died,  and  the  executors  brought 
an  action  of   debt  against  the  husband 


only  for  the  arrears,  and  it  was  resolved — 
first,  that  by  the  death  of  the  grantee  the 
grant  for  life  was  turned  into  the  nature 
of  debt ;  secondly,  that  forasmuch  as  the 
husband  took  the  profits  of  the  land 
charged  with  the  rent  when  it  was  in 
arrear,  that  he  only  (without  his  wife), 
shall  be  charged  in  an  action  of  debt,  &c. 
The  action  therefore  was  an  action  against 
a  person  who  was  called  the  pernor 
of  the  profits  of  the  same  estate  as 
the  grantor  had  held,  and  I  apprehend 
that  the  reason  was  the  old  one  given 
by  Wilson,  J.,  in  his  judgment  in 
Mills  y.  Aitriol  (9),  viz.,  that  debt  is 
maintainable  beoanse  the  land  is  debtor. 
Then,  although  the  3  &  4  Will.  4.  c.  27. 
decides  that  real  actions  shall  be  abol- 
ished, the  action  of  debt  will  lie  against 
the  pernor  of  the  property,  just  as  if  a 
real  action  had  been  brought  against 
him  before  the  Act  passed.  I  quite  agree 
that  there  is  no  necessity  'for  going  into 
the  great  question  of  covenante  nuiniug 
with  the  land. 

AbchibaIiI),  J. — I  agree  in  thinking  that 
there  is  no  necessity  to  go  into  the  ques- 
tion of  what  covenants  run  with  the  land. 
This  is  altogether  a  question  of  remedy. 
When  we  come  to  enter  into  the  fall 
reason  why  debt  would  not  lie  for  the  re- 
covery of  the  arrears  of  a  rent-charge,  it 
is  quite  clear  that  the  real  actions  were 
not  abolished  without  providing  for  cases 
of  this  kind.  The  old  law  would  not  suffer 
the  right  injured  to  be  remedied  by  an 
action  merely  personal.  It  is  quite  clear 
from  Loringe's  Case  (8),  that  where  that 
rule  did  not  apply,  the  action  of  debt 
would  lie,  and  inasmuch  as  the  abolition 
of  real  actions  has  removed  that  remedy 
altogether,  I  quite  agree  that  this  action 
of  debt  is  maintainable. 

Judgment  for  the  plaintiff. 


Attorneys  —  Rickards  &  Walker,  agents  for 
Rodway  &  Mann,  Trowbridge,  for  plaintiff'; 
Wollocott  &  Leonard,  agents  for  Abbott  Se 
Leonard,  Bristol,  for  defendants. 


(10)  1  H.  Black.  133 ;  s.  c.  4  T«na  Bep.  94. 
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1878. 
JniielO, 


.} 


THE  QUBIN  V.  PAWLETT. 


Quarter  SeMunu—Buie  of  Practice — 
JBntnf  o/Ajipeala. 

Upon  appeal  to  quarter  setnons  from  the 
nfiuat  of  a  liomte  at  (ha  »peiM  Kcmsing 
tetmns  %t  appeared  that  iA«  preHmmaries 
Mrodiidory  to  an  appeai  required  bp 
9  Oeo.  4  e.  61.  ».  27  had  been  observed, 
bui  that  the  appeal  had  not  been  entered 
and  the  grounde  of  appeal  depoeited  with 
the  derk  of  the  peace  thave  elea/r  days  before 
the  first  day  of  sessions,  pursuant  to  a  rule 
or  standing  order  of  the  sessions.  The 
Sessions  thereupon  refused  to  aUow  the  ap- 
peai  to  be  entered,  and  made  an  order  on 
the  appellant  for  costs : — ^Held,  that  the 
order  of  sessions  must  be  quashed,  for  the 
rule  was  one  which  they  had  no  power  to 
make  inasmtush  as  it  did  not  merely  relate 
to  the  practice  of  the  sessions,  but  added 
to  the  conditions  prescribed  by  the  statute 
with  regard  to  appeals. 

[For  the  report  of  the  above  ca£e,  see 
42  Law  J.  Eep.  (n.s.)  M.O.  157.] 


1878, 
Jnne 


i.    1 
17./ 


8T0CES  V.  ELLIS. 


Interrogaiories — Cross  Interrogaiories — 
BiscredMng  Witness  in  a  Foreign  Country 
—1  WiU.  4.  0.  22.  8.  4. 

dM  action  having  been  brought  against 
the  defendant  for  the  unshilfui  spinning  of 
yam,  the  defendant  aibtainea  an  order  for 
the  examination  by  inierrogaiories  of  a 
person  whom  he  had  employ^  as  manager 
ofMs  works,  and  who  had  gone  to  America. 
The  plaintiff  proposed  to  examine  him  upon 
erosf-vnterrogatories,  severai  of  which  were 
directed  to  the  question  whether  or  not  he 
had  left  his  wife  amd  children  in  England, 
and  whether  or  not  he  had  taken  another 
woman  unth  him  to  America : — ^Held,  that  as 
.these  questions  were  not  relevant  to  the  issue, 
and  had  a  tendency  to  deter  the  witness  from 
coming  to  England  to  give  evidence,  they 

could  not  be  allowed. 

* 

This  was  aa  action  broaght  bj  the 
plaintifis  against  the  defeadoats  to  recover 
New  SBBIS9,  42.— Q.K 


danuiges  for  carelessly,  nnskilfTilly  and 
improperly  Bpinning  yam  which  the  de- 
fendants had  contracted  to  spin  for  the 
plaintiffs.  Thomas  Ashworth  had  been 
employed  as  manager  of  the  defendants' 
spinning  bosiness.  He  had  gone  to 
America,  and  the  defendants  had  obtained 
leave  to  administer  interrogatories  to  him. 
It  was  proposed  by  the  plaintiffs  to  ad- 
minister oross-inteirogatories  to  the  said 
Thomas  Ashworth.  Snch  of  the  cnroes- 
interrogatories  as  were  material  to  the 
point  now  to  be  reported,  were  proposed 
to  be  as  follows — 

1.  When  did  von  leave  Bradford,  York- 
shire, England  r 

2.  Did  you  leave  Bradford  to  go  to 
America? 

3.  Had  yon  not  a  wife  and  ten  or  twelve 
or  how  many  children  living  at  that  time? 

4.  Had  yon  np  to  that  tune  lived  with 
them  at  Bradford  ? 

5.  When  yon  went  to  America,  did  you 
leave  your  wife  and  children  ignorant  of 
your  departure  and  unprovided  for,  and 
did  you  induce  a  woman  who  was  not 
your  wife,  and  who  had  a  husband  and 
children  living,  to  accompany  you  to  Ame- 
rica or  how  otherwise  ? 

6.  How  have  you  been  employed  since 
you  arrived  in-Ajnerica  ? 

7.  What  wages  are  yon  now  earning 
per  week,  and  what  is  about  the  average 
amount  per  week  you  have  earned  since 
your  arrival? 

8.  Have  you  sent  your  wife  any  and 
what  portion  of  such  earnings  ? 

The  rest  of  the  cross-interrogatories 
related  to  the  way  the  spinning  of  yam 
had  been  performed. 

A  rule  nisi  had  been  obtained  calling 
upon  the  plaintiffs  to  shew  cause  why  the 
above  cross-interrogatories  should  not  be 
struck  out  as  irrelevant. 

Waddy  now  shewed  cause  against  the 
rule. — The  Court  has  no  power  to  disallow 
these  questions  which  it  is  proposed 
to  put  to  the  witness,  although  a  Judge 
might  refase  to  allow  them  to  be  put 
at  the  trial.  Even  if  they  are  appa- 
rently  not  relevant  to  the  issue,  they  may 
be  put  as  cross-interrogatories.  A  Court 
of  Equity  would  not  strike  them  out  as 
being  scandalous  and  impertinent.  They 
21 
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may  be  relevani  to  the  qaeation  of  the 
character  of  the  witness.  The  statute 
does  not  give  any  authority  to  the  Court 
to  deal  with  them  now.  See  1  Will.  4. 
0.22. 

[BucKBiTBN,  J.— Section  4  of  that  sta- 
tato  g^ves  a  vety  wide  discretion  to  the 
Court ;  power  is  given  to  "  give  all  such 
directions  touching  the  time,  place  and 
manner  of  such  examination,  as  well 
within  the  jurisdiction  of  the  Court  where- 
in the  action  shall  be  depending,  aa 
without,  and  all  other  matters  and  cir- 
comstances  connected  with  such  exami- 
nations as  may  appear  reasonable  and 
just."  Why  shotdd  not  such  power 
extend  to  cross-interrogatories  as  well  as 
to  interrogatories  P] 

The  Court  cannot  now  tell  what  may 
be  the  relevancy  of  questions  put  upon 
cross-examination,  Tlie  questions  go  to 
the  character  of  the  person  whom  the 
defendant  proposes  to  mil  as  a  witness. 

WHberforee  in  support  of  the  rule. — 
The  effect  of  these  questions  will  be  that 
the  witness  may  be  deterred  from  giving 
evidence.  The  Commissioner  before  whom 
the  witness  will  be  examined  is  simply  a 
ministerial  of&cer,  who  has  nothing  to  do 
with  cautioning  the  witness  or  with  check- 
ing his  answers.  This  Court  has  dear 
jurisdiction  to  strike  out  the  questions. 

[BUCEBTTSN,  J. — If  the  questions  are 
improper  we  must  have  power  to  dis- 
allow them,  but  we  will  spe&k  to  the  other 
members  of  the  Court.  It  seems  to  be  an 
attempt  to  abase  the  privilege  conferred 
by  the  statute.] 

The  question  whether  such  questions 
ought  to  be  allowed  in  cross-examination 
is  touched  upon  in  2  Taylor  on  JEhndence, 
5th  ed.  p.  1,267. 

BucEBUSK,  J.  — We  have  consulted 
some  of  the  other  members  of  the  Court, 
and  we  think  these  cross-intem^tories 
should  not  be  allowed.  The  effect  of  the 
interrogatories  to  be 'administered  to  the 
witness  is  to  ascertain  whether  the  yams 
had  been  spun  in  a  proper  manner.  It 
is  proposed  that  amongst  other  cross- 
interrogatories,  eight  in  number  should 
be  adimnistered  to  him  requiring  him  ^ 
give  certain  particulars  as  to  his  con- 
duct to   his   wife   and  children.      My 


brother  Denman  referred  the  matter 
to  the  Court.  We  have  no  doubt  th«t 
the  Court  has  jurisdiction  to  say  whether 
or  not  such  questions  should  be  allowed 
to  be  put  by  way  of  interrogatory,  just  as 
a  Judge  would  have  jurisdiction  to  decide 
whether  such  questions  could  be  put  to  a 
witness  upon  the  trial  of  a  cause.  In  socli 
a  case  the  Judge  generally  appeals  to  the 
good  feeling  of  the  counsel  not  to  put  such 
questions  unless  it  be  necessary  to  do  so, 
but  it  is  clearly  laid  down  that  questions 
which  tend  to  affect  the  credit  of  a  wit- 
ness may  be  put.  The  limits  within 
which  that  may  be  done  are  extremely 
difficult  to  define.  Looking  at  these  pro- 
posed questions,  we  cannot  say  that  they 
would  not  be  allowed  on  cross-examina- 
tion as  tending  to  affect  the  credit  of  the 
witness,  but  then  we  must  remember  that 
it  is-proposed  to  put  them  to  a  witness 
who  IS  abrtutd,  and  who  cannot  be  com- 
pelled to  come  forward  to  give  evidence. 
The  effect  of  such  interrogatories  would 
be  to  disincline  him  fix)m  coming  forward 
as  a  witness,  and  if  it  be  proposed  to 
examine  him  upon  these  matters  with  the 
intention  of  deterring  him,  it  is  quite 
clear  that  the  questions  ought  not  to  be 
put.  It  is  oertam  that  such  might  be  the 
effect  of  them,  and  probably  they  are 
proposed  for  that  purpose,  which  is  illegi- 
timate. It  is  a  matter  for  our  discretion, 
and  we  think  that  they  should  be  dis- 
allowed. 

AscHiBALD,  J. — I  am  of  the  same  ofnnion. 
When  we  consider  that  the  witness  is  in 
America,  it  becomes  apparent  that  injus- 
tice might  be  done  by  allowing  these 
cross-interrogatories,  the  effect  of  which 
might  be  to  prevent  the  defendant  ob- 
taining the  evidence  of  the  witness.  The 
witness  may  thereby  be  intimidated  and 
deterred  from  commg  forward  to  give 
evidence. 

Bule  aitohUe. 


Attorneys  —  Johnson  &  Weathemll,  agents  fop 
Bavaon  &  Co.,  Bradford,  for  plaintiff;  J.  W. 
Sykes,  agent  for  Watson  Ss  Dickon,  Bndfcid, 
for  defendant. 
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ITTZPATKICK  V.  KELLT. 


1873. 
Jnne 

AiMeraMon  of  Food — Proof  thai  ArUde 
was  represented  to  be  UnaduitercUed — 
GFtMlfy  Knowledge— ^5  ^  36  Vict.  o.  74. 
».  2,  3. 

The  Adulteration  of  Food,  ^c,  Act, 
35  ^  36  7ict.  c.  74,  recites  that  the 
praeUee  of  adulterating  articles  of  food  and 
drink  and  drugs  for  sale  in  fraud  of  her 
Majetly's  subjects,  and  to  the  great  hurt  of 
iheir  health  and  danger  to  their  lives,  r«- 
quires  to  be  repressed  by  more  effectual  laws. 
By  section  2,  every  person  wJu)  shall  seU 
m*y  aHitile  of  food  or  drink  with  which  to 
the  knowledge  of  such  person  any  ingre- 
•dient  or  miiwral  injurious  to  the  health  (f 
persona  eaUng  or  drvtJcmg  such  article  has 
been  imseed,  and  every  person  who  shall  sell 
at  vnadiuUerated  amy  article  of  food  or 
drink,  or  any  drug  which  is  adulterated, 
ehaU  be  liahle  to  certain  prescribed  penal- 
ties. By  section  3,  aaiy  person  who  shaU  seU 
any  article  cf  food  or  drink,  or  any  drug, 
knowing  the  same  to  have  been  mixed  with 
any  other  substance,  with  intent  fraudu- 
lenUy  to  increase  its  weight  or  bulk,  and 
ioho  shall  not  declare  such  admiaiure  to 
any  purchaser  thereof,  before  deUvering  the 
same,  and  no  other,  shall  be  deemed  to  have 
told  an  adulterated  article  of  food  or  drink 
or  drug,  as  the  case  may  be,  under  this  Act. 

Hie  appellant  went  into  the  shop  of  the 
respondent,  a  provision  and  butter  dealer, 
and  asked  for  a  pound  of  butter  ai  seven- 
pence.  A  pound  of  butter  was  handed  to 
him,  in  the  presence  of  the  respondent, 
which  was  afterwards  found  to  be  advl' 
terated  with  different  fats,  not  necessarily 
injurious  to  health : — 

Held,^r«^  that  there  reas  sufficient  evi- 
dence under  section  2  of  a  sale  of  the  butter 
as  unadultercUed ;  secondly,  that  it  was  not 
necessary  under  section  3  to  prove  that  the 
respondent  knew  the  butler  had  been  mixed 
with  some  svAstanoe,  wUh  wUemt  fromdu- 
lently  to  increase  its  bulk. 

[For  tlie  report  of  the  above  case,  see 
4&  Uw  J.  Bep.  (ir.B.)  M.C.  182.] 


1873. 
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THE     QTTEEK    V.  FOBDHAU    AND 
OTHERS   (justices    OF  HEBT- 

fobdshibe). 

Poor  Law  Audit — Proceedings  against 
Overseer  to  recover  Sum  certified  to  be  due 
— Oertificate  of  Treasurer — Buty  of  Jus- 
tices—11  Sf  12  Vict,  c.  91.  ».  9. 

By  11  §r  12  Vict.  c.  91.  s.  9,  in  any  pro-, 
ceedings  to  be  taken  by  an  auditor  before 
justices  to  recover  sums  certified  by  him  to 
be  due,  it  shall  be  sufficient  for  him  to  pro- 
duce a  certificate  of  his  appointment,  and  to 
state  and  prove  that  the  audU  was  held,  that 
the  certificate  was  made  in  the  book  of  ac- 
count of  the  union,  and  thai  the  sum  cer- 
tified to  be  due  had  not  been  paid  to  the 
treasurer  wUhvn  seven  days  after  the  same 
had  been  so  certified,  nor  within  three  clear 
days  of  the  laying  of  the  ittformation,  of 
which  non-paym.ent  a  certificate  in  writing, 
purporting  to  be  signed  by  the  treasurer, 
shall  be  sufficient  proof  on  the  part  of  the 
auditor. 

Upon  an  application  to  justices  under 
this  section  to  issue  their  warrant  to  levy 
the  amount  due  from  the  assistant  overseer 
of  a  parish,  the  evidence  prescribed  by  the 
above  section  was  adduced,  but  the  justices 
refused  to  treat  the  certificate  of  the  treasurer 
as  conclusive,  and  allowed  the  overseer  to 
prove  payments  mMie  by  him  between  the 
date  of  the  certificate  of  the  auditor  and 
that  of  the  treasurer ; — 

Held,  that  in  issuing  their  distress  v>ar» 
rant,  the  justices  hadnotamsre  ministerial 
act  to  perform,  and  were  right,  as  the  section 
made  the  treasurer's  certificate  prima  fade, 
but  not  conclusive  evidence. 

[For  the  report  of  the  above  ca£e  see 
42l«w  J.  Eep.  (N.s.)  M.C.  163.] 


1873 
June  2 
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THE  QUEEN  V.  CUBZON  AND 
OTHEBS. 


Beerhouse  having  Incense  on  May  1, 
1869— TTmm  and  Beerhouse  Act,  1869  (32 
4-  33  Vict.  c.  27),  s.  19. 

By  the  Wine  and  Beerhouse  Act,  1869 
(32  ^  33  Vict.  e.  27),  s.  19,  where,  on 
the  ivrst  of  May,  1869,  a  license  is  in  force 
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with  respect  to  any  house  for  the  sale  ofheer 
to  he  consumed  on  the  premises,  it  shall  not 
be  lawful  to  refuse  an  applicaiion  for  a  eer- 
tijicate  in  respect  of  such  house,  except  on  one 
or  more  of  the  grotmds  specified  in  section  8. 

By  the  Intoxicating  lAquors  (Licens- 
ing Suspension  Act)  Act,  1871,  34  Sf  35 
Vict.  e.  88.  8.  3,  it  was  declared  that, 
ivhere  a  license  had  hy  forfeiture  or  lapse  of 
time  ceased  to  be  in  force,  the  justices  might 
in  their  discretion  refuse  a  certificate  upon 
any  ground  on  which  they  might  refuse  a  cer- 
tificate with  respect  to  any  house  as  to  which 
a  license  was  not  in  force  on  the  first  of 
May,  1869. 

By  the  Licensing  Act,  1872,  35  ^  36 
Viet.  c.  94.  s.  75,  the  Act  of  1871  is  repealed, 
and  section  19  of  the  Act  of  1869  is  made 
perpetual : — 

Held,  that,  notunihstanding  the  repeal  of 
34  ^  35  Vict.  0.  88.  s.  3,  the  justices  had 
a  discretion  to  refuse  a  certificate  in  the  ease 
of  a  house  licensed  on  the  first  of  May,  1869, 
tvhere  the  Ucense  had  lapsed  before  appli- 
cation was  made  for  reneioal. 

[For  the  report  of  the  above  case  see 
42  Law  J.  Eep.  (h.s.)  M.O.  155.] 


'  THE  TRUSTEES  OP  MARKET  HAR- 
1873  BOROUGH        AND       BRAMPTON 

A      •!  oA    "       TCRNPIKB  TRUST  (appellants) 

P  V.      THE      KETTERING     HIGH- 

,     WAY  BOARD  (respoTidetUs). 

Turnpike  Trust — Arrears  of  LUerest  due 
to  Mortgagees — Application  of  ToUs — Con- 
tnbution  under  4-^5  Vict.  c.  59. 

A  Local  Turmnke  Act,  4  Viet.  e.  zzzv., 
after  reciting  that  the  principal  sum  bor- 
rowed on  the  a'edit  of  the  toUs  under  former 
Acts  still  remained  unpaid,  together  with 
arrears  of  interest  thereon,  hy  s.  18  directed 
tJuit  "  all  moneys  received  hy  the  trustees 
should  he  appUed  inthe  first  place  in  paying 
atid  discha/rging  any  interest  which  might 
from,  time  to  time  he  owing  in  respect  of  any 
money  borrowed  on  the  credit  of  the  toUs ; 
secondly,  in  maintaining  and  keeping  the 
road  in  repair;  and  thirdly,  m  reducing 
andpaying  off  the  principal  sumshorrowed." 
An  application  was  made  by  tlie  trustees 


to  justices  for  an  order  on  the  highway  hoard 
to  contribute,  under  4^5  Vict.  c.  59,  o»rf 
of  the  highway  rates  towards  the  repairs 
of  a  turnpike  road: — ^Held  (Quaih,  J., 
dubitante),  that  the  Act  did  not  authorise 
the  payment  of  arrea/rs  of  interest  before 
repairing  the  road. 

[For  the  report  of  the  above  case  see 
42  Law  J.  Rep.  (n.s.)  M.0.  137.] 


(In  the  Second  Dimsion  of  the  Oourt.) 
1872     1 

T  10    I    ^™^  QUEEN  V.   ARMITAOB   AND 

J     ®  Q      I  ANOTHER,  JUSTICBS,    ETC. 

Bastardy — Evidence — DeatJi  of  Mother 
—Hearing  at  Petty  Sessions— 7  Sf  8  Viet. 
0, 101.  s.  3. 

The  evidence  of  the  mother  of  a  bastard 
chUd,  who  is  an  applicant  for  an  afjUiation 
order  against  the  putative  father,  is  neces- 
sary at  the  hearing  of  the  summons  before 
justices  sitting  in  petty  sessions  under  the 
8^9  Vict.  c.  lOL  «.  3.  Therefore,  if  the 
mother  die  after  making  her  applicaiion  for 
a  summons,  and  before  the  hearing  of  the 
summons  at  petty  sessions,  the  justices  have 
no  jurisdiction  to  muke  an  ordefr  thereon. 

Semble,  it  may  be  otherwise  on  the  hear- 
ing of  an  appeal  against  an  affUiatian 
order  under  8  Vict.  c.  10.  s.  6,  if  the  mother 
die  after  the  hearing  of  a  summons  at  petty 
sessions,  and  if  she  has  been  examined  in 
the  presence  of  the  defendant  and  might 
have  been  cross-examined  hy  him  at  the 
Petty  Sessions. 

[For  the  report  of  the  above  case  see 
42  Law  J.  Rep.  (n.s.)  M.O.  15.] 
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A  house  in  Middlesex,  kept  for  some  years 
<u  an  Mm,  under  9  Geo.  4.  e.  61 ,  was  in  Feb- 
ruary, 1872,  left  by  the  licensed  tenant,  who 
gave  up  possession  to  T.  In  March  follow- 
ing, at  the  amvaaX  general  licensing  meeting, 
tgapUeaiion  teas  made  for  a  license  on  behalf 
o^  2*.,  hut  {his  was  refused,  and  no  a^ppeal 
leaa  made  from  the  decision.  The  license 
esgaired  on  April  i>th  when  the  house  was 
tikvt  up,  and  in  May  T.  applied  under  s.  14 
to  the  tpeciai  sessions  for  a  license,  who 
refused  U  on  the  ground  that  the  application 
had  been  aibready  dMposed  of  at  the  general 
licensing  sessions: — -Held,  thai  after  an  un- 
eueeessful  application,  at  the  annual  general 
Ueenting  meeting,  T.  could  not  afterwards 
renew  hie  appluation  at  the  fecial  sessions. 

[For  the  report  of  the  above  case  see 
42  Law  J.  Bep.  (k.s.)  M.C.  13.] 


1873.    1  BELL  (appellant)  v.  ceane  (re- 
Hay  28.  /  spondent). 

Bate  —  Sunday  and  Bagged  Schools 
(Exemption  from  Bating)  Act,  1869,  32 
^  33  Vict.  c.  40— JHseretiou  of  BcOing 
Authority. 

Under  "  The  Sunday  and  Bagged  Schools 
(Exemption  from  Bating)  Act,  1869,"  32 
I*  33  Viet.  c.  40.  «.  1,  by  which  rating 
authorities  may  exempt  from  their  rates 
buildings  used  as  Sunday  or  ragged  schools, 
the  ratmg  authority  has  a  discretion  and  is 
not  bound  to  exempt  any  such  school, 

[For  the  report  of  the  above  case  see 
42  Law  J.  Bep.  (k.b.)  M.C.  122.] 


1873.  1 
June  7.  J 


THK  QUEEN  V.   THE  ABNET  PABK 
CEHETEBT  GOHPAKT. 


Poor-rate — Occupation — Rateable  Value 
— Oemetery — Sale  of  Plots  of  Land — Oon- 
veyance. 

The  appeUants,  a  cemetery  company,  in 
the  year  1869,  according  to  their  usual  cus- 
tom, sold  certain  plots  of  land  to  purchasers. 
The  plats  were  respectwely  conveyed  to  hold 
unto  the  said  purchaser,  his  heirs  and  assigns 
for  ever,  upon  trust  and  to  the  intent  that  he 
tJhe  said  purchaser,  his  heirs  and  assigns, 
may  (su^ect  nevertheless  to  the  rules  and 
orders  for  the  time  being  of  the  company  for 
the  management  and  regidation  of  the  ceme- 
tery) erect  or  construct  a  vauU  or  maxisolewm 
in  or  upon  the  same,  and  may  use  the  said 
phi  as  and  for  a  place  of  burial,  Sfc,  and 
for  no  other  purpose  whatsoever  ;  and  sub- 
ject to  the  inlent  aforesaid  in  trust  for  the 
said  trustees  and  directors,  their  heirs  and 
assigns  for  ever,  as  part  of  the  property  of 
the  company.  The  purchaser  covenanted 
to  repair  the  grave,  mausoleum,  ^.,  and  to 
observe  the  rules  and  orders  made  by  the 
company  for  the  mMiagement  and  regula- 
tion of  the  cemetery.  Part  of  the  working 
expenses  of  the  company  was  the  keeping  in 
order  the  said  plots  for  the  purchasers.  The 
gates  of  the  cemetery  were  closed  at  specified 
times,  after  which  the  purchasers  were  not 
admiited.  In  rating  the  company  to  the 
poor's-raie,  the  sum  received  in  the  year  1869, 
as  purchase  money  far  the  sale  of  tJie  plots  of 
land,  was  treated  as  part  of  the  annual  valm 
of  the  occupation  of  the  cemetery  by  the  com- 
pany in  that  year: — ^e\d, first,  that  the 
company  were  liable  to  be  rated  as  tJis  occu- 
piers of  the  whole  cemetery,  includiitg  the 
plots  s  secondly,  that  the  sum  received  was 
properly  treated  as  part  of  the  ammdlimiue. 

[For  the  report  of  the  above  case  see 
42  Law  J.  Bep.  (n.s.)  M.O.  124] 
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LEBEAU  AND  ANOTHEB  V.  THB 
OENEBAL  STEAM  NATIOATION 
I,      COMPANT. 


Shipping — BtU  of  Lading — "Fo3«e, 
Weight,  and  Contents  unknovtm." 

Where,  on  a  dosed  package  heing  shipped 
for  earriuge,  a  bUl  of  lading,  eontajjiing  an 
innocent  misdescription  of  its  contents  is 
presented  to  the  master  of  the  ship,  and  he, 
tcUhont  asking  questions  or  examination, 
stamps  thereon  "  weight,  value,  andcontetits 
wihunm,"  there  is  a  contract  to  carry  the 
package  whatever  its  contents  may  he.  Wliat 
is  tlie  measure  of  damages  for  loss  of  the 
contents  seems  doriblftd. 

This  was  an  action  tried  in  the  Lord 
Hftjor's  Conrt. 

The  first  connt  of  the  declaration  alleged 
a  contract  by  the  defendants,  as  carriers 
for  reward,  to  carry  and  deliver  silk 
broad  stnffs,  and  a  breach  thereof  by  non- 
delivery. 

The  second  connt  alleged  a  contract 
by  the  defendants,  for  reward,  to  safely 
keep,  take  care  of  and  re-deliver  goods, 
and  a  breach  thereof  by  non-delivery. 

The  particulars  were  as  to  two  pieces 
of  silk  broad  stnff. 

SSW  SSBIBS,  42.— CJ. 


At  the  trial  the  following  were  the 
material  facts  which  appeared.  The  plain- 
tiffs were  shipping  agents  at  Boulogne,  and 
received  from  Lyons  a  closed  package,  to 
be  forwarded  to  London.  They  delivered 
the  package  on  board  a  ship  of  the  defen- 
dants, and  tendered  a  bill  of  lading,  in 
which  there  was  a  written  description  of 
the  goods  as  "linen,"  and  the  captain- 
asked  no  questions,  but  stamped  on  the  bill 
the  words  "  value,  weight  and  contents 
unknown,"  and  signed  it.  On  the  arrival 
of  the  ship  it  was  found  that  the  package 
had  been  tampered  with,  and  two  out  of 
seven  pieces  of  sUk  broad  stuff,  the  real  con- 
tents of  the  package,  abstracted.  The  jury 
found  that  the  goods  having  been  safely 
delivered .  were  lost  by  the  defendants,  as 
carriers,  and  that  they  had  not  been  wil- 
fully misdescribed,  in  order  that  they 
might  be  carried  at  a  lower  rate,  but  had 
been  inadvertently  misdescribed,  and  a 
verdict  having  been  found  for  -the  plain- 
tiffs for  the  amount  of  the  value  of  the 
two  pieces  lost;  and  a  rule  nisi  having 
been  obtained,  pursuant  to  leave,  to  enter 
a  non-suit  on  the  ground  that  there  was 
no  evidence  of  the  contract  alleged,  and 
that  the  plaintiffs  were  estopped  from 
proving  delivery  to  the  defendants  of  the 
goods  mentioned  in  their  particulars — 
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Field  and  Waihly  shewed  cause. — The 
ronti-act  was  to  cany  tlie  goods  in  qaes- 
iion,  and  there  is  nothing  to  prevent  the 
fihippera  fronj  shewing  what  the  goods 
really  were  and  saing  the  shipowners  for 
non-delivery.  For,  first,  aa  respects  the 
nseof  the  term  "  linen,"  Bates  v.  Todil  (1) 
shews  that  a  bill  of  lading  is  only  a  receipt, 
and  is  liable  to  be  re-opened ;  and,  secondly, 
as  respects  the  printed  memorandum, 
Jessd  V.  Bath  (2)  (in  addition  to  being 
to  the  same  effect  as  the  above  case), 
bIiows  that  the  effect  is  to  abrogate  the 
description  and  make  the  bill  of  lading  a 
contract  to  carry  that  which  was  actually 
shipped.  In  that  case  a  professed  weight 
was  inserted  in  the  bill  of  lading,  which 
contained  a  printed  clause,  "  weights,  con- 
tents and  value  unknown,"  and  it  was 
held  that  the  shipowner  might  shew  that 
a  less  quantity  was  in  fact  shipped.  So 
here,  per  contra,  "  linen  "  being  inserted, 
and  there  being  a  similar  printed  clause, 
the  shipper  may  shew  what  kind  of  goods 
were  actually  shipped.  And  if  anything 
be  said  about  hardship  in  paying  freight 
on  linen  and,  recovering  value  as  silk, 
whatever  may  be  the  true  damages  re- 
coverable, on  this  rule  the  question  is  not 
open,  and  if  the  plaintiffs  are  entitled  to  re- 
coveranything  the  rule  must  be  discharged. 
As  respects  the  point  of  estoppel,  if  the 
above  contention  be  correct,  this  point 
also  fails.  Should  iPGanee  v.  The  London 
and  North  Western  Railway  Company  (3) 
and  Knights  v.  Wiffen  (4)  be  relied  on,  it 
may  be  observed  as  to  the  first  that  here 
the  description  was  not  the  basis  of  the 
contract ;  as  to  the  second,  that  here  it  is 
not  found  that  the  position  of  the 
parties  was  altered. 

Talfourd  Salter  and  Finlay,  in  support 
of  the  rule. — Where  printed  and  written 
parts  of  a  bill  of  lading  are  contradictory 
the  latter  prevails — Gumm  v.  Tyrie  (5), 
Jiohertson  v.  French  (6),  Jessel  v.  Bath 
(2).     This  description,  "linen,"  was  ma- 

(1)  I  Moo.&B.  106. 

(2)  S6  Iaw  J.  Rep.  (k.s.)  Exch.  149. 

(3)  3 Hnrl.  &  C.  »43 ;  s.  c.  34  Law  J.  Bep. (n.s.) 
Exch.  39. 

(4)  40  Law  J.  Rep.  (k.s.)  QB.  81. 

(6)  33  Law  J.  Rep.  (w.g.)  Q.B.  97 ;  8.  c.  (Ex.  Ch.) 
34  Iaw  J.  Rep.  (N.S.)  Q.B.  121. 
(6)  4  East  130. 


terial,  for  the  amount  of  freight  depended 
on  the  fact,  and  if  it  is  to  prevail,  requires 
-the  plaintiffs  to  prove  shipment  of  such 
goods,  and  further,  even  if  the  printed 
memorandum  is  to  apply,  it  applies  only  to 
the  quality  of  the  linen,  and  its  meaning  is 
that,  as  the  shipowners  cannot  know  what 
is  inside  the  case,  they  give  notice  that 
they  will  be  not  bound  by  the  description, 
so  as  to  protect  themselves  should  it  not 
be  linen,  and  oblige  the  shipper  to  prove 
it  to  be  linen  in  order  to  make  them 
liable.  A  false  description,  apart  from 
fraud,  is  effective  to  prevent  the  carrier 
being  liable.  Thus- it  is  said  in  Kent'g 
Commentaries,  sect.  604,  that  if  by  mere 
carelessness  a  carrier  is  deceived  as  to  the 
contents  of  a  package  he  is  not  liable  ;  in 
Story  on  Bailments,  sect.  567,  that  if  he  bo 
deceived  and  a  false  answer  given  he  is 
not  liable ;  in  Angell  on  Carriers,  sect.  262, 
264,  that  it  is  sufficient  if  the  effect  of  the 
statement  is  to  deceive,  thongh  not 
intentionally,  because  he  is  deprived  of 
a  portion  of  his  reward  and  takes  less 
care ;  and  in  Smith's  Mercantile  Law, 
284,  citing  Batson  v.  Donovan  (7)  it  is 
said  that  concealment  of  the  nature  and 
value  of  the  goods  exonerates  the  carrier. 
Whether  questions  were  actually  asked 
or  not  makes  no  difference,  for  a  volun- 
teer statement  is  as  effective  as  an 
answer  to  a  question.  The  result  is,  that 
there  was  no  contract,  but  only  an  invo- 
luntary bailment,  though  perhaps  afler 
actual  carriage,  reward  on  a  quantum 
meruit  might  be  recovered.  The  obser- 
vations of  Lord  Wensleydale  in  Walker 
V.  JaeJaion  (8)  were  made  with  respect 
to  the  effect  on  the  carrier,  not  the  inten- 
tion of  the  bailor,  and  in  The  Belfast  and 
Balhjmena  Railway  Company  v.  Keys  (9) 
it  is  in  argument  pointed  out  that  the  de- 
fendant undertook  .  to  carry  light  car- 
riages with  horses  across  the  feny,  and 
made  no  stipulation  whatever  as  to  what 
was  put  into  the  carriage.  A^n,  Tyhj 
V.  Mcrrrice  (10),  Titchbume  v.  White  (11), 
Batson  v.  Donovan  (7),  and  the  review  of 

(7)  4  B.  &  Aid.  21. 

(8)  10  Mre.  &  W.  168 ;  8.  c.  14  Law  J.  Rep. 
(n.s.)  Exch.  346. 

(9)  9  n.L.  Cas.  656. 

(10)  Carth.  468. 

(11)  1  Str.  146. 
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these  and  other  cases  in  Biley  v.  Home 
(12),  shew  that  value  cannot  bo  reco- 
vered on  the  footing  of  the  goods  being 
silk.  Further,  it  may  be  pointed  oat, 
that  the  liability  is  soaght  to  bo  imposed 
on  the  defendants  in  their  character  of 
insorers,  -which  is  discussed  in  Oihbons  v. 
Painlon  (18),  Cahill  v.  The  London  and 
North  Wettenm  Mailway  Company  (14), 
Hollister  v.  Nowlan  (15),  and  Phillips  v. 
Earle  (16),  so  that  the  description  is  es- 
pecially material.  Lastly,  there  is  an 
estoppel,  even  if  there  be  a  contract,  for 
a  false  representation  has  been  made, 
-which  alters  the  position  of  the  defend- 
ants— Faster  v.  Colby  (17),  Howard  v. 
Tucker  (18),  Polhill  v.  Walter  (19), 
Knights  v.  Wiffen  (4)  ;  M'Cance  v.  The 
London  and  North  Western  Bailway  Com- 
pany (3). 

BoYiLL,  G.J. — The  rule  in  this  case  is 
only  to  enter  a  nonsuit  on  the  ground 
that  there  -was  no  evidence  of  the  contract 
alleged  and  an  estoppel  from  shewing  a 
delivery  of  the  goods  contained  in  the  par- 
ticulars, and  not  to  reduce  the  damages  ; 
and  therefore  -we  have  only  to  decide 
-whether  the  defendants  are  entitled  to 
enter  a  nonsuit.  The  contract  is  con- 
tained in  the  bill  of  lading.  Now  it  seems 
to  me  that  it  must  be  taken  that  the 
plaintifis  represented  that  the  contents  of 
the  package  were  linen  goods,  but  that  the 
defendants  refused  to  contract  on  the 
footing  that  this  -was  absolutely  so.  Tlie 
eO'ect  of  this  is  that  it  was  no  part  of  the 
contract  that  the  package  contained  linen, 
and  that  the  defendants  were  not  bound 
to  deliver  linen  goods,  and  in  law  and 
fact  by  the  printed  memorandum  ex- 
pressly repudiated  any  contract  as  respects 
the  nature  of  the  contents  of  the  packa<>[c. 
The  memorandum    was  to   protect  the 

(12)  6  Bing.  212;  s.  c.  7  Law  J.  Rop.  (k.s.) 
CP  32 

(13)  4  Ban.  2,300. 

(14)  10  Com.  B.  Rep.  N.S.  164  ;  s.  c  30  L-iw 
i.  Rep.  (k.8.)  C.P.  289  ;  13  Com.  B.  licp.  N.S.  &18 ; 
31  Law  J.  Rep.  (k-s.)  CP.  271. 

(15)  19  Wcndall  234. 

(16)  8  Pickering  182. 

(17)  3  Hurl.  &  N.  705;  s.c.  28  Law  J.  Rep. 
(S.S.)  Exch.  81. 

(18)  I  B.  &Ad.  712. 

(19)  3  B.  &  Ad.  114. 


shipowners  as  respect  the  contents  against 
any  liability  on  the  footing  that  they 
-were  what  they  were  represented  to  be, 
and  therefore  according  to  Jessel  v.  Bath 
(2)  the  contract  was  to  carry  the  package 
whatever  its  contents  might  be.  This 
being  so,  the  defendants  must  defeat  the 
contract.  It  has  been  argued  that  the 
statement  as  to  the  goods  being  linen  has 
this  effect,  but  the  jury  have  negatived 
any  fraud  or  -wilfiil  representation,  and 
therefore  it  must  be  taken  that  there  was 
a  mere  declaration  made  innocently,  in- 
advertently, and  without  fraud.  If  there 
had  been  a  wilfully  fraudulent  mis-state- 
ment in  order  to  get  the  goods  carried  at  a 
cheaper  rate,  the  contract  would  either  be 
void  for  fraud,  or  the  amount  of  damages 
would  be  limited  ,by  the  value  on  the 
footing  of  the  contents  being  linen  just  as 
in  M'Cance  v.  The  London  and  North 
Western  Railway  Company  (3)  where 
only  the  declared  and  not  the  real  value 
of  the  horses  -was  held  recoverable. 
But  fi:uud  having  been  negatived  the 
contract  remains,  and  it  having  been 
broken  and  no  question  as  to  the  amount 
of  damages  being  before  us,  we  cannot 
make  this  rule  absolute  to  enter  a  non- 
suit. As  regards  what  has  been  said 
respecting  hardship,  the  defendants  may 
save  themselves  by  framing  their  -  bills 
of  lading  differently,  so  as  to  protect 
themselves  &om  a  false  statement  even 
though  there  be  no  fraud,  an  ingredient 
wliicn  existed  in  most  of  the  cited  cases. 
If  my  -view  be  correct,  the  point  as  to 
there  beibg  an  estoppel  is  unarguable. 
There  is  a  statement  made  by  the  one 
party  not  accepted  by  the  other,  there  is 
no  Contract  on  the  footing  that  the  goods 
are  linen,  atid  though  it  may  be,  as  I  am 
inclined  to  think  is  the  case,  that,  if  tho 
point  were  raised,  the  plaintiffs  might 
not  be  entitled  to  recover  larger  damages 
than  if  the  goods  were  linen,  yet  this  is 
not  before  us,  and  on  this  rule  the 
defendants  cannot  succeed,  unless  they 
show  that  they  were  absolved  &om  the 
contract. 

Bkett,  J. — The  plaintiffs,  \vho  wei-d 
forwarding  apents,  shipped  goods  on  board 
the  defo.uliints'  ship  in  a  closed  package  W 
be  carried  from    Boulogne  to  Loiidoii. 


Digitized  by 


Google 


COUET  OF  COMMON  PLEAS: 


[N.  S. 


The  ^Uppers  presented  a  bill  of  lading 
for  signature,  which  represented  the 
contents  to  be  "  linen."  The  goods  were 
not  linen,  but  "  silk  broad  stuff,"  and  the 
freight  of  such  goods  would  be  larger 
than  that  of  linen,  but  when  the  plaintiffs 
shipped  the  goods  they  did  not  know  the 
goods  were  silk,  and  the  jury  have  found 
that  the  representation  was  '  innocent. 
The  goods  having  been  shipped,  and  the 
bill  of  lading  presented  the  captain  did 
not  accept  the  bill  as  drawn,  but  stamped 
on  it  "  weight,  value  and  contents  un- 
known," and  the  closed  package  was 
not  examined.  The  captain  asked  no 
questions  of  the  shippers  as  to  what 
the  contents  were.  According  to  the 
evidence  the  goods  were  stolen  when  on 
board,  and  there  was  no  evidence  of 
positive  negligence  on  the  part  of  the 
shipowners,  the  only  fact  being  that  the 
goods  were  not  delivered  by  them,  the 
package  at  the  end  of  the  voyage  was  there 
but  part  of  its  contents  gone.  The  plain- 
tiffs bring  their  action,  not  founded  on  a 
charge  of  negligence,  but  on  a  liability 
of  the  defendants  as  carriers  to  absolutely 
deliver  the  goods  in  the  same  condition 
as  delivered  to  them.  The  question  is 
whether  there  was  evidence  to  go  to  the 
jury  of  such  a  liability  with  respect  to 
the  goods  actually  shipped,  i.e.  whether 
the  defendants  had  undertaken  a  liability 
as  carriers  of  silk  broad  stuff,  for  the  rule 
is  to  enter  a  nonsuit  on  the  ground  that 
there'  was  no  evidence  of  the  contract 
alleged  in  the  declaration  and  an  estoppel 
from  shewing  the  delivery  of  the  goods 
in  the  particulars.  Now  the  action  is 
between  the  shipper  and  shipowner,  and 
even  if  there  were  not  the  stamped  me- 
morandum there  would  be  the  fact  that 
the  goods  were  shipped  to  be  carried  for 
reward,  and  though  there  were  the  state- 
ment that  the  goods  were  linen  and  no 
limitation  like  the  memorandum,  yet  I 
think  (though  it  is  not  necessary  to  and  I 
do  not  decide  this)  that  between  the 
shipper  and  shipowner  the  misrepresen- 
tation would  not  avoid  the  contract,  for 
aaionoccnt misrepresentation  of  amaterial 
&ct  does  not  make  the  contract  void,  it  is 
only  void  if  there  be  a  wilful  misrepresen- 
tation, i.e.  a  misrepresentation  which  is 
known  to  be  one.     In  other  words  the  bill 


of  lading  between  the  shipper  and  ship- 
owner would  attach  as  the  contract  re- 
lating to  the  goods  shipped  under  it 
whatever  they  were.  But  it  is  said  that 
here  there  was  «.  representation  which 
would  lay  a  larger  liability  on  the  defen- 
dants than  if  the  description  in  the  bill  of 
lading  were  correct,  and  that  it  therefore 
is  to  be  taken  to  have  been  acted  on,  that 
it  therefore  was  a  basis  of  the  con- 
tract, and  that  it  Was  vrithin  M^Ganee 
V.  The  London  and  North  Western  Bail- 
way  Company  (3),  a  representation  which 
binds  the  plaintiffs,  and  as  the  descrip- 
tion is  linen  they  are  not  entitled  to 
shew  that  the  contents  were  silk.  Now 
it  is  material  to  see  what  is  the  meaning 
of  the  stamped  memorandum.  The  bill 
of  lading  is  drawn  up  by  the  shipper 
and  he  innocently  misrepresents  the 
goods  not  to  be  silk  but  linen.  Did 
the  shipowner  act  on  this  P  The  real 
meaning  of  the  stamped  memorandum 
is  shewn  by  what  is  said  in  1  Parsons  on 
Shipping,  198,  and  the  cases  there  cited. 
It  is  there  said :  "  So  it  has  been  held  that 
the  shipowner  is  bound  only  to  deliver 
the  quantity  received  if  the  words '  weight 
unknown '  are  added,  although  a  specific 
weight  is  mentioned  in  the  bill.  So,  if 
the  weight  is  stated  in  writing,  and  the 
expression  'weight  unknown'  is  in  print," 
and  then  in  a  note  it  is  added,  "  In  Clark 
V.  Barnwell  (20),  the  bill  of  lading  con- 
tained tiie  usual  clause  that  the  bozoa 
containing  the  goods  were  shipped  in 
good  order,  'contents  unknown.'  The 
Court  said :  '  It  is  obvious,  therefore,  that 
the  acknowledgement  of  the  master  as  to 
the  condition  of  the  goods  when  received 
on  board  extended  only  to  the  external 
condition  of  the  cases,  excluding  any  im- 
plication, as  to  the  quantity  and  quality 
of  the  article,  condition  of  it  at  the  time 
received  on  board,  or  whether  properly 
packed  or  not  in  boxes.' "  It  seems  to 
me  to  follow  from  that  case  that  when  there 
is  a  closed  package,  and  a  representation  as 
to  its  contents,  the  shipowner  may  accept 
the  bill  of  lading,  or  may  alter  it,  and  if 
he  adds  "  contents  unknown,"  then,  ac- 
cording to  Parsons  on  Shipping,  the  oases 
cited  there,  and  Jessel  ▼.  Bath  (2),  the 

(20)  12  Hot,  272. 
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meaning  is,  that  he  declines  to  accept  the 
representation,  and  merely  accepts  the 
package  as  it  appears  on  the  outside  but 
not  the  statement  as  to  what  is  inside,  he 
does  awaj  with  the  representation,  which, 
if  inconsistent,  is  wiped  out,  and  agrees  to 
a  modified  bill  of  lading  where  there  is 
no  binding  statement  as  to  the  contents, 
and  that  he  contracts  to  carry  what 
really  is  inside.  A  bill  of  lading  so 
stamped  is  reduced  to  a  contract  to  carry 
whatever  is  in  the  package.  If  so,  the 
shipowner  carries  as  a  carrier  whatever  is 
inside,  and  is  liable  as  a  carrier.  Whether 
be  is  liable  on  the  whole  value  or  only 
on  the  footing  of  linen,  is  a  question 
it  is  not  necessary  to  decide,  and  on 
which  I  give  no  opinion  though  I  do 
not  differ  from  what  has  been  said  by  my 
Lord.  It  is  said  that  there  is  an  estoppel 
because  the  position  of  the  shipowner 
waa  altered'.  Lord  Wensleydale,  in  Walker 
V.  Jackson  (8),  says,  as  a  general  rule, 
"  that  if  anything  is  delivered  to  a  person 
to  be  carried,  it  is  the  duty  of  the  person 
receiving  it  to  ask  such  questions  about 
it  as  may  be  necessary ;  if  he  ask  no  ques- 
tions, and  there  be  no  fraud  to  give  the 
case  a  faUe  complexion,  on  the  delivery 
of  the  parcel  he  is  bound  to  carry  the 
parcel  as  it  is."  Here  no  question  as  a 
fact  was,  asked,  therefore  the  case  falls 
within  this  rule.  As  between  the  shipper 
and  shipowner,  on  the  bill  of  lading  as 
modified  by  the  stamped  memorandum 
in  this  case,  it  seems  to  me  that  there  was 
a  contract  to  carry,  as  a  carrier,  whatever 
was  in  the  package,  and  that  there  was 
no  estoppel. 

Geove,  J. — I  have  some  doubt  about 
this  matter.  If  the  printed  memorandum 
were  out  of  the  case  I  should  be  inclined 
to  hold  that  even  in  the  absence  of  fraud 
there  was  a  representation  as  to  the  char- 
acter and  quality  of  the  goods,  and  a  con- 
tract to  carry  those  only,  but  then  comes 
the  printed  memorandum  which  if  alone 
would  take  the  risk  of  anything,  and  I 
have  some  doubt  as  to  the  question 
whether  this  abrogates  the  first  repre- 
sentation. It  has  been  said  that  these 
are  protective  words,  not  necessarily  re- 
pudiating the  statement,  but  then  it  may 
be  said,  has  the  shipowner  a  right  to  say  to 


the  shipper,  you  say  the  contents  are  linen, 
but  I  know  nothing  of  the  contents  and 
so  take  the  goods,  and  insist  on  binding 
you.  This  may  be  an  answer,  and  it  may 
be  ^id  that  Jessel  t.  Bath  (2)  is  in  favour 
of  it,  but  that  case  may  be  distinguished 
on  the  ground  that  the  printed  clause  is 
only  for  thS  benefit  of  the  shipowner,  but 
it  is  putting  the  shipowner  in  a  very  ad- 
vantageous position  to  allow  bim  to  say 
I  decline  the  statement  in  order  to  protect 
myself,  yet  if  anything  happens  I  say 
you  must  prove  the  contents  are  linen. 
I  am  rather  inclined  to  think  as  the  rest 
of  the  Court,  but  have  doubts.  As  to  the 
point  of  the  amount  recoverable,  that  is 
not  before  us,  but  the  contention  that  if 
the  contract  be  in  respect  of  one  amount 
there  cannot  be  a  liability  as  to  another, 
is  useful  in  the  argument  as  respects  the 
meaning  of  the  contract.  On  the  whole 
I  am  inclined  to  agree  with  the  rest  of 
the  Court  on  this  point,  and  as  to  the 
estoppel  I  agree. 

Denman,  J. — After  hearing  the  able 
arguments  in  this  case  I  have  no  doubt, 
and  am  of  opinion  that  the  rule  should  be 
discharged.  The  true  effect  of  the  bill  of 
lading  is  that  it  is  a  contract  to  carry  the 
package,  whatever  was  in  it,  and  there- 
fore there  was  evidence  of  the  con- 
tract in  the  declaration.  During  the 
argument  I  suggested  that  perhaps  the 
expression,  "  contents  unknown,"  might 
not  go  so  far  as  we  now  hold,  and  might 
mean,  "  I  agree  to  carry  linen,  but  do  not 
bind  myself  as  to  ite  quantity  or  quality," 
but  my  doubts  have  been  removed  by  the 
passage  in  1  Parsons  on  Shipping,  and 
the  cases  cited  there.  It  is  clear  that  the 
words,  ''  contents  unknown,"  are  large 
enough  to  cover  what  is  necessary  here, 
and  I  think,  therefore,  the  case  is  within 
Jp.ssel  V.  Balh  (2),  and  the  general  prin- 
ciple laid  down  by  Lord  Wensleydale  in 
Walker  v.  Jackson  (8).  As  respects  the 
amount  of  damages  I  offer  no  opinion. 

Rule  discharged. 


AttomeyB— Learoyd  &  Learoyd,  for  pUintiffti ; 
Ashley  &  Lee,  agents  for  Phillips  &  Pearce,  for 
'   dtffendaQts. 
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Negligence — Action,  when  Maintainable 
—Arbitratur-^ Average  Adjuster. 

Where  parties,  in  order  to  ascertain 
average  contribution  in  dispute,  agree  that 
an  average  adjuster  for  reward  shall  ascer- 
tain and  adjust  the  amount  and  agree  to 
abide  by  his  decision,  such  average  adjuster, 
having/  given  his  decision,  is  not  liable  to  an 
actioti  for  carelessness,  negligence  and  un- 
shilfulness,  if  he  has  acted  in  good  faith. 

The  declaration  alleged  that  before  and 
at  the  time  of  the  retainer  and  emploj- 
ment  of  the  defendant  and  of  his  com- 
mitting the  grievances  hereinafter  men- 
tioned, the  defendant  carried  on  and 
exercised  the  business  of  an  average  ad- 
juster, that  before  the  said  retainer  and 
employment  and  before  the  committing 
of  the  said  grievances,  a  vessel  called  The 
Emma,  having  on  board  a  cargo  of  copper 
ore,  of  which  the  plaintifiFs  were  the  con- 
signees and  owners,  whilst  on  her  voyage 
from  Huelva  to  Liverpool  met  with  tem- 
pestuous weather  and  sustained  injuries, 
and  her  said  cargo  became  damaged  and 
she  was  thereby  compelled  to  put  into  a 
port  of  distress  for  repairs  and  other  ne- 
cessary purposes  and  incurred  certain 
general  average  and  other  losses,  charges 
and  disbursements,  which  said  losses, 
charges  and  disbursements  upon  the  ar- 
rival of  the  said  vessel  at  Liverpool  afore- 
said it  became  and  was  necessary  to 
adjust  and  apportion  in  manner  by  usage 
and  custom  used  and  approved,  and  there- 
jupon  the  master  of  the  said  vessel  on  her 
arrival  at  Liverpool  aforesaid,  as  well  for 
and  on  behalf  of  the  owners  of  the  said 
vessel  as  for  and  on  behalf  of  the  plaintiffs 
as  such  consignees  and  owners  of  the 
said  cargo  as  aforesaid,  at  the  request  of 
the  defendant  and  for  reward  to  him  in  that 
behalf,  retained  and  employed  the  defend- 
ant as  such  average  adjuster  as  aforesaid, 
to  investigate  and  examine  the  vouchers 
and  accounts  of  the  said  losses,  charges 
and  disbursements,  and  to  settle,  adjust, 
make  up  and  prepare  a  statement  shewing 
the  proportion  of  the  said  losses,  charges 


and  disbursements  to  be  contributed  and 
borne  by  the  said  ship,  her  freight  and 
cargo  respectively,  according  *to  the 
usage  and  custom  of  Lloyds,  and  the 
defendant  then  accepted  and  entered 
upon  such  retainer  and  employment, 
and  thereupon  it  became  and  was  the 
duty  of  the  defendant  as  such  average 
adjuster  as  aforesaid,  under  the  said  re- 
tamer  and  employment  to  take  due  and 
proper  care  and  to  use  and  employ  proper 
skill  and  diligence  in  and  about  the  inves- 
tigation and  examination  of  the  vouchers 
and  accounts  of  the  said  losses,  charges 
and  disbursements,  and  in  and  about 
settling,  adjusting,  making  and  preparing 
a  statement  shewing  the  proportion  of 
the  said  losses,  charges  and  disbursements 
to  be  contributed  and  borne  by  the  said 
ship,  freight  and  cargo  respectively  ac- 
cording to  the  said  usa^  and  custom. 
Yet  the  defendant  not  regarding  his  duty 
in  that  behalf  would  not  take  due  and 
proper  care  and  would  not  use  and  em- 
ploy due  and  proper  skill  and  diligence 
in  and  about  the  investigation  and  exam- 
ination of  the  said  vouchers  and  accounts, 
and  in  and  about  settling,  adjosting, 
making  and  preparing  the  said  statement, 
and  conducted  himself  so  carelessly,  neg- 
ligently and  unskilfully  in  that  behalf, 
that  byandthrongh  thecarelessnesa,  negli- 
gence and  unskilnilness  of  the  defendant 
in  that  behalf,  the  said  statement  so 
settled,  adjusted,  made  up  and  prepared 
by  him  was  incorrect,  erroneous  and  im- 
perfect, and  was  incorrect,  erroneous  and 
imperfect  in  this,  that  the  proportion  of 
the  said  losses,  charges  and  disbursements 
to  be  contributed  and  borne  by  the  said 
cargo  of  the  plaintiffs  was  stated,  adjusted 
and  settled  at  a  much  larger  amount 
than  the  same  ought  to  have  been  stated, 
adjusted  and  settled  at  according  to  the 
said  usage  and  custom,  and  in  this  that 
certain  special  charges  were  stated,  ad- 
justed and  settled  as  payable  by  the  said 
cargo  of  the  plaintiffs  which  were  not  so 
payable  according  to  the  said  usage  and 
custom,  whereby  and  by  reason  of  the 
premises,  the  plaintiffs  confiding  in  the 
defendant's  performance  of  his  said  duty, 
and  not  knowing  of  the  breach  of  the 
same  as  aforesaid,  and  believing  that  tho 
said  statement  s6  settled,  adjusted,  made 
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up  and  prepared  was  accnrate  and  correct 
and  properly  made  up,  adjusted  and  pre- 
pared according  to  the  said  usage  and 
custom,  and  that  the  proportion  of  the 
Baid  losses,  charges  and  disbursements  in 
and  by  the  said  statement  stated,  ad- 
justed and  fixed  as  payable  by  the  said 
cargo  of  the  plaintiSs  was  the  correct  and 
proper  portion  payable  by  the  said  cargo, 
and  that  the  said  other  charges  were  pro- 
perly payable  by  the  said  plaintiffs'  cargo 
according  to  the  said  usage  and  custom 
paid  to  the  owners  of  the  said  yessel  the 
said  incorrect  and  excessive  proportion  of 
the  said  losses,  charges  and  disbursements 
so  stated,  adjusted  and  settled  by  the 
defendant  in  the  said  statement  and  the 
said  special  charges.  And  by  reason  of 
the  premises  the  plaintiffs  have  lost  and 
been  deprived  of  the  moneys  so  paid  by 
them  over  and  above  what  .they  would 
otherwise  have  paid. 

The  fourth  plea  alleged  that  before  the 
making  of  the  said  statement  by  the 
defendant  an  agreement  in  writing  was 
made  between  Edward  James  Brown,  the 
master  of  the  said  vessel,  of  the  one  part, 
and  a  certain  firm  under  the  style  of 
Messrs.  Tennants  and  Go.  as  and  being 
the  agents  of  the  plaintiffs  in  that  behalf 
of  the  other  part,  which  said  agreement 
was  in  the  words  and  figures  following, 
namely— 

"This  agreement,  made  the  28th  day 
of  April,  1871,  between  Edward  James 
Brown,  master  and  owner  of  the  English 
schooner  or  vessel,  The  Emma,  of  the 
first  part,  and  Messrs.  Tennants  and  Co. 
•  (which  includes  all  members  of  that 
firm),  of  20,  Bedcross  Street,  Liverpool, 
in  the  county  of  Lancaster,  merchants, 
1)eing  the  owners  or  consignfees  of  cargo 
by  the  said  vessel,  of  the  second  part. 
Whereas  the  said  vessel,  Tl^e  Emma,  laden 
with  a  cargo  of  copper  ore  sailed  from 
Hnelva  on  the  19th  day  of  December, 
1870,  on  a  voyage  for  Liverpool,  and  on 
such  voyage  she  encountered  a  series  of 
heavy  storms  and  seas,  and  was  obliged 
to  put  back  to  Cadiz,  and  thereby  and  in 
consequence  thereof  considemble  damage 
or  loss  has  been  occasioned  or  sustained 
to  the  cargfo,  and  various  expenses  and 
disbursements  have  been  incurred,  and  it 
will  be  necessary  to  have  a  general  average 


or  contribution  in  respect  thereof,  to 
which  the  said  parties  hereto  of  the  second 
part  are  liable  to  contribute.  Now  these 
presents  witness  that  in  consideration  of 
the  engagements  and  agreements  of  the 
said  parties  hereto  of  the  second  part, 
the  said  Edward  James  Brown  doth  here- 
by engage  and  agree  with  the  said  parties 
hereto  of  the  second  part,  that  he  the 
said  Edward  James  Brown  will  deliver  or 
cause  to  be  delivered  at  reasonable  request 
and  time  the  said'  cargo  laden  on  board 
the  said  vessel  unto  the  said  parties  here- 
to of  the  second  part,  their  fiictors, 
agents  and  assigns,  and  permit  them  to 
receive  and  take  possession  and  remove 
the  same  according  to  their  rights,  pos- 
session and  ownership  in  respect  thereof 
on  their  paying  freight  and  other  charges 
and  performing  conditions  as  per  bill  of 
lading,  charter  party  or  agreement,  in 
consideration  whereof  the  said  parties 
hereto  of  the  second  part  do  hereby  for 
themselves  jointly  engfage  and  agree  with, 
the  said  Edward  James  Brown  to  pay  to 
the  said  Edward  James  Brown  or  his 
agents  not  only  the  freight  and  charges  of 
the  said  goods,  but  also  the  proper  pro- 
portion of  the  general  average  loss, 
general  contribution,  charge^  and  ex- 
penses in  respect  of  the  said  cargo,  and  all 
legal  charges  and  other  contribution  loss 
expenses  to  which  they  are  or  shall  bo 
liable,  or  for  or  on  assurances  of  which  in 
the  judgment  of  the  parties  hereinafter 
named,  contribution  ought  to  be  made  by 
the  said  parties  hereto  of  the  second  part, 
or  which  the  cargo  ought  to  bear  under 
the  aforesaid  circumstances.  And  for  the 
better  computing  as  well  the  question  of 
contribution  as  the  amount  which  the 
said  parties  hereto  of  the  second  part  will 
have  to  pay  in  respect  thereof,  and  that 
the  same  may  be  more  readily  ascertained, 
the  said  parties  hereto  of  the  second  part 
do  hereby  further  agree  that  the  same 
shall  be  ascertained  and  adjusted  by  Mr. 
Henry  M.  Loftus,  of  Liverpool,  average 
adjuster  (meaning  the  defendant),  whose 
decision  they,  the  said  parties  of  the  second 
part,  do  hereby  agree  to  abide  by  and  per- 
form, the  average  to  be  adjusted  in  ac- 
cordance with  the  usage  and  custom  at 
Lloyd's. 
As  witness  the  hands  of  the  parties 
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hereto  of  the  second  part  the  day  and 
year  fijst  above  written. 

"  Tennants  &  Co. 
"  Agents  for  the  Tharsis   Solphnr  and 

Copper  Company. 

"  Witness  to  the  signing, 

"  Thomas    Barrett,     20,     Bedcross 
street,  Liverpool." 

And  the  defendant  says  that  his  re- 
tainer and  employment  to  investigate  and 
examine  the  said  vouchers,  and  to  settle, 
adjust,  make  np  and  prepare  the  said 
statement  in  the  declaration  mentioned, 
was  under  and  by  virtue  of  the  said  agree- 
ment and  nototherwise,  and  the  defendant, 
acting  in  good  faith  and  under  such  re- 
tainer and  employment  as  last  aforesaid, 
took  upon  himself  the  burthen  of  the  said 
inquiry  and  investigated  and  examined 
the  said  vouchers  and  made  the  said 
erroneous  statement. 

To  this  plea  there  was  a  demurrer. 

Myburgh,  for  the  plaintiffs. — This  case 
is  not  like  Pappa  v.  Eose  (1),  for  the 
defendant  was  not  an  arbitrator — Russell 
on  ATbitration,  3rd  ed,  42  ;  Leeds  v.  Bur- 
rows (2),  and  the  comments  thereon  in 
Collins  V.  OoUins  (3)  and  Boss  v.  HeU 
sJiam  (4).  The  defendant  was  a  mere 
valuer,  and  it  would  be  contrary  to  public 
policy  for  an  average  adjuster  acting  in 
his  own  business  to  be  protected.  K  he 
had  been  employed  by  one  person  he  would 
clearly  be  liable,  and  he  is  not  the  less  so 
because  employed  by  two  persons. 

[BoviLL,  C.J. — Here  negligence  is  aver- 
red as  well  as  want  of  skill ;  in  Pappa  v. 
Hose  (1),  my  ruling  was  confined  to  want 
of  skill  (5),  and  the  decision  goes  no 
further.] 

Oully  for  the  defendant. — The  defend- 
ant was  in  the  position  of  an  arbitrator, 
and  not  liable  for  negligence  or  want  of 
skill — Bmttell  on  Arbitration,  461 ;  Re  Hall 


(1)  41  Law  J.  Kep.  (n.s.)  C.P.  U  ;  in  Ex.  Ch. 
187. 

(2)  12  East  6. 

(3)  26  Beav.  306;  a.  c.  28  Law  J.  Rep.  (k.s.) 
Chonc  184. 

U)  36  Law  J.  Rep.  (».g.)  Eich.  20. 

(5)  This  ruling  is  folly  set  forth  in  the  reports 
of  Pappa  T.  JRoa»  in  41  'Law  J.  Eep.  (n.s.)  C.P. 
11,  in  Ex.  Ch.  187,  in  accordance  with  this  obser- 
TatioD  and  the  judgment  of  his  Lordship. 


and  Hinder  (6)  ;  and  Pappa  v.  Base  (1) 
applies,  for  though  it  may  be  that  the  ac- 
tual decision  is  to  be  taken  to  be  confined 
to  want  of  skiU,  yet  the  reasoning  equally 
applies  to  want  of  care  or  n^ligence. 

BoviLL,  C.J. — ^Where  parties  agree  that 
a  person  in  the  position  of  the  defendant 
shall  settle  an  amount  in  question  between 
them,  Pappa  y.  Rose  (1)  is  a  distinct  au-- 
thority  that  such  person,  if  he  act 
bona  fide,  is  not  liable  to  an  actiofl  for 
want  of  skill ;  but  that  case  did  not  raise 
the  question  as  to  whether  he  would  be 
liable  to  -  an  action  for  want  of  care  or 
negligence  ;  neglect  wasalleged  no  doubt 
in  the  pleadings,  but  the  direction  to  the 
jury  and  the  argnments  were  confined  to 
want  of  skill,  and  the  question  of  want  of 
care  was  not  before  the  Court  (5) .  Where, 
however,  persons  are  called  on  to  arbitrate 
or  settle  amounts  between  parties  there  is 
no  authority  to  shew  that  an  action  for 
negligence  will  lie  against  those  whom  the 
parties  have  agreed  shall  decide  the  matter. 
In  Watson  on  Awards  (3rd  ed.),  p.  112, 
it  is  said — "  It  has  been  said  that  an  arbi- 
trator is  liable  to  an  action  if  he  miscon- 
ducts himself,  but  I  cannot  find  any  case 
in  which  such  an  action  has  ever  been 
brought."  And  in  Anonymous  Gate  252 
(7),  LordHardwicke  says — "Unless  there 
is  corruption  or  partiality  in  an  arbitrator 
the  party  cannot  set  aside  his  award,  and  if 
it  should  be  allowed  to  make  arbitrators 
defendants,  and  give  them  all  this  trouble 
to  set  forth  the  particular  reasons  upon 
which  they  founded  their  award  it  would 
introduce  very  great  inconvenience  and 
be  a  discouragement  to  any  person  to 
undertake  a  reference."  I  have  never 
known  of  such  an  action ;  it  appears  there 
is  no  precedent  for  it,  and  my  late  brother 
Watson  distinctly  states  that  he  could  find 
no  such  case.  If  this  had  been  a  novel 
case  this  might  be  no  argument,  but  it  is 
a  case  occurring  perpetually,  and  in  which 
generally  one  party  is  dissatisfied,  and  the 
spirit  of  litigation  often  very  strong,  and 
therefore  one  can  hardly  believe  but  that 
by  common  consent  it  yna  advised  that 
no  such  action  would  lie.    There  is  no 

(6)  2  Man.  &  G.  847. 

(7)  3  Atk.  644. 
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precedent ;  the  defendant  acted  bona  fide, 
and  the  minciple  of  Pappa  y.  Bose  (1) 
applies.  It  wonld  be  very  inconvenient 
that  an  action  for  negligence  should  lie 
against  a  person  in  the  position  of  arbi- 
tiator,  and  as  no  instance  of  such  an 
action  exists,  I  am  not  disposed  to  rale 
that  it  can. 

Ebatdio,  J. — ^I  am  of  the  same  opinion, 
and  think  it  wonld  be  extremely  dangerous 
to  lay  down  that  a  person  in  the  position 
of  the  defendant  was  liable  to  an  action 
for  negligence.  It  wonld  be  extremely 
difficult  to  lay  down  what  was  want  of 
care  or  negligence ;  and  though  the  de- 
cision in  the  Exchequer  Chamber  only 
goes  to  the  extent  that  he  is  not  liable  for 
want  of  skill,  yet  a  fregnent  alleged 
gronnd  of  negligence  is  alleged  want  of 
skilL  In  this  case  the  defendant  is  in 
the  position  of  an  arbitrator,  because  he 
is  a  person  by  whose  decision  two  parties 
haying  differences  agree  to  be  bound. 
The  B^er  rule  is,  that  where  parties  agree 
to  be  so  bound,  they  agree  for  better  or 
worse,  and  that  if  such  person  acts  faith- 
folly,  honestly,  without  fraud  or  corrup- 
tion, the  parties  are  to  be  bound,  and  it  is 
inexpedient  that  he  should  ran  the  risk  of 
an  action  for  negligence. 

Bbett,  J. — The  pleadings  shew  an 
agreement  to  accept  the  decision  of  the 
defendant,  which  he  undertakes  to  give 
for  rewaid,  and  the  duty  alleged  is  to 
take  due  and  proper  care,  and  to  use  and 
employ  proper  skill  and  diligence  in  the 
investigation ;  and  then  there  is  the  alle- 
gation that  he  would  not  take  dne 
and  proper  care,  and  would  not  use  and 
employ  due  and  proper  diligence  in  the 
investigation.  The  question  is,  whether 
there  is  such  a  duty  in  the  sense  that  it  is 
so  binding  as  to  make  him  liable  to  an 
action.  It  is  urged  that  there  is — first, 
because  he  is  an  arbitrator;  secondly, 
although  he  is  not  one ;  and  thirdly,  he- 
canse  he  is  an  average  adjuster.  As  to 
the  first  point,  it  is  admitted  that  an 
arbitrator  is  not  liable  for  want  of  skill, 
but  it  is  said  that  he  is  liable  for  negli- 
gence ;  it  is,  however,  a  strong  gronnd  to 
shew  that  this  is  not  so,  that  there  must 
have  been  a  thousand  cases  in  which  the 

Nsw  SsBiBS,  42.— CP. 


point  might  have  apsen,  and  yet  there  is 
no  case  to  shew  it  was  ever  raised.  As 
to  the  second  point,  it  is  said  that  the 
defendant  was  only  to  give  a  decision,  but 
Pappa  V.  £ose(l)  decides  that  he  who 
does  so,  though  not  strictly  an  arbitrator, 
is  yet  not  liable  for  want  of  skill,  and 
though  that  case  only  goes  so  far,  yet  the 
reasoning  in  it  goes  further,  and  if  an 
arbitrator  be  not  liable  for  negligence,  so 
also  a  person  in  the  position  of  the  de- 
fendant is  not.  As  to  the  third  point,  the 
resolution  of  the  law  not  to  inquire  into  the 
conduct  of  an  arbitrator  applies  equally 
to  a  skilled  or  unskilled,  a  professional  or 
non-professional  one,  there  is  no  differ- 
ence,  and  therefore  I  think  it  is  not  shewn 
that  there  is  a  duty  so  binding  that  an 
action  will  he.  I  think  the  plea  is  an 
answer  to  the  action. 

Denuan,  J. — I  also  am  of  opinion  that 
our  judgment  should  be  for  the  defen- 
dant. The  case  of  Pappa  v.  Bose  (1)  is 
only  not  expressly  in  point,  because  the 
only  question  there  was  as  to  skill,  whilst 
here  there  is  another  point,  which  goes  a 
little  farther  perhaps,  because  here  want 
of  care  is  charged.  I  think,  howevei?, 
that  though  Pappa  v.  Bote  (1)  is  not  an 
express  decision,  the  reasoning  in  it  is  on 
all  fours  with  the  present  case .  Martin,  B. , 
there  says — "  The  parties  were  content  to 
take  him  for  better  or  worse,  and  he  is  not 
liable  for  a  wrong  decision  if  given  without 
fraud  " — a  decision  no  doubt  larger  than 
necessary,  but  his  reasoning  applies.  And 
Mellor,  J.,  says — "Both  the  parties  to 
the  contract  ag^ed  to  be  bound  by  the 
opinion  of  Mr.  Bose,  such  as  it  was, 
provided  he  acted  honestly."  Here  the 
parties  were  bound  to  abide  by  the  de- 
cision of  the  defendant,  and  as  he  acted 
in  good  faith  the  plea  is  good.  There  will 
therefore  be  judgment  for  the  defendant. 

Judgment  for  the  defendant. 


AttorDeys — Aliens  &  Carter,  agents  for  Simpson 
&  North,  Liverpool,  for  defendants;  Field, 
BoECoe  &  Co.,  a^nts  for  Bateeon  &  Co.,  Liver- 
pool, for  plaintiffs. 
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BEST  AND    OTHERS  V.   HILL. 


EguUahU  Plea — ArgumentaUve  General 
Istue — Set-off. 

To  a  declaration  for  money  lent,  inoney 
paid,  commission  on  payment  of  bills  of 
exclumge,  interest,  and  on  accounts  slated, 
it  is  not  a  good  equitable  plea,  that  tlus 
defendant  assigned  goods  to  the  plaintiff 
undeee  an  agreement  that  he  was  to  accept 
a/nd  pay  hiUs  of  exchange  against  them, 
make  advances,  and  pay  charges,  and  sell 
tliem,  atid  satisfy  his  claims  in  respect 
tliereof  oui  of  the  proceeds,  and  pay  over 
the  balance,  that  the  goods  wonld  have 
been  sufficient  to  satisfy  such  claims,  hut  by 
tlie  defendant's  negligence  the  proceeds  be- 
came insufficient,  and  the  claim  in  the 
declaration  was  for  the  insufficiency  caused 
by  the  negligence. 

This  was  a  demnrrer  to  a  plea. 

The   declaration  was  for  money  lent, 
money  paid,   conunission  on  payment  of 
bills  of  exchange,  interest,  and,  acconnte 
stated. 
•    The  fourth  plea  was  as  fellows — 

4.  And  for  a  fourth  plea,  and  as  a  de- 
fence on  equitable  grounds,  the  defendant 
says  that  befoi-e  and  at  the  time  of  the 
agreement  hereinafter  mentioned  the  de- 
fendant was,  and  carried  on  the  trade 
and  business  of,  a  rice  merchant  at  Liver- 
pool, under  the  name  and  style  and  firm 
of  Hill  &  Smith,  and  that  the  plaintiffs 
were  also  commission  agents  and  fac- 
tors, and  as  such  carried  on  business 
at  Liverpool,  under  the  name  and  style 
and  firm  of  Roger  Best  &  Co.,  also  at 
Monte  Video,  under  the  name  and  style 
and  firm  of  Rogers  &  Brothers,  and  also 
at  Buenos  Ayres,  under  the  name  and 
style  and  firm  of  John  Best  &  Brothers, 
and  thereupon  it  was  mutually  agreed  by 
and  between  the  plaintiffs  and  the  defen- 
dant, for  commission  and  reward  to  be 
received  by  the  plaintiffs  in  that  behalf, 
that  the  defendant  should  consign  rice  to 
the  plaintiffs'i  said  firm  at  Liverpool  in 
certain  ships  there,  to  the  plaintiffs'  said 
firms  at  Buenos  Ayres  and  Monte  Video 
aforesaid,  for  sale  by  the  plainti£b  for  the 
defendant  at  Buenos  Ayres  and  Monte 


Video  aforesaid,  and  that  the  plaintiffs 
should  accept  certain  bills  of  exchange 
drawn  by  the  defendant  on  the  plaintifis 

rinst  the  said  rice  and  in  anticipation 
the  receipt  by  the  plaintiffs  of  the 
proceeds  of  the  sales  thereof,  and  that 
the  said  bills  should  be  met  and  paid  by 
the    plaintiffs,    and    that    the    plaintiffs 
should    make   certain   advances    against 
the  said  rice  so  consigned,  and  should 
pay  the  charges  and  expenses  in  conse- 
quence of  such  consignment,  acceptances 
and  sales,  and  that  the  defendant  should 
assign  and  transfer  to  the  plaintiffs  the 
bills  of  lading  in  respect  of  the  said  rice, 
and  that  the  plaintiffs  should  sell  the  said 
rice  at  Buenos  Ayres  and  Monte  Video 
aforesaid,  and  pay  and  satisfy  out  of  the 
proceeds  of  the  said  sales  such  acceptances 
and  several  payments  by  the  plaintifib  in 
respect  thereof^  also  the  said  advances, 
charges  and  expenses,  and  interest  thereon 
as  well  as  the  said  reward  and  commis- 
sion, and  that  the  plaintifiGs  should  pay  to 
the  defendant  the  balance  of  the  said 
proceeds    after    deducting    such    accep- 
tances, payments,  advances,  charges,  ex- 
penses, interest,  reward  and  commission 
as  aforesaid.     And  the  defendant  farther 
says  that  he  accordingly  consigned  rice  to 
the  plaintiffs  for  sale  ufwn  the  terms  afore- 
said, and  the  plaintiffs  accepted  bills  of 
exchange  drawn  by  the  defendant  against 
the  said  rice  as  agreed,  and  made  the 
said  payments  and  advances  against  the 
said  rice  as  agreed,  and  that  the  defen- 
dant duly  assigned  and  transferred  to  the 
plaintiffs  the  bills  of  lading  in  respect  of 
the  said  rice,  and  employed  the  plaintiffs  to 
sell  the  said  rice,  and  to  apply  and  pay 
the  proceeds  thereof  upon  the  terms  and 
in  the  mfOiner  aforesaid,  and  not  other- 
wise.   And  the  defendant  further  says  that 
the  plaintiffs  took  possession  of  and  held 
the  said  rice  under  and  by  virtue  of  the  said 
bills  of  lading  and  upon  the  terms  afore- 
said, and  not  otherwise.     And  the  defen- 
dant further  says  that  the  moneys  so 
mentioned  to  have  been  lent  and  paid, 
as  in  the  declaration   mentioned,  were 
and    are    the    said    advances  and   pay- 
ments sq  made  as   in   this  plea  men. 
tioned,   and  that  the  said  bills  of  ex- 
change in  the  said  declaration  mentioned 
were  and  are  the  said  bills  of  exchange 


Digitized  by 


Google 


Vol.  42.] 


MICHAELMAS  TERM,  1872. 


II 


in  this  plea  mentioned,  and  that  the  said 
interest  in  the  declaration  mentioned  was 
and  is  the  interest  in  respect  of  the  said 
payments  and  advances  so  made  bj  the 
plaintiffs  as  agreed,  and  that  the  com- 
mission in  the  declaration  mentioned  was 
and  is  the  said  commission  in  respect  of 
the  said  sales  and  consignments  and 
acceptances  in  this  plea  mentioned,  and 
that  the  acconnts  so  mentioned  in  the 
declaration  to  have  been  stated  were 
stated  of  and  concerning  the  said  ad- 
vances, payments,  commission, '  reward 
and  interest  as  aforesaid,  and  not  other- 
wise.  And  the  defendant  farther  says  that 
tbe  plaintiffs  took  snch  negligent,  bad 
and  improper  care  of  a  part  of  the  said 
rico  whilst  the  same  was  in  their  posses- 
sion as  aforesaid,  that  the  same,  when 
sold  by  the  plaintiffs  as  hereinafter  men- 
tioned, became  and  was  in  bad  condition, 
and  deteriorated  in  valne,  and  the  same 
by  reason  thereof  was  sold  by  th&  plain- 
tiffs at  mnch  lower  and  inferior  prices 
than  it  might  and  would  and  ought  to 
have  been  sold,  and  the  plaintiffs  also 
negligently  and  improperly  sold  the  said 
rice  at  prices  mnch  below  the  market 
prices  of  such  several  goods  when  sold, 
and  at  which  market  prices  the  said  rice 
might,  could  and  oaght  to  have  been 
sold  by  the  plaintiffs,  and  the  plaintiffs 
before  this  snit  received  the  proceeds 
thereof.  And  the  defendant  further  says 
that  the  said  rice,  before  this  snit,  coiUd 
and  might  and  ought  to  have  been  sold  and 
realised  by  the  sales  thereof,  and  but  for 
such  bad  and  improper  care  and  negligent 
and  improper  sales  and  misconduct  would 
have  realised  sufficient,  and  much  more 
than  sufficient  to  have  fully  paid  and 
satisfied  the  said  loans,  payments,  re- 
ward, commission,  charges,  interest,  ac- 
ceptances and  the  whole  of  the  claims 
of  the  plaintiffs  in  respect  thereof,  and 
now  sued  for,  if  the  same  had  been 
taken  due  and  proper  care  of  by  the 
t  '  plaintiffs  as  aforesaid,  and  sold  with  due 
and  proper  care,  and  that  by  and  through 
the  mere  n^ligence,  ^vilful  default  and 
improper  conduct  of  the  plaintiffs  as 
aforesaid,  the  said  rice  and  the  proceeds 
thereof  became  and  were  before  this  suit, 
and  are  insufficient  to  discharge  the  said 
acceptances,    payments,  loans,    charges, 


reward,  commission,  interest  and  moneys 
now  sued  for,  and  the  said  deficiency, 
which  is  the  claim  for  which  this  action 
is  brought,  and  no  other  or  different 
claim,  has  entirely  arisen  from  the  plain- 
tiffs' said  negligence,  de&nlt  and  mis- 
conduct. 

To  this  plea  the  plaintiffs  demurred. 

Cohen,  for  the  plaintiffs,  argaed  that  as 
the  cross-claim  was  for  unascertained 
damages,  the  plea  was  bad  as  a  plea  of 
equitable  set-off,  citing  Bau'son  v.  Samuel 
(1)  and  Story's  Bquili/  Jurisprudence,  650- 
658,  and  that  it  did  not  amount  to  the 
general  issae. 

Butt  (Baylise  with  him),  for  the  defen- 
dant, argued  that  the  plea  was  a  good 
equitable  defence,  citing  Tha  Mutual  Loan 
Fund  Association  v.  StuIlow(2)  and  Beasley 
V.  Darctf  (3),  and  that  it  amounted  to  the 
general  issae. 

BoviLL,  G.J. — In  this  case  a  cross- 
claim  is  relied  on  of  which  the  amount 
has  not  been  ascertained.  Such  a  claim 
cannot  be  made  the  subject  of  set-off  at 
law ;  and  as  to  the  Courts  of  Equity,  the 
claim  not  being  ascertained,  they  could 
not  deal  with  it,  and  could  not  g^nt  an 
absolute  perpetual  injunction,  .bat  only 
impose  terms,  as  that  there  should  bo 
a  trial  at  law,  the  damages  ascertained 
and  execution  stayed;  again,  a  further 
difficulty  would  arise — this  would  lead 
to  delay,  damages  might  be  recovered 
for  it,  and  there  might  be  terms  as  to 
payment  into  Court.  So  that  the  claim  is 
not  available  as  an  eqnitable  set-off.  And 
although  the  twa  claims  arise  out  of  the 
same  transaction  this  is  not  enough ;  and 
I  cannot  distinguish  the  case  from  Eawsmi 
V.  Samuel  (1),  for  in  that  case,  there  being 
a  claim  for  unliquidated  damages  liqui- 
dated by  verdict,  and  on  the  other  hand  a 
long  unsettled  account,  Lord  Cottenham 
says,  "  Whatever  weight  may  be  attached 
to  this  statement  of  belief  as  to  the  prob- 
able balance  of  a  long  and  complicated 

(1)  1  Cr.  &  Ph.  161 ;  s.  c.  10  Law  J.  Erp. 
(m.8.)  Chanc.  2U. 

(2)  6  Com.  B.  Kep.  N.8.  449 ;  8.  c.  28  Law  J. 
Hep.  (k.8.)  C.P.  108. 

(3)  2  Scb.  &  Lef.  403,  note. 
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account,  the  case  is  certainly  not  one  in 
which  the  plaintiffs  in  equity  can  ask 
the  Court  to  assnme  that  the  balance  will 
be  in  their  favour.  The  equity,  therefore, 
must  rest  on  the  admitted  evidence  of  a 
complicated  and  unsettled  account.  It 
was  said  that  the  subjects  of  the  suit  in 
this  Court,  and  of  the  action  at  law,  arise 
out  of  the  same  contract ;  but  the  one  is  for 
an  account  of  transactions  under  the  con- 
tract, and  the  other  for  damages  for  the 
breach  of  it.  The  object  and  subject- 
matters  are  therefore  totally  distinct ;  and 
the  fact  that  the  agreement  was  the  origin 
of  both  does  not  form  any  bond  of  union 
for  the  purposes  of  supporting  an  injunc- 
tion." It  is  impossible  to  distinguish 
that  case  from  the  present,  and  the  plea 
thei-efore  is  not  good  as  an  equitable  plea. 
It  is  then  said  that  the  plea  amounts 
to  never-indebted,  but  such  a  plea  denies 
there  being  a  debt,  whereas  here  the  de- 
claration and  plea  both  shew  a  debt, 
and  it  cannot  be  said  that  it  was  contem- 
plated the  payment  should  be  out  of  the 
damages  for  the  plaintiff's'  breach  of  con- 
tract. 

Keating,  J. — I  am  of  the  saoie  opinion. 
It  is  conceded  that  unliquidated  damages 
are  not  the  subject  of  set-off  at  law,  and 
no  authority  has  been  cited  to  shew  that 
a  Court  of  Equity  would  deal  with  them 
as  a  cross-claim  till  ascertained,  and  in 
both  Rairgoii  v.  Samtwl  (1)  and  Beasleyv. 
Bareij  (3),  the  unliquidated  damages  were 
first  liquidated.  As  respects  the  plea 
amounting  to  the  general  issue,  I  cannot 
comprehend  how  it  can  be  urged  that  there 
was  no  debt. 

Brett,  J. — ^The  plea  is  bad  at  common 
law,  because  the  claim  is  for  unliquidated 
dacmagcs,  and  in  equity  because  the  claim 
is  unconnected  and  unliquidated,  and  a 
Coui't  of  Equity  would  not  grant  an  un- 
conditional injunction,  for  which  Bawson 
V.  Samuel  (1)  and  Beasleij  v.  JDarcy  (3) 
are  authorities.  As  respects  the  plea 
amounting  to  the  general  issue,  to  put  the 
matter  most  favourably  for  the  defendant, 
the  arrangement  is  that  if  there  be  a  de- 
ficiency ou  sale,  it  is  to  be  paid,  but  there 
has  been  a  sale  and  a  deficiency,  therefore 
there  is  a  debt,  and  the  defence  set  up  that 


this  is  the  plaintiffs'  own  &alt  is  tiie  sub- 
ject of  a  cross  claim. 

Denhan,  J.,  concurred. 


Attorneys — Field,  Boscoe  &  Co.,  agents  for  Bate- 
son  &  Co.,  Liverpool,  for  plaintifis ;  Gregory  & 
Co.,  for  defendant, 


1871.  -1 

Nov.  20.       I       STEPHENS  V.  THE  AUSTRA- 

1872.  f  LASIAN    INSCKANCB   COMPANY. 
Nov.  H  21.  J 

Marine  Insurance — Deck  Cargo — Opcji 
Policy — Declaration,  of  Risks. 

Where  a  shipowner  was  in  the  liabii  oj 
receiving  shipments  of  cotton  to  be  carried 
on  deck,  aometimes  at  the  request  and  risk 
of  the  shippers,  sometimes  for  his  own  con- 
venienee,  and  under  a  dean  biU  of  lading 
at  his  ou)n  risk,  and  to  protect  himsdf  as  to 
jettison  in  the  latter  case,  entered  into  open 
policies  of  insurance  as  to  which  the  usage 
was  that  he  was  bound  to  declare  aU  his 
risks  in  order  of  shipment,  and  rectify  any 
mistake  even  after  loss  known ;  and  his 
agent,  hy  negligeiux  m-  mistake,  gave  a 
clean  bill  of  lading  for  a  certain  shipment 
and  gave  iw  notice  to  him,  but  such  ship- 
owner on  discovering  ilie  omission  altered 
his  declarations  by  inserting  this  shipment 
though  after  loss  known, — Held,  that  he 
had  an  insurable  interest,  as  at  law  a  writ- 
ten contract  cannot  be  varied  on  the  ground 
of  negligence  or  mistake,  and  was  entiUed 
to  alter  the  declarations  both  according  to 
the  usage  which  eovM  not  be  said  to  he  un- 
reasonable and  according  to  the  doctrine  to 
be  deduced  from  decided  cases,  thai  by  the 
usages  of  merchants  and  widerwriters,  re- 
cognised by  the  Courts  without  formal  proof , 
such  declarations  may  be  altered  even  t^r 
loss  Icmnon,  if  the  alterations  be  made  utno- 
cienily  and  withoui  fraud. 

This  was  a  Special  Case  argued  in 
Michaelmas  Term,  1871,  and  postponed 
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for  the  statement  of  a  snpplemental  case, 
which,  on  the  matter  commg  again  before 
the  Court  this  term,  was  foond  imma- 
terial 

The  material  &cta  and  the  argnments 
of  connsel  are  fnllj  set  forth  in  the  judg- 
ment'. 

HdUcer  {Wathin  Williams  with  him), 
for  the  plaintiff. 

Sir  O.  Honyman  {Bruce  with  him),  for 
the  defendants. 

In  addition  to  the  cases  mentioned  in 
the  judgment,  Harman  v.  Kingston  (1), 
Bobinton  v.  Touray  (2),  Kewley  v.  B/yom 
(3),  and  Henchman  y.  Offley  (4),  were 
referred  to. 

Gw.  adv.  vuU. 

The  judgment  of  the  Court  (S)  was 
now  (^ov.  21)  delivered  by — 

Bkett,  J. — In  this  special  case  the  facts 
stated,  which  seemed  to  be  material,  are 
that  the  plaintiff  acted  in  London  as  in- 
surance broker  for  Messrs.  Chappie  &  Co., 
shipowners ;  that  they  were  owners  of  a 
line  of  steamers  plying  between  Alexan- 
dria and  Idrerpool ;  that  their  agent  at 
Alexandria  was  Mr.  Grace ;  that  during 
the  American  war  Chappie  &  Co.  were 
extensively  engaged  in  carrying  cotton 
from  the  Levant  to  Liverpool ;  that  part  of 
the  cotton  was  frequently  carried  on  deck ; 
that  some  cotton  was  so  carried  by  the 
request  and  at  the  risk  of  the  shipper, 
and  for  a  less  freight ;  that  in  such  case 
it  was  the  practice  that  it  should  be  stated 
in  the  bill  of  lading  that  the  cotton  was 
on  deck  by  the  shipper's  request  and  at 
his  risk  ;  that  some  cotton  was  carried  on 
deck  by  the  shipowner  in  order  to  enable 
him  to  cany  a  larger  carfo  ;  that  in  such 
case  it  was  at  the  shipowner's  risk  ;  that 
in  such  case  he  g^vo  a  clean  bill  of  lading; 
that  shipowners,  who  carried  deck  loads 
for  their  own  convenience  and  therefore 


(1)  3  Cainpb.''laO. 

(2)  3  Campb.  160. 

(3)  2  H.  BL  343. 

(4)  Ibid.  34d«. 

(6)  Willes,  J.,  Keating,  J.,  and  Brett,  J. 


their  own  risk,  often  protected  themselves 
ag^nst  probable  loss  by  jettison  by  keep- 
ing on  foot  open  pohcies  especially 
effected  to  cover  the  risk  by  declaring 
upon  them.  The  case  then  contained  the 
following  statement  as  to  usage — "Ac- 
cording to  the  usage  of  the  msurance 
business  when  a  policy  is  effected  on  goods 
by  ship  or  ships  to  be  thereafter  declared, 
the  policy  attaches  to  the  goods  as  soon 
as  and  in  the  order  in  which  they  are 
shipped ;  and  directly  the  assured  knows 
of  the  shipment  of  the  goods  he  is  bound 
to  declare  them  to  the  underwriter  on 
the  policy,  and  to  declare  them  in  the 
order  in  which  they  are  shipped.  He  is 
not  entitled  to  declare  some  of  the  risks 
and  remain  his  own  insurer  as  to  the 
others.  In  case  by  oversight  or  other- 
wise the  goods  are  declared  on  the  policy 
in  an  order  different  from  that  in  which 
they  were  shipped,  the  assured  is  bound 
to  rectify  the  declarations,  and  make  them 
correspond  with  the  order  of  shipment. 
The  underwriter  would  require  to  see  the 
bills  of  lading,  and  would  insist  on  the 
declarations  being  made  to  follow  the 
sequence  of  the  bills  of  lading.  The  de- 
clarations are  often  thus  rectified,  and 
sometimes  even  after  loss."  In  1864  and 
1865  Messrs.  Chappie  &  Co.,  through  the 
plaintiff,  their  broker,  effected  in  London 
with  the  defendants  and  others  certain 
policies  on  cotton  on  deck  per  steamer  or 
steamers  from  Asia  Minor  to  Liverpool. 
The  first  set  of  such  policies  were  made 
on  the  29th  of  March,  1864,  to  the 
amount  of  25,000Z.,  and  the  second  set 
were  made  for  a  further  stmi  of  25,000{., 
to  follow  on  the  12th  of  January,  1865. 
In  the  autunm  of  1864,  and  at  the  be- 
ginning of  1865,  Messrs.  Chappie  &  Co., 
hy  Grace,  their  agent  at  Alexandria, 
shipped  thence  in  various  steamers  cotton 
on  deck  at  their  risk  and  cotton  below. 
Declarations  were  made  on  the  cotton  ship- 
ped on  deck  on  the  policies  before  men- 
tioned in  the  order  of  shipments  in  respect 
of  all  the  cottons  shipped  on  deck,  except 
in  respect  of  one  parcel  shipped  on 
board  The  Behera.  Such  declarations 
were  made  in  London  by  the  plaintiff 
upon  information  of  the  shipments  for- 
warded by  Grace  to  Chappie  &  Co. 
The  declarations  on  the  policies  of  the 
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29th  of  ^larch,    1864,    were    made  as 
follows — 

29  Oct.,  1861  £3,400  on    68biile8perZ..viia. 


29  Nov. 

7,000  „  102 

,      Ajax. 

10  Dec. 

.,        2,S00   „    44 

,      Ocean  King 

31  Dec. 

„        1,200   „    20 

,      Behera. 

9  Jan., 

1865    7,000  „  115 

,      Kuan^a. 

16  Jan. 

„       3.900   „     81 

£25,000 

Declarations  were  also  made  bat  not  to 
the  full  amonnt  on  the  policy  of  the  12th 
of  January,  18G5.  It  afterwards  ap- 
peared that  under  the  circumstances 
stated  in  tho  case,  Messrs.  Chosemi, 
Mellor  &  Co.  had  shipped  102  bales  of 
cotton  on  board  The  Beliera  at  Alexandria 
on  the  20th  of  December,  1864,  that  is 
to  say  before  the  shipment  on  board  The 
Behtra  of  twenty  bales  on  the  31st  of 
December,  and  before  the  shipments  on 
board  27(6  A^i/a>tza  of  the  9th  of  January  and 
tho  16th  of  January,  1865.  The  102  bales 
were  directed  to  bereceivedand  werein  fact 
received  to  be  shipped  on  deck  at  ship- 
per's risk ;  but  by  mistake  a  clean  receipt 
waa  given  for  them  by  tho  mate,  and  a 
clean  bill  of  lading  by  Gtrace.  Ho,  how- 
ever, supposing  always  that  the  102  bales 
had  gone  at  shipper's  risk,  did  not  advise 
the  defendants  to  declare  them,  and  they 
were  not  declared.  Tlie  Behera  sailed 
from  Alexandria  and  encountered  heavy 
weather,  and  on  the  15th  of  January, 
1866,  the  twenty  bales  and  the  102  bales 
were  jettisoned.  The  loss  became  known 
to  Chappie  &  Co.  on  the  18th  of  January, 
1865.  The  vessel  arrived  in  Liverpool 
on  tho  19th  of  January.  On  the  25th  of 
January,  1865,  Messrs.  Mellor  &  Co.,  of 
Liverpool,  claimed  payment  of  the  value 
of  102  bales  as  being  owners  of  a  clean 
bill  of  lading  given  in  respect  of  them. 
The  plaintiff  on  the  27th  of  January, 
1865,  altered  the  declarations  in  the 
policies  of  tho  29th  of  March,  1864,  as 
follows — Ho  struck  out — 

£7.000  on  116  bales  per  Isyanca. 
3,900  „     81     „ 

And  replaced  those   declarations  as  fol- 
lows— 

9  Jan.,  1865  £6,000  on  102  bales  per  Behera. 

9  Jan.,  1865   4,900  „  part  of  116        „     Nffansa. 


He  at  the  same  time  altered  the  declara- 
tions to  correspond  in  the  policies  of  the 
12th  of  January,  1865.  A  portion  of  tho 
policies  of  the  12th  of  January,  1865, 
sufficient  to  cover  the  loss  on  I7te  Behera 
deck  cargo  remained  still  undeclared,  and 
the  plaintiff  on  the  27th  of  January, 
1865,  filled  up  the  said  policies  by  de- 
claring, amongst  other  declarations, 

£6,000  on  102  bales  per  Behera. 

On  these  facts  it  waa  argued  before  us, 
on  behalf  of  the  plaintiff,  that  Chappie 
&  Co.  had  an  insurable  interest ;  that 
although  the  intention  of  tho  shippers  at 
the  time  of  the  shipment  was  in  fact  that 
the  goods  should  be  carried  on  deck  at 
their  risk,  and  although  at  the  same 
time  it  was  the  intention  of  the  defend- 
ants' agent,  Mr.  Grace,  to  receive  them 
to  be  carried  on  deck  at  shipper's  risk, 
yet  inasmuch  as  Grace  had  by  mistake  or 
negligence  given  a  clean  bill  of  lading, 
Messrs.  Chappie  &  Co.  could  not  protect 
themselves  against  the  holders  thereof  in 
respect  of  the  loss  by  jettison,  even 
though  such  holders  might  be  identified 
with  the  shippers ;  that  Chappie  &  Co. 
therefore  stood  to  lose  by  a  jettison  by 
reason  of  perils  of  the  sea;  and  were 
therefore  bo  far  interested  as  to  be  en- 
titled to  insure  against  such  loss.  It 
was  farther  contended  on  behalf  of  the 
plaintiff,  that  Chappie  &  Co.  were  insured 
against  the  loss  which  had  occurred  on 
and  by  virtue  of  tho  policies  of  the  29th 
of  March,  1864;  that  by  the  usage  of 
insurance  basincss  they  were  not  only 
entitled  but  bound  to  rectify  the  declara- 
tions on  that  policy  as  they  had  done, 
and  that  the  declarations  were  to  be  read 
as  if  the  shipment  of  the  102  bales  on 
the  20th  of  December,  1864,  had  been 
declared  in  due  order ;  and  that  the  de- 
clarations might  be  properly  altered  afler 
the  loss  was  known.  It  was  contended 
on  behalf  of  the  defendants,  that  the 
shipowners,  Messrs.  Chappie  &  Co., 
were  not  bound  by  the  mistake  or  negli- 
gence of  Grace  in  signing  a  clean  bill  of 
lading ;  that  under  the  eircnmstances  he 
had  no  authority  to  sign  any  but  a  bill  of 
lading  expressing  that  the  goods  were 
shipped  by  the  request  of  the  shippers 
and  at  their  risk  ;  that  Messrs.  Chappie 
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&  Co.  not  being  bonnd  by  the  clean  bill 
of  lading  were  at  no  risk,  and  therefore 
had  no  insnrable  interest ;  that  if  they 
had  such  interest,  it  was  not  insured ;  for 
that  by  the  recognised  law  of  insurance 
the  assured  were  not  bound  to  declare 
the  goods  which  they  shipped  in  the  order 
of  their  shipment ;  that  they  were  not 
bound  to  declare  all  shipments ;  that  they 
oonld  not,  after  they  had  once  declared, 
alter  such  declarations ;  that  even  if  they 
conld  at  some  time  alter  snch  decltt- 
rations  they  could  not  do  so  after  the 
loss  and  their  knowledge  of  it ;  that  they 
were  bound  to  declare  within  a  reasonable 
time  after  shipment ;  that  if  they  did 
not,  a  subsequent  declaration  was  Toid  ; 
that  no  declaration  could  be  properly 
made  after  loss  and  knowledge  of  it ; 
that  consequently  in  this  case  the  loss 
which  had  occurred  was  not  insured  by 
either  policy.  The  first  point  raised  by 
these  arguments  is,  whether  Messrs. 
Chappie  &  Co.  had  an  insurable  interest. 
We  are  of  opinion  that  they  had.  It  may 
be  true  that  Grace  was  not  in  one  sense 
authorised  to  sign  a  clean  bill  of  lading 
under  the  circnmsi|tnce8,  but  it  is  in  the 
sense  that  his  duty  to  his  principals  re- 
quired him  not  negligently  to  sign  in 
that  form ;  he  had  the  authority  so  fre- 
quently given  to  agents  in  his  position, 
that  is  to  sign  bills  of  lading  as  or  for  the 
master  of  the  ship,  and  therefore  his  sig- 
nature was  equivalent  to  that  of  his  prin- 
cipals, Messrs.  Chappie  &  Co.,  and  made 
the  bill  of  lading  their  contract  and  a 
contract  in  writing  applicable  to  the 
goods  shipped  under  it,  the  efiect  of 
which,  according  to  a  legal  construction 
of  the  written  contract  contained  in  it  to 
be  declared  by  the  Court,  could  not  at  law 
be  varied  by  evidence  that  it  was  signed 
in  its  existing  form  by  negligence  or  mis- 
take. The  bill  of  lading,  according  to  its 
legal  construction,  made  Messrs.  Chappie 
&  Co.  liable  for  a  loss  of  goods  by  jettison 
the  resnlt  of  their  being  carried  on  deck ; 
it  follows  that  Chappie  &  Co  had  an  in- 
surable interest. 

The  next  question  raised  is,  whether 
Chappie  &  Co.  wereinsured  in  respect  of 
the  risk  on  the  102  bales  of  cotton  on  board 
The  Behera.  Now  the  usage  stated  in  the 
case  is  a  large  usage,  more  comprehensive, 


we  beUeve,  than  it  has  been  proved  or 
assumed  to  be  in  any  of  the  cases  which  are 
in  the  books  relative  to  this  matter  ;  but  if 
it  is  not  unreasonable,  it  is  binding  on  the 
Court  in  this  case.  We  are  not  prepared 
to  say  that  it  is  unreasonable.  It  follows 
that  it  is  binding.  Then  it  seems  clear 
that  Chappie  &  Co.  were  insured  by  the 
policies  of  the  29th  of  March  ;  for  the 
102  bales  on  board  The  Behera  were  ship- 
ped on  board  on  the  20th  of  December, 
1864,  when  the  policies  were  not  ex- 
hausted  by  prior  shipments  to  which  they 
were  applicable,  and  Messrs.  Chappie  & 
Co.  were  bound  to  rectify  the  declarations 
and  make  them  correspond  with  the  order 
of  shipment.  It  seems  to  us  that  the  usage 
as  now  stated  makes  the  cases  of  Gled- 
stanes  v.  The  Eoyal  Exchange  Assurance 
Corporation  (6)  and  lonides  v.  The  Pacific 
Fire  and  Marine  Insurance  Company  (7) 
inapplicable.  But  if  that  be  not  so,  we 
still  think  that  the  plaintiff  on  the  state- 
ments made  in  this  case  is  entitled  to 
recover.  The  doctrine  to  be  deduced 
from  those  cases  is,  that,  according  to 
the  usage  of  merchants  and  underwriters, 
as  recognised  by  the  Courts  without 
formal  proof  in  each  case,  a  declaration 
of  this  kind,  which  it  is  the  right  of  the 
assured  to  make  without  the  consent  of 
the  underwriter,  may  be  altered  even  after 
the  loss  is  known,  if  it  be  altered  at  a  time 
when  it  can  -be  and  is  altered  innocently 
and  without  fraud.  If  that  be  a  true 
proposition,  and  we  think  it  is,  and  if  it 
be  applicable  to  this  case,  we  think  that 
the  alterations  made  on  the  27th  of 
January,  1865,  in  the  declarations  in  the 
policies  of  the  29th  of  March,  1864,  were 
legally  made.  At  that  time  the  loss  of 
the  goods  -  by  jettison  was  known  to  the 
assured,  but  the  state  of  things  at  the 
time  of  shipment  was  not  known  to  them. 
They  seem  to  have  made  the  alteration 
in  the  hojia  fide  belief  that  their  agent 
had  neglected  to  inform  them  of  the  ship- 
ment by  The  Behera,  and  with  a  hoiiafide 
intention  of  rectifying  that  mistake  ac« 
cording  to  the  custom.  There  is  no 
finding  in    this  special   case   that   they 

(6)  5  B.  &  S.  797;  8.  c.  24  Law  J.  Rep.  (n.s.) 

a.B.  39. 

(7)  41  Law  J.  Kep.  (n.s.)  Q.B.  33. 
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acted  otherwise  than  innoceBtly  and  with- 
out frand.  The  jadgment  maat  therefore 
be  for  the  plaintiff  as  npon  a  loss  npoa 
the  policies  of  the  23th  of  March,  1864, 
in  respect  of  the  loss  by  jettison  of  goods 
loaded  on  board  The  Behera. 

I  may  add  that  this  jadgpnent  is  not 
merely  the  judgment  of  my  brother 
Keating  and  myself,  bat  has  the  authority 
of  my  late  brother  Willes,  as  he  approved 
of  it  after  the  argnment  on  the  original 
special  case,  and  the  sapplemental  case 
adds  nothing  material. 

Judgment  for  the  plaintiff. 


AUorneya — WesUll  tc   Boberta,  for  plaintiff; 
WaltODf,  Bubb  &  Woltons,  for  defendsnte. 


■  /^  *  SCi^V^  1872*    V^    TAPSCOTT  AND   0THBK8   V. 
.^^^-^cV^  7  ^^^-  23.  J  BALFOUR  AND  ANOTHBE. 

yO  ,  V  a.  Shipping — Charter-party — Demurrage — 
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By  a  charter-party  it  was  agreed  that  the 
vessel  should  "proceed  direct  to  any  Liver- 
pool or  Birkenhead  dock  as  ordered  by  char- 
terers, and  there  load  in  the  usual  and 
customary  manner  a  fvU  and  complete 
cargo  of  coals;  "  that  the  vessel  should  be 
"  loaded  at  the  rate  of  100  ions  per  icork- 
ing  day,"  and  that  loading  should  not  com- 
•mence  before  the  \st  of  July. 

On  tlte  Srd  of  July  the  vessel  was  ready 
to  go  to  the  Wellington  Dock,  which  was 
the  Liverpool  dock  ordered  by  the  charterers, 
but  she  was  not  admitted  into  such  dock 
until  the  11th  of  July,  becatue  the  coal 
agent  employed  by  the  charterers  to  supply 
the  cargo  had  then  three  vessels  in  that  dock 
and  two  others  booked  to  come  in,  and  the 
dock  regulations  did  not  ailow  a  coal  sup- 
plier to  have  more  than  three  vessels  in 
dock  at  the  same  time.  Goal  agents  were 
usually  employed  to  supply  cargoes,  and  it 
did  7iot  appear  that  the  cliarterers  had  made 
an  unreasonable  selection  of  the  coal  agent 
they  so  employed.  The  vessel  entered  the 
dock  on  the  11th  of  July,  but  her  t^lm,  to  go 


to  the  spout  to  receive  the  coals  did  not 
arrive  sooner  than  the  23ri  of  Jidy,  aai, 
her  loading  was  not  begun  until  after  thai 
day.  It  was  the  usual  prariice  to  load 
eoal  at  the  spout,  but  it  was  also  not  wt- 
usual  to  load  from  lighters  : — 

Held,  that  the  lay.days  did  not  begin  nnii 
the  veuel  had  entered  the  dock  to  whieh  the 
had  been  so  ordered  by  the  charterers,  hut 
that  they  begun  from  tluU  time,  and  were 
not  postponed  until  the  vessel's  turn  had 
arrived  to  go  to  the  spout. 

This  was  an  action  for  demurrage  tried 
before  the  Judge  of  the  Passage  Court  (^ 
liverpool  in  October  last. 

The  first  count  of  the  declaration  wag 
for  not  loading  the  plaintiff's  Tessel,  Tit 
Emerald  Isle,  according  to  the  terms  and 
at  the  rate  mentioned  in  a  charter-party 
made  between  the  plaintiffs  and  defend 
S  ants,  by  reason  of  which  the  vessel  was  de- 
'  tained  a  long  time.  The  second  count  yrts 
for  breach  of  a  promise  by  the  defendants 
that  they  would,  within  a  reasonable  tine 
in  that  behalf  procure  for  the  plaintiffi) 
an  order  or  certificate  which  would  en- 
able the  said  vessel  to  enter  the  Liverpool 
or  Birkenhead  Dock  as  ordered  by  the  de- 
fendants pursuant  to  the  said  charter- 
party,  and  there  obtain  a  berth,  and  load, 
whereby  the  vessel  was  for  a  long  time 
prevented  from  entering  the  dock  into 
which  she  was  ordered  by  the  defendants, 
and  from  obtaining  a  berth  and  loading 
according  to  the  said  charter-party.  The 
defendants  pleaded  infer  alia  pleas  denying 
the  agreements  and  breaches. 

The  plaintiffs,  who  were  owners  of  The 
Emerald  Isle,  chartered  that  vessel  to 
the  defendants  on  the  11th  of  June  last ; 
and  by  the  terms  of  the  charter-party 
Tlie  Emerald  Isle  was  to  "  proceed  direct 
to  any  Liverpool  or  Birkenhead  dock,  as 
ordered  by  charterers,  and  there  load  in 
the  usual  and  customary  manner  a  fall 
and  complete  cargo  of  coals,"  which  the 
charterers  bound  themselves  to  ship. 
"  The  vessel  to  be  loaded  at  the  rate  of 
100  tons  per  working  day.  E^feig^ters 
having  the  option  of  naming  the  steve- 
dore who  is  to  take  in  and  store  the  cargo 
at  ship's  expense  and  under  the  direction 
of  the  master."  Demurrage  was  to  beat 
the  rate  of  4d.  per  ton  register  per  ditm. 
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and  "  loading  not  to  oommenoe  before  the 
Ist  of  July."  There  were  two  docks  at 
Liverpool,  viz.,  the  Bramlej  Moore  and 
the  Wellington,  and  one  dock  at  Birken< 
head,  and  there  were  tips  or  sponts  at  each 
of  them  for  loading.  On  the  29th  of 
Jane  the  defendants  sent  an  order  to  the 
plaintiffs  for  the  vessel  to  go  to  the 
Wellington  Dock,  and  on  the  3rd  of  Jnly 
the  vessel  was  ready  to  go  fo  such  dock 
and  take  her  cargo.  By  the  regulations 
of  the  dock  (which  were  printed)  no 
coal  supplier  was  allowed  to  have  more 
than  three  vessels  in  the  dock  at  the  same 
time.  II  was  assumed  to  be  usual  for 
freighters  to  employ  agents  to  supply  coal 
cargoes,  but  Messrs.  Branckner  &  Co., 
the  coal  agents  employed  by  the  defen- 
dants to  supply  The  Emerald  Isle,  did 
a  large  business,  and  on  the  3rd  of  July 
they  had  not  only  three  vessels'  in  the 
Wellington  Dock,  but  two  other  vessels 
booked  to  come  in  in  turn.  In  conse- 
quence of  this  and  of  the  above  men- 
tioned regulations  of  the  dock  The 
Emerald  Isle  was  not  admitted  into  the 
Wellington  Dock  until  the  11th  of  July, 
bat  on  that  day  she  entered.  As  other 
vessels  were  being  loaded  there,  she  could 
not  go  to  the  spent  before  the  23rd  of 
Joly,  when  her  tarn  arrived ;  bnt  as  no 
coals  were  then  ready  for  her,  she  did  not 
go  under  the  spout  until  the  29th  of  July. 
She  went  there  on  that  day,  and  loaded  a 
qoantiiy  of  coal ;  and  had  she  stayed  to 
the  8th  of  August,  the  whole  cargo  conld 
have  been  completed  by  that  time,  but  on 
the  7th  she  was  taken  out  of  the  dock, 
and  sent  to  Birkenhead,  in  ordqr  to  save 
the  tides ;  and  there  was  evidence,  though 
contradicted  b^  the  defendants,  that  such 
removal  vras  done  with  their  sanction. 
The  loading  was  afterwards  completed  at 
Birkenhead  on  the  1.5th  of  August. 

The  vessel  conld  hsrve  been  loaded  ac- 
cording to  the  rate  fired  by  the  charter- 
party  in  twenty  working  days,  or  twenty- 
three  days  in  all,  including  the  Sundays, 
Accordingly,  the  plaintifPa  claimed  demur- 
rage from  the  26th  of  July,  reckoning 
the  lay-days  as  commencing  from  the 
3rd  of  July,  when  the  vessel  was  ready 
to  enter  the  Wellington  Dock.  There  was 
evidence  that  the  vessel  conld  have  been 
loaded  from  lighters  in  the  Wellington 
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Dock,  and  that  it  was  nsaal  to  load  large 
vessels  there  from  Ughters,  as  well  as 
from  tips  or  spoats. 

By  arrangement  the  verdict  was  entered 
for  the  defendants,  leave  being  reserved 
to  the  plaintiffs  to  move  to  enter  a  verdict 
for  them  for  such  amount  as  the  Coart  of 
Common  Pleas  should  direct,  sach  Coort 
being  at  liberty  to  draw  inferences  from 
the  facts. 

A  rule  nisi  to  that  effect  was  accord- 
ingly obtained  in  the  course  of  this  term 
against  which — 

Holher  and  QuUij  now  shewed  cause. — 
The  question  is  when  the  time  for  loading 
began  to  run.  The  plaintiffs  say  it  began 
on  the  8rd  of  July,  when  the  vessel  was 
ready  to  enter  the  Wellington  Dock,  if 
the  dock  regulations  had  not  prevented 
the  obtaining  an  order  to  entcur  ■  at  that 
time.  The  defendants,  on  the  other  hand, 
say  that  the  time  for  loading  did  npt 
begin  until  the  23rd  of  July,  when  the 
vessel's  turn  for  going  to  the  spout 
arrived.  No  such  promise  as  that  alleged 
in  the  second  count  can  be  implied.  The 
dock  regulations  must  be  known  to  the 
plaintiffs  as  well  as  to  the  defendants. 
The  effect  of  such  regulations  must  be 
sometimes  to  postpone  the  entrance  of  a 
vessel,  and  therefore  if  the  shipowner 
wishes  to  avoid  such  regulations,  he  should 
take  care  that  there  is  some  express  stimu- 
lation in  the  charter-party  to  provide 
for  this.  Even  if  the  vessel  in  this  case 
had  entered  the  dock  on  the  3rd  of  Jnly, 
she  would  have  been  in  no  better  position 
for  loading  than  she  was  when  she 
entered  on  the  11th  of  July,  for  her  turn 
for  going  to  the  spent  did  not  take  place 
until  the  23rd  of  Jnly,  so  that  it  really 
is  immaterial  whether  or  not  an  order 
conld  have  been  given  which  would  have 
enabled  her  to  get  into  the  dock  before 
the  11th  of  Ji^y.  It  is  said  that  the 
vessel  might  have  been  loaded  when  in 
the  dock  from  lighters,  but  the  fair  result 
of  the  evidence  shews  that  the  ordinary 
and  nsaal  mode  was  to  load  from  the  tips 
or  sponts,  and  since  by  the  charter-party 
it  was  expressly  agreed  that  the  vessel 
should  load  in  the  dock  to  which  she  was 
ordered  by  the  defendants  "  in  the  usual 
and  customary  manner,"  she  was  there- 
fore to  load  at  the  spont,  and  that  must 
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be  in  her  turn,  according  to  the  custom 
of  the  dock.  The  casBS  of  Ruhartson  v. 
Jackson  (1),  and  Leidemann  v.  Schultz  (2), 
are  directly  in  point  as  to  this,  and  there- 
fore the  time  for  loading  only  commenced 
on  the  23rd  of  July.  But  even  supposing 
the  defendants  to  be  wrong  in  this  respect, 
and  that  her  time  began  before  the  23r(i 
of  July,  still  the  plaintiffs  ought  not  to 
reckon  the  time  between  the  8th  and 
15th  of  August,  when  the  delay  which 
prevented  wie  vessel  being  completely 
loaded,  arose  from  her  being  taken  out 
of  the  Wellington  Dock  on  the  7th  of 
August.  It  is  true  that  if  the  vessel  had 
remained  there  after  that  day  she  would 
probably  have  been  detained  there  for 
several  days,  in  consequence  of  the  state 
of  the  water,  but  the  charterer*  are  no 
more  liable  for  demurrage  on  that  account 
than  they  would  be  if  the  vessel  had  been 
detained  by  a  hurricane. 

Herschell  and  My  burgh,  in  support  of 
the  pule. — ^The  delay  arose  from  the  de- 
fendants emplo3ring  Messrs.  Branchner  as 
their  coal  agents  for  supplying  the  coal 
required  for  the  cargo.  If  the  charterers 
choose  to  select  as  their  coal  agents  per- 
sons whosc*business  is  of  that  magnitude, 
that  by  reason  of  their  having  so  many 
vessels  to  supply  with  coal  at  a  particular 
dock,  no  other  vessel  can  be  allowed  to 
enter  such  dock  to  bo  supplied  by  them 
with  a  cargo  until  after  a  delay  of  several 
days,  the  charterers  and  not  the  ship- 
owners must  suffer  for  such  delay. 

[Denman,  J. — The  dock  rules  shew 
that  it  is  usual  to  load  through  a  coal 
agent.] 

No  doubt  that  is  so,  but  have  the 
charterers  a  right  te  select  an  agent  who 
has  so  many  as  three  vessels  in  the  dock, 
and  others  booked  to  enter  b»forc  tho 
plaintiffs  ? 

[Desman,  J. — What  evidence  is  there 
that  the  selection  hero  was  capricious 
or  unreasonable  ?  BoviLL,  C.J. — In  Kell 
V.  Anderson  (3)  the  detention  of  the 
vessel  by  the  harbour-master  before  she 

(1)  2  Com.  B.  Bop.  412;  s.  c.  15  Law  J.  Eon. 
(N.S.)  C.P.  28. 

(2)  14  Com.  B.  Rep.  38  ;  s.  c.  23  Jjav  J.  Bop. 
(H.8.)  C.P.  17. 

(8)  10  Meo.  &W.  498;  B.C.  12  Law  J.  Eep. 
(N.8.)  Kich.  100. 


was  allowed  to  go  to  her  place  for 
discharging  her  cargo  arose  from  the 
factor  placing  the  vessel  in  the  meter's 
list,  but  because  it  waa  the  usual 
course  to  have  a  meter  on  the  sale  of  a 
cargo,  the  loss  from  the  delay  was  held  to 
fall  on  the  shipowner.  Therefore  it  comes 
here  to  the  question  only  whether  it  was 
usual  to  employ  a  coal  agent.] 

At  all  evonts  the  working  days  com- 
menced from  the  11th  of  July,  when  the 
vessel  actually  entered  the  Wellington 
Dock,  and  not  from  the  23rd  of  Jaly- 
when  the  vessel  might  have,  gone  to  the 
tips  to  load.  This  is  established  by  Brown 
V.  Johnson  (4).  There  the  vessel  after 
arriving  at  Hull,  her  port  of  discharge, 
entered  the  dock,  but  was  unable  to  get 
to  the  place  of  unloading  until  two 
days  afterwards,  in  consequence  of  the 
JTull  state  of  the  dock,  and  it  was  held  that 
the  lay-days  were  to  be  calculated  from ' 
the  period  of  her  arrival  in  the  dock,  and 
not  at  the  place  of  unloading. 

[BoviLL,  O.J.,  referred  to  Farmer  v. 
Winh  (5).] 

If  by  the  charter-party  it  was  stipulated 
that  the  lay-days  should  only  commence 
from  the  arrival  of  the  vessel  under  the 
tips  the  plaintiff's  would  not  be  entitled  to 
claim  demurrage.  The  difficulty  arises 
from  the  words  "  ordinary  and  customary 
manner;"  but  they  refer  to  the  mode  of 
loading,  and  not  the  place  of  loading 
— Lawson  v.  Bumess  (6)  ;  besides  the  evi- 
dcnce  here  shewed  that  it  waa  also  usual 
to  load  from  lighters,  so  that  the  plaintiffs 
cannot  be  said  to  have  contracted  to  take 
their  vessel  to  the  tips  for  loading;  all 
that  they  contracted  was  that  the  vessel 
should  go  to  the  usual  place  of  loading, 
and  she  did  so  when  she  entered  the  dock 
named  by  the  charterers. 

Bovill;  C.J. — The  question  in  tliis  case 
turns  on  the  construction  of  the  charter- 
party.  The  charter-party  provides  that 
"the  vessel  Shall,  with  all  possible  des- 
pateh,  proceed  direct  to  any  Liverpool  or 
Birkenhead  dock  as  ordered  by  charterers, 

(4)  10  Mee.  &  W.  331 ;  s.  c.  11  Law  J.  Bop. 
(h.8.)  Eich.  373. 

(6)  7  E.  &  B.  942 ;  s.  e.  27  Law  J.  Bop.  (h.8.) 
Q.B.  49.  e  \      / 

(6)  1  Hurl.  &  C.  390. 
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and  there  load  in  tbe  nsnal  and  customaiy 
manner  a  full  and  complete  cargo  of 
coals." 

The  question  which  has  arisen  is  when 
the  working  days  are  to  commence.  There 
is  no  express  stipnlation  in  the  charter- 
party  with  respect  to  the  time  at  which 
the  loading  is  to  commence,  except  that  it 
is  not  to  commence  before  1st  of  July. 
Then  what  is  the  ordinary  rule  under  such 
circumstances,  where  the  port,  but  no  par- 
ticular place  in  such  port  to  wliich  the 
vessel  is  to  proceed,  is  named  ?  It  means 
that  the  time  is  to  commence  from  the 
arrival  of  the  vessel  at  the  usual  place  of 
loading  in  that  port.  This  does  not  mean 
when  the  vessel  gets  to  her  berth  in  a 
dock,  tut  when  she  arrives  at  the  dock, 
which  is  the  usual  place  of  loading,  and  if 
she  cannot  get  to  her  berth,  owing  to  the 
dock  regulations,  the  loss  from  any  such 
delay  is  one  which  falls  on  the  charterer, 
and  not  on  the  shipowner.  Now4)y  the 
charter-parfy  in  the  present  case  the 
vessel  was  to  proceed  to  any  dock  at  the 
port  of  Liverpool  to  which  she  should  be 
ordered  by  the  charterers,  and  therefore 
when  the  charterers  selected  the  Welling- 
ton dock  it  became  the  same  as  if  that 
dock  bad  been  mentioned  in  the  charter- 
party,  and  as  if,  therefore,  it  had  been 
that  the  vessel  was  to  proceed  direct  to 
the  Wellington  dock,  and  there  load  the 
cargo  stipulated  for.  Great  stress  was 
mode  during  the  argpment  on  the  words 
"  usual  and  customary  manner,"  but  they 
apply  in  my  opinion  to  the  mode  of  load- 
ing, and  not  to  the  place  of  loading.  In 
LausoH  V.  Bumess  (6),  Pollock,  O.B., 
says,  "  It  appears  to  me  that  the  words 
•  customary  manner '  mean  the  mode  of 
loading,  whether  by  a  lighter  or  at  the 
wharf,"  and  that  shews,  I  think,  that 
these  words,  "  usual  and  customary  man- 
ner," do -not  apply  to  the  place  of  loading. 
The  cases  which  have  been  relied  on  by 
the  counsel  for  the  defendants  are  clearly 
distinguishable  from  the  present  case,  be- 
cause in  each  of  those  there  was  an  express 
stipnlation  in  the  charter-party  beyond 
the  agreement  to  load  in  the  ordinary  and 
customary  manner.  In  Bohertsvn  v.  Jack- 
son (1)  it  was  stipulated  that  the  time 
should  be  from  the  vessel  being  ready 
"in  ium  to  deliver"  and  vii  Leidertiann  v. 


Schultz  (2)  the  expression  was,  "proceed 
to  the  river  Tyne,  and  on  arrival  there  be 
ready  forthwith  inrer/idar  turns  of  loading." 
So  also  in  Laionesa  v.  Bumess  (6),  there 
was  an  express  stipulation  that  the  cargo 
should  "  be  loaded  in  regular  tnm."  In 
the  charter-party  in  the  case  now  before 
the  Court  there  are  no  such  words,  but 
there  is  a  stipulation  in-  effect  that  the 
vessel  shall  proceed  to  the  Wellington 
dock,  and  there  load  her  cargo.  There- 
fore the  lay-days  do  not  commence  until 
she  has  got  into  the  Wellington  dock. 
If  by  reason  of  the  dock  regulations 
she  cannot  enter  into  that  dock  before 
a  certain  time,  the  loss  by  such  delay 
must  fell  on  the  shipowners.  The  char- 
terers had  a  right  to  name  the  dock,  and 
having  done  so  they  are  not  answerable 
for  the  vessel  not  being  able  to  get  in  so 
soon  as  it  might  otherwise  have  done  but 
for  such  regulations.  In  this  respect  the 
case  resembles  that  of  Kell  v.  Anderson 
(3).  Then  it  has  been  contended  by 
Mr.  Herschell  that  though  the  charterers 
had  a  right  to  select  the  dock,  they  had 
no  right  to  select  a  particular  coal  agent, 
and  that  the  delay  was  caused  by  reason 
of  their  having  selected  such  agent.  It 
must,  however,  be  taken  on  these  facts, 
that  it  was  usual  to  employ  coal  agents, 
and  that  therefore  the  charterers  in  this 
case  did  no  more  in  that  respect  than 
was  usual.  I  observe  that  in  Leidemann 
V.  ScJiultz  (2),  Jervis,  C.J.,  said,  "  If  the 
captain  may  choose  at  what  spout  he  will 
load,  he  may  next  choose  what  arti- 
cles he  will  load  with.  It  was  not  left 
to  the  jury  to  say  whether  the  charterer 
had  sent  the  ship  improperly  to  an  en- 
cumbered spout."  So  hero  I  say,  if  the 
plaintiffs  intended  to  rely  on  an  impro- 
per selection  of  an  agent,  they  should 
have  had  the  matter  left  to  the  jury.  They 
did  not  do  so,  and  there  has  been  no  find- 
ing that  the  selection  which  the  defend- 
ants made  was  an  unreasonable  one. 
Therefore  there  can  be  no  claim  for  delay, 
because  they  selected  one  agent  instead 
of  another.  The  lay-days,  for  the  reasons 
I  have  before  mentioned,  commenced  on 
the  11th  of  July,  and  the  charterers  aro 
responsible  for  any  delay  after  their  expi- 
ration, calculated  from  that  time.  With 
respect  to  the  taking  the  ship  from  the 
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Wellington  dock  to  Birkenhead,  if  tho 
shipowners  did  so  for  their  own  conve- 
nience, they  conid  not  claim  demnrrage 
for  the  delay,  bat  &oin  the  circnmstances 
of  this  case,  especially  after  reading  the 
letters,  I  draw  the  inference  that  the  ship 
was  taken  to  Birkenhead  by  an  agree- 
ment with  the  charterers,  to  prevent 
the  more  serious  loss  which  might  have 
arisen  if  she  had  remained  in  the  Wel- 
lington dock ;  and  the  plaintiffs  are  there- 
fore entitled  to  recover  the  amount  due 
for  twelve  days'  demorrage. 

'  Denman,  J. — I  am  of  the  same  opinion. 
The  question  tarns  on  the  proper  con- 
stmction  of  the  words  of  the  charter- 
party  in  this  case.  I  think  that  on  the 
11th  of  July  the  plaintiffs  had  done  all 
that  was  incumbent  on  them  to  do,  and 
that  they  were  not  then  boand  to  do  any- 
thing more.  At  first  I  thought  the  words 
in  we  charter-party,  "in  the  usual  and 
cuBtomary  manner,"  might  have  a  larger 
construction  than  I  now  think  they  pro- 
perly bear.  The  vessel  is  to  "  proceed 
direct  to  any  Liverpool  or  Birkenhead 
dock,  as  ordered  by  charterers."  Prima 
facie  that  undertaking  on  the  part  of  the 
shipowners  is  fulfilled  the  moment  the 
vessel  reached  the  dock  named  by  the  char- 
terers. Then  she  was  to  load  there  "  in 
the  usual  and  customary  manner,"  and  it 
is  said  that  she  could  do  so  only  at  a  par- 
ticular spont  in  the  dock,  and  that  there- 
fore the  charterers  are  not  responsible  for 
delay  until  she  had  reached  that  spout.  I 
do  not  however  think  that  the  evidence 
bears  that  oat,  because  it  appears  that 
the  vessel  might  have  been  loaded  by 
other  ways,  as  for  >  example,  by  lighters, 
and  though  tho  loading  at  the  spont  is 
the  most  usual,  the  loading  by  lighters  is 
not  nnnsual.  I  will  only  further  add,  that 
I  agree  with  the  Chief  Justice  that  the 
charterers  in  this  case  are  liable  for  de- 
mnrrage from  the  3rd  to  the  15th  of 
August. 

Bvie  alsolute  accordingly. 

\ 
AttomeyB— W.  W.  Wynne,  agent  for  Forsliaw  & 
Hawkins,    Liverpool,    for    plaintiff;    Chester, 
Urquhart  &  Co.,  ngcnU  for  Norris  &  Sons, 
Liverpool,  for  defendant. 


1872. 
Nov.  25. 


} 


SHALE   V.   BUBB. 


[N.S. 


Bxll  of  Sale — Stuxestive  Bills  of  which 
last  alone  Registered. 

Where  a  hill  of  sale  is  given  for  good 
coiisideration;  but  not  registered,  and  before 
the  expiration  of  the  time  for  registration 
it  is  annuUed,  and  a  similar  bill  of  sale 
given  which  also  is  not  registered,  and,  after 
this  process  has  been  repealed  several  iimes, 
at  last  a  bill  of  sale  is  duly  registered,  siich 
last  bill  of  sale  is  valid  against  execHtio7t 
creditors  if  made  bona  fitie  loiHi  the  inten- 
tion of  passing  tlie  property  comprised  in  it. 

This  was  an  interpleader  issue  ia  which 
a  claimant  under  a  bill  of  sale  &om  one 
Price  was  plaintiff,  and  an  execution  cre- 
ditor of  Price  was  defendant. 

It  appeared  at  the  trial  that  the  plaintiff 
Smale  advanced  201.  to  Price  in   June, 

1871,  and  took  on  abeolote  bill  of  sale  of 
his  goods ;  that  Price  remained  in  posses- 
sion, and  such  bill  was  never  stamped  or 
registered ;  that  before  the  expiration  of 
the  twenty-one  days  allowed  by  the  BUI  . 
of  Sales  Act  for  registration  a  new  and 
exactly  similar  bill  of  sale  (date  excepted) 
was  executed ;  that  this  process  was  regu- 
larly repeated ;  but  that  the  last  bill  of 
sale  gfiven  on  the  15th  of  July,  1872,  was 
duly  registered  on  the  1st  of  August, 
1872 ;  and  that  on  the  3rd  of  October, 

1872,  when  execution  was  levied,  Price 
was  still  in  possession-  of  the  goods.  The 
learned  judge,  Byles,  J.,  left  it  to  the  jury 
to  say  whether  the  last  bill  of  sale  was 
honest  or  frandulent  between  Smale  and 
Price,  and  they  found  a  verdict  for  tho 
plaintiff. 

M'Intyre  now  moved  for  a  now  trial  on 
the  ground  of  misdirection. — First,  there 
was  no  valid  consideration  for  the  last 
biU  of  sale,  inasmuch  as  the  property  had 
passed  previously  from  Price  by  the  first 
Dill,  and  therefore  the  subsequent  ones 
were  void  as  against  creditors.  And 
Hollingsu-orih  v.  White  (1)  is  no  authority 
against  tho  defendant,  inasmuch  as  hero 
the  bills  of  sale  are  by  way  of  absolute 

(1)  6  Law  Time*  N.S.  604. 
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oonveyance,  whereas  there  thej  wore  by 
way  of  mortgage  and  were  supported  on 
the  grotind  of  tibeir  being  exercises  of  the 
right  of  redemption.  Secondly,  the  jury 
should  hare  been  directed  that  these  suc- 
cessive unregistered  bills  of  sale  were 
evidence  of  a  fraud  against  creditors 
within  Edwards  v.  Harhen  (2)  and  Martin- 
dale  V.  Booth  (3). 

Boniii.,  C.J. — I  mach  regret  that  we 
are  obliged  by  our  decision  to  give  sanc- 
tion to  a  practice  which  is  a  fraud  on  the 
revenue  and  a  deception  to  creditors.  But 
the  first  bill  of  sale  being  valid  between 
the  parties  and  for  a  valuable  considera- 
tion, and  each  subsequent  transaction 
amounting  to  an  annulling  of  the  previous 
bill  of  sale,  the  original  consideration  re- 
mained and  was  enough,  and  the  property 
passed  under  the  new  bill  so  that  if  the 
requirements  of  the  statute  bo  fulfilled, 
OS  here  they  were  on  the  last  bill  of  sale, 
such  new  bill  is  valid  against  execution 
creditors  according  to  the  decision  in 
Hollingaworth  v.  White  (1).  For  though 
it  is  true  that  in  that  case  the  bills  of  sale 
were  by  way  of  mortgage,  yet  the  decision 
must  have  turned  on  each  subsequent 
transaction  being  an  annulling  of  the 
previous  bill  of  sale  and  the  Court  so 
treat  it,  so  that  the  principle  of  that  case 
applies.  And  in  addition  to  that  case 
there  is  the  case  oi  Edwards  v.  English  (4), 
which  though  not  in  point  confirms  what 
I  have  said  and  enunciates  the  same  prin- 
ciples. 

Brett,  J. — In  this  interpleader  issue 
the  defendant  is  an  execution  creditor  of 
Price,  and  has  seized  goods  originally  be- 
longing to  Price,  and  the  plaintiff  is  a 
claimant  under  a  bill  of  sale  given  by 
Price  in  1872  and  registered.  It  is  sug- 
gested that  this  bill  of  sale  is  void,  first, 
as  being  without  consideration,  secondly, 
as  being  intended  to  defraud  creditors. 
Now,  as  respects  the  first  point,  it  is  clear 
that  the  registered  bill  of  sale  in  question 

(2)  2  Term  B*p.  587. 

(3)  3B.&Ad.  498. 

(4)  7  E.  &  B.  561 ;  s.  c.  26  Law  J.  Rep.  (n.s.) 
Q.B.  193. 


was  given  as  a  final  bill  of  sale  after  a 
series  of  other  bills  of  sale  which  were  not 
registered  and  each  of  which  was  can- 
celled as  its  successor  was  g^ven,  and  that 
there  was  an  original  consideration  of 
201.  My  brother  Byles  was  asked  to 
direct  the  jury  that  under  these  circum- 
stances there  was  no  consideration  for  the 
last  bill  of  sale.  Bnt  Hollingsworth  v. 
White  (1)  is  an  authority  to  shew  that  the 
real  meaning  of  the  transactions  was  this, 
that  the  first  bill  of  sale  was  intended  to 
pass  the  property  for  consideration,  and 
when  the  second  ani^  others  were  given, 
the  meaning'  was  that  the  bill  given  up 
was  annulled  on  the  terms  that  the  202. 
should  still  remain  a  debt,  and  that  the 
goods  should  become  the  goods  of  the 
debtor  until  reconveyed,  such  reconvey- 
ance to  be  immediate.  It  seems  to  me 
that  it  was  competent  for  the  parties,  if 
they  chose  thus  to  annul  the  original  bill 
of  sale,  and  pass  back  the  property  to  the 
debtor  till  the  second  was  given,  because 
there  would  in  each  case  be  an  intention 
to  pass  back  the  property  in  the  goods 
and  the  person  to  whom  such  property 
was  to  pass  was  in  possession  of  the 
goods,  and  as  the  debt  still  existed  each  bill 
of  sale  was  also  still  good  and  given  for  a 
sufficient  consideration,  and  so  on  to  the 
last  bill.  As  respects  the  second  point, 
viz.,  the  objection  on  the  ground  of  fraud, 
my  brother  Byles  was  asked  to  tell  the 
jury  that  the  fact  of  the  previous  bills  not 
being  registered,  was  conclusive  evidence 
that  the  bill  of  sale  now  relied  on  was 
fraudulent  and  intended  to  de&and  cre- 
ditors, but  he  left  it  to  the  jury  to  say 
whether  it  was  fraudulent  as  between  the 
plain^ff  and  Price,  i.  e.  whether  on  the  last 
bill  the  property  was  intended  to  pass,  and 
that  direction  was  right.  If  it  was  in- 
tended by  Price  on  the  last  occasion  to 
pass  the  property,  there  was  no  fraud 
within  the  statute  of  Elizabeth,  and  its 
being  fraudulent  as  against  creditors  was 
immaterial,  as  there  is  no  bankruptcy. 

Geove,  J. — I  have  reluctantly  come  to 
the  same  conclusion.  There  was  originally 
a  valid  transfer,  and  the  parties  may  tear 
that  up  if  they  please  and  execute  a  new 
transfer,  and  if  the  last  be  reg^tered,  as  ia 
the  case  here,  it  is  enough. 
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Denuan,  J. — I  am  of  the  same  opinion, 
though  I  should  be  glad  if  I  conid  decide 
otherwise ;  as,  however,  I  cannot,  •!  think 
this  rule  should  not  be  g^nt«d. 

Bule  refused. 


Attorney — G.  M.  Wctlierfiold,  for  creditor. 


[IN  THE  EXCHEQUER  CHAMBER.] 
{Appeaifrom  the  Court  of  Goinmon  Pleas.) 
1872    1 

N        28    f     "SWESBHRY,  P.O.  V.  MnMMEBT. 

Executor — Action — Plmie  admlnistravit 
— Devastavit — Estop-pel  from  denying  As- 
sets. 

The  plaintiff  (a  creditor  of  the  testator) 
luiving  recovered  jvdgvient  for  his  debt  in 
an  action  against  the  executor  after  issue 
found  for  tlie-  plaintiff  on  a  plea  of  plene 
administravit,  sued  the  executor  in  an  action 
on  such  judgment,  suggesting  a  devastavit : 
— Held,  tluit  the  defendant  could  not  shew 
that  the  acts  of  waste  complained  of  tvere 
committed  by  him,  before  such  jadgm^it 
ioith  the  concurrence  of  the  plaintiff,  as  that 
would  amount  to  no  assets  as  between  the 
plaintiff  and  defendant  and  icould  therefore 
negative  the  judgment,  which  the  defen- 
dant was  estopped  from  doing. 

The  plaintiff  was  the  public  officer  of 
the  Gloucestershire  Banking  Company, 
which  company  in  1868,  in  the  name  of 
iis  then  public  officer,  Lindsay  Winter- 
botham,  sued  the  defendant,  as  the  exe- 
cutor of  William  Shackleford,  deceased, 
on  a  covenant  by  the  testator  for  the  pay- 
ment of  such  moneys  as  he  might  be  in- 
debted to  the  bank  on  the  balance  of  ac- 
count. To  that  action  the  defendant 
pleaded  (m/er  alia)  plene  administravit, 
and  issue  was  taken  thereon.  The  cause 
was  afterwards  referred  to  an  arbitrator, 
who  found  all  the  issues  for  the  plaintiff, 
assessed  the  sum  due  to  the  plaintiff,  on  be- 
half of  the  bank,  at  2,374Z.  9s.,  and  found 
and  adjudged  that  the  defendant  at  the 
commencement  of  the  action  and  since 
had  a.s.sets  to  be  administered  to  the  value 


of  the  sum  so  assessed  to  be  due,  where- 
with he  might  have  satisfied  the  plaintiff. 
Judgment  having  been  signed  for  the 
amount  awarded  the  plaintiff  brought  the 
present  action  on  snob  judgment^  suggest- 
ing a  devastavit. 

To  this  action  the  defendant  pleaded 
not  guilty,  and  thirdly  a  plea,  for  defence 
upon  equitable  grounds,  that  the  acta 
complained  of  in  the  declaration  were 
committed  by  the  defendant  with  the  full 
knowledge,  approbation,  privity  and  con- 
currence and  leave  of  the  said  banking 
company,  and  that  the  said  company 
acted  as  the  agents  of  the  defendant  in 
committing  the  same. 

The   plaintiff  took  issue  thereon,  and 
the    cause    came     on     for    trial    before 
Willes,  J.,  at  the  London  sittings  after 
Michaelmas  Term,  1870,  when  the  judg- 
ment having  been  proved  in  the  usual 
way  with  the  writs  of  execution  and  re- 
turn of  nulla  bona,  the  defendant  pro- 
posed to  give  evidence  relating  to  the  tes- 
tator's estate  and  its  administration  at  a 
time  previous  to  the  said  former  action, 
and  to  shew  the  nature  of  the  evidence 
on  which  the  arbitrator  had   made  his 
award,  and  in  particular  he  proposed  to 
shew  that  it  had  appeared  before  the  said 
arbitrator,  that  a  banking  account  had 
been  opened  by  the  executors  of  the  tes- 
tator (of  whom  the  defendant  was   the 
survivor)  with  the  said  banking  company 
to  which  account  the  banking  company 
transferred  a  sum  of  money  (the  residue, 
after  discharging  the  balance  due  from 
the   testator   on  his  current  account  of 
the  produce  of  a  certain  poUcy  of  assu- 
rance, by  which  the  said  current  account 
was  secured),  that  sums  of  money  had 
been  paid  into  the  said  account  to  an 
amount  exceeding  the  debt  remaining  due 
to  the  said  company  from  the  testator's 
estate,  and  that  the  said  company  had 
permitted  the  whole  amount  so  paid  in  to 
be  drawn  out  by  cheques  more  than  six 
years  before  this  action  instead  of  apply- 
ing the  same  to  the  payment  of  the  tes- 
tator's said  debt,  that  some  of  the  said 
cheques  appeared  by  their  form  to  be  pay- 
ment8  on  account  of  other  than  specialty 
debts,  and  further  that  the  defendant  and 
his  co-executors  had  not  had  in  his  or 
their  actual  possession  any  assets  of  the 
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testator  within  six  years  before  this  action. 
The  learned  Judge  however  ruled  that  the 
defendant  was  estopped  by  the  said  judg- 
znent  from  denying  that  at  tbe  date 
thereof  he  had  assets  out  of  whioh  he 
xnight  have  Eatisfied  the  plaintiff's  debt, 
and  that  the  proposed  evidence  could  not 
Ite  given. 

A  verdict  was  accordingly  directed  to 
"be  entered  for  the  plaintiff  with  leave  to 
thcdefendantto  move  to  set  the  same  aside, 
and  enter  instead  thereof  a  verdict  for  the 
defendant;  and  pursuant  to  such  leave, 
a  rule  nisi  to  this  effect  was  obtained  on 
the  ground  that  the  defendant  was  misled 
"by  the  conduct  of  the  plaintiff  in  the 
distribution  of  assets,  and  was  at  liberty 
t*  shew  of  what  the  devastavit  consisted, 
and  was  not  estopped  from  doing  so  by 
the  judgment. 

Cause  was  shewn  against  this  rule  in 
Trinity  Term,  1871,  when  the  Court  of 
Common  Pleas  discharged  .  tbe  same. 
From  this  decision  tbe  defendant  now 
appealed. 

Oifard,  for  the  appellant. — The  ques- 
tion is  whether  the  defendant  was  estopped 
from  giving  evidence  to  shew  that  the 
assets,  though  not  duly  administered  ac- 
cording to  law,  had  been  applied  under 
snch  circumstances,  that  the  bank,  whom 
tbe  plaintiff  represents,  could  not  com- 
plain.  No  doubt  if  this  defence  could 
have  been  made  to  the  first  action  it  could 
not  be  raised  in  this  action  on  the  judg- 
ment. It  could  not,  however,  have  been 
made  in  the  first  action,  for  that  was 
against  the  defendant  in  his  representative 
character  only,  and  the  only  questions 
nnder  the  plea  of  plene  adminisiravit 
could  hare  been  whether  the  defendant 
had  had  assets,  and  had  administered 
them  in  due  course  of  law.  Here  the  ac- 
tion is  against  the  defendant  personally, 
in  which  he  is  charged  with  having 
wasted  the  assets.  As  appears  from  the 
notes  to  Wheatiy  v.  Lane  (1),  whether 
the  proceeding  be  by  a  scire  ficH  inquiry, 
or  by  an  action  on  a  devastavit,  the  exe- 
cution may  traverse  the  devastavit.  If  he 
majr  traverse,  why  may  he  not  confess 
and  avoid  P 

(1)  1  Wau>,  Saand.  219c. 


[Blackburn,  J. — ^What  yon  have  to 
make  out  is  that  what  you  rely  on  as  a 
defence  to  the  present  action  on  the  de- 
vastavit could  not  have  been  shewn  in 
the  former  action.  It  is  found  by  the 
arbitrator  that  the  defendant  at  the  time 
of  that  action  had  assets.] 

What  was  involved  under  the  plea  of 
plene  adminisiravit  was  whether  tbe  assets 
had  been  administered  in  due  course  of 
law,  and  tho  defendant  could  not  have 
shewn  that  they  had  been  misappropriated 
with  the  plaintiff's  consent. 

[Blackbdkn,  J. — It  is  stated  in  2 
Williams  on  Executors,  p.  1815,  G  ed., 
that  "if  an  executor  or  administrator 
pleads  plene  adviinistravit,  and  the  plain- 
tiff replies  that  the  defendant  had  assets 
at  the  commencement  of  the  suit,  where- 
upon'issue  is  joined,  the  burthen  of  proof 
lies  upon  the  plaintiff,  who  must  prove 
that  assets  existed  or  ought  to  have  ex- 
isted in  the  hands  of  the  defendant  at  the 
time  of  tbe  writ  sued  out,"  and  for  this  is 
cited  Mara  v.  Quin  (2).  If  that  be  accu- 
rate it  bears  very  much  on  this  point.  As 
I  understand  what  Tindal,  C.J.,  says  in 
Richards  v.  Browne  (3),  with  respect  to 
a  creditor  having  misled  on  executor  in 
his  distribution  of  assets,  that  learned 
Judge  considered  that  such  conduct  of 
the  creditor  would  have  been  a  good  de- 
fence by  the  executor  in  that  action,  had 
there  been  evidence  to  sustain  it.] 

No  question  arose  there  as  to  the 
pleadings  or  form  of  proceeding. 

Anstie  appeared  for  the  respondent,  but 
was  not  called  on. 

Kelly,  C.B. — I  am  of  opinion  that  the 
judgment  of  the  Court  below  should  be 
.affirmed.  Tho  Gloucestershire  Banking 
Company,  suing  by  its  public  officer, 
brought  an  action  against  the  defendant 
as  executor,  to  recover  a  debt  due  from 
his  testator ;  and  the  defendant,  amongst 
other  pleas,  pleaded  plene  administravit, 
and  issue  was  taken  on  that  plea.  Tho 
cause  was  referred,  and  the  arbitrator 
found  for  the  plaintiff  on  all  the  issues, 

(2)  6  Term  Rep.  1. 

(3)  3  Bing.  N.C.  493  ;  s.  c.  6  Law  J.  Ecp.  (s.s.) 
C.P.  95. 
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and  judgment  was  entered  for  the  plain- 
tiff. Proceedings  on  such  judgment  have 
been  since  taken  against  the  defendant 
saggesting  a  devastavit,  and  the  defence 
'n:hich  the  defendant  has  raised  is  a  defence 
upon  equitable  grounds,  to  the  effect  that 
the  assets  which  had  come  to  the  defen- 
dant had  been  disposed  of  in  snch  a  way, 
with  the  concurrence  of  the  Banking 
Company,  that  as  between  them  and  the 
defendant  it  did  not  amount  to  a  devasta- 
vit; and  at  the  trial  the  defendant  pro- 
posed to  give  evidence  of  this,  but  as  it 
was  matter  which  existed  at  the  time  of 
the  former  action,  the  question  which  now 
arises  is,  whether  it  might  not  have  been 
given  in  evidence  on  the  trial  before  the 
arbitrator,  in  support  of  the  plea  of  jilene 
adminisiravit.  If  the  ta/Aa  amount  to  an 
answer  to  this  action  on  the  devastavit, 
by  shewing  that  the  moneys  were  law- 
fully parted  with  as  against  the  plaintiff, 
BO  in  like  manner,  in  my  opinion,  they 
might  have  been  given  in  evidence  in 
support  of  the  plea  oi  plene  odTninistravit, 
because,  if  they  were  so  lawfully  parted 
with,  they  would  not  then  be  assets,  and 
such  lawfully  parting  with  (being  the 
same  as  fully  administering),  would  en- 
title the  defendant  to  have  the  plea  of 
pleTie  adminisiravit  found  for  him.  For 
these  reasons  I  think  the  defendant  was 
estopped  from  setting  up  such  matter  in 
evidence  on  the  trial  of  this  action,  since 
it  would  go  to  negative  the  judgment  in 
the  original  action. 

Bruiweu,  B.— I  am  of  the  same 
opinion. 

CHANNeLL,  B. — In  the  former  action 
thfe  defendant  pleaded  plene  administravii, 
and  issue  was  taken  on  that  plea.  Now, 
if  the  defendant  had  previously  fully  ad- 
ministered, he  would  not  have  had  assets 
at  the  time  he  pleaded  that  plea ;  if,  on 
the  other  hand,  ho  had  not  done  so,  he 
would  have  had  assets  at  that  time.  Then 
if  the  defendant  could  shew  that  he  did 
what  is  alleged  in  the  equitable  plea  to 
this  action,  either  with  the  authority  of 
the  Banking  Company,  or  because  he  was 
misled  by  them,  he  would  do  that  which 
would  go  to  shew  that  the  sums  in  dis- 
pute were  not  assets  in  his  hands.  It 
appears  to  me  that  he  had  an  opportunity 
of  setting  this  up  in  the  former  section, 


and  that  he  was  therefore  precluded  frova. 
setting  it  up  in  the  present  action. 

Blackbubn,  J. — I  am  of  the  name 
opinion. — It  has  not  been  conceded  by 
Mr.  Giffard  that  if  the  defendant  liad  an 
opportunity  of  raising  at  the  trial  of  the 
first  action  what  is  sought  to  be  set  up 
A3  a  defence  to  this  action,  he  is  precluded 
from  setting  it  up  now.  The  case  of 
Ramsden  v.  Jackson  (4)  shews  that  the 
same  law  equally  holds  good  in  equity. 
Therefore  the  question  is,  whether  this 
defence  could  have  been  given  in  evidence 
in  the  former  action.  The  defendant  seeks 
to  shew  that  what  would  be  no  answer  to 
an  action  by  an  ordinary  creditor,  was  an 
answer  to  the  plaintiff,  because  the  plain- 
tiff, or  rather  the  bank,  which  he  repre- 
sents, was  predaded'  from  saying  that 
there  had  been  a  misappropriation  of 
assets^  as  what  had  been  done  by  the  ex- 
ecutor had  been  done  with  the  consent 
of  the  bank.  In  Cooper  v.  Taylor  (5), 
Maule,  J.,  shews  that  the  effect  of  a  plea 
of  plene  administravit  is  to  deny  that  the 
executor  has  assets  available  towards 
payment  of  the  plaintiff,  and  in  Richards 
V.  Browne  (3),  Tindal,  C.J.,  lays  it  down 
"  that  if  in  the  distribution  of  assets  a 
creditor  does  mislead  an  executor  either 
by  laches  or  express  authority,  so  as 
thereby  to  induce  the  executor  to  pursue 
a  course  he  would  not  otherwise  have 
pursued,  the  creditor  is  precluded  from 
complaining  of  an  insufficiency  of  assets." 
That  seems  to  be  good  sense  and  law,  and 
therefore,  if  the  defence  now  relied  on  be 
good  for  anything,  it  might  have  been 
raised  in  the  former  action,  and  conse- 
quently the  defendant  is  precluded  from 
raising  it  now. 

Clgasbt,  B.,  and  Archibald,  J.,  cob- 
curred. 

Judgment  affirmed. 


Attorneys — Stevens,  Wilkinson  j£  Harries,  for  ap- 
pellant ;  W.  n.  Tattam,  for  respondents. 


(4)  1  Atk.  292. 
(6)  6  Man.  &  Q. 
(K.S.)  C.P.  92. 
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{AfftaXfnm,  Beviting  Barrister' »  Court.) 
1872.    "I    COOKB  (appellant)  v.  bdtleb 
Nov.  13.  J  {respondent), 

ParUammt — County  Vote — Oompation 
Franchtt»—SO  ^  31  Vict.  e.  102.  «.  6— 
Batoable  Vaiue. 

Tke  rateable  value  of  the  premises  re- 
q%tired  iy  seeHon  6,  sid)-secHon  2  of  the 
BepresetUation  of  <Ae  People  Act,  1867 
(30  ^  31  Viet.  e.  102),  for  the  121.  occu- 
pation franchise  in  counties,  is  the  real 
rateable  valve  (which  the  Revising  Barrister 
is  at  liberty  to  ascertain  for  himself),  and  is 
not  rteeessarUy  the  value  at  which  such 
premises  are  rated  in  the  rate-book. 

At  a  Coort  held  at  Laton,  in  the 
connty  of  Bedford,  before  the  barrister 
appointed  to  revise  the  list  of  voters  in 
the  election  of  knights  of  the  shire  for  the 
connty  of  Bedford,  John  Hnbbard,  of  No. 
101,  Wellington  Street,  in  Laton  afore- 
said, irhose  name  had  not  been  placed  by 
the  overseers  on  the  list  of  persons  en- 
titled, to  vote  as  owner  or  tenant  of  lands 
and  tenements  within  the  said  parish  of 
lAton,  of  the  rateable  valne  of  121.  or 
upwards,  claimed  to  have  his  name  in- 
serted in  the  said  list  as  being  the  occn- 
pier  of  premises  of  tiie  rateable  value  of 
121.  or  upwards. 

It  was  proved  or  admitted  that  the 
said  John  Hubbard  being  of  fuU  age  and 
not  subject  to  any  legal  incapacity,  had 
oooupied  for  a  sufBcient  time  on  the  Slst 
day  of  July  last  the  said  premises,  and 
that  he  paid  an  annual  rent  of  14Z.,  which 
it  was  proved  was  a  fiiir  rent  for  the 
saibe  premises  ;  that  he  was  the  occupier 
thereof  on  the  31st  day  of  July  last,  and 
had  been  such  occupier  for  twelve  months 
immediately  preceding ;  that  he  had  been 
duly  rated  and  had  paid  all  poor-rates  in 
respect  of  the  premises,  and  that  the 
premises  were  in  an  improving  neighbour- 
hood. It  was  also  admitted  that  the 
premises  of  the  said  John  Hubbard  were 
not  rated  at  a  lower  rate  than  similar 
premises  occupied  by  other  persons  in  the 
said  parish. 

It  appeared  firom  the  poor-rate  book 
that  the  gross  estimated  rental  of  the 
premises  was  there  stated  to  be  142.  9«.  0(2., 
and  the  rateable  value  112.  12*.  6c2.      It 

Kaw  Sums.  42.— C.P. 


was  objected  by  the  said  appellant  that 
inasmuch  ad  the  said  premises  were 
stated  in  the  poor-rate  book  to  be  of  the 
rateable  value  of  112.  12a.  6d.  only,  and 
the  respondent  had  paid  rates  upon  that 
assessment,  the  respondent  was  not  en- 
titled to  be  registered  as  a  voter  in  respect 
thereof. 

The  Revising  Barrister'  held  that  the 
property  was  of  the  rateable  value  of  122., 
and  allowed  the  claim,  and  inserted  the 
name  of  John  Hubbard  on  the  said  list. 

There  was  another  case  relating  to 
another  voter  which  depended  on  the  same 
point,  and  which  was  consolidated  with 
the  appeal  in  the  present  case. 

Chrst,  for  the  appellant. — According  to 
section  6,  snb-aection  2  of  the  Represen- 
tation of  the  People  Act,  1867  (30  &  31 
Yict.  c.  102),  the  qualifying  premises 
must  be  of  "  the  rateable  value  of  122." 
The  question  is  whether  the  rateable  value 
is  that  which  the  Revising  Barrister  may 
determine,  or  that  which  appears  on  the 
rate-book ;  in  other  words,  whether  the 
Revising  Barrister  is  bound  to  take  the 
value  'at  which  the  premises  are  rated  in 
the  rate-book,  as  conclusively  shewing 
what  is  the  rateable  value,  or  whether  he 
can,  notwithstanding  what  appears  in  the 
rate- book,  receive  evidence  and  determine 
for  himself  the  rateable  value.  The  ap- 
pellant contends  that  the  rate-book  alone 
shews  at  what  the  property  is  rated, 
which  is  what  the  statute  meant.  There 
have  been  some  doubts  about  this  amongst 
revising  barristers,  and  the  point  has 
been  raised  in  the  present  case,  in  order 
to  have  the  matter  settled.  Mr.  Davis  in 
his  work  on  Registration  and  Elections, 
p.  231,  in  commenting  on  this  part  of  the 
Representation  of  the  People  Act,  1867, 
says,  "  there  may  be  some  question,  how- 
ever, whether  rateable  value  means  rate- 
able value  ott  the  rate-book,  or  the  true 
rateable  value,  to  be  ascertained,  if  dis- 
puted, by  the  barrister,  like  the  value  '  of 
a  102.  occupation.'  It  certainly  would 
have  been  better  to  have  said  the  rateable 
value  as  appearing  on  the  rate,  and  that 
will  probably  be  the  interpretation  put 
upon  the  words." 

Bulwer  appeared  for  the  respondent,  but 
was  not  called  upon. 
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BoviLL,  C.J.— I  am  opinion  tiiat  tlia 
matter  was  correctly  decided  hj  the  Be- 
yising  Barrister.  The  words  of  the 
statute  are  "  lands  or  tenements  within 
the  county  of  the  rateable  value  of  twelve 
pounds  or  upwards."  It  is  clear  that 
there  is  a  marked  distinction  between 
lands  of  the  rateable  value  of  122.  and 
lands  rated  at  that  value.  It  has  been 
argued  that  the  enactment  means 
lauds  rated  at  such  value,  but  I  am 
of  opinion  that  that  is  not  correct, 
and  that  the  Revising  Barrister  put 
the  right  ooustmotion  on  the  words  of 
this  enactment.  The  lands  in  this  case 
were  found  by  him  to  be  of  the  rateable 
value  of  121.,  and  therefore  the  voter  was 
entitled  to  the  franchise.  With  regard  to 
what  has  been  stated  as  to  some  revising 
barristers  having  refused  to  receive  evi- 
dence of  the  real  value  of  the  lands,  I 
am  opinion  that  they  have  not  taken  a 
correct  view  of  tlie  matter,  and  that  what 
is  the  rateable  value 'is  not  to  be  con- 
sidered as  concluded  by  the  rate-book. 

Bbbtt,  J. — I  am  of  the  same  opinion. 
The  sixth  section,  sub-section  2,  says  that 
the  person  who  is  entitled  to  the  otJonpa- 
tion  franchise  in  counties  must  be  the 
occupier  "  of  lands  or  tenements  within 
the  county  of  the  rateable  value  of  12Z.," 
and  the  question  is  whether  that  means  the 
real  rateable  value  or  the  value  put  there- 
on in  the  rate-book,  assuming  that  the  last 
is  not  the  rateable  value.  The  words  of 
the  enactment  are  "  rateable  value  of  121.," 
but  if  the  appellant  is  right  they  must 
mean  the  same  as  "rated  at  122.,"  but  in 
the  next  sub-section  the  Legislature  says, 
"  has  during  the  time  of  such  occupation 
been  rated,"  so  that  a  distinction  is  taken 
by  the  Legislature  in  the  same  section 
between  being  rated  and  rateable  value. 
It  has  been  suggested'  by  Mr.  Davis  in  his 
work  on  Registration  and  Elections,  that 
it  would  have  been  better  if  the  statute 
had  said  ''  the  rateable  value  as  appearing 
on  the  rate."  That  seems  to  me  to  be  a 
question  of  politics  and  not  of  law,  but  in 
either  way  I  disagree  with  that  writer,  for 
if  the  value  is  to  be  taken  only  according 
to  what  the  property  has  been  rated  at 
in  the  rate-book,  it  would  follow  as  a 
necessary  consequence  that  the  right  to 
the  franchise  would  depend  on  the  view 


as  to  value  taken  by  the  overseers,  and 
they  would  have  the  power  of  enfran- 
chising or  disfranchising  large  numbers  of 
voters. 

Gbove,  J.,  and  Denkih,  J.,  concarrod.   . 

Deeiiion  affirmed. 

Attorneys  —  A.  Saandrrs,  t^nt  for  Whylejr  If 
iPiper,  Bedford,  for  appelant;  Williama  Se 
James,  for  respoodent. 


{Appeal  from  Beoising  Barrister's  Court.) 

1872.    1   BESWiCK  (appeUani)  v.  alcbb 
(respondent). 


Nov.  13 


.} 


Parliament — Oowify  Vote — QtMlifieation 
for  Borough  Vote— 2  Will.  4.  c.  45.  «.  24. 

A.,  a  minister  of  a  ehureh,  vms  stated  to 
have,  as  minister,  such  a  freehold  interest  in 
the  rents  received  from  the  letting  of  pews  in 
the  church  as  entitled  him  to  O' vote  for  the 
oouniy.  He  occupied  a«  such  minister  the 
parsonage  house,  and  in  respect  of  sitch  oeou- 
pation  acquired  a  right  to  a  vote  for  a 
borough : — Held,  that  there  was  no  such 
unity  of  occupation'  as  would,  according  to 
section  24  of  2  Will.  4.  e.  45,  disentitle  A. 
to  the  county  vote. 

Consolidated  appeal  Irom  the  B«vising 
Barrister  for  the  North-Western  Division 
of  Lancashire. 

The  appellant  duly  objected  to  the  name 
of  the  respondent  bieing  retained  on  the 
list  of  persons  entitled  to  vote  in  the  elec- 
tion of  members  of  parliament  for  the 
said  division  in  respect  of  property  situate 
in  the  township  of  Preston. 

The  qualification  of  the  respondent  was 
set  out  in  the  said  register  as  follows — 

"  Alker,  George :  Lisbon  Hall,  Fish  wick : 
freehold  land  and  pew  rents :  St.  Mary's 
Church,  St.  Mary's  Street." 

The  respondent  is  minister  of  St.  Mary's 
Church,  which  is  situated  within  the  par- 
liamentary borough  of  Preston.  No  profit 
has  accrued  to  him  or  is  likely  to  aoome 
from  the  above-named  land,  but  under  the 
'*  Sentence  of  Consecration  "  of  the  said 
church,  he  is  entitled  to  the  rents  of  oer- 
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tain  pews  and  sittings,  which  are  ]et  hj 
the  (dtorchwardenB  according  to  a  certain 
scale,  which  scale  the  churchwardens  for 
the  tioie  being  may,  with  the  consent  of  the 
bishop,  alW  from  time  to  time  as  occasion 
may  require,  and  after  deducting  yearly 
two  several  snms  of  81.  15s.  and  51.  for  the 
services  of  the  churi^,  the  said  chnrch- 
wardens  pay  the  residue  of  such  pew 
rents  to  the  minister  for  the  time  being 
of  the  said  church,  to  be  received  by  him 
for  hia  own  absolute  use  'and  benefit  by 
way  of  stipend.  The  sum  which  the  re- 
spondent has  so  received  from  the  above 
pew  rents  has  always  exceeded  1002.  in 
the  year.  The  house  mentioned  on  the 
register  as  the  respondent's  place  of  abode, 
is  the  parsonage-house  of  the  minister  of 
St.  Mary's,  and  the  respondent  oucnpies 
and  is  rated  for  it,  and  in  respect  of  it  has 
acquired  the  right  to  vote  for  the  borough 
of  Preston.  It  was  objected  that  the  said 
house  was  a  part  of  his  benefice,  which 
benefice  could  not  be  divided  so  that  any 
part  of  it  could  confer  on  the  respondent 
the  right  to  vote  for  the  said  division,  and 
that,  therefore,  his  name  should  be  ez- 
psnged  from  the  said  register. 

The  revising  barrister  decided  that  the 
respondent  was  entitled  to 'have  his  name 
retained  on  the  said  register. 

Leqfrie  Temple,  for  the  appellant. — By 
section  24  of  2  Will.  4.  c.  45,  it  is  enacted 
that  no  person  shall  be  entitled  to  a  vote 
for  the  county  "  in  respect  of  his  estate  or 
interest  as  afreeholder  in  any  house,"  &c., 
"  or  other  building  occupied  by  himself,  or 
in  any  land  occupied  by  himself  together 
with  any  house,"  Ac., '"  or  other  building, 
such  house,"  &o.,  "  or  other  building 
being  either  separately  or  jointly  with  the 
land  so  occupied  therewith  of  such  value 
as  would,  according  to  the  provisions  "  of 
the  Act,  "confer  on  him  the  right  of 
voting  for  any  city  or  borough."  The 
respondent  occupied  the  parsonage-house, 
in  respect  of  which  he  had  the  borough 
vote,  only  hecanse  he  was  the  minister 
of  the  church,  so  also  his  right  to  the 
pew  rents  and  land  is  dependent  on 
Dis  being  such  minister.  The  question, 
therefore,  is  whether  there  is  not  a  unity 
of  title  in  respect  of  the  house,  the  pews 
and  the  land,  within  the  meaning  of  such 


24th  section,  and  which  prevents  the  re- 
pondent  from  dividing  them  so  as  to 
acquire  thereby  both  a  county  and  borough 
vote. 

[BoviLL,  C.J. — ^The  case  is  imperfectly 
stated,  but  taking  it  as  it  stands,  we  must 
assume  thalj  by  some  way  or  another  the 
respondent  has  a  county  qualification  in 
respect  of  the  pew  rents.  Then  if  so,  how 
can  the  pew  rents  be  land,  so  as  to  make 
it  possible  to  say  that  the  respondent 
occupies  land  and  building  within  the 
meaning  of  the  24th  section  ?] 

The  pew  rents  are  profits  arising  out 
of  the  land.  The  case  of  G-ipell  v.  The 
Overseers  of  Aston  (1)  shews  that  the 
claimant  cannot  sever  what  was  held 
under  one  title  so  as  to  acquire  both  the 
county  and  borough  vote.  There  the 
claimant  occupied  as  owner  freehold  land 
in  one  parish  in  a  borough,  and  also  occu- 
pied as  tenant  a  house  in  another  parish 
in  the  same  borough,  and  having  thus 
distinct  qualifications  held  under  different 
titles,  he  was  held  entitled  to  be  registered 
as  a  voter  for  the  county  as  well  as  for 
the  borough,  but  the  reasoning  for  that 
decision  shews  that  the  result  would  have 
been  different  if  the  qualification  for  each 
were  acquired  under  the  same  title. 

[Bebtt,  J. — There  is  nothing  in  the 
24th  section  as  to  unity  of  title.  It  is 
where  there  is  unity  of  occupation.] 

Here  there  were  both  unity  of  title  and 
unity  of  occupation. 

Ovrst  appeared  for  the  respondent,  hut 
was  not  called  upon. 

BoviiL,  C.J. — The  question  raised  in 
this  case  is  not  whether  the  respondent 
be  entitled  to  a  vote  for  the  county,  but 
the  objection,  and  the  only  one  which  is 
taken  to  his  being  so  entitled,  depends  on 
the  question  which  has  arisen  on  the  con- 
struction of  section  24  of  2  "Will.  4  c.  45.  - 
Now,  upon  the  case  as  stated,  I  am  of 
opinion  that  the  appellemt  has  not  brought 
it  within  that  24th  section.  There  is 
nothing  to  shew  that  the  respondent  was 
in  the  occupation  of  anything  in  the 
county  but  land  which  was  of  no  value. 
It  is  said  that  he  was  in  the  occupation  of 

(1)  8  Com.  B.  Kep.  1 ;  b.  c.  19  Law  J.  Bep.  (n.8.) 
C.P.  28. 
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pew  rents,  bat  there  was  no  occapation 
bj  him  of  these  in  the  sense  in  which 
the  occupation  of  land  i^  used  in  this 
enactment.  It  has  been  contended  that 
he  was  in  the  occapation  of  the  pews 
themselves  which  were  on  the  land,  bat 
ther^  is  no  such  statement  of  this  in  the 
case ;  on  the  contrary,  it  woald  seem  that 
the  pews  were  in  the  possession  of  those 
who  rented  them  or  of  the  churchwardens. 
What  is  the  interest  which  the  respondent 
has  in  the  pew  rents,  or  how  they  give 
him  a  right  to  vote,  is  not  stated  in  the 
case,  bat  the  only  point  raised  is  whether, 
assuming  the  respondent  to  be  otherwise 
entitled,  the  case  is  within  the  24th  sec- 
tion. On  the  facts  as  stated,  I  am  of 
opinion  that  the  case  is  not  brought  with- 
in that  section,  and  that,  therefore,  this 
appeal  mast  be  dismissed  with  costs. 

Brbtt,  J. — It  is  difficult  to  gather  from 
the  statement  what  are  the  real  facts  of 
this  case,  bat  it  seems  to  be  taken  that 
the  claimant  had  such  a  freehold  interest 
in  respect  of  the  pew  rents  as  woald 
entitle  him  to  a  vote  for  the  coanty.     It 
is  not  a  right  to  vote  in  respect  of  the 
occupation  of  anything,  bat  in  respect  to 
a  right  of  pew  rents.     Then  there  is  a 
statement  in  the  case  of  the  occupation 
by  the  clainutnt  of  the  parsonage  house 
in  respect  of  which  he   has  acquired  a 
vote    for   the   borough.      He  claims   to 
be  entitled  to  a  vote  for  the  county  in 
respect  of  the  pew  rents,  and  the  only 
way   in   which  he  could  be  so  entitled 
-would  be  by  his  having  a  rent  charge, 
or  of  his  having  a  fi-eehold  interest  in  the 
church,  the  profits  derived  from  which 
consisting  of  the  pew  rents.     Assuming 
that  he  is  entitled  by  having  a  freehold 
interest  in  the  church,  and  that  he  has  also 
the  parsonagre-house,  the  objection  is  that 
he  is  not  entitled  to  rote  for  the  county  in 
respect  of  such  freehold  interest  in  the 
church,  because  he  occupies  the  parsonage- 
house  which  gives  a  vote  for  the  borough. 
Now,  the  24th  section  of  the  Beform  Act 
says  that  he  shall  not  be  entitled  to  the 
county  vote  in  respect  of  his  interest  in 
buildmg  or  land  occupied  by  him,  together 
with  a  house  which  gives  a  right  to  the 
borough  vote.     The  land  which  he  has  is 
stated  to  be  of  no  value,  and  there  is  no 


statement  in  the  case  that  he  ocoapies  th« 
church.  He  has  a  vote  for  the  borongh  in 
respect  of  his  occupation  of  the  parBon^«- 
house,  but  saoh'  house  which  he  occupies, 
and  the  buUding  (the  church)  which  he 
does  not  occupy,  give  two  distinct  and 
different  qualifications,  and  under  these 
circumstances,  though  the  two  may  be  htid 
under  the  same  title,  I  apprehend  that  he 
may  vote  for  the  boroagh  in  respect  of  the 
hoose  he  oocapies,  and  yet  be  entitled  to 
the  county  vote  in  respect  of  his  interest 
in  the  church. 

Obove,  J. — I  am  of  the  same  opinion. 
I  cannot  see  how  it  can  be  said  that 
the  respondent  occupies  pew  rents,  and 
that  he  occupies  them  together  with  the 
parsonage-house. 

Dekuan,  J. — I  also  do  not  think  that 
the  parsonage-house  is  so  connected  with 
the  pew  rents  as  to  bring  the  case  within 
the  24th  section  of  the  Bieform  Act. 

Decieion  afirmed. 


Attorneys  —  Griffith  &  BiotrDlow,  agenta  for 
Edelaton,  Freaton,  for  appellant;  Kimber  te 
Ellis,  for  reapoadent. 


(^Apjieal  from  Revising  Barrister's  Cowrt.') 
1 R72       r  ^^"^"^^  {wppellanf)  v.  THE  oveb- 


Nov.  16. 


tSEEBS     OF     TBS     PASIBH 
PENBiTH  (respottdenit). 


or 


Parliament — County  Vote — 30  ^31  Vict. 
c.  102.  8.  6—  Rating  Members  of  a  Firm — 
Description  on  Rate — Inaccurate  DeserifHon 
cured  by  s.  75  of  G  ^  7  Vict.  e.  18. 

A.,  who  had  been  solely  rated  m  rMpeef 
of  the  premises  occupied  by  him  «n  Aw 
business,  got  the  overseers  to  aiter  the  raiiitg 
to  "A.  ^  Sons  "  on  tJis  occasion  of  Us 
taking  his  two  sons  into  partnership,  atid 
carrying  on  business  with  them  on  the  said 
premises  under  that  partnership  name  of 
'A.  ^  Sons."  When  A.  retired  from  the 
business,  which  he  did  some  time  aftenoarde, 
the  two  sons  continued  the  bueirtees  vnder 
the  same  name  of  "A.  Sf  Sons,"  and  paid 
the  rates  when  called  for : — Held,  that  the 
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totu  were  rated  loUhin  the  meammg  of  section 
€  of  the  Bepreaintation  of  the  People  Act, 
1867  (30  ^  31  Vict.  e.  102),  beirig  described 
on  iK«  rate,  though  inaceuralely,  by  the 
partnership  name,  and  that  stich  inaccuracy 
%oa$  mred  6y  6  ^  7  Vict.  c.  18.  sec.  75. 

Consolidated  appeal  from  the  Bevising 
Bairister  for  East  Cumberland. 


At  the  Court  held  before  the  Bor 
vising  Barrister  for  the  revision  of  th« 
list  of  voters  for  the  parish  of  Penrith, 
objection  -was  dalj  made  to  the  name  of 
George  Amison  being  retained  upon  the 
said  list  of  voters  for  the  said  parish. 
The  facts  of  the- case  were  as  follows: 
The  name  of  George  Amison  appeared 
upon  the  list  in  the  following  form— 


PAEISH  OF  PENRITH. 
Voleri  as  Occupiers  of  RateaUe  Value  of  121. 


Ainuon,  Oeoige 


BarroTTgate,  Penrith 


Joint  occupier  of  house  and 
Bhop,  of  the  rateable  ^~al>le 
of  80^.  and  upwards. 


Devonshire  Street 


The  said  George  Amison  had  a  right 
to  have  his  name  retained  upon  the  said 
list,  provided  the  'Court  should  be  of 
opinion  that  under  the  following  circam- 
itances  the  said  George  Amison  was  duly 


rated  in  respect  of  the  premises  occupied 
by  him  within  the  meaning  of  30  &  31 
Vict.  0.  102.  8.  6.  sub-sect.  3. 

The  premises  in  question  are  described 
in  the  rate-book  as  follows — 


pier. 

Name  of 
Owner. 

Description  of 
property  rated. 

Name  or  situation 
of  property. 

Gross  esti- 
mated rental. 

Bateable 
value. 

N.  Araiflon  & 
Sods 

Nathan 
Arniaon 

HoQse  and  Shop 

Burrowgate 

• 

£    s.     d. 

£    ».  d. 
89    6    0 

N.  Amison  means  Nathan  Amison. 
He  is  alive,  and  was  formerly  the  sole 
occnpier  of  the  premises,  where  ho  carried 
on  ute  business  of  a  draper.  He  sub- 
sequently took  two  of  his  sons,  the  above- 
mentioned  Creorge  Amison  Euid  Thomas 
BeU  Amison,  into  partnership,  and  the 
busanesa  was  carried  on  under  the  name 
of  "  N.  Amison  &  Sons."  Nathan  Arni- 
■oa  has  retired  from  the  business  some 
jeara  ago,  and  ever  since  his  retirement 
the  basmesa  has  been  carried  on  by  the 
tbove-mentioned  two  sons  under  the  name 
of  "  N.  Amison  &  Sons." 

The  said  two  sons  4re  now  the  sole 
occupiers.  Nathan  Amison  has  three 
other  sons,  but  they  do  not  occupy  the 
premises  in  question,  nor  do  they  carry 
on  business  with  the  two  above-men. 
tioned. 


For  the  last  few  years,  when  the  rates 
have  been  called  for,  they  have  been  paid 
by  one  or  other  of  the  two  (George  Ami- 
son  or  Thomas  Bell  Amison) ,  and  a  receipt 
given  for  them  as  received  from  "N. 
Amison  &  Sous." 

With  the  consent  of  both  parties  the 
Bevising  Barrister  received  the  statement 
of  the  overseer,  and  it  is  as  follows. 

The  overseer  stated  that  when  he 
came  into  ofiSce  fifteen  years  ago,  "  N. 
Amison "  was  solely  rated  for  the  pre- 
mises in  question.  About  seven  years 
ago  N.  Amison  requested  him  to  alter 
the  rating  to  "N.  Amison  &  Sons," 
but  gave  no  name,  and  the  rating  has 
remained  "  N.  Amison  &  Sons "  ever 
since.  The  Bevising  Barrister  decided 
that  as  the  said  George  Amison  was  not 
named  in  the  rate  otherwise  than  as  above 
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appears,  he  was  not  duly  rated  in  respect 
of  the  premises  occnpied  by  him  within 
the  meaning  of  30  <fe  31  Vict.  c.  102.  s.  6. 
sub-section  3. 

The  name  of  the  said  Thomas  Bell 
Amison,  whose  qualification  was  set  out 
in  the  schedule  annexed,  was  objected  to 
under  similar  circumstances. 

The  Revising  Barrister  ezpung^  the 
names  of  the  said  George  Arnison  and 
Thomas  Bell  Amison  firom  the  said  list. 

CampheU  Foster,  for  the  appellant. — 
George  Amison  was  duly  rated  under  the 
^rtnership  name  of  N.  Amison  &  Sons. 
Section  6  of  the  Representation  of  the 
People  Act,  1867  (30  A  31  Vict.  c.  102), 
which  gives  the  occupation  franchise  in 
connties,  requires  the  voter  to  have  "  been 
rated  in  respect  to  the  premises  so  occcu- 
pied  by  him"  to  the  poor-rates  made  in 
respect  of  such  premises.  This  is  similar 
to  section  27  of  the  Reform  Act,  2  Will.  4. 
o.  45,  with  respect  to  the  borough  fran- 
chise. Then  31  &  32  Vict.  c.  68.  s.  30, 
applies  to  the  occupation  county  fran- 
chise under  the  Representation  of  the 
People  Act,  1867,  the  30th  section  of  the 
Reform  Act  (2  Will.  4.  c.  45),  which 
enables  a  party  to  claim  to  be  rated,  who 
has  been  altogether  omitted  from  the 
rate-book,  and  also  section  75  of  6  &  7 
Vict.  c.  18,  which  protects  the  occupier 
from  losing  his  franchise  by  reason  qf  any 
misnomer  or  inaccurate  description  in  the 
rate  if  he  has  bona  fide  paid  all  rates  he 
has  been  called  upon  to  pay  in  respect 
of  the  qualifying  premises.  Here  the 
claimants  were  rated,  and  were  called 
upon  to  pay,  and  did  in  fact  pay  the  rates. 
Inserting  in  the  rate- book  the  name  of 
the  firm  is  a  convenient  mode  of  rating 
each  member ;  and  section  27  of  the 
Representation  of  the  People  Act,  1867, 
recognises  the  case  of  partners,  though 
not  more  than  two,  who  may  be  entitled  to 
the  county  franchise  in  respect  of  a  joint 
occupation  of  the  partnership  promises. 
The  Revising  Barrister  finds  as  a  fact 
that  after  the  sons  had  become  partners 
the  business  was  carried  on  under  the 
name  of  "  N.  Amison  So  Sons,"  and  the 
overseers  evidently  intended  to  rate  the 
firm,  including  thereby  all  its  members. 
In  Moss  V.    Tlie  Overseers  of  St.  Mary, 


Lichfield  (1)  the  overseers  had  inserted 
in  the  rate  the  name  of  one  only  of  two 
joint  occupiers,  and  it  was  held  that  the 
case  of  such  omitted  party  was  not  .within 
the  75th  section  of  6  A  7  Vict.  c.  18,  as 
that  applied  only  to  the  case  of  a  mis- 
description of  the  person  charged  by  the 
overseers ;  but  Erie,  C.  J.,  said — "  If  a  part- 
nership firm  is  charged  in  the  rate,  each 
partner  is  intended  to  be  charged."  At 
most  the  description  in  the  rate-book 
is  only  an  insufficient  description  of  the 
members  of  the  firm,  and  is,  therefore, 
cured  by  the  75th  section  of  6  A  7  Vict, 
c.  18. 
No  one  appeared  for  the  respondents. 

BoviLL,  C.J. — ^It  appears  from  the  case 
that  G«orge  Amison  occnpied  the  pre- 
mises in  question  with  his  brother  Thomas 
Amison,  and  the  two  brothers  carried  on 
there  the  partnership  business,  using  the 
old  name  of  the  firm,  "  N.  Amison  A 
Sons."  There  was  no  one  else  using 
that  name  and  occupying  the  premises 
under  that  name  but  these  two  brothers. 
Then  comes  the  question  whether  the 
overseers  intended  to  rate  the  persons 
who  occupied  the  premises  under  the  old 
name  of  the  ^rm.  Now  I  am  unable  to 
distinguish  this  case  from  that  of  any 
other  in  which  a  firm  is  rated;  for  in- 
stance, if  a  rate  were  imposed  on  the 
premises  occnpied  by  Messrs.  Child  A  Co., 
the  bankers,  and  the  name  of  such  firm 
were  inserted  in  the  rate-book,  I  should 
have  no  donbt  but  that  the  overseers 
intended  thereby  to  rate  the  persons 
composing  that  firm.  Then  who  are 
here  described  by  "  N.  Amison  A  Sons  ?  " 
surely  the  persons  who  carry  on  the  busi- 
ness under  that  name ;  and  they  are  the 
persons  who  are  rated.  In  Mots  v.  Th* 
Overseers  of  St.  Mary,  Lichfield  (1), 
though  not  a  decision  upon  this  point, 
Erie,  C.  J.,  said — "  If  a  partnership  firm 
is  charged  in  the  rate,  each  partner 
is  intended  to  be  charged."  In  the  pre- 
sent case  the  intention  of  the  overseers 
was  to  charge  with  the  rate  the  persons 
who  carried  on  the  business  on  these 
premises  under  the  firm  of  N.  Amison 
A  Sons.  Those  persons  were  the  two  sons, 

(1)  14  Law  J.  Ecp.  (n.».)  CJ.  66. 
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the  claimants  in  this  case.  The  objection 
to  the  description  is  only  that  of  a  mis- 
nomer, and  clearly  comes  within  the  75th 
section  of  6  &  7  Vict.  o.  18 ;  therefore 
the  decision  of  tlie  Revising  Barrister 
most  be  reversed. 

KxATDia,  J. — I  am  of  the  same  opinion. 
I  have  had  some  doabt  as  to  whether  it 
was  intended  to  rate  tbo  sons,  but  on  the 
whole  I  think  it  was  and  that  the  case 
comes  within  6  &  7  Vict.  c.  18.  s.  75. 
The  &ther  of  the  sons  had  been  originally 
rated,  and  then  on  the  occasion  of  his 
taking  his  two  sons  into  partnership  he 
went  to  the  overseers  and  desired  them 
to  alter  the  rating  to  "N.  Arnison  & 
Sons."  Accordingly  that  was  done.  The 
overseers  say  that  no  names  of  the  sons 
were  mentioned.  But  it  appears  that 
after  rates  had  been  made  on  the  firm 
the  overseers  called  on  the  two  sons  for 
them  and  these  two  partners  paid  the 
rates.  I  think  that  under  these  circnm- 
stances  there  is  sufficient  ground  for  say- 
ing that  the  overseers  intended,  under  the 
name  of  "  N.  Arnison  &  Sons,"  to  rate 
the  fnrtnera  comprising  that  firm.  Un- 
doubtedly it  was  not  an  accurate  de- 
scription of  these  persons  in  the  rate-book, 
bat  it  is  not  necessary  to  say  how  far  a 
rate  so  made  conld  have  been  enforced, 
beoanse  the  seventy-fifth  section  of  6  &  7 
Viot.  c.  18  was  intended  to  cure  a  case 
like  this,  in  which  the  partners  have  been 
bona  fide  rated,  but  under  an  inaccurate  de- 
scription. I  do  not  think  the  case  is  by 
any  means  &ee  from  doubt,  but  on  thp 
whole  I  think  the  conclusion  I  have  come 
to  is  the  one  I  ought  to  arrive  at. 

Bbstt,  J. — The  voter  claimed  to  be 
entitled  under  section  6  of  the  Represen- 
tation of  the  People  Act,  1867  (30  &  31 
Vict.  c.  102)  and  it  was  therefore  neces- 
sary that  he  should  shew  that  he  had 
been  duly  rated  in  respect  of  the  qualify- 
ing premises.  On  turning  to  the  rate- 
book there  is  a  description  of  the  persons 
rated  in  respect  of  such  premises  and  the 
question  is  whether  that  is  sufficient  to 
^ew  that  this  voter  was  rated.  It  is 
certainly  not  an  accurate  description  of 
him,  but  it  is  said  the  want  of  such  accu- 
racy may  be  cured  by  section  75  of  6  <&  7 


Viot.  0.  18.  That  section  is  made  appli> 
cable  to  the  Occupation  County  Franchise 
by  31  &  32  Vict.  c.  58.  s.  30,  and  the 
question  is  whether  the  present  case  comes 
within  that  seventy-fifth  section.  The 
section  itself  is  singularly  drawn  because 
it  says  that  where  the  person  occupying 
the  premises  and  being  the  person  liable 
to  be  rated  for  such  premises  shall  have 
been  honafid»  called  upon  to  pay  certain 
rates  and  shall  have  paid  aU  rates  which 
he  shall  have  been  so  called  upon  to  pay, 
such  person  shall  be  considered  as  having 
been  rated  Eind  paid  such  rates,  which 
would  seem  applicable  although  he  had 
never  been  rated  at  all,  but  then  comes 
the  proviso,  "  any  misnomer  or  inaccurate 
or  insufficient  description  in  any  rate  of 
the  person  so  occupying  or  of  the  premises 
occupied  notwithstanding."  That  seems  > 
to  assume  that  there  is  some  description 
of  the  person  on  the  rate,  but  an  inaccu- 
rate or  insufficient  one,  and  it  consequently 
assumes  that  the  person  has  been  rated 
or  intended  to  be  rated.  Therefore,  it  is 
necessary  to  shew  that  the  claimant  has 
not  only  paid  the  rates,  but  that  he  has 
been  rated  and  that  there  has  been  an  at- 
tempt to  describe  him  on  the  rate.  Now 
it  appears  from  the  case  that  the  father, 
Nathan  Arnison,  was  on  the  rate  and 
was  solely  rated  in  respect  of  these  pre- 
mises. He  took  his  sons  George  and 
Thomas  into  partnership  and  then  went 
to  the  overseers  and  requested  them  to 
change  the  name  on  the  rate  to  "  N.  Ar- 
nison &,  Sous."  There  can  be  no  mean- 
ing in  what  he  so  did,  unless  he  intended 
that  his  sons  should  be  rated.  The 
next  part  of  the  case  tends  to  shew 
that  he  made  that  intention  of  his 
known  to  the  overseers.  It  is  true  that 
it  is  stated  in  the  case  that  he  gave  no 
names,  but  there  is  no  statement  as  to 
what  further  information  he  gave,  and 
there  is  the  fact  that  the  overseers  after- 
wards called  on  the  sons  for  the  rates, 
and  that  the  sons  paid  tKem,  and  that 
seems  to  my  mind  strong  evidence  that 
the  overseers  when  they  put  the  name  of 
the  firm  in  the  rate  book  intended  to  rate 
not  only  the  father  but  any  sons  of  his 
who  might  be  members  of  the  firm  though 
their  names  were  not  given.  That  is  suf- 
ficient to  shew   that  the  claimant  was 
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rated.  Then  the  qnefltion  is  whether 
he  was  enfficiently  described  on  the  rate. 
There  was  a  description  of  him,  tbongh 
not  an  accurate  one,  if,  in  the  description 
of  the  firm,  as  I  think  was  the  case, 
the  members  of  the  firm  were  thereby  in- 
tended to  be  described.  Then  the  inac- 
curacy of  the  description  is  cured  by 
section  75.  I  think  that  the  point  on 
which  the  revising  barrister  acted  was 
not  so  much  that  the  claimant  was  not 
intended  to  be  rated,  as  that  he  was  not 
named  in  the  rate.  Bat  I  think  that  he 
was  intended  to  be  described  in  the  name 
of  the  firm,  and  that  therefore  the  revis- 
ing barrister  was  wrong  in  considering 
that  this  was  an  inaccuracy  which  could 
not  be  cured,  and  his  decision  ought  to  be 
reversed. 

Gbotb,  J. — I  am  of  (he  same  opinion. 
I  have  had  some  doubts  on  the  point,  and 
shonld  have  wished  the  matter  had  been 
argued  by  counsel  for  the  respondent. 
The  doubts  I  have  bad  have  been  whether 
there  was  a  misnomer,  or  inaccurate  or 
insufficient  description  in  the  rate  to  which 
the  76th  section  could  apply,  supposing 
'  there  was  no  description  at  all  of  the 
claimant.  I  think,  however,  that  the  de- 
scription, "N.  Amison  dbSons,"  was  some 
description  of  the  sons  of  N.  Amison.  Then 
when  once  there  is  a  description  the  75th 
section  applies  and  prevents  the  person 
from  losing  his  right  of  voting  by  reason  of 
any  inaccurate  description.  I  forbear  ex- 
pressing any  opinion  whether,  in  the  case  of 
persons  trading  under  the  name  of  a  firm, 
the  putting  that  name  on  the  rate  would 
be  a  sufficient  rating  of  all  those  persons. 
Here  I  think  there  was  a  description, 
though  not  an  accurate  one,  and  that  the 
same  was  Cured  by  the  75th  section. 

•         Decieion  reversed. 


Attorney*    Johnston  &  Co.,  ftgents  for  Harrison 
&  LittlA,  Penrith,  for  appellant. 


(^Appeal  from  Reviring  Barrister's  Court.) 
EA.BL  BEATJCHAMP  {appeUanC)  V. 
THE  OVERSEERS  OF  THE  PARISH 
OF    HADBESFIELD     {respond, 
ents). 

HARQ0IS    or    8ALISBUBT  {oppd. 
1872.  lant)    V.    THR    0VEB8EEES  OF 

Nov.  15.  ^         THE   PARISH  OF  SOUTH  HIKX9 

(respondents').  ' 
THE  SAME  V.  BOKTEics  (respond, 
ent). 

THE  SAME   V.  BUtWEB  (respond. 

ent). 

Parliament — Gotmty  Vote — Quaiifieaiion 
— Incapacity — Peer  of  ParUament.   ^ 

A  peer  of  Parliammd  it  ineapaeitatei  hy 
lam  from  voting  at  elections  for  memhsn  if 
the  House  of  Commons,  and  is  therefore  not 
entitled  to  Jutve  hit  name  on  the  register  <^ 
voters. 

These  were  separate  appeals  from  the 
several  revising  barristers  appointed  to 
revise  the  list  of  voters  for  the  oonnties 
of  Worcester,  Middlesex,  Hertford  and 
Essex,  and  the  same  question  was  raised 
in  each,  namely,  whether  a  peer  of  the 
realm  and  a  lord  of  Parliament  was,  ag 
such,  legally  incapacitated  from  being 
registered  as  a  voter  for  knights  of  the 
shire  to  represent  the  commoners  in  the 
Commons  House  of  Parliament 

In  each  case,  the  revising  barrister  de- 
cided that  the  appellant,  being  a  peer  of 
Parliament^  was  therefore  not  entitled  to 
have  his  name  on  the  register  of  voten 
for  the  county,  and  rejected  the  claim  of 
the  appellant  to  be  on  sach  register. 

Wills  (A.  L.  Smith  with  him),  for  Earl 
Beauchamp,  the  appellant  in  the  fiist  of 
these  cases. 

Manisti/,  for  the  Marquis  of  Saliebuiy, 
the  appellant  in  the  other  three  cases. 

With  the  exception  of  some  preoe- 
dents  in  early  times  anterior  to  the 
reign  of  Henry  the  Pifhh,  in  which  peers 
were  parties  to  indentures  of  retanu  for 
knights  of  the  shire  to  Parliament,  m 
appears  from  Prynne'a  Brevia  Par2uiii«ii- 
taria  and  Heywood  on  County  EUetioiii, 
p.  316  (but  which  precedents  were  relied 
on  in  support  of  the  right  of  females  to 
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the  franoluBe  in  Ohorlton  v.  Lings  (1), 
and  were  treated  bj  the  Conrt  as  excep- 
tional), it  rnoBt  be  admitted  that  the  aa- 
thorities  are  all  against  the  claim  made 
by  the  appellants  in  these  cases.  The 
statute,  8  Uen.  6.  c.  7,  would  seem  to 
support  the  idea  that  peers  might  have 
been  concerned  in  the  elections  of  knights 
of  the  shire  to  Parliament,  for  the  electors 
are  there  spoken  of  in  the  most  general 
and  large  terms  as  people  dwelling  within 
the  county,  and  there  is  nothing  in  the 
terms  there  naed  to  shew  that  peers  were 
excluded.  But  the  text  books  are  cer- 
tainlj  the  other  way.  In  1  Black.  Gomm. 
158,  after  describing  the  Lords  it  is  said, 
"  The  Commons  consist  of  all  such  men  of 
property  in  the  kingdom  as  have  not 
seats  in  the  House  of  Lords,  every  one  of 
-which  has  a  voice  in  Parliament  either 
personally  or  by  his  representatives." 
So  in  4  IitBiUutet,  p.  2,  Lord  Coke  says — 
"  And  whosoever  is  not  a  lord  of  Parlia- 
ment and  of  the  Lords*  House  is  of  the 
House  of  the  Conunons  either  in  person  or 
by  representation,  partly  coagmentative 
and  pcirtly  representative."  And  again  in 
2  IntHtnOes,  29,  Lord  Coke  states  the 
following :  "  The  general  division  of  per- 
sons by  the  law  of  England  is  either  one 
that  is  noble  and  in  respect  of  his  nobility 
of  the  Lords  House  of  Parliament,  or  one 
of  the  commons  of  the  realm,  and  in  re- 
spect thereof  of  the  House  of  Commons  in 
Parliament,  and  as  there  be  divers  degrees 
of  nobility,  as  dukes,  marquises,  earls, 
Tisoonnts  and  barons,  and  yet  all  of  them 
are  comprehended  within  this  word  pares, 
so  of  the  commons  of  the  realm  there  be 
knighte,  esquires,  gentlemen,  citizens, 
yeomen  and  burgesses  of  several  degrees, 
and  yet  all  of  them  of  the  commons  of 
the  realm." 

The  capacity  of  peers  to  vote  for  mem- 
bers of  the  House  of  Commons  is  a  matter 
relating  to  the  law  of  Parliament,  and 
with  reference  to  such  law  it  is  stated  in 
1  Block.  Gomm.  163,  "  that  the  whole  of 
the  law  and  custom  of  Parliament  has  its 
original  from  this  one  maxim,  '  that 
whatever  matter  arises  concerning  either 
House  of  Parliament,  ought  to  be  exam- 
ined,   discussed    and    adjudged  in    that 

(1)  38  Law  J.  Bep.  (k.s.)  C.P.  26;  8.  cLaw 
B^.  4  C.P.  374. 

Nkw  Sbkiks,  42.— C.P. 


house  to  which  it  relates  aud  not  else> 
where.'  Hence,  for  instance,  the  lords  will 
not  suffer  the  commons  to  interfere  in 
settling  the  election  of  a  peer  of  Scotland ; 
the  commons  will  not  allow  the  lords  to 
judge  of  the  election  of  a  burgess,  nor 
will  either  house  permit  the  subordinate 
courts  of  law  to  examine  the  meritis  of 
either  case."  To  the  same  effect  is  4  In~ 
stUtUes,  p.  15.  No  doubt  the  House  of 
Commons  cannot  alter  the  qualification  of 
a  voter  as  required  by  law,  or  by  any 
resolution  decliure  that  persons  possessing 
such  qualification  shall  no  longer  be  en- 
titled to  vote,  but  when  the  House  sat  on 
election  petitions  it  sat  judicially,  and  its 
resolutions  on  these  occasions  may  be 
viewed  as  declarations  of  what  was  the  law 
relating  to  the  question  then  raised  before 
it.  In  that  sense  may  be  treated  the  re- 
solution of  the  House  of  Commons  in 
1669,  when  the  House  was  trying  the 
validity  of  the  Maiden  election,  and  it  had 
been  proved  before  it  that  the  Earl  of 
Manchester  had  voted  for  the  sitting 
member.  The  House  rejected  such  vote 
and  passed  the  resolution  that  no  peer 
hath  a  right  to  vote  at  elections.  This 
resolution  has  been  repeated  at  the  com- 
mencement of  every  session,  together  with 
a  further  resolution  that  if  a  peer  or  lord 
lieutenant  of  a  county  concerns  himself  in 
elections  it  is  an  infringement  of  the 
liberties  of  the  commons.  Lord  Chief 
Baron  Comyns  in  Gom.  Dig.  Parliament, 
D.  10,  recognises  these  resolutions  as  law, 
and  they  are  also  given  in  Elliot  on  Be- 
gistraiions,  p.  261,  where  the  Maiden  case 
and  the  other  cases  in  which  peers  have 
voted  and  their  votes  have  been  struck 
out  are  referred  to,  as  shewing  that  a  peer 
has  no  right  to  vote  at  elections. 

Serjeant  Heywood,  in  his  work  on 
County  Elections,  p.  316,  admits  that  for 
centuries  peers  have  not  been  allowed  to 
vote  for  members  of  the  House  of  Com- 
mons, though  he  considers  that  the  re- 
turns preserved  by  Prynne  indicate  that 
in  the  earlier  periods  of  our  history  they 
had  exercised  that  privilege,  and  that  it 
is  not  clear  when  they  were  first  excluded 
from  voting. 

In  the  debate  on  the  Tynemouth  elec- 
tion, in  the  House  of  Lords,  June  7, 1853, 
Lord  Brougham  having  referred  to  this 
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qnestion  as  a  vexed  one,  whether  peers 
might  intoifere  at  all  at  elections,  and 
having  disputed  the  validity  of  the  reso- 
lation  of  the  House  of  Commons,  Lord 
Campbell  said  as  a  question  had  been 
raised  -which  "  he  had  frequently  and  de- 
liberately considered  he  thought  himself 
bound  to  express  his  opinion  upon  it. 
The  question  was,  whether  a  peer  had  any 
right  to  vote  for  a  representative  in  the 
Commons  House  of  Parliament  ?  He 
was  clearly  of  opinion  that  a  peer  had  no 
such  right  or  power.  He  placed  no  im- 
portance at  all  upon  the  resolution  of  the 
House  of  Commons.  That  House  could 
not  make  laws.  It  might  declare  what 
the  law  was,  but  it  could  not,  by  any 
resolution  it  might  pass,  alter  ibe  consti- 
tution of  the  country ;  and  the  case  of 
lords  lieutenant  shewed  that  the  reso- 
lution against  the  peers  by  itself  had  no 
weight.  But  irrespective  of  that  resolu- 
tion— by  immemorial  usage,  by  authority 
and  by  reason — he  was  clearly  of  opinion 
that  not  one  of  their  Lordslups  who  sat 
there  by  hereditary  right,  or  by  grant  of 
the  Crown,  had  any  right  to  interfere  in 
any  election  of  a  representative  of  the 
people,"  and  Lord  Brougham  thereupon 
added  that  he  "  hoped  Lord  Campbell 
would  not  believe  that  he  entertained  the 
notion  that  a  peer  had  a  right  to  vote  in 
the  election  of  a  member  of  the  House  of 
Commons.  He  never  dreamt  of  such  a 
thing.  All  he  wished  to  protest  against 
was  the  presumed  validity  of  the  resolu- 
tion of  the  House  of  Commons  as  such 
that  it  was  a  breach  of  privilege  for  a  peer 
to  interfere  in  an  election." 

It  appears  also  in  a  note  to  Sir  E.  May's 
Parliamentary  Practice,  6th  ed.  p.  604, 
that  upon  another  occasion,  in  July,  1858, 
"  Lord  Campbell  said,  '  a  peer  has  no 
right  to  vote  by  the  common  law  of  Eng- 
land for  the  election  of  the  House  of 
Commons,  the  resolution  of  the  House 
only  declares  the  common  law,'  and  again, 
'  since  the  Reform  Bill  peers  have  fre- 
quently sought  to  register  their  votes  for 
the  election  of  members  of  the  House  of 
Commons,  bat  the  revising  barristers  had 
invariably  and  most  properly  refused  to 
allow  them,'  "  for  this  is  cited  151  Hans. 
Deb.  3  session,  926,  927.  It  is  clear  that 
the  House  of  Commons  and  its  committees 


have  always  acted  on  this  as  the  law,  and 
thongh  by  the  Parliamentary  Elections 
Act,  1868  (81  &  32  Vict.  o.  125),  their 
jurisdiction  has  been  transferred  to  the 
Election  Judges  and  the  Court  of  Com- 
mon Pleas,  still  by  section  26  of  that  Act, 
"  the  principles,  practice  and  rules  on 
which  committees  of  the  House  of  Com- 
mons have  heretofore  acted  in  deal- 
ing with  election  petitions  "  are  to  be  ob- 
served by  the  Court  or  Judge  in  tine  case 
of  election  petitions  under  that  Act. 
Therefore  if  a  peer  had  voted,  the  Election 
Judge  and  this  Court  would  be  boand  to 
ditollow  the  vote,  and  after  this  it  be- 
comes impossible  to  contend  successfolly 
that  a  peer  has  a  right  to  vote. 

Henry  Ja/mes  and  O.  Browne  appeared 
for  the  different  respondents,  but  were  not 
called  upon  by  the  Court. — They  how- 
ever referred  to  Boaers  on  Elections,  p. 
177, 10th  ed.,  and  the  statute  1  Hen.  5. 
c.  1. 

BoviLi.,  C.J. — From  the  course  which 
has  been  taken  and  properly  taken  by 
the  learned  counsel  on  the  arguments  of 
these  cases  the  Court  cannot  pronounce 
any  other  judgment  than  that  of  affimling 
the  decisions  of  the  revising  barristers. 
The  right  of  peers  to  vote  at  elections  is 
in  my  opinion  precluded  by  the  authority 
of  Parliament,  There  is  the  express 
opinion  of  the  House  of  Commons,  pro- 
nounced judicially  as  to  the  validity  of  a 
vote  ^ven  by  the  Earl  of  Manchester  at 
the  Maiden  election  in  1669,  when  that 
House  passed  a  resolution  in  these  terms 
— "  that  no  peer  of  this  kingdom  hath  any 
right  to  his  vote  at  the  election  of  any 
member  to  serve  in  Parliament."  It  waa 
a  resolution  not  merely  expressing  the 
will  of  the  House,  but  deciding  upon  the 
right  of  peers  to  vote.  This  resolution 
has  been  repeated  every  session  to  the 
present  day,  and  in  addition  to  this  another 
resolution  was  passed  in  1802,  and  has  been 
since  'continued,  "  that  it  is  a  high  in- 
fringement of  the  liberties  and  privilege 
of  the  commons  of  the  United  Kingdom 
for  any  lord  of  Parliament,  or  other  peer 
or  prelate,  not  being  a  peer  of  Ireland  at 
the  time  elected,  and  not  having  declined 
to  serve  for  any  county,  city,  or  borough 
of  Great  Brittun,  to  concern  himself  in 
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the  election  of  candidates  to  serve  for  the 
Commons  in  Parliament,  except  onlj  any 
peer  of  Ireland  at  such  election  in  Great 
Britain  respectively  where  such  peer  shall 
ofier  aa  a  candidate,  or  by  himself  or  any 
others  be  proposed  to  bcr  elected,  or  for 
any  lord  lieutenant  or  governor  of  any 
county  to  avail  himself  of  any  authority 
derived  from  his  commission  to  influence 
the  election  of  any  members  to  serve  for 
the  Commons  in  Parliament." 

It  is  not  now  necessary  to  entor  into  the 
reasons  why  peers  are  excladed  from  being 
voters,  and  it  is  sufficient  to  say  that  such 
is  the  law.     The  resolution  of  the  House 
of  Commons  on  the  occasion  of  the  Mai- 
den election  was  not  a  resolution  as  to 
who  ought  to  vote,  but  was  declaratory 
of  tiie  Utw  as  to  the  right  to  vote,  and 
vras  passed  by  the  House  sitting  judi- 
cially as  a  Court  empowered  to  tiy  elec- 
tion petitions.    Committees  of  the  House, 
appointed  to  enquire  into  the  validity  of 
elections,  have  from  time  to  time  acted  on 
the  law  as  declared  by  such  resolution, 
and  the  uniform  course  up  to  the  present 
time  has  been   to   exclude    peers   from 
voting  at  the  election  of  members  of  the 
House  of  Commons.     Has  that  been  sub- 
mitted to  by  the  House  of  Lords  ?     It  has, 
and  for  upwards  of  170  years  no  instance 
can  be  found  of  any  peer  being  allowed 
to  vote,  whilst  every  text-book  on  the 
subject  lays  down  the  proposition  that 
no  peer  of  Parliamient  is  entitled  to  vote. 
'  There  is  the  anthoriiy  of  Lord  Coke,  of 
Chief   Baron    Comyns,   of   Mr.   Justice 
Blackstone,  and  of  Lords  Campbell  and 
Brougham  to  the  same  effect ;  and  there- 
fore, in   whatever  way   the   question   is 
looked  at,  it  would  seem  to  be  conclu. 
sively  settled  against  the  existence  of  any 
such  right ;  and  that  view  of  the  law  has 
been  uniformly  acted  on  for  upwards  of  a 
century  and  a  half.   Independently  of  the 
Parliamentary  Elections  Act,  18^8, 1  have 
no  hesitation  in  declaring  my  opinion  that 
a  peer  has  no  right  to  vote  at  the  elec- 
tion of  members  of  the  House  of  Com- 
mons.    Formerly,  if  a  peer  had  voted, 
and  the  matter  had  gone,  as  the  prac- 
tice was  originally,  before  the  House  of 
Commons,  or,  as  the  practice  was  after- 
wards, altered  before  a  committee  of  that 
House,  the  vote  would  certainly  have  been 


struck  off.  What,  in  such  a  case,  could 
an  Election  Judge  now  do  ?  He  would 
have  no  pewer  to  act  otherwise  than  in 
accordance  with  what  had  been  the  prac- 
tice of  committees  of  the  House  of  Com- 
mons, and  must  strike  off  the  vote.  Ab- 
staining, as  I  desire  to  do,  from  saying 
what  is  the  proper  construction  of  the 
26th  section  of  the  Parliamentary  Elec- 
tions Act.  My  opinion  is,  that  peers  have 
not  the  right  which  they  have  claimed  in 
these  cases,  and  that  these  appeals  must 
be  dismissed. 

Keating,  J. — I  am  of  the  same  opinion. 
There  can  be  no  doubt  that  the  authori- 
ties are  aU  one  way.     We  have,  in  the 
first  place,  the  authority  of  the  House  of 
Commons  declaring  the  law  on  this  par- 
ticular point.     I  do  not  suggest  that  the 
House  of  Commons  alone  has  any  right 
to  make  the  law,  but  looking  at  the  re- 
solution it  passed  on  the  occasion  of  the 
Maiden  election  as  a  declaration  of  what 
the  law  was,  it  is,  I  think,  entitled  to 
every  respect.     There  is,  moreover,  au- 
thority corroborating  it,   because  before 
it  there  was  the  statute  1  Hen.  5.  c.  1, 
by  which  it  is  enacted  that  the  knights 
of  the  shire  are  not  to  be  chosen  unless 
they  be  resident  within  the  shire ;  "  and 
that  the  knights  and  esquires  and  others 
which  shall  he  choosers  of  those  knights 
of  the  shire  be  also  resident,"  &c.    That 
seems  to  shew  that  the  electors,  who  were 
to  be  knighte  and  esquires  and  others, 
were  not  to  be  of  a  higher  rank  than 
knights,  and  appears  to  be  an  authority 
for  supposing   that  at  that  time  Peers 
were    excluded  from  voting  for  knighte 
of  the  shire.     There  is  also  the  authority 
of  Lord  Coke  justifying  the  resolution  of 
the  House  as   a  correct  declaration   of 
what  was  the  law.      Furthermore,   the 
resolution  iteelf  has  been  imported  into 
his  digest  by  Chief  Baron  Comyns,  and  it 
has  therefore  received  the  stamp  of  his 
high  authority.    There  is  also  the  autho- 
rity of  Lords  Campbell  and  Brougham, 
confirmed  by  the  strongest  of  all  authori- 
ties, uninterrupted  usage  for  a  very  long 
period,   against   the  right  of  a   peer  to 
vote  at  parliamentary  elections.     Coonsel 
have  not  been  able  to  discover  a  single 
aathority  in  favour  of  such  right,  except 
what   is   steto^  in  Seywood   on  County 
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Elections  as  to  the  right  haying  once  ex- 
isted, but  which,  when  traced  to  its  source, 
viz.,  Prytme's  Betwns,  is  of  no  weight. 
Indeed,  the  authorities  seem  all  one  waj. 
Reference  has  been  made  to  the  26th  sec- 
tion of  the  Parliamentai-y  Elections  Act, 
1868,  but  I  do  not  put  my  judgment  on 
that,  for. notwithstanding  the  large  word, 
"principles,"  in  that  section,  I  think  it 
doubtful  whether  it  was  intended  to  fetter 
the  Court  or  Ju^ge  beyond  what  was  a 
matter  of  procedure  before  the  com- 
mittees of  the  House ;  and  I  state  this 
because  in  the  case  of  The  Norwich  Elec- 
tion Petition — Stevens  v.  TiUett  (2)  this 
Court  did  not  (as  I  understand  that  case), 
give  any  judgment  on  the  effect  of  that 
26th  section  as  at  first  I  supposed  it  had. 
For  the  reasons  I  have  mentioned,  I  agree 
with  my  Lord  that  the  revising  barristers 
were  right  in  their  decisions  in  these  cases, 
and  I  only  wish  to  add  that,  I  entirely  ap- 
prove of  the  course  pursued  by  the  learned 
counsel  for  the  appellants  in  candidly 
admitting  that  the  authorities  were  against 
them,  and  in  bringing  all  the  authorities 
they  could  find  before  the  Court ;  for  I  am 
not  aware  that  counsel  can  have  a  higher 
or  more  important  duty  than  that  of  pro- 
perly assisting  the  Court  in  coming  to  a 
right  determination. 

Brett,  J. — I  cannot  but  think  the  Court 
has  been  put  in  a  very  difficult  position 
by  the  course- which  the  counsel  for  the 
appellants  have  taken  in  these  cases,  and 
I  am  sorry  to  have  to  express  any  judg- 
ment upon  these  cases,  because  the  coun- 
sel have  stated  everything  against  the 
proposition  which  they  had  to  make  out, 
and  have  in  fact  admitted  that  they  had 
no  case.  I  agree  with  my  brother  Keat- 
ing that  it  is  the  duty  of  counsel  to  assist 
the  Court,  but  I  think  when  they  feel 
they  have  no  case,  their  better  course 
is  to  withdraw  it  altogether,  without 
makibg  any  statement  whatever ;  and  I 
think,  moreover,  they  are  sufficiently  mas- 
ters of  the  case  to  entitle  them  to  do  this, 
unless  they  be  expressly  forbidden  by  their 
clients.  Now  it  is  said  that  peers  have  no 
right  to  vote  at  elections  for  members  of 
the  House  of  Conunons ;  and  that  this  is 

(2)  40  Law  J.  Eep.  (k.b.)  C.P.  68;  s.  c.  Law 
Rep.  6C.P.  147. 


so,  is  shewn,  firstly,  by  the  common  law, 
that  is  to  say,  by  immemorial  usage ;  and 
secondly,  though  it  be  not  so  shewn  by  the 
common  law,  that  still  the  committees  of 
the  House  of  Commons  have  so  held  it  as  a 
matter  of  principle,  and  that  by  the  26tii 
section  of  the  Parliamentary  Elections 
Act,  1868,  the  Election  Judges  and  this 
Court  are  therefore  bound  to  uphold 
it.  If  our  decision  depended  on  this 
last  ground,  I  for  one  should  hesitate 
to  be  a  party  to  it,  for  I  doubt  if  the 
26th  section  be  intended  to  refer  to  any- 
thing more  than  matters  of  procedure, 
because  it  contemplates  rules  being  made 
pursuant  to  the  25th  section,  and  these 
could  only  be  made  as  to.  procedure,  and 
not  for  the  purpose  of  altering  the  fran- 
chise. The  first  ground,  however,  is  the 
one  we  must  consider.  It  is  said  that 
there  is  immemorial  usage  against  the 
right  and  that  this  is  proved  by  a  judi- 
cial decision  of  the  House  of  Commons 
given  on  the  Maiden  election  petition ; 
and  assuming  that  before  the  6ren- 
viUe  Act  (10  Q«o.  3.  o.  16),  the  decisions 
of  the  House  on  election  cases  were  judi- 
cial, I  apprehend  the  decision'in  that  case 
would  be  entitled  to  the  highest  respect, 
although  it  would  not  be  binding  on  this 
Court.  Now  it  may  be  that  the  resolu- 
tion then  come  to  was  intended  as  a  deci- 
sion of  what  the  law  was  at  common  law  ; 
and  if  80  it  is  entitled  to  the  respect  I 
have  named.  On  the  other  hand  it 
may  be  that  the  House  intended  to  de- 
cide on  such  resolution  as  a  resolution 
only  of  the  House.  If  the  last  be  the 
case,  I  protest  against  the  idea  of  its 
being  binding  as  such  resolution  on  this 
Court,  or  of  this  Court  adopting  it.  I 
must  own  that  I  think  it  donbi^l  that 
the  resolution  was  a  judicial  decision,  or 
was  so  intended  by  the  House,  beoanse  it 
has  been  repeated  every  session,  and  that 
too  after  the  GrenviUe  Act  smd  after  the 
House  had  given  up  deciding  election 
petitions,  and  that  it  might  have  been 
well  argued  that  it  was  not  a  judicial 
decision.  But  it  has  been  admitted  by 
the  counsel  for  the  appellants  UaA 
it  was  a  judicial  decision,  and  after  that 
and  the  statement  of  counsel  for  the  ap- 
pellants, that  with  all  their  researches 
they  have  not  found  any  authority  before 
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gach  resolntion  in  support  of  the  right  of 
peers  to  vote  at  elections,  I  think  there  is 
strong  evidence  in  favour  of  immemorial 
naage  against  the  existence  of  sach  right. 
Thraefoie,  irrespectivelj  of  the  resolution, 
I  think  that  the  decision  of  the  House  of 
Commons  on  the  Maiden  election  peti- 
tion was  right,  and  that  it  is  the 
law  of  this  country,  and  was  so  before 
such  resolution  was  passed,  and  for  that 
reason  and  for  that  alone,  I  acquiesce  in 
the  judgment  of  this  Court.  I  agree  that 
if  peers  have  no  right  to  vote,  iSiey  have 
no  right  to  have  their  names  on  the  re- 
gister of  voters,  and  that  the  decisions  of 
the  revising  hamsters  should  be  affirmed. 
Obovs,  J. — I  concur  in  the  judgment, 
but  I  abstain  from  giving  any  reason, 
because  I  find  it  difficult  to  pronounce  a 
judicial  opinion  when  only  one  side  and 
view  of  the  case  have  been  presented  be- 
fore us. 

Decisions  affirmed. 

AUomeyf — Toaog,  Maples  &  Co.,  agents  for 
Ooldrngham  &  Parker,  Worcester,  for  appel- 
lant and  respondents;  Nicholson  &  Herbert, 
for  Uarqnis  of  Salisbury. 


(^Appeal  from  Remsing  Barrister's  Court.') 

1872.    1    BBOWN  (aTppdlant)  v.  tauplik 
Nov.  20.  J  (respmuimf). 

Parliament — Gonsolidated  Appeal — No- 
tice to  respondent, 

A  consolidated  ease  of  appeal,  naming 
the  returning  officer  of  a  borough  as  respon- 
dent, was  signed  on  the  31«<  of  October ; 
notice  of  appeal  was  not  given  to  him  till 
the  4dh  of  November  ;  the  first  day  appointed 
for  hearing  appeals  was  the  IZth  of  No- 
vember:— Hdid  (the  respondent  not  ap- 
pearing'), that  the  appeal  cottld  not  be 
neard. 

This  was  a  consolidated  case  on  appeal 
stated  by  the  revising  barrister  fur  the 
borough  of  Marylebone,  in  which  the 
respondent  did  not  appear. 

The  case  was  on  the  31st  of  October 
signed  by  the  barrister,  who  therein 
named  Tamplin,  the  returning  officer, 
respondent,  as  no  one  was  willing  to  un- 


dertake that  office.  Notice  of  appeal  was 
not  g^ven  to  Tamplin  till  the  4th  of  Novem- 
ber ;  and  the  first  day  appointed  for  hear- 
ing appeals  was  the  13t^  of  November. 

Sir  J.  KarslaJce  {TindaZ  Atkinson  with 
him)  now  moved  that  the  appeal  be  heard, 
relying  on  an  affidavit  wMch  disclosed 
the  following  &ct8 :  that  the  respondent 
was  not  appointed  till  the  30th  of  October, 
and  there  was  a  discussion  as  to  whether 
he  could  be  appointed  against  his  will; 
that  the  barrister  required  to  compare  the 
schedule  with  the  lists ;  that  the  appel- 
lant's attorney  promised  not  to  deposit 
the  case  till  the  4th  of  November,  before 
which  day  the  barrister  was  satisfied  the 
schedule  was  correct,  and  no  one  agreeing 
to  be  respondent,  made  no  alteration ;  and 
that  such  attorney  did  not  know  for  cer- 
tain tUl  then  whether  some  other  person 
would  not  be  appointed  respondent. 

BoviLL,  C.J. — I  should  bo  glad  if  it 
were  open  to  us  to  allow  this  appeal  to 
be  heard,  and  if  the  point  now  arose  for 
the  first  time  I  do  not  say  that  I  should 
not  be  inclined  to  do  so.  But  our  juris- 
diction is  defined  by  statute,  and  not  only 
are  we  bound  by  the  statute,  but  also  by 
the  decided  cases,  in  all  of  which  it  has 
been  held  that  we  are  bound  to  strictly 
follow  the  statute,  and  have  no  discretion. 
In  AldwaHh  v.  Dore(l),  Wilde,  C.J., 
says,  "  I  have  a  strong  opinion  upon  the 
necessity  of  adhering  strictly  to  the  pro- 
visions of  this  Act  of  Pwliament,  and  we 
ought  not  to  hold  that  the  power  in  the 
64th  section  applies,  except  upon  sub- 
stantial grounds."  And  again  in  Palmer 
V.  AllenX2),  he  says,  "The  jurisdiction 
created  by  this  Act  of  ParUament  has 
been  long  enough  in  existence  to  enable 
all  parties  interested  to  become  acquainted 
with  the  practice.  Ignorance  is  no  ex- 
cuse. This  case  might  have  been  arrived 
at  on  the  first  day  appointed  for  the 
hearing  of  these  appeals  .  .  ."  The 
question  we  have  now  to  deal  with 
arises  on  the  proviso  to  section  64  of 
6  Vict.  c.  18,  interpreted  according  to 
the    decisions.       Now    term    beginning 

(1)  6  Com.  B.  Rep.  89 ;  s.  &  2  Lutw.  67. 

(2)  6  Com.  B.  Sep.  51 :  s.  c.  18  Law  J.  Bep. 
(n.8.)  C.P.  265. 
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on  the  2nd  of  November,  the  13th  of 
November  was  appointed  for  hearing 
appeals.  Was  there  then  reasonable 
time  to  give  notice  to  the  respondent? 
If  there  had  been  a  willing  respondent, 
no  difficulty  wonid  have  arisen,  but 
here  no  one  was  willing.  The  decision, 
however,  was  well  known  before  the  case 
was  settled.  During  the  time  of  settling 
it  there  was  time  to  determine  who 
should  be  respondent,  no  one  was  wil- 
ling, and  therefore  the  revising  barrister 
was  bonnd  to  name  one,  and  the  statute 
saying  that  certain  public  officers  shall 
be  appointed,  here  Tamplin,  the  returning 
officer,  on  the  31st  of  October,  was 
distinctly  nominated  respondent,  and  the 
consolidated  appeal  signed.  The  appel- 
lant then  had  to  act  on  it,  and,  amongst 
other  things,  to  give  notice  ;  there  was  a 
respondent  no  application  to  appoint 
another,  no  difficulty  in  complying  with 
the  requirements  of  the  statute  and  de- 
cided cases ;  the  next  day  notice  might 
have  been  given,  but  the  appellant  fails  to 
do  so,  and  there  is  no  ground  for  saying 
there  was  no  reasonable  time,  for  it  is  not 


because  the  matter  was  overlooked  that 
we  are  to  give  a  different  decision  as  to 
what  is  rei^onable  time.  K  we  had  any 
discretion  I  should  be  glad,  but  after  the 
decisions  our  hands  are  tied. 

Eeatimo,  J. — I  am  of  the  same  opinion, 
though  I  come  to  that  conclusion  relnc- 
tantly.  Whether  there  was  reasonable 
time  is  the  only  question,  and  there  was. 

Brett,  J. — The  13th  of  November  was 
appointed  for  hearing  appeals,  the  ten 
days'  notice  was  not  given,  and  therefore 
the  case  is  within  the  prohibitive  words 
of  the  section,  and  so  the  question 
arises  as  to  the  proviso.  I  am  of 
opinion  that  it  does  not  appear  that 
there  was  not  reasonable  time,  as  the  re- 
spondent was  named  on  the  31st  of  Octo- 
ber, and  this  was  known,  and  there  were 
thirteen  days  to  the  13th  of  November. 

Denman,  J. — I  am  of  the  same  opinion. 
We  are  bound  by  the  cases. 

Appeal  dismissed. 

Attorney — Augustiu  Beddall,  for  the  appluaint. 


H>u£^^  t^      (.(4jp|jeoZ_/T0TO  Beviting  Barrister's  Court.) 
WEBSTER     (^appellant)    v.    THE 

OYEKSEERS  OF  ABBTOM-UNDEK- 

LTNE  (respondents). 
grub's  case. 


r"^     1872. 
'7^-*^C^9^  Nov.  19. 


Parliament — Gotmty  Vote — Bent-charge 
— Actual  Possession — 2  Will.  4.  c.  45.  s.  26. 
—Statute  of  Uses,  27  Een.  8.  e.  10. 

A  rent-charge  was  granted  to  A.,  B.  amd  G. 
to  hold  to  the  said  A.,  B.  and  0.,  to  the  use  of 
the  said  A.,  B.  ami  C,  their  heirs  and  assigns 
for  ever,  as  tenants  in  commdn : — Held, 
that  such  grant  took  effect  at  common  law 
and  not  by  the  operation  of  the  Statute  of 
Uses  (27  Hen.  8.  c.  10),  and  that  therefore 


neither  A.,  B.  or  C.  had  the  actual  possession 
of  such  rent-charge  as  required  by  the  2 
Will.  4.  c.  45.  s.  26,  to  entitle  him  to  be 
registered  as  a  voter  in  respect  of  his  tfUe> 
rest  in  the  same  until  he  had  actually  re- 
ceived such  rent  or  some  part  thereof. 

Consolidated  appeal  from  the  decision 
of  the  Revising  Barrister  appointed  to 
revise  the  list  of  voters  for  the  south- 
eastern division  of  the' county  of  Lancaster.  ' 

The  appellant  duly  objected  to  the 
name  of  Robert  Byron  Orme  being  in- 
serted on  the  list  of  voters  for  the  said 
division  of  the  said  county. 

The  claim  of  this  Robert  Byron  Orme 
was  as  follows : 


Orme,  Bobert  Byron. 


Stamford  Street,  Ash- 
ton-under-Lyne. 


Oae-tbiid  share  of  rent- 
charge  igeuing  from 
freehold  land  and 
buildings. 


Fleet     Street,     William 
Orme,  owner. 


The  following  &ots  were  established  by 
the  evidence.  By  an  indenture  made  and 
dated  the  30th  of  October,  1871,  and 
made  between  William  Orme  of  the  one 


part  and  the  said  Robert  Byron  Onne, 
Enoch  Lawton  and^  James  Kerfoot  of 
the  other  part,  the  said  William  Orme 
being  seised  in  fee  simple  in  possession  of 
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oertam  lands,  messoages  and  heredita- 
ments in  ALshton-iinder-Lyne  aforesaid, 
granted  unto  the  said  Robert  Bjron  Orme, 
Bnoch  Lawton  and  James  i^rfoot,  one 
perpetoal  yearly  rent-charge  of  91.  to  be 
payable  clear  of  all  dedactions  (except 
property  or  income  tax)  by  equal  half- 
yearly  payments,  on  the  5th  of  April  and 
the  5th  of  October  in  each  year,  and  the 
first  payment  to  be  due  on  the  5th  of 
April  then  next,  and  to  be  issuing  from 
and  out  of  and  charged  and  chargeable 
npon  the  said  lands,  messuages  and  here- 
ditaments, to  hold  the  said  rent-charge 
imto  the  said  Robert  Byron  Orme,  Enoch 
liawton  and  James  Kerfoot,  their  heirs 
and  assigns,  to  the  nse  of  the  said  Robert 
Byron  Orme,  Enoch  Lawton  and  James 
Kerfoot,  their  heirs  and  assign  for  ever, 
aa  tenants  in  common  and  in  equal 
shares. 

There  was  a  covenant  by  the  said  Wil- 
I&m  Orme  with  the  said  Robert  Byron 
Orme,  Enoch  Lawton  and  James  Kerfoot, 
to  pay  the  said  rent-charge  at  the  times 
and  in  manner  appointed  for  payment 
thereof  and  a  power  of  distress  over  the 
said  lands,  messuages  and  hereditaments, 
in  case  of  non-payment. 

The  moiety  of  the  said  rent-charge  of 
91.,  dae  on  the  5th  of  April,  1872,  was 
paid  by  the  said  William  Orme  to,  and 
equally  divided  between  the  said  Robert 
Byron  Orme,  Enoch  Lawton  and  J<imes 
^rfoot. 

It  was  contended  by  the  said  objector, 
that  the  said  Robert  Byron  Orme  was 
not  in  the  actual  possession  of  the  said 
ront-charge  for  six  calendar  months  pre- 
vious to  the  last  day  of  July,  1872,  as 
required  by  the  2  Will.  4.  c.  45.  s.  2t>. 

It  was  contended  by  the  party  objected 
to,  npon  the  authority  of  Heelis  v.  Blain 
(1),  that  the  Statute  of  Uses,  27  Hen.  8. 
c.  10,  operated  to  give  to  the  said  party 
objected  to,  and  the  said  Enoch  Lawton 
and  James  Kerfoot,  the  actual  possession 
of  the  said  rent-charge  on  the  execution 
of  the  said  indenture. 

The  Revising  Barrister  held,  upon  the 
authority  of  that  case,  that  the  claim  was 
good. 

(1)  18  Com.  B.  ttep.  N.S.  90;  a.  c.  34  Law  J. 
Bep.  (ii.a)  C.P.  88. 


Merfohell,  for  the  appellant. — The  pases 
of  Murray  v.  Thomiley  (2),  and  Hoyden 
V.  Ths  Overseers  of  Twerkm  (3),  decide 
that  the  actual  possession  required  by  2 
Will.  4.  c.  45.  8.  26,  is  possession  in  fact 
and  not  meraly  possession  in  law,  and  that 
therefore  the  grantee  of  a  rent-charge, 
where  the  conveyance  of  the  rent-charge 
takes  effect  at  common  law,  is  not  entitled 
to  be  reg^tered  in  respect  of  his  interest 
in  such  rent-charge  until  he  has  been  in 
the  actual  receipt  of  it  for  six  months  be- 
fore the  last  day  of  July.  In  Heelis  v. 
Blain  (1),  it  was  decided  that  that  is 
different  where  the  rent-charge  is  W  a 
conveyance  under  the  Statute  of  Uses 
(27  Hen.  8.  o.  10.  s.  1),  because  when  the 
use  is  then  executed  the  cestui  que  use  is 
by  virtue  of  that  statute  in  actual  posses- 
sion. The  question  is,  whether  the  pro- 
sent  case  is  not  distinguishable  &t>m  Heelis 
V.  Blain  (1),  because  this  is  not  a  case 
to  which  the  Statute  of  Uses  applies. 
The  statute  applies  only  where  the 
grant  is  to  one  person  to  the  use  of  ano- 
ther person.  Here  the  rent-charge  is 
granted  to  R.  B.  Orme,  E.  Lawton  and 
J.  Kerfoot,  to  the  use  of  the  said  R.  B. 
Orme,  E.  Lawton  and  J.  Kerfoot.  It  is 
the  same  as  a  grant  to  A.  to  the  use  of  A., 
when  the  Statute  of  Uses  would  clearly 
not  operate.  The  ^conveyance  of  the 
grant  is  therefore  a  conveyance  at  com- 
mon law,  and  the  case  is  within  Murray 
T.  Thomiley  (2)  and  Hayden  v.  The  Over- 
seers of  Twerton  (3),  by  which  it  Innst  be 
governed. 

Mellor  (Diyby  with  him),  for  the  re- 
spondents. —  The  deed  operated  here 
under  the  Statute  of  Uses,  and  the  case 
of  Heelis  v.  Blain  (1)  applies.  There 
is  a  distinction  between  a  grant  to 
A.  and  his  heirs,  and  to  A.  to  tiie  use  of 
A.  and  his  heirs.  In  Williams  on  BecU 
Property,  9th  ed.  p.  154,  it  is  said, 
"suppose  a  feoffment  to  be  now  made 
simply  to  A.  and  his  heirs,  without  any 
consideration.  We  have  seen  that  before 
the  statute  the  feoffor  would  in  this  case 
have  been  held  in  equity  to  have  the  nse 
for  want  of  any  consideration  to  pass  it 

(2)  2  Com.  B.  Bep.  217;  «.  c  16  Law  J.  Bep. 
(na)  CJ>.  166. 

(8)  4  Com.  B.  Bep.  1 ;  i.  c  16  Law  J.  Bep. 
(ir.s.)  C.P.  88, 
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to  tiie  feoffee,  now  therefore,  the  feoffor 
haying  the  use  shall  be  deemed  in  lawfal 
seiaia  and  possession,  and  conseqnentlj  by 
Bach  a  feoffment,  eJthongh  livery  of  seisin 
be  duly  made  to  A.,  yet  no  permanent 
estate  will  pass  to  him,  for  the  moment 
he  obtains  the  estate  he  holds  it  to  the 
use  of  the  feoffor,  and  the  same  instant 
comes  the  statute  and  rires  to  the  feoffor 
who  haa  the  ose  the  seism  and  possession." 
So  in  GUbert  o»  Uses,  p.  89,  3rd  ed. — 
"  The  mere  alteration  of  the  possession 
does  not  in  equity  give  a  right,  but  it 
shall  be  to  the  use  of  the  donor,  unless 
in  two  cases :  first,  where  the  ose  is 
expressed,  and  secondly,  where  there 
is  a  valuable  consideration. "  "Suppose 
again,"  says  Mr.  Williams,  in  his  work  on 
Beal  Property,  p.  181,  "  a  person  should 
wish  to  convey  a  fireehold  estate  to  another 
person,  reserving  to  himself  a  life  interest 
— without  the  aid  of  the  Statute  of  Uses, 
he  would  be  unable  to  accomplish  this 
result  by  a  single  deed.  But  by  means  of 
the  statute  he  may  now  make  a  convey- 
ance of  the  property  to  the  other  and  lus 
hors,  to  the  use  of  himself  (the  convey- 
ing party)  for  his  life,  and  from  and  im- 
mediately after  his  decease  to  the  use  of 
the  other  and  his  heirs  and  assigns.  By 
this  means  the  conveying  pai-ty  will  at 
once  become  seised  of  an  estate  only  for 
his  life,  and  after  his  deceaae  an  eataie  in 
fee  aimple  will  remain  to  the  other."  In 
Heelis  v.  Blain  (1),  the  deed  was  similar 
to  the  present.  John  Heelis  was  one  of 
the  parties  to  whom  the  rent-charge  was 
granted,  and  it  was  granted  to  the  use  of 
himself  as  well  as  to  the  use  of  the  other 
four  persons,  and  yet  John  took  under  the 
Statute  of  Uses ;  if  not  he  would  have 
been  in  a  different  position  from  the  rest, 
and  that  the  Court  never  intended  should 
be  the  result  of  their  decision.  Then  if 
the  Statute  of  Uses  was  executed  in  that 
case  it  is  difficult  to  draw  a  distinction 
between  that  and  the  present  case.  Why 
here  may  not  each  of  the  three  persons 
be  trustee  to  pass  the  possession  to  the 
others  and  so  the  statute  apply  ? 

Farther,  looking  at  the  first  part  of 
tlie  habendum  in  the  deed  in  the  present 
case,  the  grant  is  a  grant  to  the  three 
persons  as  joint  tenants,  but  the  use  de- 
clared is  to  the  three  as  tenants  in  com- 


mon. The  two  are  inconsistent  with  each 
other,  the  use  is  different  &om  the  estate 
and  therefore  the  party  entitled  under  it 
takes  by  virtue  of  the  statute  and  not  at 
common  law.  The  case  of  Jenkint  v. 
Young  (4)  will  probably  be  relied  on  hj 
the  other  side.  There  lands  were  gtren 
to  a  man  and  his  wife  habendum  to  the 
said  husband  and  wife  to  the  use  of  them 
and  the  heirs  of  their  bodies,  and  it  mi 
held  that  the  husband  and  wife  had  an. 
estate  tail.  The  distinction  between  that 
case  and  the  present  is,  that  there  the 
haiendwm  would  have  given  only  an  es- 
tate for  life.  The  deed  was  an  ohscnre 
one  and  the  Court  had  to  look  to  &b 
intention  of  the  partiea. 

[Grotb,  J. — That  case  is  cited  in  Gi- 
hert  on  Uses,  p.  127,  3rd  ed.] 

In  Oruite's  Digest,  Title  xi.  Uae,cL3.B.36, 
it  is  said,  "  There  are,  however,  some  cases 
where  the  same  person  may  be  seised  to 
a  use  and  also  cestui  que  use.  Thus,  if  a 
man  makes  a  feoffinent  in  fee  to  one  to 
the  use  of  him  and  the  heirs  of  his  body, 
in  this  case  for  the  benefit  of  the  issue, 
the  statute,  according  to  the  limitation  of 
the  uses,  divests  the  estate  vested  in  him 
by  the  common  law  and  executes  the  same 
in  himself  by  force  of  the  statute:  and 
yet  the  sense  is  out  of  the  words  of  the 
statute,  which  are,  '  to  the  use  of  any 
other  person,'  and  here  he  is  seised  to  the 
use  of  himself.  But  the  statute  hath 
been  always  beneficially  expounded  to 
satisfy  the  intention  of  ibe  parties,  whidi 
is  the  direction  of  the  use  according  to 
the  rule  of  law."  For  this  is  cited  Baem 
on  Uses,  p.  63,  and  Sammes'  Case  (5).  la 
Bacon  on  Uses,  p.  65,  it  is  laid  down, "  Bat 
if  I  enfeoff  J.  S.  in  fee  to  the  use  of  him- 
self in  tail  and  then  to  the  use  of  J.  D.  in 
fee  or  covenant  to  stand  seised  to  the  nse 
of  myself  in  tail  and  to  the  use  of  my 
wife  in  fee ;  in  both  these  cases  the  estate 
tail  is  executed  by  the  statute;  because 
an  estate  tail  cannot  be -re-occupied  out  of 
a  fee  simple,  being  a  new  estate  and  not 
like  a  particular  estate  for  life  or  yean, 
which  are  not  portions  of  the  ahedote 
fee."  This  is  referred  to  in  Sander*  on 
Uses,  p.  95,  4th  ed.     No  doabt  in  Saadeit 

(4)  Cro.  Car.  230,  nom,  Mertdiik  v.  Jon*,  p.  244. 

(5)  18  Bep.  66. 
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on  Uses,  p.  94,  4tli  ed.,  it  is  said  "  If  an 
estat#  be  conTcycd  to  A.  B.  and  C.  and 
their  heirs  '  to  hold  unto  the  said  A.  B. 
and  C,  their  heirs  and  assigns,  to  the 
nse  of  the  said  A.  B.  and  C.  for  and  during 
the  natural  lives  of  them  and  the  life  and 
lives  of  the  survivors  and  survivor  of 
them,'  it  shonld  seem  that  this  is  not  a 
statute  use,  but  that  A.  B.  and  C.  will 
take  an  estate  of  freehold  for  their  lives 
bj  the  common  law."  But  as  to  that  it 
is  to  bo  observed,  that  the  estate  created 
by  the  nse  is  there  exactly  of  the  same 
kind  as  the  estate  in  the  habendum, 
namely,  a  joint  tenancy,  the  only  diflfe- 
rence  being  a  resulting  nse  to  the  grantor 
when  the  life  estates  are  exhausted. 

[BoviLL,  C.J.,  referred  to  Doe  dem. 
Eutchitigon  v.  Preshcidge  (6).] 

That  is  a  different  case  &om  the  pre- 
sent one.  Here  if  this  deed  bad  been 
construed,  independently  of  the  Statute  of 
Uses,  it  would  have  been  held  that  the 
grantees  of  the  rent-charge  took  it  as 
joint  tenants  in  law,  and  that  it  was  only 
in  equity  they  would  be  treated  as  tenants 
in  common. 

Herschell,  in  reply. — The  case  in  13 
Coke's  Reports,  56,  is  treated  as  excep- 
tional and  in  favour  of  the  heirs  and  as 
if  it  had  been  a  grant  to  one  for  life  and 
a  new  grant  to  different  persons,  viz.,  to 
the  heirs  of  his  body.  Jenkiiis  v.  Young 
is  in  point,  and  in  a  note  to  Gilbert 
on  Uses,  p.  128,  3rd  ed..  Lord  St.  Leonards 
says,  with  reference  to  Jenkins  v.  Young, 
"  It  is  not  a  use  divided  from  the 
estate,  as  where  it  is  limited  to  a  stranger, 
but  the  nse  and  estate  go  together; 
wherefore  it  is  all  one  as  if  the  limitation 
had  been  to  them  and  the  heirs  of  their 
bodies."  "  There  is  a  laborious .  opinion 
of  Mr.  Booth  on  this  point  in  2nd  yol. 
Gasee  and  Opinions,  p.  281." 

Bovn-L,  C.J. — In  this  case  Robert  By- 
ron Orme  claimed  to  be  on  the  list  of 
voters  for  the  south-eastern  division  of 
the  county  of  Lancaster,  in  respect  of  a 
freehold  rent-charge.  An  objection  was 
taken  to  the  claim  on  the  ground  that 
the  claimant  was  not  in  the  actual  pos- 
session of  such  rent- charge  within  the 

(6)  4  M.  &  S.  178. 
X»w  Suim,  42.— C.P. 


terms  of  the  Reform  Act  (2  Will.  4.  c. 
45.  s.'  26).  It  is  clear  that  be  was  not 
during  the  reqnired  time  in  the  actual 
possession  or  receipt  of  such  rent-charg;e, 
and'  in  two  cases  in  this  Court  it  has  been 
decided  that  he  must  be  in  the  actual 
possession  in  the  sense  in  which  those 
words  "  actual  possession  "  are  ordinarily 
understood.  The  first  of  these  cases  is 
Murray  v.  ThomUey  (2),  in  which  it  was 
held  by  this  Court,  eiter  time  taken  for 
consideration,  that  there  must  be  a  pos- 
session in  fact  of  a  rent-charge  by  the 
actual  receipt  of  the  rent,  or  of  something 
in  lion  of  it  to  satisfy  the  requirements  of 
2  Will.  4.  o.  45.  8.  26.  The  other  is 
Hay  den  v.  The  Overseers  of  Tiverton  (3), 
where  the  party  claiming  to  be  registered 
instead  of  being  the  grantee  was  the  as- 
signee of  a  rent-charge,  and  this  Court  held 
that  that  case  was  governed  by  Murray 
V.  Thomiley  (2) .  It  is  true  that  Maule,  J., 
referred  to  some  of  the  grounds  on  which 
Murray  v.  Thomiley  (2)  proceeded,  and 
stated  that  he  was  not  prepared  to  say 
that  he  shonld  have  come  to  the  same 
conclusion  that  the  Court  did  in  that 
case,  but  he  Concurred  with  the  rest  of 
the  Court  in  confirming  the  principle  on 
which  it  was  decided.  Now  after  those  two 
decisions  it  is  impossible  for  the  respon- 
dents in  the  present  case  to  contend  that 
the  Court  is  not  bound  by  what  has  been 
treated  as  the  law  ever  since  1846,  that 
is  to  say,  that  the  possession  of  a  rent- 
charge  to  satisfy  the  Reform  Act  must  be 
a  possession  in  fact.  In  Heelis  v.  Blain 
(1),  the  grant  of  the  rent-charge  did 
not  take  effect  at  common  law,  but  by 
force  of  the  Statute  of  Uses  (27  Hen.  8. 
c.  10.  s.  1),  and  it  was  held  that  the  per- 
son to  whose  use  the  grantee  was  seised 
was  by  the  effect  of  the  Statute  of 
Uses  to  be  deemed  in'  possession  of  the 
rent.  That  case  was  one  which  came 
within  the  Statute  of  Uses,  and  was 
argued  and  decided  entirely  on  that  foot- 
ing. The  Court  there,  so  far  from  dis- 
senting from,  adopted  the  previous  cases 
of  Murray  v.  Thomiley  (2)  and  Hayden  v. . 
The  Overseers  of  Ttcerton  (3),  and  held  that 
the  possession  to  satisfy  the  Reform  Act, 
2  Will.  4.  c.  45.  s.  26,  must  be  an  actual 
possession,  but  they  decided  that  the 
claimant  in  that  case  was  to  be  deemed 
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in  Bach  actual  possession  by  the  operation 
of  the  Statute  of  Uses.  Assuming  these 
cases  to  have  been  correctly  decided,  there 
aro  then  two  classes  of  cases,  one  where 
the  grsyit  of  the  rent-chargo  takes  efifect 
at  common  law,  in  which  case  the  grantee 
or  assignee  must  be  in  the  actual  pos- 
session by  receipt  of  the  rent  in  order 
to  be  entitled  to  be  registered,  and  the 
other  where  the  grant  of  the  rent- 
charge  operate  by  virtue  of  the  Statute 
of  Uses,  in  which  case  it  has  been  held 
that  the  cestui  qu/t  use  is  at  once  to  be 
deemed  in  actual  possession  w^ithin  the 
meaning  of  the  Reform  Act.  That 
brings  as  to  the  question  whether  the- 
grant  of  the  rent-charge  in  the  case  now 
before  us  operates  at  common  law,  or 
under  the  Statute  of  Uses.  The  matter 
has  been  very  clearly  and  ably  argued 
before  ns  by  both  the  learned  counsel, 
and  it  seems  to  me  that  oar  first  duty  is 
to  determine  what  is  the  true  legal 
effect  of  the  limitations  in  the  deed 
granting  the  rent-chargo.  The  deed  in 
effect  limits  the  rent-charge  to  three  per- 
sons as  joint  tenants,  but  in  the  habendum 
they  aro  to  hold  it  to  them  find  their  heirs 
to  the  use  of  these  three  pei-sons  and  their 
heirs,  as  tenants  in  con^mon.  If  the  terms 
of  the  habendum,  be  divided  there  would 
be  a  grant  to  three  persons  aa  joint 
tenants,  and  a  limitation  of  the  use  to 
them  as  tenants  in  common.  Now  is  the 
deed  to  be  so  read,  or  is  the  whole  to  be 
read  together  for  the  purpose  of  ascertain- 
ing what  is  the  true  limitation  ?  The 
office  of  "the  Uahcndum  is  to  determine  the 
effect  of  the  deed,  and  it  should  "  be  con- 
strued as  near  the  intent  of  the  parties  as 
may  be  " — 1  Sheppard's  Totichstone,  101. 
In  order  so  to  construe  it,  it  is  necessary 
thatthewhole  deed  should  bo  looked  at,  and 
if  that  be  done  in  the  present  case,  there 
can  bo  no  doubt  bat  that  the  intent  of 
the  parties  was  that  there  should  be 
a  grant  of  the  rent-charge  to  these  three 
persons  as  tenants  in  common.  Not  only  is 
the  rule  laid  down,  as  I  have  mentioned, 
but  instances  in  support  of  it  are  to  be 
found  in  the  books.  Thus  iu  Col-e  Litt., 
188b,  it  is  said,  "  if  a  lea.se  bo  made  to 
two,  habendum  to  the  one  for  life,  the  re- 
mainder to  the  other  for  life,  this  doth 
alt^  (ho  general  intendment  of  the  pre* 


mises,  and  so  hath  it  been  oftentimes 
resolved.  And  Bo  it  is  if  a  lease  bdtnado 
to  two,  hdbetidum  the  one  moiety  to 
the  one,  and  the  other  moiety  to  the  other, 
the  habendum  doth  make  them  tenants  in 
common ;-  and  so  one  part  of  the  deed 
doth  explain  the  other,  and  no  repng- 
nancy  between  them  et  semper  expressuin 
faoit  cessare  taciturn."  Other  instances  to 
the  same  effect  may  be  found  in  Viner't 
Abr.  Grant  I  (a)  3,  and  Sheppard's  Touch' 
stone,  101-106.  Now  with  reference  to 
determining  the  true  effect  of  this  deed, 
several  authorities  have  been  cited,  and 
inter  alia  the  case  of  Young  v.  Jenkins 
(5).  That  case  is  thus  stated  in  Sanders 
on  Uses,  p.  91,  "M.  gave  his  land  to 
E.  R.  and  his  wife,  hai)endum  to  the  said 
baron  and  feme  to  the  use  of  tJiem  and  the 
heirs  of  their  two  bodies,  and  for  want  of 
such  issue  remainder  to  E.  M.  and  his 
heirs ;  the  question  was  whether  the 
baron  and  feme  had  an  estate  tail  or  an 
estate  for  their  lives  only  P  It  was  argued 
that  the  estate,  oat  of  which  the  use 
should  arise,  was  an  estate  for  their 
lives,  and  the  use  could  not  make  the 
estate  larger  than  the  limitation  of  the 
seisin;  but  the  judges  conceived  that 
there  was  a  difference  where  an  estate 
was  limited  to  one  and  the  nse  to  a 
stranger,  for  there  the  use  should  not  be 
more  than  the  estate  out  of  which  it  was 
derived  ;  but  not  when  the  limitation  was 
to  two  habendum  to  them  to  the  nse  of 
them  ^d  the  heirs  of  their  bodies ;  for 
this  was  no  limitation  of  the  use  nor  was  it 
executed  by  the  statute,  bat  it  was  a 
limitation  of  the  estate  to  them  and  the 
heirs  of  their  bodies  by  the  course  of  the 
common  law."  That  case  is  important  as 
shewing  that  the  nse  in  the  Jutbendum 
was  taken  as  expressing  the  intent  of  the 
parties,  and  was  treated  not  as  a  limita- 
tion of  the  nse  but  of  the  estate,  which  took 
effect  according  to  the  common  law.  If 
this  be  the  rig^  view  of  that  case  (and  it 
is  this  view  which  was  taken  of  it  by  Mr. 
Booth  in  the  Collection  of  Cases  and 
Opinions,  vol.  2,  p.  291),  then  it  is  diffi- 
calt  to  distinguish  that  case  from  the 
present.  The  case  itself  is  cited  in 
Sanders  on  Uses,  without  disapproval, 
and  it  has  been  acted  on  as  law  by  con- 
veyancers  for  a  nomber  of  years.     Is 
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there  anj  reason  why  we  shoqjd  not 
adopt  it  in  construing  the  limitotion 
of  the  rent-charge  in  the  present  ease? 
If  we  were  not  to  do  bo,  the  result  would 
be  a  repugnancy  between  one  part  of  the 
deed  and  the  other  part,  because  then 
in  one  part  the  limitation  would  be  to  the 
three  persons  as  joint  tenants,  and  in  the 
other  part  it  would  be  to  them  as  tenants 
in  common.  Lord  Bacon  in  his  reading 
upon  the  Statute  of  Uses,  p.  65,  says  "  that 
the  whole  scope  of  the  statute  was  to 
remit  the  common  law,  and  never  to  inter- 
meddle where  the  common  law  executed 
an  estate ;  therefore  the  statute  ought  to 
be  expounded  that  where  the  party  seized 
to  the  use  and  the  cestui  que  use  is  one 
person,  he  never  taketh  by  the  statute, 
except  there  be  a  direct  impossibility  or 
impertinency  for  the  use  to  take  effect  by 
the  common  la\^'  Suppose  the  question 
had  arisen  here  independently  of  the 
Statute  of  Uses  as  to  what  was  the  limita- 
tion of  the  grant,  could  it  be  doubted  that 
the  answer  would  have  been  that  the 
object  and  effect  of  the  deed  were  that  the 
three  persons  should  take  the  rent-charge 
as  tenants  in  common,  and  if  so  the 
Statute  of  Uses  does  not  alter  this. 
.  There  is  another  case  namely  Doe  dem. 
Hutchinson  v.  Prestieidge  (6)  which  also 
has  an  important  bearing  on  this  ques- 
tion. There  the  limitation  of  the  lands 
was  to  Thomas  and  Henry,  and  their 
heirs,  habendum  to  them,  their  heirs  and 
assigns,  as  tenants  in  common,  and  not  as 
joint  tenants,  to  the  only  proper  and 
absolute  use  and  behoof  of  them,  their 
heirs  and  assigns  for  ever.  There  was, 
therefore,  a  difference  between  two  parts 
of  the  habendum,  the  hmitation  of  the 
use  being  such  as  to  create  a  joint  tenancy. 
What  was  the  effect  of  that  P  The  point 
was  there  raised  and  argued,  and  further 
time  was  given  to  Reader,  the  counsel  for 
the  plaintiff,  to  consider  it,  and  on  a  sub- 
sequent day  "he  admitted  that  Thomas 
and  Henry  took  as  tenants  in  common," 
"although  if  it  had  been  an  use  executed 
by  the  statute,  the  consequence  would  be 
that  they  were  joint  tenants."  This  is  a 
strong  authority  for  shewing  that  the 
whole  limitation  must  be  taken  together, 
and  have  a  reasonable  construction  put 
upon  it.     That  case  is  cited  by  various 


text  writers,  and  I  do  not  find  that 
it  is  questioned  by  any  of  them,  ex- 
cept that  in  3  Byth^cood  and  Jarman's 
Conveyaticing  by  Sweet,  p.  324,  Mr.  Sweet 
says,  "  this  was  certainly  admitting  the 
principle  to  a  g^at  extent,  and  it  seems 
that  there  was  ample  room  for  argument." 
There  is  also  an  important  passage  in  the 
7th  edition  of  Sheppard's  Touchstwie,  by 
Mr.  Preston,  at  page  106,  where  that 
learned  conveyancer  says,  "  but  if  a  grant 
be  made  to  a  man  and  his  heirs,  habendum 
to  him  and  his  heirs  to  the  use  of  him  and 
his  hei^■s  for  lives,  the  hdbmvlum  and  de- 
claration of  use  are  one  entire  limitation 
at  the  common  law,  and  the  grantee  hath 
merely  an  estate  for  the  lives,"  which 
passage  is  very  applicable  to  the  present 
case.  It  is  indeed  only  acting  on  general 
principles  when  it  is  said  that  in  order  to 
construe  a  deed  one  must  refer  to  all  the 
parts  of  it,  especially  the  habendum,  and 
so  regarding  the  deed  in  the  present  case 
it  seems  to  me  that  it  is  in  effect  a  g^nt 
of  a  rent-charge  to  the  three  persons  to 
take  as  tenants  in  common.  Then  each 
has  a  third  of  the  rent,  and  there  being  no 
other  person  for  whose  use  it  is  granted, 
and  nothing  for  the  Statute  of  Uses  to 
operate  upon,  the  party  claiming  in 
respect  of  his  third  share  of  the  rent 
takes  it  by  force  of  the  common  law  and 
not  by  the  operation  of  the  Statute  of 
Uses.  Consequently  the  case  cannot  come 
within  the  decision  in  Heclis  v.  Blain  (1) 
but  is  governed  by  the  previous-  decisions 
of  Murray  V.  Tlwrniley  (2)  and  Hoyden  v. 
The  Overseers  of  Tuerton  (3),  and  the  de- 
cisicm  of  the  Revising  Barrister  must  be 
reversed. 

BsErr,  J. — In  this  case  the  claim  to 
vote  was  in  respect  of  a  rent-charge, 
and  to  make  the  claim  good  it  was 
necessary  to  bring  it  within  section  26  of 
the  Reform  Act  (2  Will.  4.  c.  45),  and 
shew  that  the  claimant  bad  been  in  actual 
possession  of  such  rent-charge  as  required 
by  that  section.  Now  in  fiict  he  had  not 
received  any  part  of  it  for  the  six  months 
previous  to  the  last  day  of  July,  and  the 
question  has  been  whether,  notwith- 
standing this,  the  case  has  been  brought 
within  that  26th  section.  It  seems  to  me 
that    there    are    two    canons    of   ooa< 
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duct  which  the  Court  on  these  revising 
appeals  ought  to  observe.  The  first  is 
to  construe  the  words  of  these  statutes  in 
their  ordinary  sense,  and  the  second  is 
to  adhere  loyally  to  former  decisions, 
unless  they  be  clearly^  made  out  to  be 
wrong.  Now  the  first  case  which  is  ap- 
plicable is  that  of  Murray  v.  Tlionuhy 
(2),  and  there  it  was  held  that  there  must 
be  an  actual  possession  in  fact,  as  contra- 
distinguished from  a  possession  in  law. 
There  was  afterwards  the  case  of  Seelis 
V.  Blain  (1),  in  wliich  there  was  the  de- 
cision that  though  the  grantee  of  a  rent 
charge  under  a  grant  at  common  law  is 
not  entitled  to  be  registered  before  he 
has  been  in  the  actual  receipt  of  the  rent, 
since  until  then  he  has  only  a  possession 
in  law,  and  not  the  actual  possession  re- 
quired by  2  Will.  4.  c.  45.  s.  26,  it  is 
otherwise  where  the  rent-charge  is  by  a 
conveyance  operating  under  the  Statute 
of  Uses,  for  then  the  person  to  whose  use 
the  rent-charge  is  limited  is  by  virtue  of 
the  Statute  of  Uses  to  be  deemed  to  be 
in  actual  possession.  It  follows,  there- 
fore, if  we  observe  the  rule  of- conduct 
I  have  referred  to  that  if 'the  convey- 
ance conveying  the  rent-charge  in  the 
present  case  operates  at  common  law,  the 
case  is  governed  by  that  of  Murray  v. 
Thomiley  (2),  and  if  the  deed  operates 
under  the  Statute  of  Uses,  then  the  case 
is  governed  by  that  of  Heelis  v.  Blain  (1), 
as  that  determines  that  the  possession  by 
the  Statute  of  Uses  is  to  bo  deemed 
an  actual  possession.  The  whole  results, 
therefore,  into  this  question,  namely  whe- 
ther  the  rent-charge  in  respect  of  which 
the  claim  is  made,  operates  at  common 
law'  or  by  virtue  of  the  Statute  of 
Uses.  In  the  first  pla<:e  it  is  necessary  to 
construe  the  conveyance  conveying  the 
rent-charge.  Now,  if  the  grant  and  the 
iMbendum  to  uses  be  to  the  same  per- 
sons, and  the  description  in  the  one  be 
general  and  in  the  other  specific,  the 
specific  ought  to  overrule  the  general,  and 
the  general  should  be  read  as  if  it  were 
specific ;  then  so  reading  it  the  conveyance 
is  a  common  law  conveyance,  and  the 
Statute  of  Uses  has  no  application.  In 
YovMg  V.  Jenkins  (4)  the  grant  and 
habendum  were  in  general  terms  which 
were  not  inconsistent  with  the  declaration 


of  th^use,  and  therefore  it  was  held  that 
the  grantees  took  at  common  law.  In  the 
case  in  Sanders  on  Uses,  p.  91,  of  an 
estate  to  A,  B  and  G,  and  their  heirs  to 
the  use  of  A,  B  and  C  for  their  lives  and 
the  life  of  the  survivor,  the  habendu^m 
was  general  but  not  contrary  to  the  use, 
and  the  conveyance  was  acommon  law  one. 
In  Doe  dem.  Hutchinson  v.  Prestwidge 
(6)  the  habendum  was  to  two  persons, 
their  heirs  and  assigns  as  tenants  in  com- 
mon, and  not  as  joint  tenants  to  the  use 
of  them,  their  heirs  and  assigns,  so  that 
the  habendum  was  specific  but  not  con- 
tradictory to  the  declaration  of  the  use, 
and  so  it  took  effect  as  a  common  law 
conveyance.  This  seems  to  be  the  result 
of  aU  the  authorities,  including  the 
opinion  of  Mr.  Booth,  of  Lord  Bacon,  and 
Mr.  Butler.  Now  apply  this  to  the  pre- 
sent case.  Here  the  use^hich  is  declared 
is  specific,  whilst  the  haleiidum  is  gene- 
ral, and  is  therefore  to  be  read  as  if  it 
were  as  specific  as  the  declaration  of  the 
use.  Consequently,  the  conveyance  is  a 
common  law  conveyance  of  the  rent- 
charge  to  the  three  persons  as  tenants  in 
common.  I  am  prepared  to  go  so  far  as 
to  say  that  the  Statute  of  Uses  does  not 
apply  unless  the  persons,  in  favour  of 
whom  the  use  is  declared,  are  other  and 
different  persons  from  those  mentioned  in 
the  conveyance  ;  but  it  is  not  necessaiy 
to  go  that  length  in  the  present  case,  but 
only  to  state  that  where  as  here  part  is 
specific  and  part  general,  and  there  is  no 
inconsistency  between  them,  the  intention 
of  the  parties  is  to  be  collected  from  what 
is  specific.  Under  these  circumstances,  I 
think  that  the  conveyance  of  the  rent- 
charge  operates  as  a  conveyance  at^  com- 
mon Jaw,  and  the  case  is  therefore  within 
Murray  v»  Thorniley  (2),  and  not  within 
Heelis  v.  Blain  (1),  and  the  revising 
barrister  came  to  a  wrong  decision. 

Gbove,  J. — I  am  of  the  same  opinion. 
The  question  arises  on  the  26th  section 
of  the  Reform  Act  which  enacts  that  no 
person  shall  be  registered  in  respect  of  his 
estate  in  any  lands  unless  he  has  been  in 
the  actual  possession  thereof  for  the  time 
therein  mentioned.  Prima  facie  the  words 
"  actual  possession  "  would  there  mean  not 
a  constructive   possession,  but    one    in 
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trhicli  there  was  an  actaal  receipt  of  tbe 
renta  and  profits,  and  that  seems  clear 
from  the  proviso  at  the  end  of  the  sec- 
tion which  excepts  cases  in  which  the 
property  has  come  by  "  descent,  sac- 
cession,  marriage,  marriage  settlement, 
devise,  or  promotion  to  any  benefice  in  a 
chnrch,  or  by  promotion  to  any  office," 
thas  shewing  the  force  the  statute 
attaches  to  the  words  "  actual  possession  " 
in  the  earlier  part  of  that  section.  This 
was  so  held  and  acted  on  by  this  Court  in 
Murray  v.  Thomileij  (2),  and  there  would 
have  been  no  difficulty  in  the  present  case, 
but  for  the  decision  in  Heelis  v.  Blain 
(1)  where  the  Statute  of  Uses  applied  ; 
the  question  there  was,  whether,  as  the 
use  was  executed  by  the  Statute  of  Uses, 
the  statute  did  not  give  the  person  taking 
the  use  such  a  possession  as  amounted 
to  an  actual  possession.  It  was  held  it 
did,  and  consequently  the  question  which 
has  been  argued  in  the  present  case  has 
been  whether  the  Statute  of  Uses  applies 
here,  the  use  being  limited  to  the  same 
persons  as  those  to  whom  the  rent-charge 
is  granted.  Now  the  statute  clearly  meant 
only  to  meet  the  case  where  the  use 
was  to  some  other  person  than  the  feoffee 
or  grantee.  Not  only  are  the  words  of 
the  statate  clear  as  to  this,  but  the  reason 
for  passing  it,  as  appears  from  the 
preamble,  shews  that  this  is  what  was 
intended.  The  object  of  the  statute  was 
to  make  conveyances  bmia  fide  transfers 
of  the  land  so  that  the  ostensible  andrcal 
ownership  of  the  estate  should  be  coin- 
cident, and  in  the  same  person  ;  but  we 
all  know  how  this  was  got  rid  of  by 
merely  repeating  the  words  "  to  the  use 
of."  The  statute,  as  I  have  stated,  in 
terms  applied  only  to  the  ease  where  the 
use  is  limited  to  a  different  pepson  from 
that  of  the  feoffee.  In  construing  it  one 
of  the  exceptions  was  the  case  mentioned 
in  13  Colce'sliep.  6G,  where  the  enfeoffment 
was  to  a  person  in  fee,  and  tlie  use 
was  to  the  same  person  in  tail,  and  the 
estate  tail  was  held  to  be  executed  by  the 
statute.  The  reason  seems  to  be  subtle, 
but  Lord  Bacon  and  Lord  Coke  consider 
it  to  have  been  scr  held  for  the  benefit  of 
the  issue,  and  they  therefore  regard  it  as 
on  exceptional  case.  The  case  in  Bacon 
oil,  Uses,  63,  and  which  is  given  in  SaiuJers 


on  Uses,  p.  94,  4th  ed.,  is  very  applicable. 
It  is  thus  stated — "If  an  estate  be  con- 
veyed to  A,  B  and  C,  and  their  heirs  to 
hold  unto  the  said  A,  B  and  C,  their  heirs 
and  assigns,  to  the  use  of  the  said  A,  B  & 
•  C,  for  and  during  the  natural  lives  of 
them,  and  the  life  and  lives  of  the  survivor 
and  survivors  of  them,  it  should  seem 
that  this  is  not  a  statute  use,  but  that 
A,  B  <&  C  will  take  an  estate  of  freehold 
for  their  lives  by  the  common  law."  Now 
in  the  present  case,  there  are  three  gran- 
tees of  a  rent-charge,  and  'they  are  the 
same  persons  for  whom  the  use  is  de- 
clared, and  we  have  to  say  whether  the 
Statute  of  Uses  applies.  It  has  been 
argued  by  Mr.  Mellor  that  the  grant  to 
these  three  persons  is  prima  facie  to  them 
as  joint  tenants,  and  as  the  use  in  the 
hahetidum  is  declared  to  be  to  them  as 
tenants  in  common,  that  that  has  so 
changed  the  character  of  the  estate  to 
which  tho  use  was  attached,  as  to  make 
the  whole  different,  and  that  the  use  is 
therefore  executed  by  the  statute.!  The 
case  of  Doe  dem.  Sutehitison  v.  Prestwidge 
(6)  was  the  converse  of  the  present,  for 
the  habendum  was  to  two  persons  spe- 
cifically as  tenants  in  common,  and  the  use 
was  so  limited  to  them  generally  as  to 
give  them  a  joint  tenancy,  but  it  was  held 
that  the  specific  words  controlled  the 
general,  and  that  those  two  persons  took 
as  tenants  in  common.  Counsel  in  that 
case  admitted  that  where  the  person 
seized  to  the  use  and  the  cestui  que  use  is 
the  same  person  the  statute  does  not 
operate,  "  except  there  be  a  direct  im- 
possibility or  impertinency  for  the  use  to 
take  effect  by  the  common  law."  Now 
is  there  here  any  such  direct  impossibility 
or  impertinency  ?  Surely  not—the  spe- 
cific  words  shew  the  express  meaning  of 
what  might  otherwise  have  been  treated 
as  creating  a  joint  tenancy,  and  enable  us 
to  put  this  construction  on  the  whole  con- 
veyance according  to  the  intent  of  the 
parties,  that  it  conveys  the  rent-charge  to 
the  three  persons  as  tenants  in  com- 
mon. Therefore  tho  Statute  of  Uses 
does  not  apply.  There  seems  to  me  a 
difficulty  in  saying  that  the  possession 
given  by  the  execution  of  the  use  by  the 
statute  is  different  from  that  possession  in 
law  which  in  Murray  v.  Thomiley  (2),  was 
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held  to  be  not  eiiongh  to  satisfy  the 
Reform  Act,  bat  it  is  not  necessary  to 
consider  that  in  the  present  case,  for  tre 
are  .not  called  npon  in  this  case  to  over- 
rule the  decision  of  this  Court  in  Heelis 
V.  Blain  (1). 

Denman,  J. — I  also  agree  that  the  de- 
cision of  the  Revising  Barrister  should  be 
reversed,  for  the  only  question  raised  by 
the  case  which  he  has  stated  for  our  opinion 
if,  whether  it  comes  within  the  case  of 
Hedis  v.  Jilain  (1).  He  decided  that  it 
did,  but  after  hearing  the  case  fully  argned 
before  us,  I  am  of  opinion  that  he  was 
wrong.  The  decision  in  Heelis  v.  Blain 
(1)  carefully  left  Murray  v.  Thomiley  (2) 
and  Hayden  v.  The  Overseers  of  Ticerton 
(3)  unaffected  by  it.  It  may  be  called  a 
refined  decision  in  favour  of  the  franchise, 
but  it  was  this,  that  the  actual  possession 
required  by  2  Will.  4.  c.  45.  s.  26,  was  satis- 
iied  when  the  conveyance  operated  under 
the  Statute  of  Uses.  In  the  prei^ent  case 
the  question  is  whether  the  conveyance 
did  so  operate  or  not.  I  am  of  opinion 
that  it  did  not,  because  the  persons  to 
whom  the  rent-charge  was  granted  did 
not  hold  it  to  the  use  of  other  persons  but 
to  the  use  of  themselves.  It  has  been 
argued  that  this  is  not  the  effect  of  the 
declaration  of  the  use,  and  that  the  statute 
applied  because  the  grant  was  to  the  three 
persons  as  joint  tenants,  whereas  the  use 
declared  was  to  them  as  tenants  in  com- 
mon. I  will  not  say  that  that  is  an 
absurd  argument,  for  I  admit  that  it  is  as 
plausible  as  many  that  have  prevailed, 
but  I  thinly  that  the  current  of  autho- 
rities is  against  it.  The  case,  therefore, 
does  not  in  my  opinion  &11  within  that  of 
Heelis  V.  Blain  (1),  but  within  the  pre- 
vious cases,  and  the  decision  of  the 
Revising  Barrister  onght  to  be  reversed. 

Decision  reversed. 


Attorneys — I.  E.  Fox,  agent  for  B.  Erans,  Asliton 
under  Lync,  for  appellant ;  Bichards  &  TValkcr, 
agents  for  J.  W.  Mellor,  Oldham,  for  respon- 
dents. 


1872.  1  MILLS  V.  THB  QUABDUNS  OF  THK 
Nov.  28.  J  EAST  LONDON   UNION. 

Landlord  and  Ten-ant — Breach  of  Cove- 
nant— House  taken  byBaUway — Damages. 

Where  a  railway  company  give  the  lessee 
for  years  of  a  house  notice  to  treat,  an 
aicard  is  made,  amd  eventuaUy  a  convey- 
ance executed,  and  thereupon  possession 
given  to  them,  such  lessee  is  liable  to  his 
landlord  at  aU  events  up  to  that  time,  on 
a  covenant  to  r^air  and  keep  in  repair, 
and  the  measure  of  damages  is  the  diminu- 
tion of  the  market  value  of  the  reversion  at 
that  time. 

This  was  a  Spiecial  Case  stated  in  an 
action  brought  by  the  lessor  agfainst  the 
lessees  of  a  house  on  covenants  to  repav 
and  keep  in  repair;  and  the  following 
were  the  material  facts — 

On  the  15th  of  June,  1859,  the  plaintiff 
demised  the  house  to  the  defendants  for 
twenty-one  years  (to  commence  on  the 
25th  March  then  la«t  past),  determinable 
at  the  end  of  seven  or  fourteen  years  on 
notice  given  by  either  party,  such  demise 
containing  certain  special  covenants  as  to 
repair,  and  also  general  covenants  as  to 
repairing,  keeping  in  repair,  and  yielding 
up  in  repair  at  the  end  or  sooner  deter- 
mination  of  the  lease. 

On  the  7th  of  February,  1866,  the  Met- 
ropolitan  Railway  Company  gave  notice  to 
the  defendants  to  treat  for  the  purchase 
of  their  interest  in  the  house ;  on  the 
ICth  of  April,  1867,  an  award  was  made ; 
on  the  29th  of  July,  1870,  a  judgment 
was  entered  on  the  award ;  and  on  the 
21st  of  November,  1870,  a  conveyance 
was  duly  executed,  and  possession  given 
by  the  defendants  to  the  company. 

On  the  19th  of  June,  1866,  a  notice  had 
also  been  given  to  the  plaintiff,  who  on 
the  29th  of  June,  1868,  sent  in  his  claim, 
but  no  farther  proceedings  had  been 
taken. 

The  house  was  out  of  repair  be4n«  the 
7th  of  Febrnary,  1866,  and  though  some 
repairs  were  done  by  the  defendants,  con- 
tinued out  of  repair  till  action  brought 
on  the  8rd  of  January,  1871,  and  101.  had 
been  paid  into  Court. 

The  question  was,  whether  and  when 
the  liabiUty  of  the  defendants  had  ceased. 
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Svr  O.  Honymartg  for  the  plaintiff,  argaed 
that  the  defendants  remained  liable  at 
least  np  to  the  time  of  convejance,  be- 
yond which  he  did  not  care  to  carry  the 
liability,  as  the  damages  in  the  particular 
case  woold  not  be  increased  thereby,  and 
also  argaed  that  the  measure  of  damages 
was  the  diminntion  of  the  market  value 
of  the  reversion  at  that  time. 

Lewis,  for  the  defendants,  argaed  that 
the  liability  ceased  at  the  time  of  the 
award,  and  that  the  measure  of  damages 
was  what  would  then  put  the  premises  in 
repair. 

The  following  authorities  were  cited: 
Sunt  T.  Tieeen,  not  reported,  Ooward  v. 
Gregory  (I),  ■Bawlings  v.  Morgan  (2), 
lAdgett  t.  Secretan  (3),  Potter  v.  Rankin 
(4),  Baily  v.  De  Grespigny  (6),  Hardiiig  v. 
The  Metropolitan  Railway  Company  (6), 
SnUih  T.  J?eat  (7),  Mayne  on  Damages,  p. 
1S3,  Hodges  on  Railways,  p.  182. 

Keatiko,  J. — ^This  is  a  special  case 
stated  for  our  opinion.  The  following 
are  the  fa<:ts — On  the  15th  of  June,  1859, 
the  plaintiff  demised  the  premises  to  the 
defendants  for  twenty-one  years  by  a 
lease  which  contain^  the  terms  that  it 
might  be  determined  in  seven  or  fourteen 
years  on  notice  given  by  either  party, 
but  no  notice  was  given  and  the  term 
existed  when  the  dispute  arose.  On  the 
7th  of  February,  1866,  theu  Metropolitan 
Bailway  Company  gave  the  defendants 
notice  to  treat,  proceedings. were  taken 
thereon,  and  on  the  16th  of  April,  1867, 
there  was  an  award';  on  the  29th  of  July, 

(1)  36  Law  J.  Eep.  (k.s.)  C.P.  1 ;  b.  c.  Law 
Rep.  2  C.P.  153. 

(2)  18  Com.  B.  Rep.  N.S.  776  ;  s.  c  34  Law  J. 
R^.  (ka)  C.P.  186. 

(3)  40  Law  J.  Rep.  (x.s.)  C.P.  257 ;  s.  c.  Law 
Rep.  6  C.P:  616. 

(4)  M  Law  J.  Rep.  (li.s.)  C.P.  147  ;  s.  c.  Law 
Hep.  5  C.P.  341. 

(5)  38  Law  J.  Rep.  (:i.s.)  Q.B.  98;  s.  c.  Law 
Rep.  4  Q.B.  180. 

(6)  41  Law  J.  Rep.  (n.s.)  Chanc.  371. 

(7)  9  E  ch.  Rop.  161 ;  s.  c.  23  Law  J.  Rep. 
(x.3.}  Exch.  &4,  and  note  tiloreto. 


1870,  judgment  thereon  ;  and  on  the  21st 
of  November,  1870,  a  conveyance  and  pos- 
session given.  On  the  19th  of  June,  1866, 
notice  to  treat  was  also  given  to  the 
plaintiff;  on  the  29th  of  June,  1868,  a  claim 
was  sent  in,  but  no  further  proceedings 
were  taken .  Meanwhile,  the  premises  were 
out  of  repair,  they  were  so  before  the  notice 
to  the  defendants,  and  so  continued 
thence  till  action  brought  on  the  3rd  of 
January,  1871.  It  is  true  some  repairs 
were  done,  a  fact,  perhaps,  not  unimport- 
ant, but  from  before  the  notice  tiU  after 
the  conveyance,  the  premises  were  out  of 
repair.  It  is  argaed,  that  in  consequence 
of  the  notice  and  proceedings  thereon,  and 
the  conveyance,  on  the  authority  of  Baily 
v.  Be  Crespigny  (5),  the  defendants  can- 
not be  held  liable  on  the  covenants,  be- 
cause the  case  is  within  the  principle 
there  laid  down,  and  it  was  impossible 
for  the  defendants  to  perform  these  cove- 
nants, and  they  were  therefore  discharged 
by  law.  But  there  the  &ots  were  diffe- 
rent ;  the  covenants  were  not  to  assign  and 
not  to  build ;  there  was  notice  to  treat  and 
a  conveyance,  and  afterwards  the  build- 
ings were  put  up  by  the  railway  company, 
and  the  action  was  by  the  reversioners 
for  assigning  and  building  ;  and  the  an- 
swer was,  that  the  defendant  was  obliged 
to  convey  by  statute,  and  therefore  there 
was  no  breach  in  assigning,  and  the  build- 
ing was  after  this,  and  he  was  held  dis- 
cl^rged.  That  case  is  no  authority  here, 
for  the  want  of  repair  and  breaches  oc- 
curred before  the  conveyance.  Here  the 
defendants  have  paid  lOZ.  into  Court  and 
admit  the  breaches,  but  say  only  nominal 
damages  can  be  recovered,  and  that  they 
are  not  liable  after  the  award.  We  have 
to  say  at  what  date  the  defendants'  lia- 
bility ceased,  and  lam  of  opinion,  that  the 
liability  of  the  defendants  did  not  cease 
before  the  execution  of  the  conveyance  to 
the  railway  company  and  possession  given 
up.  It  has  been,  agreed  that  anything 
after  is  unimportant,  and  I  therefoio 
give  no  opinion  on  this,  and  merely  say 
it  did  not  cease  before  the  conveyance 
and  possession  given  up  on  the  2 1st  of 
November,  1870,  and  that  till  then  at  all 
events  the  defendants  were  liable.  It 
has  also  been  insisted  that  the  plaintiff 
cannot  so  recover,   because  a  claim  was 


Digitized  by 


Google 


48 


COtJRT  OF  COMMON  PLEAS: 


[N.S. 


Bent  bj  him  to  the  railway  company, 
bat  this  was  not  mach  pressed,  and 
clearly  does  not  absolve  tbe  defendants. 
How  far  the  i-ailway  company  became 
tenants,  &c.,  it  is  not  necessary  to  con- 
sider. It  is  only  necessary  to  ^y,  that 
till  the  period  of  conveyance  and  giving  up 
possession  the  defendants  were  liable  for 
breaches  of  these  covenants.  What,  then, 
is  the  amount  of  the  damages  recoverable  ? 
The  damages  recoverable  are  not  nominal 
damages,  and  I  am  of  opinion  that  the 
rule  laid  down  by  the  recent  cases  is  the 
sounder  rule,  i.e.,  that  the  measure  is  the 
extent  to  which  the  reversion  was  injured 
at  the  time  in  question.  No  doubt  Lord 
Holt  laid  down  another  rale,  but  the  sub- 
sequent cases  lay  down'  a  different  one, 
and  though  there  may  be  little  practical 
difference,  yet  I  hold  the  recent  rule  the 
sounder. 

Grove,  J. — I  am  of  the  same  opinion. 
It  is  not  said  that  if  this  were  an  ordinary 
case  of  lessor,  lessee,  and  assignee,  the 
lessee  would  not  be  liable  up  to  the  time 
of  assignment,  but  it  is  said  that  there 
was  here  a  compulsory  taking  by  statute 
which  put  him  out  or  prevented  repair 
afterthe  award.  The  only  cited  case  is 
BaUij  V.  De  Greapigny  (5),  but  that  case 
is  distinguishable ;  for,  first,  the  covenants 
were  different;  secondly,  there  was  an 
actual  transfer  of  possession  ;  thirdly,  the 
damage  was  done  by  tbe  railway  company, 
not  the  lessee,  after  possession  given.  Here 
there  was  no  change  of  possession,  and 
the  damage  was  done  when  the  lessee  was 
in  possession.  Althongh  from  the  time 
of  the  award  there  was  a  binding  con- 
tract, yet  if  there  was  not  a  legal  change 
of  possession,  the  lessee  was  not  exempt 
from  his  covenants,  whilst  he  held  he 
was  bound  to  repair,  but  when  he  is 
turned  out,  and  has  no  power  to  repair,  he 
is  not  liable.  On  the  2lBt  of  November, 
1870,  when  the  assignment  was  made  and 
possession  given  from  that  time,  the  de- 
fendants were  not  able  to  repair,  and 
therefore  by  law  ceased  to  have  power, 
but  till  then  there  is  no  reason  why  they 
should  not  be  liable.  It  has  been  argued 
that  the  plaintiff  will  recover  twice  over, 
but  it  is  not  necessary  to  decide  this  and 
the  arbitrator  will  look  to  it.  As  respects 
the  principle  on  which  the  damages  should 


be  assessed,  I  agree  with  ihy  brother 
Keating. 

Dekman,  J. — There  are  two  questions. 
The  first  is,  when  did  the  defendants'  lia- 
bility cease  ?  I  am  of  opinion  it  had  not 
ceased  before  the  2l8t  of  November,  1870. 
In  argument,  the  defendants  relied  on 
Baily  v.  De  Crespigny  (5),  and  Harding 
T.  TJte  Metropolitan  Railway  Company  (C), 
but  I  think  that  Baihj  v.  De  Crespigny 
(5)  does  not  apply,  and  that  the  grounds 
of  the  decision  rather  help  the  plaintiff 
than  the  defendants,  and  that  all  the  sea- 
sons here  apply  the  other  way.  And 
Harding  v.  The  Metropolitan  Eailway 
Company  (6)  is  not  only  not  an  authority 
for  the  defendants,  but  the  decision  favours 
the  other  side.  It  only  decides  that  there 
is  a  right  to  a  decree  for  a  specific  per- 
formance, and  in  the  judgment  it  is  said 
that  there  was  a  right  to  an  indemnity 
by  the  defendants,  the  company,  as  to 
acts  such  as  here  exist.  Therefore  the 
plaintiff  had  such  rights,  and  thcrefoise 
it  is  clear  that  these  cases  do  not  touch 
the  present,  except  in  so  far  as  they  are 
in  favour  of  the  plaintiff  rather  than 
the  defendants.  The  second  question  is 
as  to  the  principle  of  the  assessment  of 
damages.  Perhaps  there  may  be  little 
difference  practically,  but  in  Mayne  oit, 
Damages  the  cases  are  referred  to,  and  it 
is  said  that  the  better  opinion  is  that  tlie 
proper  measure  is  the  diminution  of  the 
market  value  of  the  reversion,  and  since 
that  book  was  written  Hunt  v.  Tweeii 
and  Coicard  v.  Gregory  (1)  have  been  de- 
cided and  established  that  rule,  on  which 
therefore  we  are  bound  to  act,  and  which 
will  present  no  great  diificulties  for  the 
arbitrator. 

Judgment /or  plaintiff. 


Attorneys— Thomas  &  Hollams,  for  plaintiff; 
A.  J.  Baylis  &  Son,  for  defendants. 
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(Appeal  from  Bemsing  Bamster^s  Oourt.) 
^„~Q    1  SDIBT  (appellant)  v.  kabshall 

ParUament — OoutUt/  Vote — Inmates  of  a 
EoipUal — Interest  in  La/nd — 'Beni-charge 
— Tmmient — 8  Hew.  6.  c.  7. 

A  hogpitdl,  consieUng  of  a  matter  and 
three  "  ancient  brethren,"  was  incorporated, 
and  by  the  terms  of  its  constitution,  as 
afterwards  regulated  by  statute,  its  revenues, 
derived  from  lands  vested  in  the  corporation, 
were  received  by  the  master,  who  annually, 
c^ier  paying  thereout  taxes  and  other  out- 
goings and  reserving  one-third  to  himself, 
was  to  pay  251.  to  each  of  the  three  ancient 
brethren,  701.  to  the  chaplain,  and  after  re- 
serving  a,  balance,  not  exceeding  601.,  to 
meet  current  expenses,  was  to  divide  the 
residue  between  certain  oilier  brethren  called 
"younger  brethren,"  who  were  added  to  the 
number  of  the  brethren  from  time  to  time, 
as  the  revenues  of  the  cha/rity  increased,  but 
no  younger  brother  was  to  take  under  such 
division  more  than  251.,  and  the  surplus,  if 
any,  was  left  to  accumulate  until  further 
additional  brethren  were  appointed ; — Held, 
thai  the  younger  brethren  had  no  equitable 
estate  in  the  lands  of  the  hospital  and  thai 
the  annual  payment  to  which  they  were  en- 
titled, not  being  a  rent-charge  nor  a  free 
tenement  within  the  statute  8  Hen.  6.  c.  7, 
they  were  not  entitled  to  tlie  county  franchise. 

This  was  an  appeal  from  the  Beyismg 
Barrister  appointeid  to  revise  the  list  of 
voters  for  tiie  northern  division  of  the 
ooontj  of,  Durham. 

The  claim  of  James  Bennett  to  be  en- 
titled to  vote  in  respect  of  property, 
situate  Tvithin  the  parish  of  Gateshead 
in  soch  division  of  the  ooontj,  was  dnly 
olnected  to. 

The  following  &cts  were  established  by 
the  evidence.  The  hospital  of  King 
James  in  Gateshead  has  existed  from 
time  immemorial.  Its  founder  is  nn- 
known  and  the  foundation  charter  has 
long  been  lost. 

By  a  re-foondation  charter,  dated  4!th 
Jannaiy,  1610,  King  James  the  First  in- 
corporated the  hospital,  which  then  con- 
sisted of  one  master  and  three  brethren, 

Nxw  Skbim,  i2.— CJ*. 


by  the  title  of  "  The  Hospital  of  King 
James,  Grateshead."  The  charter  pro- 
vides that  the  rector  of  Gateshead  shonld 
for  ever  be  the  master  of  the  hospital, 
that  there  shonld  be  three  poor  and  needy 
men,  bachelors  or  widowers  advanced  in 
life,  sostained,  maintaiaed  and  relieved  in 
the  hospital,  who  should  be  called  the  bre- 
thren, and  shonld  remain,  be  sustained 
and  relieved  during  their  natural  lives. 
The  charter  further  provides  that  when 
and  so  often  as  it  shonld  happen  that  any 
of  the  brethren  should  die,  or  be  removed 
from  the  hospital  for  any  canse  prescribed 
by  the  ordinances,  provisions  and  consti- 
tutions of  the  hospital,  or  in  any  other 
manner  whatsoever  should  be  removed 
from  the  hospital,  or  should  withdraw  of 
his  own  accord,  then  the  master  shonld 
within  fourteen  days  nominate  and  place 
in  actual  possession  any  other  fit  person. 
The  charter  further  provides,  that  the 
Bishop  of  Durham  and  his  successors 
should  from  time  to  time  revise  the 
ancient  statutes,  laws,  ordinances  and 
constitutions  of  the  hospital,  and  make 
such  good,  fit  and  wholesome  statutes  in 
writing,  concerning  the  government  and 
direction  of  the  master  and  brethren,  as 
should  not  be  contrary  or  repugnant  to 
law,  and  by  the  charter  the  hospital,  with 
the  garden  and  other  lands  (the  greater 
part  of  which  still  belong  to  the  hospital), 
were  granted  to  the  master  and  brethren 
and  their  successors,  to  have,  hold  and 
enjoy  the  same  to  the  sole  and  proper 
benefit  and  use  of  the  master  and  bre- 
thren and  their  successors,  in  firee,  puro 
and  perpetual  fi:«nkalmoign  for  ever.  It 
was  also  provided  that  after  the  death  of 
the  then  master,  his  successors  should 
have  and  enjoy  for  their  own  use  and 
benefit  one  foil  third  part  of  the  rents, 
revenues  and  profits  of  all  and  singular 
the  lands,  tenements  and  hereditaments 
thereby  granted  to  the  hospital,  and  the 
brethren  and  their  successors  shonld  have 
and  enjoy  for  their  own  use  and  mainte- 
nance the  other  two  parts  of  such  rents, 
revenues  and  profits. 

An  Act  of  Parliament  was  passed  in 
the  51st  year  of  King  George  the 
This^Ux^Sll)  for  enabling  the  master 
and  brethren  of  the  hospital  to  grant 
leases,  and  to  enable  the  Bishop  of  Ihu> 
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ham  to  make  staliates  and  ordinances  for 
the  government  of  the  hospital.  This 
Act  recited  the  re-foondation  charter  and 
that  the  master  and  brethren  were  seised 
of- certain  lands  in  Gateshead  which  are 
specified  in  the  schedule  thereto,  and  that 
the  Bishop  of  Dnrham  was  the  patron  of 
the  mastership  of  the  hospital  as  annexed 
to  the  rectory  of  Gbtesh^ul,  and  that  the 
master  of  the  hospital  had  the  appoint^ 
ment  of  the  brethren  in  case  of  Tacancj. 
It  also  recites  that  no  statutes  or  ord- 
nances of  any  kind  were  then  known, 
and  that  in  respect  thereof  the  estate  of 
the  said  hospiteJ  was  capable  of  consider- 
able  improvement.  That  it  was  also  ex- 
pedient that  statntej  should  be  made 
for  the  government  of  the  hospital  and 
that  the  benefits  of  the  hospital  should 
be  extended  to  a  greater  number  of  poor 
aged  men  in  furtherance  of  the  benevo- 
lent intentions  of  the  founder  thereof. 
The  Act  then,  after  giving  a  power  of 
leasing  to  the  master  and  brethren,  pro- 
ceeds to  enact  that  the  Bishop  of  Durham 
may  from  time  to  time  in  writing  under 
his  hand  make  and  establish  sn^  good 
and  convenient  and  wholesome  statutes, 
laws,  ordinances  and  constitutions,  as  well 
concerning  the  Divine  service  to  be  per- 
formed in  the  hospital,  and  the  allowance 
to  be  made  for  the  same  as  touching  the 
government  and  direction  of  the  master 
and  brethren,  and  providing  for  the  re- 
pairs of  the  estate  of  the  hospital  as  also 
for  increasing  the  number  of  the  poor 
and  aged  brethren,  and  such  statutes, 
'laws,  ordinances  and  constitutions  from 
time  to  time  to  revise,  alter  and  amend 
so  as  the  same  be  not  contrary  either  to 
the  laws  of  the  realm  or  to  the  charter, 
except  as  to  the  increase  of  the  number  of 
the  brethren.  And  it  further  enacts  that 
all  such  brethren  as  should  be  from  time 
to  time  added  as  aforesaid,  should  be 
named,  appointed  and  admitted,  and  from 
time  to  time  for  ever  be  filled  up  in 
the  same  manner  as  is  prescribed  by  the 
charter  for  naming,  appointing  and  ad- 
mitting the  three  "  ancient  brethren," 
and  all  such  additional  brethren  should 
be  called  "  the  younger  brethren,"  and 
should  not  be  deemed  or  taken  to  consti- 
tute any  part  of  the  said  body  corporate, 
provided  that  nothing  in  the  Act  should 


authorise  the  making  of  any  statute  which 
should  reduce  or  lessen  the  income  of  the 
then  present  master  and  three  brethren 
&om  the  rents  and  profits  of  the  estate 
belonging  to  the  hospital,  but  that  they 
should  during  their  lives  receive  for  their 
shares  of  the  future  rents  and  profits  of 
the  estates  as  much  as  they  then  actually 
received  from  such  rents  and  profits,  and 
that  the  shares  of  the  younger  brethren 
should  always  be  less  than  the  shares  of 
the  master  and  the  three  ancient  brethren. 

The  schedule  to  this  Act  included  the 
whole  of  the  lands  which  still  belonged  to 
the  hospital,  and  in  respect  of  which  the 
younger  brethren  claimed  to  vote. 

On  thel7th  of  October,  1811,  Shate  Har- 
rington, Bishop  of  Dnrham,  made  certain 
statutes  and  ordinances  under  the  power 
contained  in  the  Act  of  Parliajnent,  by 
which  it  is  ordered  (amongst  other 
things),  that  in  addition  to  the  three  an- 
cient brethren,  who,  together  with  the 
master,  then  constituted  the  corporate 
body,  there  should  be  ten  younger  brethren 
who  should  be  entitled  to  the  advant- 
ages after-mentioned ;  that  no  persons 
should  be  capable  of  being  appointed 
younger  brethren  except  single  men  of 
the  age  of  fifty-six  and  upwards  not  pos- 
sessing more  means  than  201.  per  annum, 
of  unexceptionable  Ufe  and  conversation, 
regular  attenders  of  the  Church  of  Eng- 
land and  frequenters  of  the  Holy  Sacra- 
ment ;  that  the  brethren  should  attend 
Divine  service  regularly  when  opportunity 
offers,  and  should  be  sober,  discreet  and 
regular  in  life  and  conversation  ;  that  in 
ease  of  one  or  more  of  the  brethren  being 
guilty  of  drunkenness  or  any  other  im- 
morality,  the  master  should  certify  the 
same  to  the  bishop,  who  should  proceed, 
either  by  himself  or  by  the  Archdeacon 
of  Durham,  or  by  other  clergymen  of  the 
diocese,  to  examine  into  the  circumstances 
of  the  case,  and  should  either  remove 
him  from  the  hospital  or  subject  him  to 
such  lesser  pumshment  as  he  should 
think  fit ;  that  the  brethren  should  from 
time  to  time  be  appointed  by  the  master ; 
that  such  younger  brethren  as  should 
reside  within  a  convenient  distance  of  the 
chapel  should  have  proper  seats  prepared 
and  set  apart  for  their  accommodation, 
and  should  regularly  attend  Divine  86r< 
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Tioe,  exc^t  wben  pierented  by  illness  or 
other  lawnil  impe^ment  admitted  by  the 
master;  that  for  performance  of  Divine 
service  and  preaching  in  the  chapel,  a 
chaplain  shooid  be  appointed  by  the  mas- 
ter with  the  approbation  of  the  bishop ; 
that  the  estates  of  the  hospital  should  be 
nnder  the  direction  and  management  of 
the  master,  who  should  receive  and  keep 
account  of  the  revenues  thereof,  and 
shonld,  in  the  first  place,  pay  thereout 
the  land-tax,  income  tax,  tithes,  repairs  « 
and  all  other  outgoings  affecting  the  same, 
and  after  that  was  done  the  master  should 
cany  one-third  part  of  the  nett  rents  and 
revenues  of  the  hospital  estate  to  his 
own  account^  and  should  then  pay  251. 
to  each  of  the  three  ancient  brethren 
and  4/01.  to  the  chaplain  for  his  salary, 
and  after  making  these  payments  the 
master  should,  on  the  24th  of  December 
in  every  year,  divide  the  residue  of  the 
said  nett  rents  and  revenues  between  the 
younger  brethren  of  the  hospital  in  equal 
shores  and  proportions,  yet  so  neverthe- 
less that  no  younger  brother  shonld 
take  nnder  such  division  more  than  252., 
the  sum  directed  to  be  paid  to  each  of  the 
ancient  brethren. 

On  the  9th  of  October,  1849,  Edward 
2£altby,  Lord  Bishop  of  Durhain,  made 
further  statutes  under  the  Act  of  Parlia- 
ment, by  which  it  was  ordained,  amongst 
other  tilings,  that  to  the  ten  younger 
brethren  ordered  to  be  appointed  by  the 
statute  of  1811  should  be  added  two 
more  as  soon  as  the  funds  should  admit ; 
that  the  master  should  have  power  from 
time  to  time  to  advance  to  the  younger 
brethren  such  sums  as  the  state  of  the 
revenues  might  appear  to  him  to  allow ; 
apd  that  he  should,  on  or  before  the  25th 
of  March  in  each  year,  distribute  the  sur- 
plus among  them,  reserving  a  balance  in 
his  hands  not  exceeding  sixty  pounds  to 
meet  the  current  expenses,  provided  that 
the  shares  of  the  younger  brethreib 
should  always  be  less  than  the  shares  of 
the  master  and  the  three  ancient  brethren, 
and  that  the  chaplain  should  receive  for 
his  services  the  annual  sum  of  702. 

By  a  statute  made  the  8th  of  October, 
1867,  by  Charles  Baring,  Bishop  of  Dur- 
ham, four  more  younger  brethren  were 
added  to  the  twelve  theretofore  existing, 


and  by  another  statute  of  the  same  bishop 
made  the  2nd  of  April,  1869,  other  six 
younger  brethren  were  added.  A  subse- 
quent statute  of  the  same  bishop  has 
since  added  one  other  younger  brother, 
the  total  number  at  the  present  time  being 
thus  twenty-three. 

The  claimant,  James  Bennett,  and 
twenty-two  other  persons  whose  names 
were  mentioned  in  the  Case,  have  duly 
been  appointed,  and  now  are  the  younger 
brethren  of  the  said  hospital.  There  is 
no  written  form  of  appointment  of  a 
younger  brother,  such  appointment  being 
made  by  the  master  entering  his  name 
and  the  date  of  his  appointment  in  the 
roU  kept  by  him. 

No  instance  of  dismissal  of  a  brother 
has  ever  been  known. 

The  number  of  younger  brethren  has 
never  been  increased,  so  as  to  reduce 
their  respective  shares  below  242.  per 
annum,  and,  in  fact,  the  share  of  each 
younger  brother  of  the  nett  rents  and  re- 
venues of  the  hospital  estates  has  ever 
since  the  Act  of  1811  amounted  to  up- 
wards of  242.  per  annum,  which  sum,  as 
well  as  the  chaplain's  stipend  of  702.  per 
annum,  has  been  regularly  paid  to  them 
by  the  master. 

There  is  no  hospital  building  at  present 
in  existence,  and  neither  chaplain^nor  any 
of  the  brethren  actually  occupy  any 
part  of  the  property  belonging  to  the 
hospital. 

Upon  these  &cts  it  was  contended  by 
the  objector  th&t  the  amount  of  annual 
payments  to  the  claimant  could  never  ex- 
ceed 252.,  and  might  be  less,  if  the  bishop 
should  think  fit  to  increase  the  number 
of  younger  brethren ;  that  the  claimant, 
together  with  the  other  younger  breth- 
ren, was  not  entitled  to  the  surplus  of 
the  lands  and  tenements  in  question,  or 
of  the  rents  and  profits  thereof,  after  pro- 
viding for  the  one-third  share  of  the 
master,  the  payments  to  the  ancient  breth- 
ren, and  the  chaplain's  salary  ;  but  that, 
after  deducting  the  master's  share,  and 
paying  the  252.  a-piece  to  the  three  an- 
cient brethren,  the  chaplain's  salary,  the 
claimant  and  the  other  younger  breth- 
ren the  252.,  or  such  lesser  sum  as  for 
the  time  being  they  should  be  entitled  to, 
the  surplus  of  the  rents  sad.  profits  must 
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be  set  aside  for  any  additional  younger 
brethren  that  might  be  appointed;  and 
that  conseqaently  the  claimant  coald  not 
be  considered  a  part  owner  of  the  said 
lands  and  tenements,  or  as  having  on 
estate  at  law  or  in  equity  therein.  It  was 
also  contended  that  the  sum  payable  to 
the  claimant  was  not  a  rent  charge,  both 
becaase  it  was  of  uncertain  amount  and 
liable  to  be  varied,  and  because  such  sum 
was  not  a  charge  upon  the  said  lands 
and  tenements. 

On  the  other  hand  it  was  contended 
for  the  claimant  that,  inasmuch  as  the 
whole  surplus  of  the  rents  and  profits  of 
the  lands  and  tenements,  after  deducting 
the  master's  third  part  and  the  payments 
to  the  ancient  brethren  and  the  chaplain's 
salary,  must  be  divided  among  a  certain 
class,  viz.,  the  younger  brethren,  of  which 
class  the  claimant  was  one,  the  circum- 
stances of  the  number  of  such  class  being 
liable  to  be  increased,  and  possibly  the 
payment  to  each  person  of  that  class 
bemg  liable  to  be  diminished,  did  not 
prevent  the  whole  class,  although  varying 
front  time  to  time,  from  being  equitable 
owners  of  and  having  on  equitable  estate 
in  the  said  lands  and  tenements  ;  that  as 
the  present  amount  of  the  payments  to 
each  of  the  younger  brothers  was  above 
52.  a  year,  he  was  entitled,  as  having  an 
equitable  estate  for  life  in  the  lands  and 
tenements,  to  be  registered  as  a  voter. 
Also,  that  if  not  having  such  equitable 
estate  in  the  said  lands  and  tenements, 
the  claimant  had  a  rent  charge,  or  such 
an  interest  in  the  nature  of  a  rent  chaise, 
in  the  said  lands  and  tenements,  as 
to  enable  him  to  be  registered  as  a 
voter. 

The  revising  barrister  was  of  opinion  that 
inasmuch  as  the  claimant  and  the  other 
younger  brethren  were  not  necessarily 
entitled  to  the  whole  surplus  after  paying 
the  ancient  brethren  and  the  chaplain  the 
sums  aforesaid,  of  the  nett  two-thirds  of 
the  rents  and  revenues  of  the  hospital 
estates,  but  were  only  each  entitled  to 
receive  thereout  an  annual  payment  never 
exceeding  251.  per  annum,  they  had  not 
an  equitable  estate  in  the  said  lands  and 
tenements.  The  revising  barrister  also 
was  of  opinion  that  the  amount  of  the 
payments  to  the  claimant  not  being  a 


fixed  and  certain  charge  upon  the  said 
lands  and  tenements,  was  not  a  rent 
charge  ;  and  he  therefore  disallowed  the 
claim,  and  struck  the  claimant's  name  out 
of  the  list  of  claimants. 

Hiigh  Shield,  for  the  appellant. — ^The 
appellant  is  one  of  the  younger  brethren 
of  the  hospital,  and  as  such  he  is  entitled 
to  the  county  franchise  under  section  5, 
sub-section  1,  of  the  Brcpresentation  of 
the  People  Act,  1867  (30  &  31  Vict, 
c.  102),  by  reason  of  his  having  an  equit- 
able estete  for  his  life  in  lands  of  not  less 
than  5Z.  a  year.  It  ift  not  a  claim  for  an 
equitable  estate  in  any  room  in  the  hos- 
pital, so  that  no  question  need  be  raised 
as  to  the  liability  of  the  claimant  to  have 
his  room  changed,  or  to  be  subject  to 
any  particular  restriction  or  condition; 
but  it  is  a  claim  to  an  estate  out  of  the 
profits  of  lands  belonging  to  the  hospital, 
and  whiobare  vested  in  the  corporate  body 
in  trust  for  the  younger  brethren.  If  the 
claimant  has  the  estate  which  he  daims 
it  matters  not  whether  the  motives  of  the 
person  granting  it  were  eleemosynaiy  or 
not — Roberts  v.  Peroival  (1). 

[BoviliL,  C.J. — What  proportion  of  an 
estate  in  the  land  do  you  say  the  appel- 
lant has  P  Brett,  J. — Can  you  say  the 
corporation  hold  the  whole  of  the  wads 
as  trustees  for  the  younger  brethren  P] 

The  corporation  hold  the  whole  as 
trustees  for  themselves  and  the  younger 
brethren,  that  is  to  say  the  corporation 
are  to  pay  one-third  share  of  the  profits 
to  the  master,  252.  a  piece  to  the 
three  ancient  brethren,  and  to  pay  the 
chaplain's  salary,  and  after  these  have 
been  provided  for,  they  are  to  pay  the 
residue  to  the  younger  brethren.  It  is  tme 
that  whenever  there  is  more  than  «iongh 
to  pay  25Z.  a  piece  to  the  then  existing 
younger  brethren  the  overplus  remains  to 
accumulate  until  there  be  sufficient  funds 
to  increase  the  number  of  the  younger 
brethren,  but  the  surplus,  whatever  it 
may  be,  is  for  a  class  who  may  be  de- 
scribed by  the  denomination  of  "  younger 
brethren,"  and  this  distinguishes  the 
present  case  from  that  of  Steele  v.  BoS' 

(1)  18  Com.  B.  Bep.  N.8.  86 ;  b.  c.  84  Law  J, 
Bep.  (H.S.)  C.P.  84, 


Digitized  by 


Google 


Vol.  42.] 


MTflTTABT.yAp  TEBM,  1872. 


53 


worth  (2),  on  which  the  respondent  will 
rely.  There,  certain  fixed  pajments  only 
-were  made  out  of  the  profits  of  cer- 
tain lands  to  the  inmates  of  a  hospital, 
and  the  inmates  had  no  right  to  the 
BorpliiB  income,  and  therefore  such  in- 
mates were  held  not  to  have  an  equitable 
freehold  interest  in  snch  lands. 

[BoviLL,  O.J. — ^According  to  yonr  ar- 
gnment  it  is  not  the  elder  brethren,  who 
take  their  25Z.  a  year  ont  of  the  first  por- 
tion of  the  income,  who  have  an  eqnilable 
estate  in  the  land,  bat  the  younger  bre- 
thren who  take  their  annuities  out  of  the 
Burplns.  Bbbtt,  J. — You  must  be  there- 
fore driven  to  contend  that  the  younger 
bretiiren  take  an  equitable  estate  in  the 
whole,  subject  to  a  rent  charge  in  &,vour 
of  the  elder  brethren.] 

There  is  nothing  absurd  in  that.  The 
whole  surplus  is  intended  to  be  devoted 
for  the  class  called  "  younger  brethren." 
Next,  if  the  claimant  be  not  so  entitled, 
then  he  is  entitled  as  having  a  tenement 
within  the  meaning  of  8  Hen.  6.  c.  7. 
Lord  Kenyon  said  in  The  King  v.  The  In- 
habitants.  of  Tolpuddle  (8)  "that  "  any- 
thing is  a  tenement  which  is  a  profit  out 
of  lajid."  In  that  case  a  person  who 
rented  twenty  cows  at  11,  lOs.  each 
agreed  with  the  &nner  that  they  should 
be  fed  in  particular  fields  for  a  certain 
part  of  the  year,  daring  which  time  no 
other  cattle  was  to  depasture  there,  and  it 
was  held  that  he  took  a  tenement  within 
the  13  &  U  Car.  2.  c.  12.  The  sum  to 
which  the  claimant  in  this  case  is  entitled 
issnes  out  of  the  land,  and  though  there 
be  no  power  of  distress  for  it,  yet  it  is  a 
payment  for  which  distress  would  not  be 
an  inappropriate  remedy.  It  is  not  the 
less  a  rent,  because  it  is  subject  to 
variations,  for  it  is  capable  of  being  made 
certain — The  Queen  v.  Wesihrook  (4). 
The  inference  tcora.  Robinson  v.  Ainge  (5) 
is  that  if  in  that  case  the  payments 
had  issued  wholly  out  of  the  realty  the 

(3)  18  Com.  B.  Bep.  N.S.  22 ;  s.  c.  31  Law  J. 
Bep.  (wa)  C.P.'67. 

(3)  4  Term  Bep.  671. 

(4)  10  Q.B.  Bep.  178;  8.  c.  16  Law  J.  Bep. 
(iTA)  M.C.  87. 

(5)  Hop.  &  Cdt.  193. 


voter's  claim  would  have  been  sustained. 
In  Ashmore  v.  Lees  (6)  the  annual  amount 
which  the  inmates  of  the  hospital  were 
absolutely  entitled  to  receive  out  of 
the  profits  was  not  sufficient  to  confer  the 
fii^nchise. 

Manisiy  (G.  Crompton  with  him)  ap. 
peared  for  the  respondent,  but  was  not 
called  upon. 

BoviLL,  C.J. — ^By  the  terms  of  the  con- 
stitution of  this  hospital  the  legal  estate 
in  its  lands  is  vested  in  the  corporation, 
and  the  estates  of  the  hospital  are  under 
the  management  of  the  master,  who 
receives  the  same  and  pays  thereout  the 
land  tax,  tithes,  repairs  and  other  out- 
goings, and  after  that  carries  one- third  of 
the  net  revenues  to  his  own  account,  and 
then  pays  252.  each  to  the  three  elder 
brethren  and  701.  to  the  chaplain,  and 
when  these  are  paid  he  divides  annually 
the  residue  between  the  younger  brethren, 
but  so  that  no  younger  brother  ttikes  more 
than  261.  According  to  the  terms  of  this 
constitution  it  appears  therefore  that  the 
younger  brethren  are  entitled  only  to  an 
equitable  right  to  a  share  of  the  money 
which  forms  the  surplus  of  the  trust  funds 
after  the  payments  directed  to  be  made, 
and  to  which  I  have  already  referred,  have 
been  made.  I  think  the  present  case  is 
a  stronger  one  against  the  claimant  than 
that  in  Steele  v.  Bosworih  (2)  was  against 
the  votes  in  that  case.  It  is  difficult  to 
make  out  what  estate  either  of  the  younger 
brethren  here  had  in  the  land  itself.  I 
think  that  they  were  only  entitled  to 
receive  money,  and  that  they  had  no 
estate  in  land  or  in  money  issuing  out  of 
land,  and  that  this  case  is  governed  by 
Steele  v.  Bosworth  (2),  and  that  the  revis- 
ing barrister  was  quite  right,  and  his 
decision  should  be  affirmed. 

Keating,  J. — I  am  of  the  same  opinion. 
Numerous  cases  have  arisen  in  which  the 
inmates  of  a  hospital  have  claimed  the 
franchise,  and  the  question  in  those  cases 
has  always  been  whether  the  claimant 
could  make  out  tha|i  he  had  an  equitable 
interest  in  any  particular  portion  of  the 
real  estate,  either  legal  or  equitable.    Here 

(6)  2  Com.  B.  Bep.  SI ;  B.  c.  IS  Law  J.  Bep. 
(H.S.)  C.P.  65. 
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ihere  is  a  total  absenoe  of  a  defined  por- 
tion either  of  the  estate  or  of  the  proceeds 
thereof.  It  .appears  that  after  nmking 
certain  payments  out  of  the  proceeds, 
varying  each  year,  the  Bnrplns  is  to  be 
divided  among  the  younger  brethren,  but 
BO  that  the  share  of  each  is  not  to  exceed 
251.  a  year.  Withotit  overruling  Steele 
V.  Bosworth  (2),  we  cannot  hold  that  this 
would  give  the  claimant  the  franchise.  If 
here  there  was  more  than  enough  to  pay 
251.  to  each  of  the  younger  brethren,  then 
the  surplus  would  be  undisposed  of,  sothat 
it  is  impossible  to  make  any  distinction 
between  the  present  case  and  that  of  Steele 
v.  Bosworth  (2).  The  ground  of  the 
decision  in  that  case  was  that  the  voter 
was  not  entitled  to  any  equitable  inter- 
est  in  the  land,  but  only  to  a  certain 
money,  payment^  and  so  here  the  claimant 
is  entitled  to  a  money  payment  and 
nothing  more,  and  therefore  that  case 
is  a  direct  authority  against  the  claim- 
ant's right  to  the  vote.  It  has  been 
airgued  &at  the  claimant  was  entitled  as 
having  a  rent-charge  issuing  out  of  land, 
but  I  do  not  think  that  Mr.  Shield  much 
relied  on  this,  because  the  sum  payable  to 
the  claimant  was  not  a  definite  sum.  Iiw 
deed,  the  claimant's  right  to  the  vote 
stands  on  the  same  ground  as  did  the 
olaimaut  in  Steele  v.  Bosworth  (2),  and 
like  him  he  is  entitled  only  to  a  money 
payment. 

Bebtt,  J.  —  The  claimant  claims  the 
county  franchise  in  right  of  his  having 
an  estate  in  land.  It  is  not  contended 
that  he  has  any  legal  estate,  and  therefore 
the  question  is  whether  he  has  shewn 
that  he  has  any  equitable  estate  in  land. 
He  must  shew  that  he  has  an  equitable 
estate,  either  in  the  whole  land  as  tenant 
in  common  or  else  in  a  specific  part  of 
it.  Now,  can  it  be  said  that  he  is 
equitable  tenant  in  common  with  the 
corporation  of  the  whole  land  of  the  hos- 
pital ?  If  he  be  snch,  then  the  corpo- 
ration would  have  no  beneficial  estate 
in  the  land  at  all.  Is  he  equitable  te- 
nant in  common  with  the  elder  brethren  P 
That  cannot  be,  for  it  is  admitted  that 
they  have  not  a  right  to  the  whole.  Then, 
has  he  any  equitable  interest  as  joint 
tenant  or  otherwise  in  any  specific  part  P 
Mr.  Shield  was  obliged  to  say  that  his 


interest  (if  any)  was  in  the  whole  land, 
and  that  the  equitable  interest  of  tha 
elder  brethren  and  master  was  a  charge 
upon  the  whole  land.  That  however  can- 
not be  mauttained.  It  is  impossible  to 
say  what  is  the  particular  portion  of  land 
to  which  the  claimant  is  equitably  entitled, 
either  as  tenant  in  common  or  as  joint  te- 
nant. He  is  entitled  to  no  specific  money 
payment  issuing  out  of  land,  but  after  the 
master  has  paid  himself  a  third  of  the 
rents  and  revenues,  and  has  paid  the  sums 
payable  to  the  three  elder  brethren  and  to 
the  chaplain,  and  after  he  has  reserved  a 
balance  to  meet  current  expenses,  the 
claimant  is  to  share  with  the  other 
younger  brethren  in  the  surplus,  but  he 
IS  not  to  receive  more  that  25Z.,  and  if  the 
amount  on  such  division  be  over  251.  there 
would  be  a  surplus,  to  no  part  of  which 
the  claimant  would  be  entitled.  The  case 
of  Steele  v.  Bosworth  (2)  is  therefore  an 
authority  directly  in  point.  It  was  then 
urged  that  the  claimant  had  a  freehold  tene- 
ment within  the  meaning  of  8  Hen.  6.  c.  7, 
but  when  Mr.  Shield  was  asked  to  point  out 
what  was  the  freehold  tenement,  he  was 
obliged  to  say  that  it  was  a  freehold  rent 
cha^e.  The  amount  to  which  the  claim- 
ant is  entitled  is  payable  out  of  moneys 
received  by  another,  and  is,  therefore,  not 
a  rent  charge  at  all ;  moreover,  it  is.  an 
uncertain  amount,  for  which  there  can  be 
no  power  of  distress,  and  that  also,  shews 
that'it  is  not  a  rent  charge.  Therefore  it 
seems  that  the.  claimant  has  neither  any 
legal  or  equitable  estate  in  land,  nor  a 
rent  charge ;  he  consequently  is  not  en- 
titled to  a^  vote, 
Gbove,  J.,  concurred. 

Decision  affirmed. 


Attorneys — J.  W.  Hickin,  agent  for  R.  Simey, 

Sunderland,  for  appellant;  Bogerson  &  Ford, 
agents  for  Marshall  &  Son,  Buihiam,  for  re-  > 
gpondents. 
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HUNTSB  V.  OSXENSILL. 
HTZGEBALD  V.  SAME. 

FAOST,  garnishee. 


Attachment  of  Debt — Common  Law  Pro- 
cedure Aci,  1854  (17  &  18  Vict.  c.  125), 
g.  61 — Bankrupt's  Money. 

The  surplus  money  ({ue  to  a  lanhrupt  out 
of  hta  estate  after  payment  of  20s.  in  the 
pound  to  the  creditors  under  the  bankruptcy, 
is  not  a  "  debt "  due  to  the  bankrupt  from 
the  official  assignee  (though  the  bankrupfs 
estate  remains  vested  in  him')  which  can  be 
attached  under  the  garnishee  clauses  of  the 
Common  Law  Procedure  Act,  1854,  by  a 
judgment  creditor  of  the  bankrupt. 

These  were  tvo  rales  nisi  obtained  at 
the  instance  of  Peter  Paget,  the  garnishee, 
to  set  aside  two  orders  of  attachment 
which  had  been  obtained  nnder  tbe  Glstsec- 
iion  of  the  Common  Law  Procedure  Act, 
1864  (17  &  18  Vict.  c.  125),  to  attach  aU 
monOT^s  alleged  to  he  dae<&om  Paget  to 
the  defendant,  to  answer  the  judgment 
debts  of  the  plaintifis,  who  were  judgment 
creditors  of  the  defendant.  It  appeared 
that  the  defendant  had  been  adjudged 
bankrupt  in  1867,  and  that  Pi«et  was  the 
official  assignee  under  such  bankruptcy 
and  that  no  creditors'  assignee  had  been 
appointed.  The  estate  was  said  to  be  more 
than  sufficient  to  pay  20s.  in  the  pound 
to  aU  the  creditors  under  the  bankruptcy, 
and  the  surplus  money  which  would  bo 
due  to  the  defendant  after  payment  of  the 
debts  under  the  bankruptcy,  was  what 
was  sought  to  be  attached  by  the  attach- 
ment orders.  The  question  raised  by  the 
present  irdes,  and  which  had  been  re- 
ferred to  this  Court  by  Hannen,  J.,  at 
chambers,  was  whether  this  surplusmoney 
was  an  atta<^ble  debt  nnder  the  statute. 

Sarrow  now  shewed  cause. — The  Bank- 
ruptcy Act,  1849  (12  &  13  Vict.  o.  106), 
8.  40,  vests  the  estate  of  the  bankrupt 
in  the  official  assignee,  and  declares  that 
he  is  to  be  deemed  the  sole  assignee 
until  the  appointment  of  a  creditors' 
assignee,  when  by  section  117  of  the 
Baiiruptcy  Act,  1861  (24  &  25  Vict. 
c.  134),  all  the  estate  both  real  and  per- 
aonal  wonldbe  divested  out  of  the  official 


and  rested  in  the  creditors'  assignee.  No 
creditors'  assignee  has  ever  been  ap- 
pointed in  this  case,  and  therefore  all  the 
bankrupt's  estate  remains  in  Paget,  the 
official  assignee,  who  in  the  present  in- 
stance is  a  debtor  of  the  bankrupt  in 
respect  of  the  surplus  due  to  the  bank- 
rupt  after  pamnent  of  the  creditors. 

[Bovhl,  C.J. — He  cannot  be  sued  for 
it  by  the  luuikrapt.  Nothing  can  be  paid 
by  the  official  assignee  without  an  order 
of  the  Court  of  Bankruptcy.] 

It  must  be  admitted  that  that  part 
of  the  attachment  order  in  each  of  these 
cases  which  calls  on  the  garnishee  to  shew 
cause  why  he  should  not  pay  the  judgment 
debt,  cannot  be  carried  out,  but  the  order 
notwithstanding  this  may  still  remain  a 
good  order  for  the  purpose  of  attaching 
the  debt  and  giving  the  judgment  creditor 
priority  over  other  creditors. 

[BoviLL,  C.J. — Ton  must  shew  that 
the  gami^ee  is  a  debtor.] 

For  that  the  case  of  Ex  parte  Marshall 
Turner  (1)  is  an  authority  in  point.  There 
the  garnishee  clauses  of  the  Common  Law 
Procedure  Act,  1854,  were  held  to  apply 
to  funds  in  the  hands  of  an  of^cifd 
manager  of  a  joint  stock  company  in  pro- 
cess of  being  wound  tfp,  where  ihe  com- 
pany w{»  indebted  to  the  judgment  debtor ; 
and  Willes,  J.,  at  chambers  is  stated  to 
have  made  the  common  garnishee  order 
to  attach  the  money,  lea^ring  it  to  the 
Conrt  of  Chancery  to  give  effect  to  it. 
It  is  true  that  Bussdl  v.  The  East  Anglian 
Railway  Company  (2),  Am£S  v.  The  Trus- 
tees of  the  Birkenhead  Docks  (8),  and  De 
Winton  V.  The  Mayor  of  Brecon  (4),  seem 
to  shew  that  mon^  in  the  hands  of  a  re- 
ceiver appointed  by  the  Court  of  Chan- 
cery is  not  attachable,  but  such  receiver 
stands  in  a  different  position  from  that  of 
an  official  assignee,  and  is  in  the  position 
of  the  Court  itself  whose  officer  he  is.  In 
Sparks  v.  Tovnge  (5)  the  Court  allowed 

(1)  80  Law  3.  Bep.  (n.s.)  Cbanc.  92. 

(2)  3  Mac.  &  G.  101 ;  8.  c.  20  Lnv  J.  Itep. 
(if.8.)  Chsnc.  257. 

(3)  20  Bear.  332;  s.  c.  22  Law  J.  Bep.  (n.b.) 
Chanc.  S40. 

(4)  28  Beav.  200. 

(5)  8  It.  Com.  Law  Cas.  861.  ' 
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the  attachment  order  to  stand,  althongh 
that  part  of  the  order  which  called  on 
the  garnishee  to  pay  was  discharged.  In 
like  manner  it  is  now  asked  that  so  much 
of  the  orders  in  the  actions  now  before 
the  Court  which  attach  the  debt  maj  be 
allowed  to  stand. 

Lumley  Smith,  in  support  of  the  rules. — 
The  case  of  Kennett  v.  The  Westminster 
Imprcmement  Commissioners  (6)  shews 
that  the  garnishee  is  entitled  to  set  aside 
the  order  if  there  be  no  attachable  debt. 
Here  there  is  no  debt  due  from  Paget. 
The  of&cial  assignee  is  not  allowed  to  re- 
tain the  money  he  receives  from,  the  bank- 
rupt's estate,  bat  he  has  to  pay  it  into  the 
Bankruptcy  Court  to  the  credit  of  the 
Accountant- Qeneral ;  and  even  when  a 
dividend  is  ordered,  the  ofEcial  assignee 
does  not  pay  any  money,  but  he  gives 
the  creditor  a  warrant  to  the  efiEect  that 
such  creditor  is  entitled  to  a  certain  sum, 
and  this  enables  the  creditor  to  get  the 
money  from  the  bank.  The  12  &  18 
Vict.  c.  106.  B.  197,  shews  that,  if  there 
be  a  surplus,  the  Court  may  order  it  to 
be  paid  to  the  bankrupt ;  but  it  could 
not  be  paid  without  such  order.  The 
case  of  Boyse  v.  Simpson  (7)  is  directly 
in  point.  There  a  dividend  payable  by 
an  assignee  in  bankruptcy  to  a  creditor 
who  had  proved  in  the  bankruptcy, 
was  held  not  attachable  under  the  gar- 
nishee clauses  of  the  Irish  Common 
Law  Procedure  Act,  which  do  not  differ 
in  this  respect  &om  those  of  the  English 
Act.  The  cases  which  have  been  cited  as  to 
a  receiver  in  Chancery  are  applicable ;  for 
an  ofiBcial  assignee  is  entitled  to  the  same 
protection  as  such  receiver — Griffith  and 
Holmes  on  Bankruptcy,  p.  852. 

BoTiLL,  C.J. — I  am  of  opinion  that  the 
present  case  does  not  fall  within  the  gar- 
nishee clauses  of  the  Common  Law  Pro- 
ceedure  Act,  1854.  Those  clauses  are 
directed  to  the  attachment  of  debts,  and 
the  whole  machinery  of  the  enactments  is 
applicable  only  to  debts,  and  those  exist- 
ing debts  for  which  a  discharge  may  be 

(6)  11  Esch.  Rep.  340;  8.  c.  25  Lav  J.  Bep. 
(«.».)  Exch.  97. 

(7)  8  Ir.  Com.  Law  Oas,  523. 


given.  Now  it  is  conceded  that  under 
the  orders  which  have  been  made  in  the 
present  case  the  garnishee  would  not  be 
justified  in  paying.  There  is  the  case 
where  a  receiver  appointed  by  the  Court 
of  Chancery  paid  a  debt  under  a  garnishee 
order,  and  the  Court  disallowed  such  pay- 
ment—De  Winton  v.  The  Mayor  of  Brecon 
(4).  It  has,  however,  been  contended  by  " 
Mr.  Barrow  that  notwithstanding  the 
orders  cannot  be  enforced,  and  the  gar- 
nishee would  not  be  justaJSed  in  paying 
under  them,  yet  the  orders  ma^  sfamd  for 
attaching  the  money.  It  is,  I  think,  im- 
possible to  put  a  different  construction 
upon  the  word  "  debt "  in  this  61st  section 
from  what  it  must  mean  in  the  other  sec- 
tions which  relate  to  the  enforcement  of 
the  attachment  orders.  In  one  sense  only, 
the  garnishee  in  the  present  case  has 
money  belonging  to  the  defendant,  that  is 
to  say,  money  which,  after  payment  of  the 
creditors,  may  be  payable  to  the  bankrupt, 
but  whether  it  will  be  payable  to  him  or 
not  must  depend  on  the  order  which  may 
be  afterwards  made  by  the  Bankruptcy 
Court.  The  caae  of  Boyse  v.  Simpson  (7) 
is  a  strong  authority  that  such  orders  as 
those  in  the  present  case  cannot  be  made, 
and  the  reasons  given  by  Pigot,  C.B.,  in 
his  judgment  at  page  526  of  the  report, 
shew  this  to  my  mind  most  conclusively. 
Mr.  Barrow  has  relied  very  much  on  the 
case  of  Ex  parte  Marshall  Turner  (1),  but 
on  carefully  examining  it  I  cannot  see 
that  it  decides  anything  of  the  kind  for 
which  he  has  contended.  The  question 
there  was  as  to  the  priority  of  twocreditore, 
Mr.  Smith  and  Mr.  Turner,  the  counsel 
for  the  oiBcial  manager  stating,  that  the 
only  desire  of  the  official  manager  was  to 
be  rid  of  tho  money  in  his  hands ;  in 
the  result  the  Court  gave  effect,  not  to  the 
garnishee  order,  but  to  the  priority  of  the 
claim  of  Mr.  Smith  over  that  of  Mr.  Turner. 
It  is  said  that  the  decision  of  the  Lords 
Justices  in  that  case  affirmed  the  validity 
of  the  orders,  but  it  appears  from  the 
report  that  the  practice  at  the  Judges' 
Chambers  was  to  refuse  to  grant  such 
orders  against  official  managers  of  com- 
panies, and  that  the  late  Mr.  Justice 
Willes  made  them  on  the  undertaking  of 
Mr.  Tomer  not  to  act  upon  them,  except 
under  the  order  of  the  Gonrt  of  Chanoety. 
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The  drenmafaHioee  in  thafc  case  were 
veiy  peculiar,  and  it  certainly  is  not  an 
aatfaority  to  shew  that  the  money  in  the 
hands  of  the  official  manager  was  a  debt 
witiiin  the  meaning  of  section  61  of  the 
Common  Law  Prooednre  Act,  1854.  In- 
deed, Lord  Justice  Turner  in  his  judgment 
considers  the  attachment  in  that  case  as 
against  the  company,  and  says, "  It  is  upon 
a  debt  due  from  the  company,  and  the 
official  assignee  has  money  in  his  hands 
to  pay  the  debt  independently  of  any 
question  as  to  how  the  fiind  arises."  On 
the  whole,  as  it  seems  to  me,  it  was  an* 
neoessaiy  there  to  determine  accurately 
what  was  the  precise  effect  of  the  gar- 
nishee orders  which  had  been  made. 

In  the  present  case,  I  have  no  hesitation 
in  coming  to  the  conclusion  that  the  sur- 


plus money  to  which  the  bankrupt  may 
be  entitled  is  not  a  debt  from  the  official 
assignee,  and  that  the  case  is  gforemed  by 
the  decision  in  Boyae  v.  Simpson  (7),  and 
consequently  that  the  rules  to'  set  aside 
the  orders  should  be  made  absolute. 

Denhait,  J. — I  concur  in  thinking  that 
this  surplus  money  is  not  a  debt  within 
the  meaning  of  the  garnishee  clauses  of 
the  Common  Law  Procedure  Act,  1854. 
The  case  of  exparte  Marshall  Turner  (1), 
which  is  the  only  one  on  which  Mr.  Bar- 
row ooold  rely,  is  really  not  applicable. 

Bulet  absolute. 


Attorney— W.  W.  Aldridge,  for  the  garmshee. 


END  OF  HICHAELUAS  TEBM,  1872 


Riw  Smau,  42.— C.F. 
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3.   -I 
11. 1 


CASELU  V.    DASTON. 


1873 
Jan, 

BtlU  of  Exchange  Aa,  1855  (18  ^  19 
Viet.  c.  67) — Leave  to  Appear — Defence  in 
Abatement. 

Where  a  writ  ie  issued  wider  "  The  8wm- 
mary  Procedure  on  Bills  of  Exchange  Act, 
1855,"  a  defence  in  dbatemerd  that  the  de- 
fendant was  joint  acceptor  of  the  hill  of 
exchange  with  another,  is  a  legal  defence 
eniUKng  him  to  leave  to  appear  under 
section  2. 

This  waa  an  application  to  rescind  an 
order  of  a  Master  made  under  tbe  Bille  of 
Exchange  Act,  1855,  allowiDg  the  defend- 
ant to  appear.  A  previoos  application  on 
appeal  had  been  made  to  Brett,  J.,  who 
referred  the  matter  to  the  Court.  The 
action  was  against  the  defendant  as  accep- 
tor of  a  bill  of  exchange,  and  the  affidavit 
disclosed  that  one  Fox  was  joint  acceptor 
with  the  defendant. 

Orantham  appeared  for  the  plaintiff, 
and  contended  that  the  defence  was  tech- 
nical and  not  meritorious,  and  therefore 
not  available  under  18  &  19  Vict.  c.  67. 

8.2. 

BoYiLL,  C.J. — I  am  of  opinion  that  the 
Master  was  right.  The  defence  disclosed 
in  the  affidavit,  though  perhaps  somewhat 


technical,  is  a  legal  defence,  a  defence 
affecting  the  rights  of  the  parties  and 
allowed  by  law,  and  it  was  never  contem- 
plated that  the  statute  was  to  take  away 
any  legal  defence ;  on  the  contrary,  the 
statute  says  that  on  an  affidavit  disolos* 
ing  a  legal  defence  the  leave  "  shall "  be 
given ;  and  here  it  is  clear  that  a  leg^ 
defence  was  disclosed,  and  therefore  it 
was  imperative  on  the  Master  to  make 
the  order. 

Btles,  J. — I  am  of  the  same  opinion. 
This  was  a  legal  defence,  and  though  it  is 
true  that  the  msirginal  note  to  section  2 
speaks  of  a  defence  on  the  merits,  it  seems 
to  me  that  the  marginal  note  is  not  part 
of  the  Act,  and  that  even  if  it  is,  the  de- 
fence is  one  on  the  merits  within  the 
meaning  of  the  statate. 

Kgatino,  J. — I  am  of  the  same  opinion, 
aifd  I  recollect  that  soon  after  the  passing 
of  the  statute  Williams,  J.,  laid  down 
that  it  was  not  intended  to  deprive  the 
defendant  of  any  l^al  defence. 

Bbett,  J. — The  objection  made  is  that, 
assuming  the  affidavit  true,  and  that  there 
is  a  legal  defence,  yet  as  it  is  not  a 
meritorious  defence,  the  Master  ought  not 
to  have  made  this  order ;  but  the  statute 
does  not  take  away  any  legal  defence  even 
if  not  meritorioas,  and  I  adopt  what  was 
formerly  said  by  Williams,  J.,  and  think 
that  whenever  a  legal  defence  is  disclosed 
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BO  terms  are  to  be  imposed,  bnt^the  de- 
fendant has  a  right  to  be  allowed  to 
appear.  I  referred  the  qnestioTi  to  the 
Oonrt,  becanse  it  was  stated  at  chambers 
that  there  had  been  donbt  on  the  point 
and  a  diyersity  of  p^Mstice. 

£h20  refused. 


Attome;— W.  ▲.  Cramp,  for  pkintiC 


itJiu  y  lu^  J7^r^J^/, 


[IN  THB  EXCHEQUER  CHAMBER.] 
{^Appeai  from  the  Court  of  Common  Pleas.) 

1878.    1    HOBlf  AND  ANOTHER  «.   THE   MID- 
Feb.  7.  /  UND  BAILWAT  GOHFANT. 

Common  Carrien—'Etafihoay  Company— 
Late  Delivery  of  Qoods — Non-acceptance  of 
Ooodt  by  Consignee — Special  Notice  to  Oar- 
rier—Dam,ages. 

The  pJainiiffe  in  the  begvnnvng  of  the  year 
1871  contracted  to  supply,  at  is,  a  pair,  a 
large  qmuiUty  of  shoes  to  Messrs.  Hiekson 
tf  Co.,  who  required  them  to  fulfil  a  con- 
tract for  the  supply  of  the  French  army 
during  the  late  toar.  The  last  day  for 
deUvery  by  the  plaintiffs  vxu  the  Sird  of 
February,  1872,  and  all  shoes  not  so  de- 
livered would  be  throum  back  on  the  plairt- 
Uffs'  hands.  The  plaintiffs  delivered  a. 
certain  quantity  of  shoes  to  the  defetidants 
at  Kettering,  consigned  to  Messrs.  Hiekson 
t^  Co.,  m  Ixmdtm,  in  time  to  be  delioered  on 
that  day.  ~  Notice  was  given  to  the  station 
master  that  the  plaint^s  were  under  eon- 
tract  to  deliver  on  that  day,  and  if  not  so 
delivered  the  shoes  would  be  throum  on  the 
plaintiffs'  hands,  hut  nofwrther  infomiation. 
Tha  shoes  were  not  delivered  by  the  defend- 
ants till  ike  mcming  of  the  next  day,  and 
were  rejected.  The  plaintiffs,  using  their 
utmost  endeavours,  could  only  seli  the  re- 
jected shoes  at  2s.  9d.  a  pair,  and  in  conse- 
quence of  the  cessation  of  the  war  the  consig- 
nees, btU  for  their  French  contract,  could  not 
haioe  sold  them  cU  a  higher  price  even  if  duly 
received.  .The  defendants  paid  into  Court 
201.,  which  was  sufficient  to  cover  the  inci- 
dental expenses  and  the  ordinary  damages 
to  which  the  plai)iMffs  would  be  entitled,  but 
the  latter  elmmed  to  be  eiUUled  to  recover 


the  difference  between  4m.  and  2s.  9(2.  a 
pair: — Held,  by  the  majority  of  the  Court 
of  Eaehequer  Chamber,  affirming  the  judg- 
ment of  the  Court  of  Common  Pleas,  that 
the  plaintiffs  were  not  entitled  to  recover  the 
said  difference. 

Whether  the  rule  in  Hadley  «.  Baxen- 
dale  (9  Ezch.  Bep.  341 ;  b.  o.  23  Law  J. 
Bep.  (n.s.)  Exch.  179)  in  its  entirety  is 
law  seems  questionable. 

This  was  an  appeal  firam  the  judgment 
of  the  Conrt  of  Common  Pleas,  on  a^ 
Special  Case,  in  favour  of  the  defendants,, 
reported  41  Law  J.  Rep.  (n.s,)  C.P.  264. 

The  Special  Case  wUl  be  found  to  be 
(nUy  ae)i  forth  in  the  report  of  the  decision 
of  the  Court  below,  and  for  the  purposes 
of  the  present  report  the  above  statement 
in  the  head  note  will  suffice. 

Field  (Lumley  Smith  with  him),  argued 
for  the  appellants. 

Henry  Jamies  {Sturge  withhim),,for  the 
respondents. 

The  following  additional  authorities  were 
cited  —  Biley  v.  Home  (1),  Bobi>tson  v. 
Earman  (2),  Smeed  v.  Foord  (3),  Tlie 
Cheat  Western  Railway  Compamy  v.  Psd- 
mayne  (4),  O^Hanlany.  TheOreat  Western 
Baihuay  Company  (5),  The  Peninsular  uTid 
Oriental  Steam,  Sfc,  Company  v.  Shand 
(6),  Behrens  v.  The  Great  Northern  Rail- 
way Company  (7),  The  Great  Northern 
Railway  Company  v.  Shepherd  (8). 

Kelit,  O.B. — "^  am  of  opinion  that  the 
judgment  of  the  Court  of  Common  Pleas 
should  be  aflSrmed.  And  before  stating 
the  undisputed  facts,  I  will  premise,  as  re- 
spects what  was  the  market  price  of  the 
goods  (as  to  which  I  believe  there  is  a 
difference  of  opinion  in  the  Court),  that 
1  think  that  there  is  nothing  to  shew  it 

(1)  6  Bins.  212. 

(2)  1  Exch.  Rep.  852;  s.  c.  18  Law  J.  R«p. 
(m.8.)  Ezch.  202. 

(3)  1  E.  &  E.  602 ;  s.  c.  28  Uv  J.  Rep.  (N.g.) 
Q.B.  178. 

(4)  Law  Rep.  1  C.P.  329. 

(6)  6  B.  &  a  484;  8.  c  84  Law  J.  Rep.  (n.s..) 
Q.B,  154. 

(6)  3  Moore's  P.O.  NA  208. 

(7)  7  Hurl.  &  K.  960 ;  •.  c.  31  Lmr  J.  Rep.  (m.8.) 
Eieh.  299. 

(8)  8  Ezch.  Rop.  30;  8.  c  21  Law  3.  Rep.  (n.8.) 
Ezch.  114. 
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was,  and  that  looking  to  the  way  in  which 

the  case  is   stated,  we  mnst  assume  it 
was  not  at  anj  time  greater  than  2«.  9(2. 
per  pair  of  shoes.     The  short  facts  of  the 
case  are  that  the  plaintiffs  delivered  the 
goods  to  the  railway  company,  directed 
tliat  they  shonld  be  delivered  to  the  Hick- 
Bjna  on  the  3rd  of  Febraary,and  further  in- 
timated that  they  shonldbe  delivered  then, 
as  otherwise  they  would  be  thrown  back 
on  their  hands.   And  the  goods  not  having 
been   then   delivered,  and  having  been 
thrown  back  on  the  plaintiffs'  hands,  the 
question  is,  what  is  to  be  the  measure  of 
damages.     For  the  defendants  it  is  con- 
tended that  the  case  is  governed  by  a  plain 
rule,  and  that  only  the  difference  (which  is 
nil)  of  market  value  for  which  they  would 
ordinarily  be  liable    can    be   recovered, 
whilst  on  behalf  of  the  plaintiffs  an  impor- 
tant question  is  raised,  as  to  the  effect  of  an 
intimation  thatx>ertain  special  damage  will 
arise  from  non-delivery,  a  question,  how- 
ever, which,  in  my  view,  need  not  be  de- 
cided.   Now,  it  is  to  be  remembered  that 
•whatever  may  be  the  case  as  to  certain 
goods,  such  as  jewellery,  which  are  carried 
under  statutory  provisions,  here  the  goods 
were  merchandise  to  which  those  statutes 
do  not  apply,  either  as  to  the  obligation 
to  accept,  (be.,  or  as  to  the  liability  for  da- 
mages, and  therefore  the  (»se  is  governed 
by  the  common  law.     Now,  first,  it  seems 
to  me  clear  that  the  railway  company  were 
bound  to  accept,  convey  as  directed  and 
deliver  the  goods,  and  if  they  be  so  bound, 
suppose  an  intimation  as  extensive  as  that 
for  which  Mr.  Field  contends  was  made 
here,  i.e.  not  merely  an   intimation  that 
the  goods  would  be  thrown  on  the  plain- 
tiffs' hands,  but  an  express  statement  of 
the    nature    of   the   jcontract,  and    the 
amount  of  loss  which  its  breach  would 
entail,  what  would  be  the  position  of  the 
railway  company?     Would  they  be  the 
less   bound  to  receive    and  convey  the 
goods  ?    I  think  clearly  not.    Then  comes 
the  question  what  is  the  efiect  of  the 
notice.      Is  it  to  force  the  company  to 
contract    so    as    to    be    liable    for  any 
damage     sustained    by    the     plaintiffs, 
although    the    amount    in    many    cases 
might  be  indefinitely  large,  and  although 
the  company  was  bound  to  receive  ?    It 
seems  to  me  that  there  is  no  reagou  and 


no  authority  to  support  such  a  liability.    I 

fail  to  see,  even  where  there  is  notice  of  the 
damage,  how  without  more  this  increases 
tiie  carrier's  liabOity.     On  the  one   hand 
the   company  has  no  power  to  say  they 
will  not  accept  the  goods  unless  an  extra 
charg;e  for  carriage  be  paid,  nor  on  the 
other  has  the  consignor  power  to  compel 
them  to  accept  an  additional  remoneration 
and  UabiUty.     Neither  can  impose  such  a 
contract  on  the  other.     In  the  absence  of 
an  express  contract,  I  cannot  see  how  a 
notice  that  the  damage  will  be  large  can 
create  a  contract  making  the  company 
liable  for  it.     So  that  even  if  here  there 
were  a  notice  to  the  effect  contended  for 
by  Mr.  Field,  it  seems  to  ine  that  unless 
thereon  there  be  in  terms,   express   or 
implied,  a  contract  that  the  defendants 
will  be  liable,  there  is  no  such  liability. 
But  whether  this  be  so  or  not,  I   am 
clearly  of  opinion  that  here  the  only  in- 
timation to  the  railway  company,  and  tiie 
whole  effect  of  it,  is  that  if  the  goods  were 
not  delivered  at  the  particalar  time  there 
would  be  a  breach  of  contract,  and  a  lia- 
bility to  an  action,  and  to  have  the  goods 
thrown   back   on  the  plaintifb'    hands; 
that  the  case  falls  within  the  principle 
of  the  decided  cases,  that  only  what  the 
parties  pontemplate  will  be  the  ordinary 
consequences  of  non-delivery,  is  recover- 
able as  damages;  and  that  the  natural 
consequence  would  be  simply  a  liability 
depending  on  the  difference  between  the 
market   prices,  and  here   there  is  none. 
Here  there  was  no  special  contract,  ex- 
press or  implied,  and  if  the  defendants  by 
notice  could  be  made  liable  as  contended, 
the  plaintiffs  to  make  them  so  were  bonuil 
clearly  to  express  that  they  held  them 
liable  for  the  specific  amount,  but  as  the 
intimation  was  only  what  I  haver  stated, 
no  greater  liability  was  cast  on  the  de- 
fendants   than    in    an    ordinary    case. 
Without  clear  notice  only  the  simple  dif- 
ference between  the  market  prices  and 
legitimate  expenses  can  be  recovered,  and 
as  there  was  no  difference  as  far  as  ap- 
pears,  and    enough    paid    in    to    cover 
nominal  damages  and  the  expenses,  the 
defendants  are  entitled  to  judgment. 

Mabtin,  B. — I  have  had  some  donbts, 
but  I  agree  that  the  judgment  shonld  be 
affirmed.     The  plainti£&  no  doubt   lost 
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what  they  sae  for,  but  it  seems  to  me 
th^  are  only  entitled  to  ordinary 
damages.  One  test  is  to  suppose  the 
goods  were  burnt,  and  in  such  case  I  can- 
not see  that  the  plaintiffs  could  recover 
four  shillings  a  pair,  but  think  they  could 
recover  only  the  value  of  the  shoes  at  the 
time  when  they  were  burnt.  As  respects 
France  v.  Qaudei  (9),  the  champagne  case, 
the  action  there  was  between  vendor  and 
vendee,  and  further  there  is,  I  think,  little 
analogy  in  the  cases  on  this  subject,  and 
each  case  must  stand  on  its  own  grounds. 
Again,  suppose  another  man  had  sent 
exactly  similar  shoes  at  the  same  time, 
and  had  no  such  contract  as  is  relied  on 
here,  he  could  only  recover  the  ordiaary 
damages,  and  how  is  it  possible  that  by 
the  communication  they  made  the  plain* 
tiffs  could  throw  a  different  liability  on 
the  defendants  P  That  is  one  ground,  I 
think,  for  deciding  in  £Eivour  of  the  de- 
feuduits.  Another  ground,  1  think,  is 
that  there  should  be  uniformity  of 
damages,  otherwise  the  door  would  be 
open  for  much  imposition.  And  I  have 
come  to  the  conclusion  that  it  would  be 
dangerons,  except  where  there  is  a  con- 
tract, to  impose  on  a  carrier  a  greater 
liability  than  ordinary. 

Blackbubn,  J. — I  am  also  of  opinion 
that  judgment  should  be  afi&rmed,  but  I 
am  anxious  to  guard  myself  and  state  how 
fiur  I  go.  To  a  certain  extent  there  is 
no  doabt  about  the  law,  there  is  no 
doubt  that  if  a  contract  be  broken  all  the 
damage  thereby  occurring  which  might 
reasonably  be  expected  in  ordinary  course 
tu  foUow,  is  recoverable,  and  if  there  be 
a  contract  to  carry  goods  and  they  be 
lust,  the  carrier  ordinarily  must  pay  their 
value,  though  it  may  be  more  than  he 
anticipated ;  whilst  there  is  no  doubt  on 
the  other  hand  that  if  the  damage  be  such 
as  would  not  ordinarily  be  expected,  it  is 
not  'recoverable  if  notice  be  not  given  at 
the  time  of  the  contract.  If  notice  of 
special  damage  be  given  it  may  be  that 
it  would  be  in  some  cases  eviilence  of  a 
contract  to  bear  the  loss,  and  if  SDch  a 
contract  be  made  of  course  it  binds.  But 
here,  even  if  there  be  notice,  there  is  no 
special  contract,  the  contract  is  to  carry 

(9)  40  Law  J.  B«p.  {ha)  Q.B.  121. 


and  deliver  within  a  reasonable  time,  with 
notice  to  deliver  on  the  3rd  of  February, 
if  reasonable,  but  we  cannot  say  that  there 
was  a  contract  to  deliver  on  the  8rd  of 
February,  or  anything  to  vary  the  ordinary 
contract.  And  indeed  if  the  station- 
master  had  made  a  contract  to  deliver  on 
the  3rd  of  Febmaty,  and,  if  not,  be  liable 
to  the  specific  sum  claimed,  it  wonld 
clearly  have  been  beyond  his  aathoritj. 
But  in  fact  no  such  contract  was  made. 
Now  comes  a  question  on  which  I  speak 
with  reserve.  In  Hadley  v.  BaxmdcUe 
(10)  it  is  said  that  if  special  notice  be 
given  the  damage  is  recoverable,  though 
there  be  no  special  contract,  and  this  has 
been  repeated  in  various  cases,  but  it  is 
noticeable  that  there  seems  to  be  no  case 
where  it  has  been  held  that  if  notice  be 
given  abnormal  damages  may  be  re- 
covered ;  and  1  should  be  inclined  to 
agree  with  my  brother  Martin,  that  they 
cannot  unless  there  be  a  contract.  But 
it  is  not  necessary  to  decide  this  question, 
because  here  in  fiact  there  was  no  such 
notice,  the  notice  here  given  conveys  full 
information  that  the  day  is  of  consequence 
and  that  the  goods  should  be  deUvered  on 
the  3rdof  Februaryif  the  defendants  could, 
from  which  a  contract  of  sale  on  which 
there  was  a  profit  might  be  inferred,  but 
there  was  no  notice  that  the  defendants 
would  have  to  pay  the  amount  of  loss 
claimed.  Therefore  it  is  not  necessary 
to  decide  whether  the  dictum  in  Hadley 
V.  Baxendcde  (10)  is  law,  though  I  confess 
that  at  present  I  think  it  a  mistake. 

Mellor,  J. — I  am  of  the  same  opinion. 
I  will  only  say  that  here  there  was  a  con- 
tract of  carriage  in  the  ordinary  terms, 
with  a  notice  to  deliver  on  the  3rd  of  Feb- 
ruary, and  that  if  this  Were  not  done 
the  goods  wonld  be  thrown  on  the  plain- 
tiffs' hands.  That  was  all.  There  was  no 
notice  to  bring  the  case  within  Hadley  v. 
Baxendcde  (lO),  for  the  plaintiffs  did  not 
say,  "  mind  y9n  must  deliver  on  the  8rd 
of  February,  and  if  you  do  not  such  a  sum 
wiU  be  lost  and  I  shall  hold  you  respon- 
sible." There  was  no  such  notice  of  an 
exceptional  contract  at  an  exceptional 
price  as  to  make,  the  defendants  liable 

(10)  9  Ezch.  Bep.  841 ;  s.  c  28  Law  J.  Bep. 
(a.s.)  Exch.  179. 
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within  the  mle  in  that  case.  And  as  le- 
epects  the  smoact  of  damsbges  the  in- 
ference I  draw  from  the  statements  in 
the  case  ia  that  there  was  no  difference 
in  the  market  prices,  for  the  difference 
between  which  in  snoh  case  the  defend- 
ants  would  be  liable. 

PiGOTT,  B.— I  differ  in  opinion  and 
think  that  the  plaintiffi  are  entitled  to 
recover  what  they  have  lost.  The  ques- 
tion is  as  to  the  amount  of  damages  re- 
coverable where  there  has  been  a  breach 
of  contract  hy  a  carrier  under  a  special 
notice.  K  the  company  are  to  be  liable 
for  extraordinary  damages  on  notice,  I 
think  it  is  to  be  taken  that  they  may  re- 
fuse to  carry  unless  they  may  charge  an 
adequately  increased  rate,  and  as  I  con- 
cede that  they  can  only  charge  up  to  their 
tariff  and  that  would  not  be  adequate,  I 
think,  therefore,  they  had  a  right  to  de- 
cline to  carry.  But  if  they  do  not  decline 
and  accept  the  goods  with  notice  of  the 
consequences  we  may,  -  I  think,  infer 
that  they  specially  contracted.  What 
therefore  was  the  contract  here  P  It 
Heems  to  me  that  the  notice  here  given 
imports  that  the  plaintiffs  were  under  a 
contract  to  deliver  by  a  partidular  day, 
that  the  contract  was  one  of  value  on 
which  there  would  be  a  profit  by  a  due 
delivery  or  a  loss  by  a  failure  to  do  so, 
and  that  the  goods  were  taken  for  car- 
riage on  those  terms.  It  turns  out  that 
the  loss  is  1».  Sd.  per  pair  of  shoes, 
the  contract  having  been  made  with  re- 
ference to  a  special  market,  and  if  that 
be  the  loss  why  should  the  plaintiffs  not 
recover  it  ?  It  can  only  be  by  means  of 
artificial  reasoning  or  on  grounds  of  public 
policy.  .  The  principle  which  governs  the 
amount  of  damages  is  that  they  must  be 
Boch  as  naturally  flow  from  the  breach  of 
contract  or,  according  to  Hadley  v.  Baxen- 
tlale  (10),  such  as  both  parties  would  ordi- 
narily and  reasonably  contemplate.  Here 
the  contract  of  sale  was  at  the  rate  of 
4)1.  per  pair,  and  this  price  was  not  ex- 
ceptional, for  the  same  would  have  been 
given  to  others,  there  being  a  demand  in 
consequence  of  the  war,  and  when  the 
delivery  for  carriage  and  breach  of  the 
defendant's  contract  occurred,  the  price 
had  fallen  simply  because  the  war  was 
at  an  end,  which  is  only  to  say  that  the 


market  had  &llen  between  the  times  of 
the  contract  of  sale  and  delivoy  to  the 
company.  Why.  are  the  fdaintiffs  not  to 
recover  the  loss  they  have  sustained  ?  It 
is  said  that  the  defendants  eonld  not  hAve 
contemplated  it^  but  though  they  may  not 
have  known  the  details,  as  they  aooepted 
the  goods  they  took  the  conseqnencee  of 
the  loss  of  the  contract ;  there  was  an  op- 
portunity for  enquiring  into  the  details, 
but  they  do  not  enquire  and  accept  the 
goods,  and  therefore  they  are  liable  for  the 
whole  of  these  damages  which  both  parties 
might  reasonably  contemplate  would  flow 
from  the  non-delivery,  and  the  case, 
therefore,  is  within  Hadley  v.  Baaien- 
dale  (10)  and  the  other  cases.  It  seems  to 
me  there  was  sufficient  notice,  a  loss 
within  the  notice,  and  that  the  defendants 
ought  to  have  enquired  into  the  details. 

Lush,  J. — I  think  that  the  judgment  of 
the  Court  below  should  be  reversed.  I 
agree  that  the  liability  of  a  carrier  or- 
dinarily is  to  pay  such  damage  as  natu- 
rally and  ordinanly  flows  from  a  breach 
of  contract,  what  may  reasonably  be  con- 
templated as  its  consequences.  A  common 
carrier  cannot  refuse  to  carry,  but  if  it  be 
sought  to  impose  on  him  an  extra  liability 
he  may  decline  to  do  so,  or  fix  a  higher 
rate.  This  seems  to  me  dednoible  m>m 
BUey  V.  Home  (1),  where  Best,  G.J.,  dis- 
cussed the  whole  law,  and  said — "  As  the 
law  makes  the  carrier  an  insurer  and  as 
the  goods  he  carries  may  be  injured  or 
destroyed  by  many  accidents  against 
which  no  care  on  the  part  of  the  carrier 
can  protect  them,  he  is  as  much  entitled 
to  be  paid  a  premium  for  his  insurance  of 
their  delivery  at  the  place  of  their  desti- 
nation, as  for  the  labour  and  expense  of 
carrying  them  there.  .  .  .  He  must  take 
what  is  offered  to  him  to  cany  to  the  place 
to  which  he  undertakes  to  convey  goods, 
if  he  has  room  for  it  in  his  carriage.  The 
loss  of  one  single  package  might  ruin  him. 
.  .  .  As  the  law  compels  carriers  to  un- 
dertake for  the  security  of  what  they 
carry,  it  would  be  most  unjust,  if  it  did 
not  afford  them  the  means  of  knowing  the 
extent  of  their  risk.  ...  A  carrier  has  a 
right  to  know  the  value  and  quality  of 
what  he  is  required  to  carry.  If  the 
owner  of  the  g^ods  will  not  tell  him  what 
his  goods  are  and  what  they  are  worth. 
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the  c»tnef  mnj  refbse  to  take  ohftrge  bf 
them,  bat  if  he  does  take  oharge  of  them 
he  WMvea  faia  right  to  know  their  oontents 
wad  Tahie."  And  according  to  Hadley  r. 
Bemendaie  (10),  if  there  be  notice  of  the 
apeoial  eircRinetaooeB  and  the  carrier 
c(»aenta  to  cany,  he  ia  liable  for  the  con- 
■eq«0Boea,  thoagh  I  agree  that  there  mast 
not  merely  be  notioe,  and,  as  was  said  by 
Willea,  i^  in  The  British  ColumibiA,  ^e. 
Gompam/  y.  NttOeskip  (11)—"  That  there 
most  be  knowledge  niider  euoh  circam* 
stanoea,  tfaat  he  knows  the  other  party 
inieods  him  to  be  liable  {or  the  special 
oonaeqnenoea."  Now,  I  think,  that  if 
(he  pliunti£b  had  sud— "  We  have  saob  a 
contract  frmn  which  we  shall  get  so  much 
if  performed,  loee  so  much  S  not,"  and 
Ihe  station-master  (as  to  whose  authority 
no  qneation  is  raised)  assented,  the  defen- 
dants wonld  have  been  liable.  If  they 
had  said — "The  goods  must  be  delivered 
to-morrow,. if  not,  we  shall  loee  sach  a 
BUB,  and  we  look  to  you,"  and  the  station' 
master  assented  to  carry  on  those  terms, 
the  defendants  would  have  been  liable. 
And  what  here  took  place  amounted  to 
tiiis,  that  information  was  conveyed  to 
the  station-master,  that  the  plaintins  were 
sending  the  goods  under  a  beneficial  con- 
tract which  would  be  lost  by  non-delivery. 
It  is  true  the  plaintiffs  did  not  say  how 
vauA.  would  be  lost,  but  this  was  not 
neoeaaary,  for,  as  was  said  by  Best,  C.J., 
in  BOey  v.  Home  (1),  "  It  is  the  duty  of 
the  carrier  to  enquire  of  the  owner  as  to 
the  value  of  his  goods,  and  if  he  neglects 
to  make  such  enquiry  ...  he  is  respon- 
siUe  for  the  fall  value  of  the  goods,  how^ 
ever  great  it  may  be ;"  if  he  does  not  ask, 
it  is  toa  late  to  object.  Here  enough  was 
said  to  make  it  the  duty  of  the  station- 
master  to  inquire  as  to  tiie  consequences, 
if  he  so  desired,  and  therefore  the  case  is 
the  same  as  if  the  company  knew  the 
whole  amount  of  the  loss,  and  I  therefore 
think  there  was  a  special  contract,  by 
which  the  company  assented  to  indemnify 
tiie  plaintiffs  if  this  loss  occurred. 

Cleasbt,  B. — I  agree  with  the  majority 
of  the  Court,  that  the  judgment  of  the 
Court  of  Common  Pleas  uiould  be  af- 

(11)  87  Lav  3.  Bep.  (x.s.)  C.P.  285 ;  i.  e.  Law 
B^.  8  C.P.  49t. 


firmed.  The  qnostidn  is,  whether  there  is 
anything  to  Eihew  a  claim  for  more  than 
the  20Z.  paid  into  Court,  or  in  the  resali^ 
whether  the  defendants  are  rebpoaaibla 
for  the  damages  arising  &om  ^e  non- 
completion  of  the  plaintifiEs*  contract.  I 
say  nothing  on  the  genertJ  qaestioDS  aa 
to  the  ^ect  of  notice,  or  differenoe  between 
railway  companies  and  other  oarrierB,  bat 
affirm  the  judgment  on  the  g^ond  civen 
in  the  Court  below,  which  is  su£&aent 
and  on  which  we  may  safely  rest,  that  the 
notioe  here  g^iven  was  not  of  a  nature  to 
bind  the  defendants  by  the  terms  of  the 
plaintifib'  contract.  No  information  was 
given  as  to  the  contract  prioe,  and  conse- 
quently, the  defendants  cannot  be  said  to 
have  contracted  with  reference  to  it. 
Therefore,  it  is  plainly  only  poaable  to 
say  in  support  of  the  plaintiffs'  daim,  that 
enough  transpired  to  make  the  defendants 
inquire;  But  I  do  not  agree  to  this.  For 
even  if  the  atation-masteo:  had  a  discretion 
to'  contract  to  the  extent  contended  by 
the  plaintiffs,  whieh  I  think  he  had  not^ 
though  I  do  not  base  my  judgment  on 
this,  1  think  there  was  nothing  to  put 
him  on  inquiry  and  nothing  to  shew  him 
there  was  a  contract  involving  such  a  loss 
as  here  occurred,  and  as  there  was  no 
notice  of  the  consequences,  there  was  no 
liability. 

Judgment  »Jirm««L 

Attorney — C.  Sawbridge^   for   pUintifi;   Beal*^ 
Marigold  &  Bm1«,  for  defendants. 


1878 
Feb.  10, 
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[IN  THE  EXCHEQUER  CHAMBER.] 
{Appeal  from  the  Court  of  Common  Pleat.') 

'THE  BBICON  UAKKBT8  COHPANT 
V.  THl  NBATH  AND  BBSCON 
BiaWAT  OOMPAHT. 

Ton  Traoene  —  LiahUity  of  BaUway 
Company  to  eawimt  ToU. 

The  simple  fact  of  a  eorporaiion  being 
mtHled  to  an  ancient  drift  toll  on  waggon* 
passing  lo,  through  or  from  a  borough  does 
not  support  a  claim  (even  if  such  a  cloum 
can  be  legal)  to  take  toll  on  railway  waggons 
poMing  over  »  raHwoji  made  through  ila 
borough. 
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This  was  an  appeal  from  a  judgment 
(reported  41  Law  J.  Rep.  (k.s.)  C.P.  257) 
of  tbe  Gonrt  of  Common  Pleas,  on  a 
Special  Case,  in  &voiir  of  the  defendants. 
The  case  is  fiillj  set  ont  in  the  report 
below,  and  it  is  only  necessary  here  to  say 
that  the  plaintiffs  claimed  to  be  entitled, 
by  virtue  of  an  ancient  right  to  a  drift 
toll  (formerly  belonging  to  the  corpora- 
tion of  Brecon  and  transferred  to  them), 
to  levy  toll  in  respect  of  railway  waggons 
passing  over  the  defendants'  railway 
which  fan  through  the  borough  of  Brecon. 

Dotudetwell  argued  for  the  appellants. 
/.    0.   Qriffits,  contra,  was  not  called 
npon. 

Kellt,  C.B. — The  plaintiffs  claim  a 
right  to  a  toll  traverse  for  waggons  and 
other  vehicles  passing  into,  throngh  and 
ont  of  the  borough  of  Brecon.  Now  as- 
sume that,  if  a  right  to  take  a  toll  traverse 
be  established,  founded  on  a  grant  to  the 
corporation  before  the  time  of  legal  me- 
mory, perhaps  in  consideration  of  the 
corporation  making  roads  (and  no  doubt 
such  a  grant  would  be  good  and  entitle 
them  to  toU  traverse),  and  subsequently 
new  highways  were  made,  not  by  the 
corporation,  on  land  within  the  borough 
which  WEis  not  their  property,  toll  traverse 
might  be  claimed  there.  Further,  assume 
that,  supposing  anciently  all  the  borough 
were  the  property  of  the  corporation,  and 
at  a  remote  period  they  aliened  in  fee  the 
land  now  belonging  to  the  defendants,  the 
railway  company,  and  reserved  a  right  to 
make  a  way,  or  said  if  the  alienee  made 
a  road  throngh  it  toU  traverse  should  be 
paid,  that  toll  traverse  could  be  enforced. 
Assume  all  this  to  be  law,  though  I  must 
not  be  taken  to  hold  that  it  is  ;  yet  here, 
even  sapposing  the  land  originally  be- 
longed to  the  corporation,  it  must  have 
been  aliened  without  any  such  reservation 
in  fee  for  a  valuable  consideration,  and  is 
there  any  shadow  of  law  to  shew  that  if 
the  alienee  think  fit  to  make  a  way  for 
his  own  accommodation,  that  the  corpora- 
tion would  be  entitled  to  toll  traverse  for 
his  use  of  his  own  land?  The  consequence 
wonld  be  that  if  they  granted  land  at  the 
extremity  of  the  borough  without  such  a 
reeerration  he  could  not  drive  in  and  ont 


without  payment  of  toll,  a  result  which  is 
absurd ;  and  further,  even  if  he  created 
a  public  highway  there  is  no  authority  to 
shew  that  there  would  be  a  title  to  a  toll 
traverse  in  gross.  But  the  present  case 
goes  even  further,  for  the  railway  company 
bought  land  which,  even  if  the  corporation 
originally  possessed  it,  only  belonged  to 
them  long  ago,  paying  a  full  oonsidera.- 
tion  for  it  in  fee,  and  there  is  no  right  re- 
cognised by  law  that  toll  traverse  oan  be 
enforced  as  to  the  land  so  in  their  pos- 
session. It  is  not  pretended  that  tbe 
company  made  their  railway  for  the  pur- 
poses of  evasion,  but  under  statutory 
power  they  made  their  railway  on  the 
land.  This  being  so  I  am  of  opinion  that 
the  judgment  should  be  affirmed. 

Mabtin,  B. — I  am  of  the  same  opinion. 
Indeed  I  do  not  think  a  railway  waggon 
is  within  such  a  right  ea  this,  it  is  an 
entirely  new  machine. 

Blackburn,  J. — It  no  doubt  is  correct 
to  say  that,  if  there  be  a  prescriptive  toll 
and  a  reasonable  mode  of  inferring  a  valid 
origin,  we  are  to  conclude  in  favour  of  its 
validity,  and  there  are  cases  as  to  har- 
bour and  market  tolls  (of  which  Bickard* 
V.  Bemiett  (1)  is  an  example)  where  the 
claim  has  been  held  to  extend  to  a  whole 
manor,  but  no  case  has  been  cited  to 
support  such  a  claim  as  this,  viz.,  that  if 
a  man  makes  a  way  on  his  own  land  toll 
can  be  claimed,  and  I  do  not  think  it  is 
legal,  though  it  is  not  necessary  to  decide 
tms,  for  I  do  not  see  that  the  corporation 
are  shewn  to  have  used  such  a  right.  The 
mere  fact  of  their  being  entitied  to  a 
"  drift  toll "  does  not  prove  that  there 
has  been  an  immemorial  enjoyment  of 
such  a  right  as  is  claimed,  even  if  it  can 
be  legal. 

MelIiOB,  J.,  Piqott,  B.,  Lush,  J.,  and 
Cleasbt,  B.,  eoncnrred. 

Judgment  affi,rmed. 


Attorneys — Wilkina,  Blyth  Se  Manland,  agents 
for  J.  B.  Cobb,  Brecon,  for  appellants ;  Bun  & 
Taylor,  for  respondents. 


(1)  1  B.  &  C.  228. 
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Bamagea,  Measure  of — Breach  of  Omi- 
iraet  to  deliver  Goods  hy  InstalmeKU — Ac- 
tion before  last  Instalment. 

Where  in  the  ease  of  a  contract  for  tJie 
sale  of  goods  to  be  delivered  during  certain 
specified  times,  the  vendee  treats  a  repudia- 
tion of  such  contract  by  the  vendor  as  a 
breach  of  the  whole  contract  and  brings 
his  action  for  such  breach  before  the  expi- 
ration of  the  time  for  its  perforviance,  the 
true  measure  of  danuiges  m  the  difference 
between  the  market  and  contract  price  on 
each  of  the  tim^  when  the  goods  were  to 
be  delivered  ;  and  if  the  damages  could  have 
been  diminished  by  shewing  that  at  the 
time  such  repudiation  of  the  contract  was  so 
treated  as  a  breach  of  it,  it  was  possible  to 
have  made  another  forward  contract  with 
some  other  person  for  the  supply  cf  the 
goods  during  the  remainder  of  the  times 
contracted  for,  it  is  for  the  vendor'  to  shew 
that  such  other  contract  couid  have  been 
made. 

Action  for  breach  of  contract  to  deliver 
coal.  The  contract  was  contained  in  letters 
which  passed  between  the  'plaintiffs  and 
the  defendant  dnring  Apnl,  1872,  and  was 
a  coniaract  by  which  the  plaintifis  were  to 
bay  of  the  defendant  who  was  to  sell  to  the 
plaontiffs  3,000  tons  of  coal  to  be  delivered 
at  the  defendant's  colliery  at  Hindley 
Green,  near  Wigan,  during  the  months  of 
May,  June,  July  and  Angost,  1872,  at 
8«.  &d.  per  ton,  less  2-^  per  cent,  discoont. 
There  was  some  misanderstanding  be- 
tween the  parties  with  respect  to  sending 
for  the  coal  and  the  plaint^s  not  having 
applied  for  coal  in  May,  the  defendant 
on  the  Slat  of  that  month  wrote  to  the 
plainti£b  that  the  contract  mast  there- 
fore be  considered  cancelled.  The  plain- 
tifia  wrote  in  reply,  stating  that  thej 
consideired  the  contract  still  in  force,  and 
they  Bent  their  waggons  for  coal,  but  after 
some  farther  correspondence  the  plaintiffs 
nneqnivocally  accepted  the  repudiation  of 
the  contract  by  thedefendfknt,  and  on  the 
3rd  of  Jalv,  1872,  brought  the  present  ac- 
tion, which  was  tried  before  Brett,  J.,  at 
the  Liverpool  summer  assizes,  on  the  13th 
of  Angnst  last.    The  market  price  of  coal 

Mbw  Sbbw,  42.— CJP. 


rose  considerably  daring  the  time  it  was 
to  have  been  delivered  according  to  the 
contract.  In  May  there  was  an  advance . 
of  Is.  6d.  a  ton  beyond  the  contract  price 
of  8,8.  6d.  a  ton.  In  Jnne  such  advance 
was  29.  a  ton ;  in  July,  from  the  1st  to  the 
13th  it  was  2s.  6d. ;  from  the  13th  to  the 
19th  it  was  3s.  6d.,  and  from  the  19th  to 
Angust  18,  it  was  as  high  as  58.  a  ton,  and 
it  afterwards  went  up  still  higher.  The 
verdict  was  entered  for  the  plaintiffs  for 
5051.  2s.  5d.,  being^  the  amount  of  the 
aggregate  of  sach  advanced  prices,  to- 
gether with  about  191.  for  waggon  ex- 
penses. 

Pursuant  to  leave  reserved,  HersclteU 
afterwards  obtained  a  rule  nisi  to  set 
aside  the  vei-dict  and  to  enter  instead  a 
verdict  for  the  defendant,  on  the  ground 
that  the  plaintiffs  not  having  performed 
the  contract  by  taking  any  coal  in  May, 
were  not  entitled  to  recover ;  or  to  reduce 
the  damages  to  such  sum  as  the  Court 
should  direct. 

Molker  and  Dixon  shewed  cause  against 
the  rule. — 

[Herschell  now  admitted  that  he  could 
not  distinguish  the  present  case  fivm  that 
of  Simpson  v.  Orippin  (1),  and  that 
therefore  so  mnch  of  the  rule  as  related 
to  entering  a  verdict  for  the  defendant 
must  be  discharged.] 

The  only  point  then  is  ae  to  the 
damages  (2).  It  is  clear  that  if  the 
action  had  not  been  brought  until  after 
August,  1872,  when  the  time  ft>r  the 
delivery  of  the  last  instalment  of  the  coal 
had  expired,  the  case  of  Brown  v.  MuUer 
(3)  would  have  been  expressly  in  point  in 
favourof  the  plaintiffs,  and  the  trdemeasure 

(1)  42  Lav  J.  Rep.  (n.s.)  Q.B.  28  ;  s.  e.  Law 
Hep.  8  0,3. 14. 

(2)  Daring  tho  argument  and  on  the  recom- 
mendation of  the  Court,  it  waa  agreed  between 
the  counsel  on  either  side  that  since  the  plaintiffs 
were  not  entitled,  as  their  counsel  admitted,  to 
damages  in  respect  of  the  non-delirery  in  Maj, 

,  nor  to  the  charge  for  waggon  expenses,  the  sum  of 
400/.  should  be  considered  the  proper  amount  of 
damages,  if  they  were  to  be  assessed  on  the  prin- 
ciple contended  for  by  the  plaintiffs. 

(3)  41  Law  J.  Rep.  <n.s.)  Ezcb.  214 ;  a  e.  Law 
Tiep,  7  Excb.  319. 
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of  damages  would  iherefore  have  been 
the  aggregate  of  the  dififerences  between 
the  oontTact  price  and  the  market  price 
at  the  several  times  fixed  for  delivery. 
The    defendant    will    contend  that    the 
damages  must  be  ascertained  with  refer- 
ence to  the  state  of  things  at  the  time  of 
the  breach  of  contract,  which,  he  says,  is 
when  the  plaintiffs  elected  to  treat  the 
repudiation  of  the  contract  by  the  defen- 
dant as  snch  breach.    There  really  cannot 
be  fixed  any  time  when  snch  election  was 
made,  earlier  than  the  3rd  of  July,  when 
the  action  was  commenced.     Snrely  the 
making  of  snch  election  and  so  bringing 
the  action  before  the  day  when  the  con- 
tract was  to  have  been  completed  cannot 
make  any  difference.     As  stated  by  the 
Judges  in  Brovm  ▼.  MvUer  (3),  damages 
are  not  to  be  estimated  with  reference  to 
the  time  when  there  was  a  breach  of  the 
contract,  bat  with  reference  to  the  times 
for  performance.     The  same  rale  is  to  be 
found  in  Simpson  v.  Grippin  (1).     "  I  by 
no  means,"  says  Channell,  B.,  in  Brown 
V.  Muller  (2),   "  desire  to  interfere  with 
the  rule,  that  where  there  is  a  contract  to 
deliver  goods  on  a  specific  day,  the  pro* 
per  measure  of  damages  is  the  difference 
on  that  day  between  the  market  and  con- 
tract prices.     But  where  the  contract  is 
to  deliver  in  parcels  at  definite  bat  diffe- 
rent times,  as  here,  at  the  end  of  the 
three  monUu  of  September,  October  and 
November,  there  I  think  the  difference 
should  be  taken  at  the  end  of  each  period. 
The  time  when  a  contract  is  broken  is 
one  thing,  the  time,when  it  is  to  be  per- 
formed may  be  quite  another.     Here  it 
was  to  be  performed  by  three  separate 
deliveries   of   goods    on  specified   days. 
And  under  these  circumstances,  in  order 
to  measure  the  damages  resort  must  Be 
had  to  each  final  day  of  performance." 
If  the  defendant  in  the  present  case  could 
have  shewn  that  at  the  time  he  refused 
to  perform  the   contract    the    plaintiffs 
conld  have  made  a  similar  forward  con- 
tract with  another  person  for  the  supply 
of  coal  at  an  advance  of  2«.  a  ton  only 
beyond  the  contract  price,   that  might 
have  been  the  measure  of  damage,  but  no 
evidence  of  that  kind  was  given  at  the 
trial,  and  as  the  market  was  daily  rising 
it  is  not  likely  that  any  such  contract 


could  have  been  made,  and  certainly  the 
plaintiffs  were  not  bound  to  have  tried  to 
make  such  a  contract.  It  is  difficult  to 
understand  how  Broum  v.  Muller  (3),  can 
be  distinguished  from  the  present  case, 
for  the  bringing  the  action  on  the  an- 
noanoement  of  the  repudiation  of  the 
contract  by  the  defendant,  instead  of 
waiting  the  time  for  iis  complete  perform- 
ance, can  make  no  difference.  Hoehster 
V.  De  la  Tour  (4)  is  decisive  that  the 
action  will  lie  at  once  after  such  repudia- 
tion, and  the  principle  of  that  case  was 
lately  applied  by  the  Exchequer  Chamber 
to  the  case  of  a  promise  to  marry — Frost 
v.  Knight  (5). 

HerseheU  and  Baylie,  in  support  of  the 
rule. — ^The  true  measare  of  images  in  a 
case  like  the  present  is  at  what  extra 
cost  the  plaintiffs  could  at  the  time  they 
treat  the  defendant's  z«pndiation  as  a 
breach  of  the  contract  lutve  put  them- 
selves in  the  position  they  were  before 
such  breach.  Treating  the  time  when 
the  action  was  brought  as  the  time  of 
such  breach,  it  was  for  the  plaintiffs  to 
have  shewn  what  advanced  rate  per 
ton  it  would  have  cost  them  at  that  tmie 
to  have  made  a  forward  contract  for  the 
supply  of  coal  during  July  and  Angnst, 
or  else  they  should  have  shewn  that  no 
snch  contract  at  all  conld  then  have  been 
made.  The  difficulty  which  exists  here 
in  ascertaining  the  damages  did  not  exist 
in  Broum  v.  MwMer  (3),  but  even  there 
Bramwell,  B.,  asked  during  the  argument 
whether  the  plaintiff  ought  not,  when  the 
defendant  repudiated,  to  have  endeavoured 
to  provide  himself  with  another  contract, 
and  therefore,  probably,  that  learned 
Judge  woald  have  considered  that  the 
advance  at  which  such  similar  contract 
conld  have  been  made  was  the  proper 
measare  of  damage,  but  he  left  the  Court 
before  the  jadgrment  was  given.  It  is 
trne  that  Kelly,  C.B.,  considered  that 
the  plaintiff  was  not  boand  to  enter  into 
such  fresh  contract,  but  snch  opinion  was 
merely  an  obiter  dictum.    In  PhiUpotts  v. 

(4)  2  E.  &  B.  (TS ;  s.  e.  22  Law  J.  Bep.  (k.8.) 
Q.B.  466. 

(6)  41  Law  J.  Bep.  (»*.)  Ezch.  78 ;  «.  e.  Law 
Bep.  7  Eich.  111. 
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Evans  (6)  the  contract  was  treated  bj 
the  plaintiff  as  stiU  Babsisting,  uotwith- 
Btandinff  the  notice  of  repudiation  given 
l^  the  defendant,  and  the  damages  were 
therefore  held  to  depend  on  the  market 
price  abthe  time  for  the  performance  of 
the  contract,  bat  where  the  breach  is 
accepted  as  such  by  the  other  side,  the 
contract  most  then  be  treated  as  at  an 
end. 

[Bestt,  J. — The  Judges  who  decided 
Broton  T.  Midler  (3)  overrule  that  propo- 
sition. When  the  renunciation  is  ac- 
cepted hj  the  plaintiffs  they  do  not  thereby 
say  that  they  will  not  receive  the  coal 
under  the  contract,  but  that  they  believe 
the  defendant  when  he  tells  them  that  he 
will  not  deliver  the  coal 'when  the  time 
oomes  for  its  delivery.] 

If  the  true  measure  of  dam^e  be  such 
as  the  defendant  cont^ids  for,  then  the 
onus  was  on  the  plaintiffs  to  prove  that 
they  ooold  not  have  made  a  forward  con- 
tract at  all,  and  in  no  case  should  the 
damages  be  assessed  beyond  the  rate  of 
2*.  6a.  a  ton  in  advance  of  the  contract 
price,  as  that  was  the  greatest  additional 
rate  at  the  time  the  action  was  brought. 

'Kmoiso,  J. — The  question  in  this  case 
arises  upon  a  contract  by  the  defendant 
to  deliver  3,000  tons  of  coal  to  the  plain- 
tiff at  8*.  6d.  per  ton.  The  delivery 
was  to  be  made  at  the  defendant's  col- 
liery during  the  months  of  May,  June, 
July  and  August  in  last  year.  There  is 
no  disagreement  between,  the  parties  about 
the  facts,  and  it  is  clear  that  soon  after 
the  contract  was  made  the  defendant  in- 
timated to  the  plaintifib  a  determination 
not  to  perform  the  contract,  and  that  re- 
pudiation by  the  defendant  of  the  con- 
tract was  unequivocally  accepted  by  the 
plaintiffs  on  the  3rd  of  July  (for  it  seems 
now  to  be  agreed  that  that  must  be  taken 
to  be  the  day),  and  they  then  brought  the 
present  action.  The  difficulty  in  this 
case  arises  &om  the  action  having  been 
thus  brought  on  the.  3rd  of  July,  when 
the  time  for  the  delivery  of  a  portion  of 
the  coal  in  fidfilmrait  of  the  contract  ex- 
tended over  the  whole  of  August.    But  for 

(6)  6  Uee.  &  V.  47fi;  e.  c  0  Law  J.Bep.  (m.s.) 
EicIlSS. 


that  circniustanoe  there  would  have  been 
little  or  no  doubt  in  disposing  of  the 
question,  what  is  the  proper  measure 
of  damages  in  consequence  of  this  ad- 
mitted breach  of  contract  F  Now  if  the 
repudiation  by  the  defendant  had  not  been 
so  accepted  by  the  plaintiffs  as  to  con- 
stitute a  breach  of  contract  before  the  end 
of  the  month  of  August,  and  the  action, 
instead  of  being  brought  in  July,  had  not 
been  brought  until  after  August,  the  case 
would  have  been  precisely  within  that  of 
Brown  v.  MtUUr  (3),  and  we  should  have 
considere«kourselves  entirely  bound  by  that 
authority.  That  case  decides  that  where  the 
action  is  not  brought  until  the  arrival  of 
the  final  period  for  the  performance,  the 
measure  of  damages  is  the  difference 
between  the  conti^ct  price  and  each  of 
the  times  when  the  delivery  ought  to  have 
been  made.  But  in  the  present  case  the 
action  is  brought  and  the  breach  occurs 
before  the  arrival  of  the  final  period  to 
which  the  contract  extends,  and  it  has 
been  argued  by  Mr.  Herschell  that  in  such 
a  case  the  true  measure  of  damages  is  the 
cost  of  the  plaintifis  at  the  time  of  such 
breach,  and  the  mode  in  which  that  is  to 
be  ascertained  is  by  finding  at  what  price 
a  smilar  forward  contract  could  then  have 
been  obtained  by  the  plaintiffs  in  the 
market,  and  that  being  the  true  measure 
of  damages  it  is  the  only  measure  of 
damages,  and  consequently  it  was  for  the 
plaintiffs  to  have  shewn  damages  on  that 
footing  or  that  they  were  unable  to  have 
obtained  any  such  contract  at  all.  Now 
it  appears  to  me  that  the  plaintifis  cannot 
necessarily  be  called  upon  to  give  any 
such  evidence,  and  I  farther  think  that 
the  rule  laid  down  in  Brown  v.  MvMer  (3) 
as  to  assessing  damages  is  to  be  applied 
to  the  present  case  in  what  I  may  call 
cy-pres.  The  opinions  pronounced  in 
that  case  by  the  Chief  Baron,  and  my 
brothers,  Martin  and  Channell,  though 
undoubtedly  mere  obiter  dicta,  as  Mr. 
Herschell  was  justified  in  saying,  are  how* 
ever  of  great  authority,  and  strongly  sup- 
port the  view  contended  for  on  the  part 
of  the  plaintiffs.  The  difficully  here  has 
arisen  from  the  case  of  Hochster  v.  De  2a 
Tow  (4)  which  was  the  first  case  in  which 
it  was  decided,  with  reference  to  an  exe- 
cutory contract,  that  notice  of  the  refusal 


Digitized  by 


Google 


68 


COURT  OF  COMMON  PLEAS; 


[N.S. 


by  one  of  the  parties  would  entitie  tlie 
other  to  treat  it  as  a  breach,  and  bring 
his  action  before  the  time  for  perform- 
ance. Hochster  v.  De  la  Tmir  (4)  has 
been  recognised  by  several  snbseqnent 
decisions  and  is  &irly  now  established  as 
law,  and  we  most  aasnme  it  to  be  law. 
It  has,  however,  introduced  a  difficulty 
which  did  not  before  exist  as  to  the  assess- 
ment of  damages.  That  case  was  followed  . 
by  the  case  of  Frost  v.  KnigM  (5),  and 
though  it  was  not  necessary  there  any  more 
than  in  Hochster  v.  De  la  Tour  (4)  to  assess 
the  damages,  Cookbum,  C.J.,  in  de- 
livering the  judgment  of  the  Court,  laid 
down  to  my  mind  a  similar  rule  for  as- 
sessing the  damages,  as  is  referred  to  by  the 
learned  Judges  in  Brown  v.  Muller  (3), 
and  that  is  that  the  period  of  time  at  which 
the  difference  between  the  market  and 
contract  price  is  to  be  determined  is  that 
at  which  the  contract  should  have  been 
perfoimed  if  it  had  continued  to  exist ;'  in 
other  words,  the  measure  of  .damages  is 
the  difference  between  the  price  of  the 
goods  if  the  contract  had  been  performed 
and  the  market  price  at  the  times  when 
they  ought  to  have  been  delivered.  Such 
prices  are  liable  to  be  mitigated  by  any 
circumstance  which  may  have  that  ten- 
dency. That  seems  to  me  to  dispose  of 
the  argument  on  the  part  of  the  defend- 
ant, that  the  question  whether  a  new 
foi-ward  contract  for  coal  could  have  been 
made  was  the  mode  of  ascertaining  the 
loss,  and  the  only  and  true  measure  of 
damages,  and  that  therefore  it  was  for  the 
plaintiffs  to  have  shewn  what  was  the 
loss  they  had  sustained  by  such  new  con- 
tract or  to  have  accounted  for  its  non- 
existence by  shewing  their  inability  to 
enter  into  any  such  contract.  I  think 
that  on  the  plaintiffs  shewing  that  the 
market  prices  during  the  months  for  the 
delivery  were  higher  than  the  contract 
price,  they  were  entitled  to  the  difference, 
unless  the  defendant  shewed,  or  that  it 
'  appeared  in  some  other  way  before  the 
jury,  that  that  was  not  the  true  loss  the 
plaintifib  had  sustained,  because  another 
contract  on  more  mitigated  terms  could 
have  been  obtained,  or  that  in  some  other 
way  such  measure  of  damages  could  have 
been  reduced.  The  defendant,  it  seems  to 
me,  might  have  shewn  this,  for  in  estimat- 


ing the  damages  the  jury,  in  my  opinion, 
are  entitled  to  look  at  evidence  of  circam- 
stances  which,  %fi  said  by  Cookbum,  C.  J., 
in  Frost  v.  Knight  (5),  may  have  the 
effect  of  mitigating  the  loss.  This  is  the 
conclusion  at  which  I  have  arrived, 
and  I  think  it  is  strongly  supported 
by  the  opinions  of  the  Judges  in  Brown, 
V.  Mvller  (3),  and  is  generally  the  safer 
and  better  rule  to  adopt,  although  I  con- 
fess that  the  case  is  not  one  free  from  dif- 
ficulty. The  result  is  that  the  rule  "will 
be  discharged  as  to  entering  a  verdict  for 
the  defen£mt,  but  will  be  absolute  to 
reduce  the  damages  to  4002.,  and  under 
these  circumstances  we  think  that  each 
party  should  pay  the  costs  of  this  rule. 

Bbbtt,  J. — This  action  is  brought  on  a 
contract  for  the  sale  of  goods  which 
the  defendant  undertook  to  deliver  at 
particular  times,  and  the  action  is  for  non- 
performance by  the  defendant  of  such 
undertaking.  In  the  ordinary  case  of  a 
contract  to  deliver  on  a  specified  day, 
there  is  no  breach  until  that  day  arrives, 
and  therefore  the  day  of  the  breach  and 
the  day  for  performance  are  the  same 
day.  In  that  case  the  rule  as  to  the 
measure  of  damages  is  stated  to  be  the 
difference  between  the  market  and  the 
contract  price  on  the  day  of  such  breach. 
In  Brown  v.  MuUer  (3)  it  was  held  that 
there  was  a  breach  on  each  of  the  speci- 
fied days  for  the  delivery  of  the  goods, 
and  so  the  day  of  each  breach  was  the 
same  day  as  that  for  the  performanoe, 
and  the  time  of  breach  and  performanoe 
were  the  same,  so  that  the  rule  of 
damages  could  be  stated  in  the  usual 
terms.  But  after  the  principle  laid 
down  in  Sochster  v.  De  la  Tour  (4),  and 
its  application  to  such  a  contract  as  the 
present,  by  which,  when  the  defendant 
has  stated  he  will  not  perform  the  con- 
traqt,  the  plaintiff  may  treat  that  as  a 
breach,  and  sue  at  once,  the  case  as  to 
the  statement  of  the  rule  of  damages 
becomes  a  complicated  one.  That  case 
has  arisen  here.  In  order  to  recover 
On  this  contract,  the  plaintiffs,  had 
to  prove  a  breach,  and  secondly,  that 
they  had  suffered  damages  thereby.  Now 
what  Hochster  v.  Be  la  Tow  (4)  decided 
is  this,  that  whereas,  under  ordinary  cir. 
cnmstances,  the  breach  cannot  take  place 
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until  the  time  for  performance  has  ar- 
rived, yet  if  one  of  the  parties  declare 
that  he  will  not  perform  the  contract,  the 
other  party  may  treat  that  at  once  as  a 
breach,  and  bring  his  action.      In  such 
case  the  damages  are  to  be  the  difference 
between   what  his  position  would  have 
been  if  the  contract  had  Jieen  fulfilled  and 
what  it  was  when  not  so  fulfilled.     In 
ordinary  cases  the  damage  is  said  to  be 
the  difference  between  the  contract  and 
market  price  on  the  day  of  the  breach,  be- 
cause  on  that  day  the  plaintiff  would  have 
had  the  goods  at  the  contract  price,  had 
the  contract  been  ftilfilled,  and  he  would, 
if  there  had  been  a  breach  and  he  had 
wanted  the  goods,  have  gone  on  that  day 
into  the  market,  and  bought  them  at  the 
market  price,  and  the  difference  between 
the  two  prices  would  have  been  the  da- 
mage.    Bat  such  ordinary  formula  aa  to 
the  measure  of  damages  is  not  quite  cor- 
rect, and  the  more  correct  one  is  the  dif- 
ference between  the  market  and  contract 
price  on  the  day  when  the  defendant  ought 
to  perform  his  contract.     It  follows  tfaiftt, 
although,  in  such  a  case  as  the  present,  one 
party  may  treat  such  refusal  By  the  other 
as  a  breach  of  the  whole  contract,  the  da- 
mages are  not  the  difference  between  the 
contract  and  market  price  on  that  day, 
but  on  the  contrary,  on  the  day  when  the 
contract  was  to  be  performed.     That  is 
pointed  out  in  the  case  of  Frost  v.  Knight 
(5),  where  it  is  shewn  that  although  you 
may  treat  the  notice  of  intention  not  to 
peHbrra  as  a  breach,  yet  in  assessing  the 
damages,  you  are  to  look  to  the  day  of 
the  performance,  and  not  to  that  of  the 
breach.     Gockbnm,  G.J.,  in  the  course  of 
his  judgment  in  Frost  v.  Knight  (5),  thus 
treats   the  case  of  a  plaintiff  who  has 
brought  his  action  before  the  day  of  per- 
formance—  "In  such  action,"  he  says, 
"he  will  be  entitled  to  such  damages  as 
would  have  arisen  from  the  non-perform- 
ance of  the  contract  at  the  prescribed 
time."    That  expressly  negatives  the  pro- 
position contended  for  by  Mr.  Herschell, 
and  shews  the  rale  is  such  as  I  have  at- 
tempted to  enunciate.     "  Subject,  how- 
ever," the  Chief  Jn^stice  continues  to  say, 
"to  abatement  in  respect  of  any  circum- 
stance which  may  have  (horded  him  the 
means  ot  mitigating  his  loss,"  "and  in 


assessing  the  damages  for  breach  of  per- 
formance," he  says  in  another  part  of  the 
judgment,  "  a  jury  will  of  course  take 
into  account  whatever  the  plaintiff  has 
done,  or  has  had  the  meaxis  of  doing  (and 
as  a  prudent  man  ought  in  reason  to  have 
done),  whereby  his  loss  has  been  or  should 
have  been  diminished."  It  seems  to  me 
to  follow  &om  this  rule  that  the  plaintiff 
in  such  a  case  as  the  present  satisfies  all 
that  he  is  called  upon  to  prove  when  he 
shews  by  evidence  the  difference  between 
the  contract  and  market  price  at  the 
several  days  of  performance.  On  those 
days  the  defendant  ought  to  have  deli- 
vered the  goods  at  the  contract  price,  and 
the  measure  of  damages  is  the  difference 
between  the  market  and  contract  price 
on  each  of  those  days.  It  is  said  by  Mr. 
HerscheU  that  there  was  ground  for  dimi- 
nishing such  damages,  because  the  plain- 
tiff might  have  gone  into  the  market  at  the 
time  of  such  repudiation,  and  made  an- 
other forward  contract  with  a  third  per- 
son. I  doubt  if  they  could  have  done  so 
in  a  rising  market;  but  even  if  tiiey 
could  have  done  so,  the  judgment  of 
the  Chief  Baron  in  Brown  v.  MuUer 
(3)  goes,  I  think,  the  length  of  saying, 
not  as  a  matter  of  law,  perhaps,  but 
as  a  matter  of  fact,  that  to  require  a 
man  to  go  and  make  such  a  contract 
would  be  putting  on  him  what  you  have 
no  right  to  do,  and  what  he  is  not  bound 
to  undertake.  It  seems  to  me  that  if 
there  were  no  authority  on  the  subject  I 
should  give  the  same  judgment  in  this 
case  as  I  now  give ;  but  I  feel  bound  by 
the  case  of  Frost  v.  Knight  (5),  and  by  the 
opinions  of  the  three  judges  who  decided 
BriAvn  V.  Muller  (3),  and  for  these  reasons 
I  concur  in  the  judgment  of  the  Court. 

Groyi!,  J. — I  have  come  to  the  same 
conclusion  as  the  rest  of  the  Court,  but 
not  without  some  doubt^  especially  on  the 
first  point,  as  to  which  1  do  not  ex- 
press any  opinion,  as  I  agree  on  the 
second  point,  which  depends  on  whether 
there  was  any  evidence,  on  which  the  jury 
could  have  acted,  of  there  having  been 
any  loss  other  than  the  difference  between 
the  market  and  contract  price  at  the 
various  times  of  delivery.  I  probably 
should  have  felt  bound  by  the  decision  of 
the  judges  in  Brown  v.  livUer  (3),,al- 
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thongli  vhak  they  said  was  as  regards 
the  present  case  only  obiter  dicta,  since 
the  action  there  was  not  brought  until 
after  the  whole  time  for  the  performance 
had  expired ;  bat  it  is  unnecessary  for 
me  to  say  whether  I  should  have  agreed  or 
difiered  with  them,  because  Mr.  Herschell 
has  not  shewn  the  existence  of  any  evi- 
dence for  the  proposition  for  which  he 
has  contended.     That  proposition  is  that 
the  damages  should  be  the  amount  of  the 
extra  cost  to  which  the  plaintiffs  would 
be  put  in  order  to  place  themselves  at  the 
date  of  the  accepted  breach  in  the  same 
condition  they  would  have  been  had  there 
been  no  breach.    Now  is  there  any  evi- 
dence in  support  of  that  proposition  p 
Is  there  any  evidence  that  on  the  3rd 
of  July  last    the  plaintiffs  could  have 
made  a  similar  contract  to  that  which 
they  had  made  with  the  defendant  P    If 
it  could  have  been  shewn,  or  if  it  had 
been  taken  as  an  admitted  &ct,  that  the 
plainti£fB  could  then  have  got  a  forward 
contract  at  what  was  the  fair  market  price 
at  that  time,  then  it  might  have  come 
within    what    Lord    Campbell    says   in 
Hoohgter  v.  De  la  Tour  (4),  where,  after 
speaking  of  its  being  to  the  benefit  of 
both  parties  that  the  plaintiff  on  such  re- 
nunciation should  be  at  liberty  to  consi- 
der himsetf  absolved  from  future  perform- 
ance, he  says,  "  Thus,  instead  of  remain- 
ing idle,  and  laying  out  money  in  prepa- 
rations which  must  be  useless,  he  is  at 
Uberty  to  seek  service  under  another  em- 
ployer, which  would  go  in  mitigation  of 
the  damages  to  which  he  would  other- 
wise be  entitled  for  a  breach  of  the  con- 
tract."     Ajid  further  on  his  Lordship 
says,  "In  either  case  the  jury  in  assess- 
ing the  damages  would  be  justified  in 
looking  to  all  that  happened  or  was  Ukely 
to  happen  to  increase  or  mitigate  the  loss 
of  the  plaintiff  down  to  the  day  oi  trial." 
Therefore,  if  in  the  present  case  there 
had  been  evidence  from  which  the  jury 
could   have  seen  that  without  extraor- 
dinary trouble  the  plaintiffs  could  have 
got  a  forward  contract  with  another  per- 
son at  the  then  market  price,  thev  might 
have  come   to   the  conclusion  that  the 
difference  between  that  price  and  the  con- 
tract  price  was  the  loss  ;  but  as  there  was 
no  BOW  evidence,  I  do  not  see  how  the  jury 


could  have  oome  to  that  oondnaon,  or 
how  we  can  reduce  the  damages  on  what 
is  really  an  imaginary  point.  I  may  add 
that  the  ontu  of  proving  that  which  is  in 
mitigation  of  the  danuges  lies  on  the 
defendant,  and  therefore  the  plaintiffs 
having  made  out  a  prima  fade  case  of 
what  was  the  amount  of  damages,  it  was 
for  the  defendant  to  have  reduced  it^  by 
shewing  that,  although  the  market  price 
at  the  different  times  was  so  and  so,  yet 
that  the  plaintiffs  might  easily  have  got 
a  running  contract  with  another  person 
at  the  then  market  price  of  coal.  The 
first  point  is  one  of  extreme  importance, 
and  may  be  determined  at  some  fatnre 
time  by  a  Court  of  Error.  At  present  I 
express  no  opinion  on  it. 

Bute  discharged  at  to  entering  the  ver- 
dict for  defendant,  but  made  abso- 
lute to  reduce  the  damages  to  4001. 

Attorneys  —  Sevell  &  Edwards,  for  plaintifb; 
Faterson,  Snow  &  Bnmey,  agents  for  £.  L. 
Wright;  Wigan,  for  defendant. 

1872.  "I 

Nov.  5.  I  MOSS  LE  BLANCH  ABS  ANOTHIE 

1873.  [  V.  WILSON  AND  ANOTHIB. 

Feb.  10.  J 

Shipping — Ooods  carried  under  BiU  of 
Lading — Lien  for  Freight  although  Ooods 
landed — Costs  of  defending  Action. 

The  defendants  shipped  goods  on  board 
a  vessel,  chartered  by  the  plaintiffs  on  a 
voyage  to  a  foreign  port,  under  a  biU 
of  lading,  which  stated  that  the  goods 
were  to  be  landed  at  the  esspense  and 
risk  of  the  consignee.  On  the  ar. 
rival  at  the  port  of  destination  there 
was  no  consignee  ready  to  receive  the  goods, 
and  the  vessel  was  thereby  detained  there 
for  a  considerable  time.  An  action  for 
unliquidated  damages  for  such  detention 
was  brought  against  the  plaintiffs  by  ike 
owners  of  the  vessel,  and  Vie  plcuntiffs  do- 
fended  the  action,  after  giving  notice  thereof 
to  the  defendants,  who  refused  to  have  any- 
thing  to  do  with  it.  The  plaintiffs  aftW' 
wards  sought  to  recover  from  the  defsntumtt 
not  only  the  sum  atoarded  in  that  tuiHon 
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far  <tie&  Mm&on,  but  also  the  costs  in- 
curred tn  defending  it.  At  the  trial  the 
judge  Uft  to  the  jury  the  question  tohether  it 
was  recuonable  in  the  present  plaintiffs 
to  have  defended  that  action,  and 
whether  they  defended  it  in  a  reason- 
able marmer.  The  judge  also  told  the  jury 
tiat  the  captain  would  lose  his  Uen  for 
freight  by  landing  the  goods,  as  it  did  not 
appear  ^uai  there  was  any  warehouse  at 
such  foreign  port  similar  to  those  under  the 
English  warehousing  statutes.  The  jury 
having  found  for  the  plaintiffs  for  the 
amount  claimed, — Held,  that  the  question 
was  rightly  left  to  the  jury  as  to  tJie  UahtUty 
of  the  defendants  to  the  costs  of  the  action 
brought  ago/inst  the  plaintiffs. 

Held  abio,  that  the  direction  of  the  judge 
that  the  captain  cotUd  not  land  the  goods 
without  losing  his  lien  for  freight  was 
wrong,  as  being  too  general  in  its  terms, 
since  he  might  land  them  and  yet  preserve 
his  lien  for  freight  if  he  kept  them  entirely 
within  his  own  exclusive  conbrot. 

Qnnre — whether  the  captain  woM  not 
lose  such  lien  if  the  goods  when  landed  were 
placed  in  the  hands  of  on  independent 
person,  who  would  have  a  lien  on  his  ow7i 
behalf,  even  though  he  should  undertake  to 
Ae  captain  twt  to  deliver-  the  goods  to  the 
consignee  toithout  being  paid  the  claim  for 
freight. 

The  plaiiiti£Si  baving  chartered  two 
Tessels,  one  of  them  The  Pitho,  on  a 
TOjage  from  London  to  Bnenos  Ayres, 
and  the  other,  The  Majestic,  on  a  TOjage 
firom  London  to  Monte  Video,  the  de- 
fendontB  caused  a  qnantij  of  coal  to  bo 
shipped  on  board  these  vessels  daring 
July  and  Angost,  1869,  nnder  bills  of 
ladLag  in  the  ordinary  form,  except  that 
in  the  margin  of  each  it  was  stated  that 
the  coal  was  "  to  be  taken  from  the  ship 
as  soon  as  the  master  is  ready  to  deliver, 
or  to  be  landed  at  the  expense  and  risk  of 
consignee."  There  were  sent  under  these 
bilb  of  lading  about  forty- seven  tons  of 
coal  by  The  Pitho,  and  eighty  tons  by  The 
Majestic.  Both  vessels  had  other  cargoes 
besides  the  coal,  which  being  at  the 
bottom  would  be  the  last  to  be  dis- 
charged. The  Pitho  arrived  at  Buenos 
Ayres  on  the  28th  of  November,  1869, 
and  on  the  23rd  of  December  she  was 


ready  to  discharge  the  coal,  but  there 
was  no  consignee  to  receive  it.  The 
master  tried  to  land  it,  bat  he  was  not 
permitted  there  to  do  so  without  naming 
a  consignee,  and  ultimately  on  the  19th 
and  20th  of  January,  1870,  he  landed  the 
coal  to  the  order  of  the  consignees  of  the 
ship. 

The  Majestic  arrived  at  Monte  Video 
on  the  8ui  of  December,  1869,  and  was 
ready  to  discharge  the  coal  on  the  24th 
of  January,  1870,  but  there  was  in 
that  case  also  no  consignee  to  receive 
it,  and  it  was  ultimately  landed  on  the 
8th  «f  February,  under  a  decree  of  the 
Local  Commercial  Court. 

The  owners  of  The  Majestic  saed  the 
plaintiffs  for  demurrage,  in  respect  of  the 
detention  of  that  vessel  at  Monte  Video 
for  nhiety-threo  days.  The  plaintifib 
saying  that  such  detention  was  caused  by 
the  default  of  the  defendants,  informed 
them  of  the  action,  and  requested  them  to 
-come  in  and  defend  it,  but  the  defendants 
refused  to  do  so,  and  the  present  plaintiffii 
alone  defended  that  action.  By  the 
charter-party  there  was  no  fixed  sum  for 
demurrage,  and  at  the  trial  of  that  action 
by  the  owners  of  The  Majestic  the  jury 
gave  a  verdict  for  fourteen  days'  deten- 
tion at  4!.  a  day,  amounting  therefore  to 
561.,  which  the  present  plaintiffs  had  to 
pay ;  they  also  paid  the  costs  of  the  plain- 
tiffs in  that  action,  and  their  own  costs 
in  defending  it,  and  the  aggreg;ate  of  these 
costs  amounted  to  2082. 

The  present  action  was  now  bronght  to 
recover,  in  addition  to  the  agreed  freight, 
which  was  71  ^  in  respect  of  The  Pitlw, 
and  1082.  in  respect  of  The  Majestic,  the 
damages  sustained  by  the  plaintiffs  by 
reason  of  the  defendants  not  receiving  the 
coal  when  The  ^Pitho  and  The  Majestic 
were  ready  to  discharge  the  same.  The 
cause  was  tried  before  Brett,  J.,  at  the 
last  Liverpool  Summer  Assizes,  when 
that  learned  judge  left  it  to  the  jury  to 
say  what  was  a  &ir  sum  to  be  paid  for 
the  detention  of  the  two  vessels  bieyond  a 
reasonable  time;  that  the  juiy  were  to 
consider  what  it  was  reasonable  for  the 
captain  to  have  done  under  the  circom- 
Btimces,  there  being  no  consignee  on  the 
part  of  the  defendants  to  receive  the  coal, 
and  it  being  necessary  for  the  captain  to 
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keep  possession  of  the  coal  in  order  to 
retain  the  lien  he  had  for  the  freight. 
The  jury  having  asked  whether  the 
captam  wonld  preserve  his  lien  if  he 
landed  the  coal,  the  learned  judge  told 
them  that  hj  landing  the  lien  would  be 
lost^  unless  the  coal  was  put  into  such 
warehouses  as  there  were  at  Liverpool, 
and  that  there  was  no  evidence  that  there 
were  any  such  warehouses  at  Monte 
Video  or  at  Buenos  Ayres. 

With  reference  to  4he  costs  incurred 
by  the  plaintiffs  in  defending  the  action 
for  demurrage  brought  against  them  by 
the  owners  of  TJie  Majestic,  and  which 
formed  part  of  the  damages  sought  to  be 
recoTered  in  the  present  action,  the 
learned  judge  left  it  to  the  jury  to  say 
whether  it  was  reasonable  in  the  present 
plaintiffs  to  have  defended  that  action, 
and  whether  they  defended  it  in  a  reason' 
able  way. 

The  jury  found  that  it  was  reasonable 
to  have  defended  the  action,  and  that 
it  was  defended  in  a  reasonable  way,  and 
they  found  a  verdict  for  the  plaintiffs 
for  4991.,  being  2081.  the  costs  of  the 
action,  by  the  owners  of  The  Majestic, 
including  the  plaintiff's  own  costs  of  de- 
fending it,  561.  for  fourteen  days'  deten- 
tion of  The  Majestic,  5GI.  for  the  like 
detention  of  The  Piilto,  and  the  711.  and 
108Z.  agreed  freight.  The  learned  judge 
reservra  leave  to  the  defendants  to  mtfve 
to  reduce  the  damages  by  such  208Z.,  if 
the  question  of  such  costs  ought  not  to 
have  been  left  to  the  jury. 

Holker  (in  Michaelmas  Term)  moved 
accordingly,  and  also  for  a  rule  to  shew 
cause  why  there  should  not  be  a  new  trial 
on  the  ground  of  misdirection  by  the 
learned  judge  in  telling  the  jury  that  the 
captain  would  lose  his  lien  upon  the  coal 
by  landing,  it,  and  on  the  ground  that  the 
verdict  was  against  the  evidence. — The 
defendants  are  not  liable  for  the  costs  of 
the  action  against  the  plaintifis  by  the 
owners  of  The  Majestic.  There  was  no 
request  by  the  defendants,  express  or 
implied,  to  defend  such  action — Short  v. 
Kalloway  (1).  The  present  plaintiffs 
should  either  have  settled  such  action  or 

(1)  11  Ad.  &E.  28. 


let  judgment  go  by  default,  or  at  all 
events  they  should  have  paid  money  into 
Court.  The  course  adopted  by  the  plain- 
tiffs was  not  a  reasonable  one,  and  there- 
fore they  have  no  right  to  claim  the  costs 
so  incurred  as  damages  gainst  the  de- 
fendants—2^ndaZJ  V.  BeU  (2).  Then  the 
learned  judge  misdirected  the  jury  in 
telling  them  that  the  captaiu  would  lose 
the  hen  by  landing  the  coal.  The  bills  of 
lading  contained  a  clause  to  meet  this,  by 
which  it  was  stipulated  that  the  coal 
might  be  landed  at  the  expense  and  risk 
of  the  consignee.  The  Merchant  Shipping 
Act,  1862  (25  &  2fi  Vict.  c.  63),  enables 
goods  to  be  landed  and  placed  in  a  ware- 
house, subject  to  the  shipowner's  lien  for 
freight.  The  captain  might  hare  landed 
the  coals  at  Buenos  Ayres  and  at  Monte 
Video,,  with  direction  to  those  at  the 
warehouses  not  to  give  them  up  without 
payment  of  freight. 

BoviLL,  C.J. — Upon  the  point  first 
raised,  as  to  the  'liability  of  the  defendants 
for  the  costs  of  the  former  action,  it  seems 
to  me  that  the  right  direction  was  given 
to  the  jury.  When  it  is  a  question 
whether  a  party  in  the  position  of  the 
present  plaintiffs  should  defend  or  not  an 
action  for  unliquidated  damages,  such 
party  is  often  placed  in  considerable 
difficulty.  He  is  not  recklessly  to  defend, 
if  he  seeks  to  charge  the  costs  on  the 
party  who  may  ultimately  have  to  bear 
the  loss,  and  if  he  places  the  circum- 
stances before  such  other  party,  and  the 
latter  withholds  his  opinion  and  leaves 
him  to  take  his  own  course,  it  is  then  a 
question  for  the  jury  whether  the  defend- 
ing was  a  reasonable  course  to  have  pur- 
sued. This  is  a  matter  which  must  depend 
upon  all  the  circumstances  of  the  case. 
I  do  not  see  what  other  question  could 
have  been  left  to  the  jury  than  such  as 
was  left  upon  this  point  by  the  learned 
judge.  In  Tindaii  v.  BeU  (2),  Parke,  B., 
expressed  his  opinion  that  it  would  be  a 
proper  question  for  the  jury,  whether  the 
plaintiffs  had  done  what  a  reasonable  man 
could  be  required  to  do.  It  is  said  that 
the  present  plaintiffs  should  have  paid 

(2)  11  Mee.  Sf  V.  228 ;  8.  c.  13  Law  J.  B«p. 
(ka)  Ezch.  160. 
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money  into  Conrt  in  (he  action  which  was 
brongbt  against  them,  or  that  they  should 
have  settleiil  the  claim,  or  hare  let  judg- 
ment go  by  default,  bat  all  these  are 
matters  which  were  properly  for  the  con- 
sideiation  of  the  jury,  and  I  do  not  see 
bow  it  was  possible  for  the  judge  to  have 
determined  these  as  matters  of  law.  I 
think  then  there  was  no  misdirection  on 
this  point,  and  therefore  as  to  this  there 
will  be 'SO  rule ;  neither  do  I  think  there 
should  be  any  rule  on  the  ground  of  the 
Terdict  being  against  the  evidence,  but 
the  point  with  reference  to  losing  the 
lien,  and  the  effect  of  landing  the  coal 
upon  a  bill  of  lading  in  the  peculiar  form 
of  those  in  the  present  case,  is  one  which 
I  think  ought  to  be  further  considered, 
and  therefore  upon  that  point,  but  on 
that)  alone,  thero  may  be  a  rule  to  shew 
canse. 

Gbove,  J. — I  am  of  the  same  opinion. 
Gases  have  occurred  and  do  occur  where 
the  person  primarily  liable  cannot  do 
better  than  give  notice  to  the  person  who 
may  be  ultimately  liable,  and  if  such  last 
person  returns  no  answer,  what  other  rule 
can  be  laid  down  than  this,  namely,  that 
ho  should  act  as  a  reasonable  man  would 
act  under  similar  circumstances,  and 
whether  he  has  done  so  or  not  must  be  a 
question  for  the  jjury.  The  law  cannot 
lay  down  a  criterion  as  to  what  is  reason- 
able,  because  each  case  must  depend  on  its 
own  circumstances.  Here  the  question 
went  to  the  jury  and  they  found  that  the 
plaintiffs  acted  reasonably,  and  therefore 
upon  that  point  I  see  no  reason  for 
granting  a  rule,  but  .upon  the  point 
whether  the  lien  would'  be  lost  by  un- 
loading I  think  a  rule  nisi  should  go,  as 
that  raises  a  question  for  discussion. 

Dbmhab,  J.,  concurred. 

Bule  refused  on  the  first  point. 

A  rule  nisi  wem  granted  for  a  new  trial, 
on  the  ground  that  the  Judge  misdirected 
the  jury  in  telling  them  that  the  coal 
could  not  be  landed  without  the  lien  for 
freight  being  lost.  " 

Charles  Bussell  and  Trevelyan  (on 
February  10th)  shewed  cause.  —  The 
clause  in  the  bUl  of  lading  respecting  the 
coal  being  landed  at  the  expense  and 

Knr  SsBiBS,  42.— CJ>. 


risk  of  the  oonsignee  is  entirely  for  the 
benefit  of  the  shipowners,  and  does  not 
in  any  way  restrict  'their  rights.  The 
direction  of  the  learned  judge  which  is 
complained  of  was  'Wholly  immaterial  even 
if  wrong,  for  even  supposing  the  master 
could,  under  the  clause  of  the  bill  of 
lading  or  without  it,  have  landed  the  coal 
and  yet  preserved  his  lien,  he  was  not 
bound  to  have  done  bo— Blacky.  Boss  {3). 
The  question,  however,  comes  to  this, 
whether  a  master  can,  under  an  ordinary 
bill  of  lading,  land  the  goods  and  yet 
retain  the  lien  for  freight.  There  is  very 
little  authority  on  the  point.  In  the 
early  editions  of  AhhoU  ore  Shipping,  that 
learned  judge  uses  very  cautious  lan- 
guage. He  says  (5th  ed.  p.  248)  : 
"In  England  the  practice  is  to  send 
such  goods  as  are  not  required  to  be 
landed  at  any  particular  dock  to  a 
public  wharf,  and  order  the  wharfinger 
not  to  pari  with  them  till  the  fieight  and 
other  charges  are  paid,  if  the  master  is 
donbtfol  of  the  payment.  And  by  the 
law  of  England,  if  the  master  once  parte 
with  the  possession  out  of  the  hands  of 
himself  and  his  agents,  he  loses  his  lien 
or  hold  upon  the  goods,  and  cannot 
afterwards  reclaim  them."  This  passage 
is  repeated  verbatim  in  the  11th  edition 
by  the  late  Mr.  Justice  Shee,  page  333. 
It  is  also  referred  to  in  Smith's  Mercantile 
Law,  8th  ed.,  p.  659,  where  the  law  is  thus 
stated :  "As  a  lien  is  a  right  to  retain 
possession,  it  follows  of  course  that  where 
there  is  no  possession  there  can  be  no 
lien.  It  also  follows  that  where  the 
possession  of  the  goods  has  once  been 
abandoned  the  lien  is  gone,  but  when  the 
master  of  a  ship  in  obedience  to  revenue 
regulations  lands  goods  at  a  particular 
wharf  or  dock,  he  does  not  thereby  lose 
his  lien  on  them  for  freight,  and  where 
they  are  not  required  to  be  landed  at  any 
particular  dock,  the  common  practice  is 
to  land  them  at  a  public  wharf,  and 
direct  the  wharfinger  not  to  part  with 
them  till  the  charges  upon  them  are  paid ; 
in  this  case  the  wharfinger  is  the  sliip's 
(^ot,  and  the  goods  remain  in  the  con- 
structive possession  of  the  latter."  Tbo 
public  wharf  there  alluded  to  must  be  a 

(8)  2  Moore  P.O.  N.&  277. 
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wbarf  under  an  Act  of  Parliament.    In 
Meyerttein  v.  Barber  (4)   Willes,  J.,  con- 
siders the  duty  of  a  master  when  there 
was   no    consignee  ready  to    take    the 
goods  on  payment  of  freight,  and  the  case 
arose  before  25  &,  26  Vict.  c.  63,  and  when 
there  was  no  Act  allowine  the  master 
to  warehonse  at  the  risk  of  uie  consignee. 
He  might,  he  considers,  hare  kept  the 
goods  in  his  vessel  for  a  reasonable  time. 
That  learned  Jndge  then  notices  the  diffi- 
cnlty  and  inconvenience  this  led  to,  and  he 
refers  to  the  Acts  which  have  been  passed 
to  relieve  the  master.     In  Madachlan's 
Supplement  to  his  Law  of  Merchant  Ship- 
ping, the  Merchant  Shipping  Act  of  1862 
(25'  &  26  Vict.  c.  63)  is  set  oat,  and 
under  section  66,  which  is  the  commence- 
ment of  the  sections  enabling  the  cargo 
to  be  landed  with  the  retention  of  the 
lien  for  freight,  the  following  observation 
is   made :    "  Hitherto,  except  at  certain 
ports    which    are  privileged   by  Act  of 
Parliament,    it  has   been   a  difficulty   of 
great  practical  moment  what  course  to 
advise  a  shipmaster  to  follow,  when,  in 
consequence  of  diflferenoes  between    the 
parties  concerned,  the  consignee  of  the 
cargo  refuses  to  accept  the  goods.     At 
one  of  the  privileged  ports  he  could  land 
and  warehouse  the  cargo,  subject  to  his 
lien  for  freight,  thereby  saving  all  rights 
at  the  least  possible  expense.     Elsewhere 
this  could  not  have  been  done,  because 
his  lien  for  freight  being  at  common  law, 
as  distinguished  from  a  maritime  lien, 
would  have  been  destroyed  by  the  transfer 
of  possession."     In  the  present  case  there 
was  no  evidence/  of  there  being  a  privi- 
l^ed  warehouse  at  eithelt  Monte  Video 
or  Buenos  Ayres,  and  unless  the  goods 
were  in  such  a  warehouse,  or  else  they 
were  landed  and  kept  in  such  a  manner 
as  stUl  to  be  in  the  possession  of  the 
master  or  shipowner,  the  lien  for  freight 
would  not  be  retained.    The  warehouse- 
man, or  person  who  receives  them,  if  he 
be  not  the  mere  agent  of  the  shipowner, 
would  be  entitled  to  his  lien,  but  there 
could  not  be  two  liens,  and  there  would 
be  no  right  to  claim  both  against  the 
owner  of  uie  goods — Somes  v.  The  Directors 

(4)  38  Law  J.  Rep.  (wa)  C.P.  48 ;  s.  c.  Low 
Seir.  2  C.P.  36. 


of  the  British  Empire  Shying  Oompamg 
(6)  and  Syedt  t.  Hay  (6). 

HdUcer  and  BayUt,  in  support  of  the 
rule. — If  the  master  can  land  and  yet 
keep  possession  of  the  goods,  he  retains 
his  lien.  This  is  in  accordance  with  the 
passages  which  have  been  cited  £rom 
Abbott  on  Shipping,  Smith's  Mercantile 
Law,  and  from  the  judgment  of  Willes, 
J.,  in  Myerstein  v.  Barber  (4).  The 
captain  did  in  fact,  in  the  present  case, 
land  the  goods,  and  what  he  so  after- 
wards did,  he  might  have  done  much 
earlier. 

[Beett,  J. — In  Erichson  y.  Barkworth 
(7),  Orompton,  J.,  says,  "  Then  as  to  the 
not  unloading  after  those  days  the  joiy 
would  have  to  estimate  the  damage,  and 
if  they  found  that  there  was  any  vexations 
conduct  on  the  part  of  the  shipowner, 
such  as  keeping  the  goods  for  his  own 
benefit,  they  would  give  little  damages. 
After  the  demnrrage  days  he  cannot  keep 
the  goods  for  an  unlimited  time,  and  then 
sue  for  damages."  If  he  cannot  keep 
them  he  must  put  them  on  shore.] 

Yes ;  that  is  m  favour  of  the  defendant's 
contention.  The  particular  clause  m  the 
bill  of  lading  as  to  landing  is  no  doubt  in 
fitvour  of  shipowners,  for  it  was  to  enable 
them  to  land  in  such  a  manner  as  that  the 
■goods  should  be  at  the  risk  of  the  consig- 
nee, and  yet  the  lien  for  freight  be  retained. 

[Brett,  J. — It  would  enable  the  captain 
to  land  the  goods  at  once ;  but  you  want 
to  carry  it  further,  and  say  that  it  obliged 
him  to  do  so.] 

It  may  be  that  the  defendants  are 
wrong  as  to  that.  The  direction,  how- 
ever, was  too  wide,  and  the  jury  were  mia. 
led  by  it  to  give  a  larger  sum  tlian  they 
would  otherwise  have  given. 

[At  the  intimation  of  the  Court  the 
counselfor  both  pariaes  agreed  that  instead 
of  a  new  trial,  the  verdict  diould  be  re- 
duced by  562.,  the  amount  given  for  the 
detention  of  The  Pitho.'] 

Keating,  J. — The  case  was  summed  up 
by  the  learned  Judge  to  the  jury  in  a  way 

(5)  H.L.  Cas.  338;  s.  c  30  Law  J.  Bep.  (x.s.) 
Q.6.  229. 

(6)  4  Term  Rep.  260. 

(7)  3  Hnrl.  &  N.  894 ;  «.  &  28  Law  J.  Rep. 
(N.8.)  Eseh.  96. 
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that  oonld  not  be  complained  of,  and  then 
one  of  the  jnry  pat  the  question  to  the 
learned  Jndge,  whether  the  captain  coald 
have  discharged  the  carg^  and  jet  main- 
tained his  lien  for  freight.     I  should  have 
thought  that  meant  whether  he  could 
have   done  so   nnder  the  circumstances 
which  were  proved  in  this  case,  and,  there- 
fore, if  the  learned  Judge  had  answered 
that   question  in  the  negative,  I  should 
have  been  of  opinion  that  that  qoold  not  be 
interfered  with,  because  there  was  no  evi- 
dence of  the  capabilities  of  the  port,  or 
what,  under  the  circumstances,  the  captain 
could  have  done.     But  the  learned  Judge 
certainly  appears  to  have  used  language 
which  mi^t  have  induced  the  jury  to 
think  that  nnder  no  circumstances  could 
the  coal  have  been  taken  over  the  ship's 
side  without  the  lien  being  parted  with. 
Now  I  am  disposed  to  think  that  that  is 
too  wide  a  proposition,  because,  whatever 
may  be  the  law,  if  the  goods  be  taken  and 
lodged  in  a  general  warehouse  by  which 
another  lien  may  be  given  to  an  indepen- 
dant  warehouseman,  I  am  of  opinion  that 
a  captain  may  land  the   goods  and  still 
preserve  his  lien,  by  placing  the  goods  in 
a  warehouse  over  which  he  or  the  owners' 
consignee    has*  the    exclusive    control. 
Ther^ore  I  am  not  disposed  to  support 
the  statement  of  the  learned  Judge  to  the 
full  extent  to  which  it  went.    What  effect, 
if  any,   it  may  have  had  on  the  jury 
no  one  can  say  with  certainty — one  can 
only  speculate.     Mr.  Holker  no  doubt  has 
the  right  to  complain  of  the  direction  as 
affecting  the  damages,  but  I  am  folly  per- 
suaded that  if  it  affected  the  damages  to 
any  extent,  it  did  so  only  to  a  very  small 
extent.   'The  parties  have  agreed  upon  a 
sum  which,  as  it  appears  to  me,  is  the 
outside  Bom  to  which  such  direction  could 
possibly  have  affected  the  damages,  but 
still  I  think  they  wisely  agreed  to  that 
sum  instead  of  incurring  the  expense  of 
a  new  trial  for  the  purpose  of  raising  what 
might  be  a  nice  question.     Under  these 
circumstances  the  rule  will  be  discharged, 
the  verdict  being  reduced  by  consent  to 
443Z.,  and  each  party  paying  their  own 
costs  of  this  rule. 

Gbotb,  J. — I  am  of  the  same  opinion. 
Certainly  it  appeared  to  me  when  the 
role  was  moved  for,  and  I  have  seen 


nothing  since  to  alter  it,  that  it  could  not 
be  law  that  nnder  no  oiroamstanoes  (hoW' 
ever  necessary  it  might  be  to  do  so,  owing 
to  bad  weather  or  otherwise)    could  a 
captain  land  a  cargo  without  ipso  facto 
being  obliged  to  part  with  his  lien  for 
freight.     But  I  think  the  authorities  only 
go  to  this  extent — that  if  the  captain 
does  land  the  goods,  he  must,  in  order  to 
keep  his  lien,  so  land  them  as  to  retain - 
an  absolute  and    entire    dominion  over 
them,  which  is  what  he  can  rarely  and 
possibly  never  do  in  the  greater  number 
of  cases.     With  reference  to  the  answer 
of  the  learned  Judge  to  the  question  of 
the  juiy,  it  is  no  doubt  without  exception 
in  its  terms,  except  where  there  exist  sta- 
tute warehouses ;  but  the  point  on  which 
I  should  have   had  some  doubt,  if  the 
matter  h&d  been  argued  to  the  end  and  I 
had  had  to  consider  it,  would  have  been 
in  what  sense  we  ought  to  take  a  question 
so  put  by  a  jury  after  the  learned  Judge 
had  concluded  his  summing  up.     I  have 
a  strong  opinion  that  in  the  present  case 
the  jnry  meant  by  their  question  to  ask 
whether  if,  under  ordinary  circumstances, 
a  master  land  the  goods  at  an  ordinary 
landing  place,  and  puts  them  in  an  ordi- 
nary warehonse,  he    thereby  parte   with 
his  lien  for  freight.     Undoubtedly,  if  the 
question  was  put  in  that  sense,  the  answer 
would  be  correct.     The  question  is  whe- 
ther we  are  bound,  because  the  answer  in 
ite  terms  goes  a  little  further,  to  assume 
that  the  question  was  not  put  in  that 
ordinary  sense.     There  is  a  second  ques- 
tion, whether,  within  the  rule  laid  down 
in  Orease  v.  Barrett  (8)  and  other  cases, 
the  Court  would  grant  a  new  trial  where 
the  misdirection  has  not  been  conducive 
to  a  wrong  verdict.     In  the  present  case 
I  cannot  possibly  see,  if  the  direction  had 
been  the  other  way,  that  the  jury  could 
have  reduced  the  damages  by  more  than 
56Z.,  which  is,  I  think,  the  maximum  that 
can  possibk  be  taken  off. 

BsE'iT,  J. — ^I  am  of  opinion  that  the 
answer  I.  gave  the  jury  was  wrong.  I 
think  it  was  wrong  because  it  includes  the 
case  of  the  master  landing  the  goods  and 
depositing  them  in  a  place  where  they  are 

(8)  1  Ct.  H.  &  B.  919 ;  B.  e.  4  Law  J.  Bep. 
(i<r.B.}  EKch.  297. 
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kept  under  his  own  control,  ajid  that  it 
was  incorrect  to  saj  that  in  ench  a  case 
as  that  the  master  would  lose  his  lien-  for 
freight.  The  point,  as  it  seems  to  me,  is 
not  an  easy  one.  This  is  a  case  in  which 
the  goods  when  landed  would  be  landed 
at  a  foreign  place  where  the  English  ware- 
housing statutes  do  not  apply.  There 
was  no  evidence  of  the  foreign  law,  and 
therefore  the  question  is,  what  are  the 
rights  of  a  captain  where  there  is  no 
EngUsh  warehousing  statute,  and  no  evi- 
dence of  any  law  different  fix>m  the  law  of 
England. 

Now  the  authority  of  Grompton,  J.,  in 
Erichsen  v.  Barkwoiih  (7),  seems  to  me 
to  shew  that  there  may  be  a  case  in  which 
the  captain  can  land  and  yet  preserve  his 
lien,  because  that  learned  Judge  there 
says,  that  even  where  the  consignee  has 
neglected  to  accept  the  goods  (and  there- 
fore where  >it  must  be  assumed  he  is  in 
fault),  the  captain  cannot  keep  the  goods 
on  board  his  ship  for  an  unreasonable 
time.  What  then  must  he  do  with  them  ? 
It  seems  to  me  to  follow  that  there  must 
be  some  way  of  landing  .them  by  which 
he  can  preserve  his  rights,  and  I  feel  now 
clear  that  Grompton,  J.,  had  in  his  mind 
that  the  captain  might  land  the  goods  and 
yet  preserve  his  lien  for  freight,  if  he  kept 
them  still  entirely  within  his  own  exclu- 
sive control.  It  seems  to  me  that  the 
aathoriW  of  WiUes,  J.,  in  Meyerstein  v. 
Barber  (4)  is  to  the  same  effect,  and  so 
also  I  think  is  the  quotation  from  the 
later  editions  of  Abbott  on  Shipping,  be- 
cause if  the  word  "  practice  "  means  the 
universal  practice  of  merchants,  it  be- 
comes, as  it  seems  to  me,  the  mercantile 
law.  Whether  a  captain  can  preserve  his 
lien  irrespectively  of  English  statutes  as 
to  warehouses  or  of  law  equivalent  to 
them,  by  putting  the  goods  into  a  ware- 
house owned  by  an  independent  ware- 
houseman, is  a  question  which  it  is  not 
necessary  we  should  now  decide.  The 
difficulty  against  the  captain  preserving 
his  lien  in  such  a  case  seems  to  me  that 
then  another  and  independent  lien  would 
exist,  and  I  doubt  very  much"  whether  if 
the  captain  were  so  to  deposit  the  goods 
on  shore  as  to  give  another  person  a  lien, 
the  captain  would  not  as  a  matter  of 
conrse  lose  his  o?ra  lieu,  even  though 


such  other  person  should  undertake  to  the 
captain  not  to  deliver  the  goods  to  the 
consignee  without  being  paid  the  captain's 
claim  for  freight.  But  it  is  not  neceessary 
to  decide  that  now. 

I  therefore  think  that  the  answer  I  gave 
to  the  jury  was  wrong  in  its  terms.  I  ra- 
ther suspect  that  the  answer  which  I  ought 
to  have  given  should  have  been  this — 
"  Under  certain  circumstances  the  captain 
can  do  so,  but  there  is  no  evidence  that 
he  CQuld  have  done  it  in  this  case."  If 
that  had  been  the  answer  I  should  have 
been  prepared  to  maintain  it,  but  the 
answer  I  gave  was  wiH^ng  and  likely  to 
lead  the  jniy  to  a  wrong  conclusion.  I 
think  it  might  have  affected  their  verdict 
though  to  a  very  small  extent,  and  I  doubt 
whether  it  could  have  affected  it  to  the 
extent  of  561.,  because  it  does  not  at  all 
follow  that  even  if  the  captain  could  land 
the  goods  so  as  to  preserve  his  lien,  he 
was  bound  to  land  them,  and  the  jury 
would  have  had  to  consider  wheUier, 
under  the  circumstances  of  the  case,  he 
had  acted  unreasonably  in  keeping  the 
goods  on  board  for  the  time  he  did.  Still, 
strictly  speaking,  the  defendants  would 
probably  have  been  entitled  to  have  had 
the  rule  made  absolute  for  a  new  trial, 
but  they  have  rightly  given  way,  and  ob- 
tained thereby  the  full  amount  of  any 
difference  that  could  have  been  caused  by 
the  misdirection,  but  under  these  circum- 
stances I  entirely  agree  with  the  rest  of 
the  Court  that  each  party  should  pay  their 
own  costs  of  this  rule. 

Rule  discharged  on  terms. 

AttomeTS — Oregory,  Rowcliffes  &  Bavle,  for  iJl 

parties. 


1873. 
Jan.  31. 
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LEBEAU  AND  ANOTHEB  V.  THB 
GENERAL  8TEAH  NAVIOATION 
COHPANT. 

Inferior  Court — Mayor's  Court  of  Lond^m 
Procedure  Act,  1857  (20  ^  21  Vict.  e.  clvii.) 
— Points  reserved  for  Superior  Court — Ju- 
risdiction of  Mayor's  Court  over  Cause. 

The  \Oth  section  of  the  Mayor's  Court  of 
London  Procedure  Act,  1857  (20  ^  21  Viet, 
e.  clvii.)  enailes  either  party  to  a  suit  in 
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that  Court,  if  leave  he  given  to  him  hy  the 
Judge  on  the  trial,  to  move  in  any  of  the 
Superior  Courts  to  enter  a  verdict  or  nonsuit, 
as  the  case  may  be,  and  gives  the  superior 
Court  power  to  maJce  such  order  therein  as 
it  may  thit^  proper,  and  directs  judgment 
to  be  entered  accordingly : — ^Held,  that  the 
idtpoeal  by  the  superior  Gmirt  of  a  rule  to 
tmier  a  wmsuit  moved  for  v/tider  such  \Oth 
section,  does  not  take  away  the  jurisdiction 
of  the  Judge  of  the  Mayor's  Court  to  enter- 
Uiin  an  application  for  a  iieu)  trial. 

This  cause,  which  was  for  breach  of  a 
contract  by  the  defendants  to  carry  and 
deliver  certain  goods,  was  brought  and 
tried  in  the  Lord  Mayor's  Court  of  Lon- 
don, when  a  veardict  was  found  for  the 
plaintiffs.  A  rule  viei  to  set  such  verdict 
aside  and  to  enter  a  nonsuit,  pursuant 
to  leave  given  by  the  Judge  of  the  Mayor's 
Court,  was  moved  for  and  obtained  by 
the  defendants,  under  section  10  of  the 
Mayor's  Court  of  London  Procedure  Act, 
1857  (20  A  21  Vict.  c.  clvii.),  in  the  Court 
of  Common  Fleas,  and  after  argument 
was  discharged  by  that  Court  in  Michal- 
mas  Term  last  (see  the  case  reported  ante 
C.P.  1).  Afterwards,  but  before  judg- 
ment was  signed  for  the  plaintiffs,  the 
defendant  applied  for  and  obtained  from 
the  Judge  of  the  Mayor's  Court  a  rule  for 
a  new  tnal,  on  the  ground  of  surprise  and 
of  material  evidence  having  since  come  to 
the  knowledge  of  the  defendants. 

Field  (PTfwWi/ with  him),  for  the  plain- 
tiffs, now  moved  for  a  writ  of  prohibition 
to  prohibit  the  Judge  of  the  Mayor's 
Court  from  again  trying  the  cause. — After 
tiie  disposal  of  the  rule  nisi  to  enter  a 
nonsuit  there  was  an  end  to  the  matter, 
and  the  Mayor's  Court  had  no  jurisdiction 
except  to  carry  out  the  order  of  the  supe- 
rior Court.  The  10th  section  of  the 
Mayor's  Court  of  London  Procedure  Act» 
1857,  which  gives  either  party,  when  leave 
lias  been  given  by  the  Judge  of  the  Mayor's 
Court,  power  to  move  for  &  rule  in  any  of 
the  Superior  Courts  to  set  aside  the  verdict 
or  nonsuit,  empowers  the  Superior  Court 
to  grant  or  refuse  such  rule,  and  "  to  make 
such  orders  thereupon  and  as  to  costs  as 
the  same  Court  shall  think  proper."  The 
section  farther  enacts  that  "  in  case  the 

Court  before  whom  such  rule  shaU  be 


heard  shall  order  the  same  to  be  dis- 
charged, the  party  obtaining  any  such 
order  may,  upon  delivering  the  same  or 
an  office  copy  thereof  to  the  registrar,  be 
at  hberty  to  proceed  in  any  such  action 
as  if  no  such  rule  nisi  had  been  obtained ; 
and  if  a  verdict  be  ordered  to  be  entered 
for  the  plaintiff  or  dfBfendant,  or  a  nonsuit 
be  ordered  to  be  entered,  as  the  case  may 
be,  judgment  shall  bo-  entered  accord- 
ingly." No  doubt  by  section  22  it  is  en- 
acted that  "  the  Judge  of  the  Court,"  that 
is,  the  Mayor's  Court,  "  may  at  any  time 
within  the  jurisdiction  of  the  Court  hear 
and  grant  applications  for  rules  to  shew 
cause  in  arrest  of  judgment,"  "  or  for 
granting  new  trials,  and  for  entering  non- 
suits and  verdicts  in  causes  pending  in  the 
Court,"  but  the  power  given  by  that  sec- 
tion must  be  limited  to  the  time  during 
which  the  cause  is  before  the  Mayor's 
Court.  Here  by  the  appeal  to  the  Su- 
perior Court,  under  the  10th  section,  the 
cause  was  no  longer  in  the  Mayor's  Court 
except  for  the  purpose  of  carrying  out  the 
order  of  the  superior  Court. 

BoviLL,  C.J. — ^I  think  that  there  can  be 
no  reasonable  doubt  as  to  the  construction 
of  the  10th  section  of  the  Mayor's  Court  of 
London  Procedure  Act,  1857,  and  that  the 
Legislature  meant  thereby  to  give  power 
to'  the  Judge  of  the  Mayor's  Court  on  the 
trial  of  a  cause  before  him  to  reserve 
questions  for  the  opinion  of  any  of  the 
Superior  Courts  at  Westminster,  and  that 
judgment  should  be  according  to  the  di- 
rection of  such  Superior  Court  on  the 
points  so  reserved,  but  it  is  only  on  the 
points  reserved  at  the  trial  that  the  Supe- 
rior Court  has  any  jurisdiction  over  the 
proceedings  in  the  Mayor's  Court,  and 
there  is  nothing  in  the  Act  to  prevent 
an  application  to  the  Judge  of  the  Mayor's 
Court  for  a  new  trial  being  made  either 
before  or  after  any  motion  in  a  Superior 
Court  under  this  10th  section. 

Keating,  J.,  Grove,  J.,  and  Honiman, 
J.,  concurred. 

Hule  refused. 

Attorneys— Learoyd  &  Learoyd,  for  plaintiffs; 
Q.  Ashley  &  Tee,  for  defendant. 
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PN  THE  EXCHEQUER  CHAMBER.] 
Aj^pecifrom  the  Court  of  Common  Pleas.) 

jg-„         fBATLEY     V.     THE     MANCHESTEB, 
P  h    10     1       SHEFFIELD  AND  LINCOLNSHIEB 


RAILWAY   COMPAKT. 


Bailway  Gomparvy — Injury  hy  removing 
a  Passenger  from  a  Carriage  under  Mis- 
take. 

By  the  rules  and  hyelaws  of  a  railway  com- 
pany the  porters  were  directed  to preverlt pas- 
sengers from  leaving  trains  whilst  in  motion, 
and  to  do  all  in  their  power  to  promote  the 
comfort  of  the  passengers  and  interests  of  the 
company,  and  specially  given  powers  of  re- 
moval under  certain  specified  eircumatanees 
not  applieaible  to  the  particular  ease.  And  it 
tvQfi  found  by  a  case  stated  in  an  action  for 
injury  to  a  passenger  in  his  removal  from 
a  carriage  hy  a  porter  under  the  mis- 
talcen  idea  th^t  A«  was  in  a  wrong  train ; 
that  he  was  violently  removed  just  as  the 
train  was  moving ;  that  it  was  the  duty  of 
the  porters  to  prevent  passengers  going  by 
wrong  trains  as  fhr  as  poss^le ;  hut  if  they 
were,  to  request  them  to  aUght,  and  on  re- 
fusal, report  them  with  a  view  to  charging 
any  excess  of  fare,  hut  not  remove  them : — 
Held,  by  the  Court  of  Exchequer  Chamber, 
affirming  the  decision  of  the  Court  of  Com- 
mon Pleas,  that  there  was  evidence  of  the 
porter  having  acted  within  the  scope  of  his 
authority  and  abused  it,  and  that  the  com- 
pany were  responsible. 

This  was  an  appeal  ftom  a  judgment 
(r^rted  41  Law  J.  Rep.  (n.s.)  C.P. 
278)  of  the  Court  of  Common  Fleas,  dis- 
charging a  role  to  enter  a  nonsnit  or 
verdict  for  the  defendants. 

The  action  was  for  injury  caused  to  the 
plaintiff,  a  passenger  on  the  defendants' 
railway,  by  a  porter  pulling  him  out  of  a 
train  under  the  mistdcen  idea  that  it  was 
the  wrong  one. 

As  the  case  stated  on  appeal  contained 
Torions  precise  statements  which  were  not 
presented  to  the  Court  below  on  the 
argument  of  the  rule,  it  seems  advisable 
to  print  in  extenso,  the  material  parts  of 
the  case,  which  were  as  follows  : 

8.  The  plaintiff,  after  taking  a  third 
class  ticket  by  the  defendants'  line,  as 
before  mentioned,  proceeded  to  enter  and 
take  his  seat  in  a  third  class  carriage 


forming  part  of  the  train.  Upon  his 
doing  so,  one  of  the  porters  in  the  employ 
of  the  defendants  asked  him  where  hs 
was  going,  to  which  he  replied,  "To 
Woodley,  and  thence  to  Stockport  and 
Macclesfield."  The  porter  rejoined,  "You 
are  in  the  wrong  train — ^you  most  come 
out ; "  and  immediately  and  just  as  the 
train  was  moving  off,  violently  pulled 
out  the  plaintiff  and  threw  him  down  pn 
the  platform.  The  plaintiff  by  the  fall, 
under  the  circumstances  above  mentioned, 
sustained  the  bodily  injuries  in  respect  of 
which  this  action  was  brought:  At  the 
time  that  the  plaintiff  was  pulled  oat  of 
the  carriage  and  thrown  on  iixe  platform 
one  of  the  superior  officers  of  the  com- 
pany  was  standing  near,  and  called  out 
to  the  porter,  "You  ....  Why 
did  yon  not  let  the  man  go  P  If  he  was 
in  the  wrong  train  they  would  have 
brought  him  back."  The  plaintiff  was 
in  &ct  in  the  proper  train  and  in  that  by 
which  he  intended  to  travel. 

It  was  proved  that  it  was  part  of  the 
duties  of  the  porters  to  prevent  pafisen- 
gers  going  by  wrong  trains  as  &r  as  they 
were  able  to  do  so. 

4.  The  rules  and  bye-laws  of  the  com- 
pany were  put  in  evidence  on  behalf  of 
the  defendants,  and  it  was  further  proved 
that  the  porters  and  servants  of  the  com- 
pany, including  the  porter  whose  conduct 
caused  the  injury  to  the  plaintiff,  were 
supplied  with  copies  thereof.  Copies  of 
these  rules  and  bye-laws  accompany  and 
are  to  be  taken  as  forming  part  of  the 
case,  and  may  be  referred  to  in  the  ail- 
ment. 

5.  Among  the  rules  and  bye-laws  aie 
contained  the  following  : — 

Rule  71.  "  Clerks  in  charge,  station- 
masters,  guards,  police  and  porters  are 
on  no  account  to  suffer  passengers  to  get 
into  or  out  of  the  carriages  while  tiie 
trains  are  in  motion  in  contravention  of  the 
bye-laws;  and  the  names  and  addresses 
of  any  persons  persisting  in  so  offending 
are  to  be  immediately  reported  to  the 
snperintondent  of  the  line." 

Rule  92.  "Porters  are  to  act  under 
the  orders  of  the  clerks  in  charge,  station- 
masters,  statioutinspectors  and  foremen. 
They  are  to  do  the  work,  and  attend  to 
whatever  busineBS  they  may  have  assigned 
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to  them,  exerting  themselves  for  the  good 
order,  regolarity  and  cleanliness  of  the 
trains  and  stations  where  they  are  placed, 
and  do  all  in  their  power  to  promote  the 
oomfoft  of  the  passengers  and  the  in> 
terests  of  the  company." 

Role  101.  "  If  the  clerk  in  charge  or 
guard  has  reason  to  suppose  that  any 
passenger  is  withoat  a  ticket,  or  is  not  in 
the  proper  carriase,  he  must  request  the 
person  to  shew  hun  his  ticket,  have  any 
irr^olarity  corrected,  and  the  excess 
paid,  if  any  is  due ;  and  should  any  pas- 
senger wish  to  chsinge  his  place  &om  an 
inferior  to  a  superior  carriage,  the  guard 
mast  see  the  excess  fare  paid  at  the 
station  where  the  change  is  made." 

Role  105.  "  The  doois  of  the  carriages 
on  the  off  side  are  always  to  be  locked, 
and  guards  must  see  that  passengers 
keep  their  seats  in  case  of  any  stoppage 
on  the  road,  except  when  necessary  to 
alight,  and  to  exert  themselves  to  prevent 
passengers  getting  in  or  out  of  the  train 
while  in  motion." 

Rnle  107.  "  Smoking  in  the  carriages 
and  at  the  stations  must  not  be  allowed  ; 
and  in  the  event  of  any  passenger  being 
disorderly  and  misconducting  himself 
the  guard  must  endeavour  to  stop  the 
nuisance ;  but  in  case  he  cannot  succeed 
by  gentle  means,  he  must  take  such  a 
course  as  may  be  considered  necessary, 
and  either  place  the  offender  in  a  com- 
partment alone  or  leave  him  at  the  -  next 
station,  according  to  circumstances;  in 
all  cases  obtaining  and  reporting  his 
name  and  address,  if  possible,  to  the 
superintendent  of  the  line," 

Byelaw  4.  "Smoking  is  strictly  pro- 
hibited, both  in  the  carriages  and  on 
the  company's  sta^ons  or  premises; 
eveiy  person  smoking  in  a  carriage,  or 
in  any  station,  or  in  or  upon  any  of 
the  company's  premises,  is  hereby  sub- 
jected to  a  penalty  not  exceeding  forty 
shillings;  and  every  person  persisting 
in  smoking  in  a  carriage  or  station, 
or  upon  the  company's  premises,  after 
being  warned  to  desist,  shall,  in  addi- 
tion to  incurring  a  penalty  not  exceed- 
ing forty  shillings,  be  immediately,  or  if 
travellii^,  at  the  first  opportnmty,  re- 
moved from  the  company's  premises." 
Byelaw  5.  "Any  person  found  in  the 


company's  carriages  or  stations,  or  on  the 
company's  premises,  in  a  state  of  intoxica- 
tion, or  committing  any 'nuisance,  or  other- 
wise wilfully  interfering  with  the  comfort 
of  other  passengers,  is  hereby  subjected  for 
every  such  offence  to  a  penally  not  ex- 
ceeding forty  shillings,  and  shall  imme- 
diately, or  if  travelling,  at  the  £rst 
opportunity,  be  removed  fi:x>m  the  com- 
pany's premises." 

Byelaw  8.  "  Any  person  who  shall  enter 
or  leave,  or  shall  attempt  to  enter  or  leave 
any  of  the  carriages  while  the  train  is  in 
motion,  or  at  any  other  place  than  the 
regular  passengers'  platform,  or  other 
place  appointed  by  the  company  for  pas- 
sengers to  enter  or  leave  the  carriages, 
shall  for  every  such  offence  forfeit  and 
pay  any  sum  not  exceeding  forty  shillings." 

6.  It  is  the  duty  of  the  porters  of  the 
company,  if  passengers  are  in  a  wrong 
train  or  carriage,  to  inform  them  of  the 
fact  and  request  them  to  alight  before 
the  train  starts,  and  in  default  of  their 
doing  so,  to  report  them  to  the  guard 
with  the  view  of  their  being  charged  any 
excess  iare  which  may  be  due  under  the 
circumstances,  bat  not  to  remove  them 
fiiom  the  train  or  carriage. 

7.  It  was  objected  on  behalf  of  the  de- 
fendants that  the  porter  had  no  authority 
from  the  company,  express  or  implied,  to 
drag  the  plaintiff  out  of  the  carriage 
under  the  circumstances  above  stated. 
That  it  was,  in  &ct,  in  contravention  of 
the  rules,  and  not  within  the  scope  of  his 
employment,  but  a  wilful  and  illegal  act 
of  his  own,  done  on  his  own  responsi- 
bility, for  which  the  company  were  not 
liable.  The  learned  Judge  gave  the  de- 
fendants leave  to  move  to  enter  a  nonsuit 
or  a  verdict  on  those  grounds.  The  jury 
found  a  verdict  for  the  plaintiff  -with 
200Z.  damages. 

Hughes  argued  for  the  appellants. 
M'Intyre,  for  the  respondents,  was  not 
called  on. 

Kelly,  C.B. — The  result  of  the  cases 
is  the  principle  that  where  a  servant  of  a 
railway  company  acting  within  the  scope 
of  his  employment  does  even  the  reverse 
of  what  he  is  directed  to  do,  yet  the  com- 
pany are  liable.  It  is  here  found  that  it 
was  the  duty  of  the  porter  to  prevent 
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persons  firom  travelling  in  a  wrong  car- 
riage, as  far  as  he  was  able.  It  therefore 
was  his  duty,  if  he  believed  a  passenger 
to  be  in  a  wrong  carriage,  to  rectifj  this, 
and  in  doing  so  he  would  be  acting  as  he 
believed  in  the  performance  of  his  daty, 
and  many  cases  might  arise  where  he  wonld 
have  no  other  means  than  the  nse  of 
force,  thongh  here  it  has  been  unfortu- 
nate. And  the  case  is  distinguishable 
from  those  cases  where  there  has  been  one 
isolated  act  in  direct  disobedience  to 
orders.  It  is  true  that  here  among  the 
many  duties  stated  there  is  one  apparently 
pointed  against  a  porter  dragging  a  pas- 
senger out  of  a  carriage,  bat  it  most  be 
difficult  in  many  cases  to  determine  what 
to  do,  especially  with  many  and  conflict- 
ing orders,  and  a  porter  may  forget  and 
think  he  is  performing  his  duty.  Again 
it  is  his  dnty  to  do  his  best  to  promote 
the  comfort  of  the  passengers  and  in- 
terests of  the  company,  and  if  he  believes 
he  can  only  do  his  duty  by  pulUng  a  pas- 
senger out  of  a  carriage  it  is  difficult  to 
say  he  is  not  acting  within  the  scope 
of  his  employment,  thongh  disregarding 
some  other  order.  This  case  is  not  within 
the  cases  which  have  been  cited,  those 
were  cases  of  isolated  acts,  here  the 
porter  was  acting  m  he  honafide  believed 
in  discharge  of  his  duty,  and  therefore 
acting  within  its  scope.  Judgment  should 
therefore  be  affirmed. 

Maktin,  B.— I  also  think  judgment 
should  be  affirmed.  The  case  is  governed 
by  the  law  of  master  and  servant,  and 
the  rules  and  byelaws  have  nothing  to  do 
with  it,  and  if  a  porter  on  a  mistaken 
idea  thinks  he  ought  to  pull  a  passenger 
out  of  a  carriage  the  company  is  respon- 
sible. 

BuLCKBTOK,  J. — I  am  of  opinion  that 
judgment  should  be  affirmed.  The  law  is 
clear  that  where  a  servant  is  acting  within 
the  scope  of  his  authority,  even  if  he  act 
with  great  negligence,  yet  the  master  is  re- 
sponsible. This  was  decided  in  Oreenvjood 
V.  Seymour  (1),  where  there  was  great 
excess.  Therefore  here  the  question  is 
whether  there  was  evidence  that  the 
porter  was  acting  within  the  scope  of  his 
authority,  and  abusing  it.     And  I  think 

(1)  30  Law  J.  Rep.  {v.a^  Exch.  827 ;  s.  c.  nom. 
Sej/mour  v.  Oreemoood,  7  HuiL  &  N.  365. 


the  Court  below  decided  this  on  the  true 
ground.  One  of  the  rules  is  that  tlie 
porters  are  to  do  all  in  their  power  to  pro- 
mote the  comfort  of  the  passengers  and 
the  interests  of  the  company.  No  doubt 
here  the  porter  made  a  blunder  and  did 
not  do  so,  but  he  had  authority  to  prevent 
passengers  going  by  a  wrong  train.  "Was 
there  not  authority  if,  as  he  supposed,  the 
passenger  was  in  the  wrong  carriage,  and 
would  the  pulling  out  be  without  his 
authority  ?  I  agree  with  the  Court  below 
"  that  there  was  evidence  of  an  authority 
to  remove  a  person  in  a  wrong  carriage 
abused  by  a  blundering  servant  of  the 
company."  Bat  it  is  clear  on  the  autho- 
rities that  if  a  servant  be  acting  within 
the  scope  of  his  authority,  though  he 
abuse  it,  the  master  is  responsible. 

Mellor,  J. — I  am  of  the  same  opinion. 
It  seems  to  me  on  the  case  that  there  was 
a  general  authority  as  respects  persons  in 
a  wrong  carriage,  and  that  the  porter  went 
beyond  it  and  blundered. 

Pioorr,  B. — The  case  is  very  near  the 
line,  bat  I  agree  with  the  judgment  of  the 
Court  of  Common  Fleas. 

Lush,  J. — I  agree,  and  I  base  my  judg- 
ment on  the  fact  that  it  was  the  porter's 
duty  to  prevent  persons  travelling  in  a 
wrong  carriage  as  far  as  he  was  able.  He 
supposed  this  was  the  case,  did  an  act  he 
might  have  done  if  he  had  been  right,  and 
in  doing  it  supposed  he  was  anthorised 
so  to  act. 

Cleasbt,  B. — The  rules  do  not  seem  to 
me  to  touch  the  case,  and  the  porter  must 
act  independently  of  them.  The  Court 
of  Common  Pleas  say,  "  there  was  evi- 
dence of  an  anthoriiy  to  remove  a  person 
in  a  wrong  carriage."  If  so,  no  doubt  the 
company  were  liable,  but  in  this  case 
stated  on  appeal,  aU  I  can  find  are  the 
statements  m  paragraphs  3  and  6.  As, 
however,  the  rest  of  the  Court  are  clear 
as  to  the  statement  in  paragraph  3  coin- 
ciding with  the  statement  in  the  jndg- 
ment  below,  I  concur  in  affirming  that 
judgment. 

Jitdgment  affirmed. 

Attorneys — Cunliffe  &  Bcanmont,  agenta  for  Ijn- 
gords,  Hanchester,  for  appellants;  Lewis  Sc 
Sons,  agent  for  Higginbottom  &  Barclay,  Mac- 
clesfield, for  respondent. 


Digitized  by 


Google 


dit^^  9h.B.(^  ■dy^UJ>€Ji'jsi. 


Vol.  42.] 


HILARY  TERM,  1873. 


81 


{In  the  Second  Dwition  of  the  Court.) 

1872.  -|  'f'<rS.il/J>  j^ri 

May  31.    I  n'ciirrar  v.  the  metsopolitaii 

1873.  r  BOABD  OF  WORKS  (1). 

Feb.  7.  J 

C(ym.fen»atiom, — Lands  Clauses  Consolid- 
ation Act,  1845  (8^9  Vwt.  c.  18),  s.  68— 
Lands  injuriouslij  affected — Thames  Em- 
hanhment  Act,  1862  (25  ^  26  Vict.  c.  xliii.) 
— Thames  Embankment  (North  and  South) 
Act,  1868,  31  4-  32  Vict.  c.  ox. 

The  plaintiff  carried  on  business  in  pre- 
mises consisting  of  a  house,  warehouse, 
stables,  Sfc.  near  a  draw-dock  leading  into 
the  River  Thames.  The  dock  was  free  and 
public,  but  was  pmieipalh/  used  by  the 
plaintiff  and  certain  other  persons  whose 
premises  were  in  proximity  to  it.  A  road- 
way existed  between  the  edge  of  the  dock 
and  the  plaintiff's  premises,  which  had  an 
enhanced  market  value  by  reason  of  their 
proximity  to  the  dock.  The  defendants  in 
making  an  embankment  under  their  private 
Acts  filled  up  and  destroyed  the  dock ;  and 
thereby  the  plaintiff's  premises  became 
diminished  in  value  in  the  market : — Held, 
by  the  Court  of  Exchequer  Chamber 
(CUASBT,  B.,  dissentiente) ,  affirming  the 
judgment  beloio,  that  the  plaintiff  was  en- 
titled to  compensation  under  8^9  Vict. 
e.  18.  s.  68,  as  his  land  had  been  injuri- 
ously affeet&l  by  the  defendants'  works. 

Specul  Case  stated  nnder  a  Jndge's 
order.  The  plaintiff  resided  and  carried 
on  basiness  an  a  carman,  and  contractor  for 
Boppljing  builders  with  lime,  bricks  and 
other  materials,  and  as  a  large  dealer  in 
sand  and  ballast,  at  premises  which  he 
held  under  a  lease  for  80  years  from 
Michaelmas,  1854. 

The  premises  consisted  of  a  house  with 
warehouse,  stables  and  business  premises, 
and  were  situate  in  Whitefriars,  in  the 
City  of  London,  near  a  draw-dock  known 
under  the  name  of  the  Whitefriars  Dock, 
leading  into  the  River  Thames,  and  which 
was  very  largely  used  by  the  plaintiff  in 
the  way  of  his  business.  The  draw-dock 
was  a  free  and  open  public  dock,  but  was 
principally  used  by  the  plaintiff,  the  City 
Gas    Company,    the    Commissioners    of 

(I)  Coram  Willes,  X,  and  Keating,  J. 
Nnr  Sxans,  42.— CJ. 


Sewers  for  the  City  of  London,  and  the 
other  persons  whose  respective  premises 
were  in  proximity  to  it.  The  plaintiff  had 
no  right  or  easement  in  or  to  the  said 
draw-dock,  other  than  his  right  as  one 
of  the  public,  nor  was  there,  appurtenant 
or  otherwise,  belonging  to  the  plaintiff's 
said  premises,  any  easement,  right  or 
privilege  in  or  to  the  dock. 

The  dock  at  the  time  of  its  being 
stopped  as  hereinafter  mentioned,  was  of 
the  length.of  352  feet  and  of  the  width  of 
46  feet  at  the  outlet  upon  the  River 
Thames  and  of  30  feet  at  its  head.  It 
originally  and  before  the  plaintiff  became 
possessed  of  his  premises  extended  to 
Tudor  Street;  but  about  twenty  years 
.  ago  it  was  shortened  to  its  present  length 
by  the  Commissioners  of  Sewers  for  the 
(Xty  of  London,  who  filled  in  the  end  and 
converted  it  into  a  roadway  and  paved 
the  space  so  obtained,  and  have  down  to 
the  present  time  kept  the  roadway  in 
repair.  Prior  to  such  filling  in,  the  road- 
way between  the  plaintiff's  premises  and 
the  edge  of  the  dock  was  about  twenty 
feet  wide. 

By  reason  of  the  proximity  of  the 
dock  to  the  plaintiff's  premises  and  access 
given  by  the  dock  to  and  from  the  River 
Thames,  the  premises  were  rendered  more 
valuable  as  premises  either  to  sell  or  oc- 
cupy with  reference  to  the  uses  to  which 
any  owner  might  put  them. 

In  the  execution  of  the  works  autho- 
rised by  the  Thames  Embankment  Act, 
1862  (25  &  26  Vict.  o.  xciii.),  and  the 
Thames  Embankment  (North  and  South) 
Act,  1868  (31  &  32  Vict.  o.  cxi.),  in  the 
month  of  October,  1868,  a  solid  embank- 
ment was  carried  along  the  foreshore  of 
the  Thames  and  permanently  stopped 
up  and  destroyed  the  Whitefriars  dock. 
By  reason  of  the  stopping  up  and  destruc- 
tion of  the  dock  and  the  destruction 
thereby  of  the  access  to  and  from'  the 
River  Thames,  the  plaintiff's  premises  be- 
came, as  premises  either  to  sell  or  occupy- 
in  their  then  state  and  condition  and  with 
reference  to  the  uses  to  whigh  any  owner 
or  occupier  might  put  them  in  their  then 
state  and  condition,  permanently  damaged 
and  diminished  in  value ;  and  the  plaintiff 
alleged  that  consequently  he  became  en- 
titled to  compensation.    The  defendants 
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denied  that  he  was  so  entitled  and  iasaed 
their  -vrarrant  to  the  sheriffs  to  sammon 
a  jniy,  withoat  prejudice  to  thrfr  right  to 
dispute  the  question.  The  jury  assessed 
the  amount  of  the  injury  and  damage  at 
1,9001. 

The  question  for  the  opinion  of  the 
Court  was,  whether  under  the  circum- 
stances set  forth  in  the  case  the  plaintiff's 
interest  in  his  premises  was  injuriously 
affected  within  the  Lands  Clauses  Conso- 
lidation Act,  1845,  80  as  to  entitle  him  to 
compensation.  If  the  Court  should  be  of 
opinion  in  the  affirmative,  judgment  was 
to  be  entered  for  the  plaintiff  for  1,900Z., 
with  costs  of  suit.  If  the  Court  should 
be  of  opinion  in  the  negative,  then  judg- 
ment of  nolle  prosequi  was  to  be  entered 
for  the  defendants  with  costs. 

Prentice  {Thetiger  with  him),  for  the 
plaintiff. — This  case  falls  within  the  prin- 
ciple of  Beckett  y.  The  Midland  Baihoay 
Company  (2).  The  premises  here,  as  in 
that  case,  were  as  prenuses  permanently 
damaged  by  reason  of  the  stopping  up  of 
the  dock  in  the  making  of  the  embank- 
ment by  the  defendants.  The  premises 
are  actually  and  permanently  depreciated 
as  a  merchantable  article.  Chamberlain 
▼.  The  London  and  Crystal  Palace  Railway 
Company  (8)  is  also  in  point  in  favour  of 
the  plaintiff.  That  case  is  not  over- 
ruled by  Bickett  v.  The  MetropoUtan 
Railway  Company  (4),  which  is  distin- 
guishable on  the  ground  that  there 
the  plaintiff  had  suffered  no  special 
damage,  excepting  in  degree,  beyond  the 
rest  of  the  public,  whilst  here  there  is  a- 
special  damage  of  a  permanent  nature  to 
the  particular  occupier  of  these  premises. 
The  Queen  v.  The  Metropolitan  Board  of 
Works  (5),  may  be  relied  upon  by  the 

(2)  37  Law  J.  Rsp.  (k.s.)  C.P.  11;  ^.e.  Law 
Rep.  3  C.P.  82. 

(3)  2  B.  &  S.  606  ;  b.  c.  31  Law  J.  Eep.  (h.s.) 
Q.B.  201  ;  B.  c.  iu  Error  2  B.  &  S.  617 ;  s.  c.  32 
Law  J.  Rep.  (n.s.)  Q.B.  173. 

(4)  6  B.  &  S.  617 ;  8.  c.  34  Law  J.  Rep.  (n.s.) 
Q.B.  267 ;  s.  c  in  the  House  of  Lords  36  Law  J. 
Rep.  (ir.8.}  a.B.  205 ;  ».  c.  Law  Rep.  4  £.  &  L  App. 
176. 

(6)  38  Law  J.  Rep.  (k.8.)  H.O.  201 ;  i.  c  Law 
Rep.  4  0,3.  368. 


other  side,  but  this  case  must  be  ranged 
under  Rickelt's  Case  (4)  and  not  under 
Beeketi's  (2)  or  Chamberlain's  (3)  cases. 
Here  an  action  would  have  lain  for  what 
the  defendants  did,  if  they  had  not  acted 
under  an  Act  of  Parliament.  There- 
fore the  plaintiff  ia  entitled  to  compen- 
sation. 

[Kbat»o,  J. — It  used  to  be  said  that 
the  test  was  that  where  an  action  would 
have  lain  but  for  the  Act  of  Parliament, 
there  compensation  is  recoverable,  but 
that  is  now  shaken.] 

Yes.  In  The  Caledonian  Railway  Com- 
poAiy  Y.  Ogihy  (6),  that  is  stated  not  to 
be  a  conclusive  test. 

Hawkins  (PhiUrrick  with  him),  for  the 
defendants. — In  all  the  cases  where  com- 
pensation has  been  obtained  there  has  been 
an  interference  with  the  property  i,tself, 
or  with  some  peculiar  private  right  at- 
tached to  it.  In  Beckett's  Case  (2)  the  road 
was  narrowed,  so  that  the  plaintiff  sus- 
tained a  particular  private  injury  beyond 
anything  sustained  by  the  rest  of  the 
public.  The  remedy  for  the  injury  but 
for  the  Act  of  Parliament,  in  the  present 
case,  would  have  been  by  indictment,  and 
not  by  action — Wood  v.  The  Stourbridge 
Railway  Company  (7).  The  public  road 
was  contiguous  to  the  house  itself  in  Bec- 
kett's Case  (2).  Here  it  is  found  that  the 
dock  was  a  free  and  open  public  dock, 
principally,  no  doubt,  used  by  the  plaintiff 
and  other  persons  whose  premises  were 
in  proximity  to  it,  but  he  had  no  right  or 
easement  other  than  his  right  as  one  of 
the  public.  The  judgment  of  Mellor,  J., 
in  The  Queen  y.  The  Metropolitan  Board  of 
Works  (5),  is  to  the  effect  that  there 
must  be  an  injury  to  the  house  itself  or  to 
some  interest  in  the  house,  and  he  cites 
the  judgment  of  Loni  Cranworth  in  The 
Caledonian  Railway  Company  v.  Ogilvy 
(6)  to  the  same  effect. 

[WiLLES,  J. — I  agree  with  what  Mellor, 
J.,  there  says,  but  it  is  inapplicable  to  the 
facts  of  the  present  case.] 

It  is  not  a  g^und  for  compensation 
that  the  comfort  and  value  of  the  pro- 
perty may  have   been    diminished  —  Re 

(6)  2  Macq.  229. 

(7)  16  Com.  B.  Rep.  N.S.  222. 
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Penny    and  the  South  Eastern   'Railway 
GompoMy  (8). 

Thetiger  in  reply. — ^In  The  Queen  v.  The 
Metropolitan  Board  of  Works  (5)  there 
iraa  no  claim  for  eompensation  in  respect 
<£  the  premises  as  premises.  There  was 
no  statement  in  that  case  that  the  honse 
was  damaged  in  value.  The  injury  there 
was  personal  to  the  claimant  and  not  to 
the  honse.     [He  was  then  stopped.] 

WiLLGS,  J. — It  appears  to  me  that  this 
case  in  effect  comes  within  BeekeU't  Case 
(2),  and  that  we  are  bonnd  by  that 
case.  Moreover,  it  seems  to  me  that  that 
was  a  right  decision,  and  that  it  is  not  at 
vaiiance  with  BadceiVs  Oaae  (4).  In  the 
latter  case  compensation  was  claimed  for 
only  temporary  loss  of  trade  at  the  house, 
and  there  was  no  permanent  injury  di- 
minishing its  value.  This  constitutes  the 
distinction  between  Beckett's  Case  (2)  and 
The  Caledonian  Baihoay  Com/pany  v.  Ogilvy 
(6).  Lord  St.  Leonards  in  the  latter  case 
remarks,  "  In  this  case  I  can  see  nothing 
,by  which  this  gentleman  would  sustain 
damage  beyond  what  everybody  else  sus- 
tains. His  estate  is  not  damaged."  That 
is  to  say,  it  conld  not  be  affirmed  of  that 
property  that  it  would  sell  for  a  less  sam 
in  the  market  on  account  of  what  the 
company  had  done.  One  of  the  judges  in 
Beckett's  Case  (2)  observes,  "  It  must  be 
admitted  that  thei-e  is  great  force  in  the  re- 
marks of  one  of  the  noble  Lords  in  Ogilvy' s 
Case  (6),  as  applied  to  a  case  in  which  there 
is  no  absolute  diminution  in  value  of  the 
property,  in  which  it  cannot  be  affirmed 
that  the  property  will  sell  for  less  in  the 
market  for  a  given  snm,  or  that  it  will 
attract  fewer  tenants  or  let  for  a  less  rent. 
Those  remarks  appear  to  me  to  have  no 
application  to  a  case  where  the  estate 
itself  is  diminished  in  value,  for  when  you 
talk  of  damage  to  an  estate,  you  equally 
damage  it  whether  you  cut  off  an  angle 
of  it  which  may  be  the  least  desirable  to 
a  pnrchaser,  or  take  away  £rom  it  a  sub- 
stantial advMitage  in  respect  of  which  it 
will  fetch  less  in  the  market  than  it  woald 
have  done  with  that  advantage."  That 
distinction  exists  between  this  case  and 

(8)  7  E.  &  B.  660;  S.C.  26  Law  J.  Bep.  (k.s.) 
as.  22d. 


B/idkett's  (4),  The  Caledonian  Bailway 
Company  v.  Ogihy  (6)  and  The  Queen  v. 
The  Metropolitan  Board  of  Works  (5). 

The  last-mentioned  case  seems  like  this 
at  the  first  glance,  but  there  is  no  finding 
in  that  case  that  the  place  in  question 
was  diminished  in  value.  Though  there 
was  an  injury  to  the  pottery,  yet  the 
estate  in  the  market  might  have  fetched 
as  large  a  snm.  There  was,  it  is  true, 
in  that  case  a  personiJ  injury  to  the 
potter,  loss  of  trade  at  a  particular 
place,  and  the  peculiar  use  of  the  land 
mterfered  with,  but  where  land  is 
damaged  to  an  extent  so  as  to  be  worth 
less  to  any  person  or  for  any  use,  by  reason 
of  a  permanent  obstruction  affecting  the 
land  to  all  time,  you  have  a  case  distinct 
from  those.  The  plaintiff's  premises  were 
in  immediate  proximity  to  the  dock,  only 
separated  by  the  road,  and  by  cutting  off 
the  road  immediately  proximate  to  the 
premises  they  were  damaged.  The  pre- 
mises were  thereby  rendered  more  valu- 
able, as  premises,  either  to  soil  or  occupy 
with  reference  to  the  uses  to  which  any 
owner  might  put  them.  Then  it  is  subse- 
qnently  found  that  by  reason  of  the  des- 
tiniction  of  the  dock,  the  premises  became, 
as  premises,  either  to  sell  or  occupy  in  their 
then  state  and  condition,  and  with  refer- 
•ence  to  the  uses  to  which  awy  owner  or 
occupier  might  put  them  in  their  then 
state,  permanently  damaged  and  dimi- 
nished in  value. 

I  need  only  refer  to  Beckett's  Case  (2). 
The  plaintiff  there  was  possessed  of  a 
house  fronting  on  a  highway.  Half  the 
road  was  taken  away  and  the  road  nar- 
rowed, and  the  house  made  less  valuable. 
It  was  there  said  that  instead  of  a  house 
the  place  might  be  used  as  a  gwden,  and 
then  there  would  be  no  damage,  but  the 
Court  laid  down  that  the  property  must  be 
taken  into  consideration  as  it  was  used 
at  the  time,  and  the  occupier  must  not  be 
expected  to  puU  down  the  honse,  and  that 
it  was  in  consequence  of  making  the 
access  less  convenient  by  cutting  off  the 
half  road  that  the  house  was  diminished 
in  value.  That  brings  this  case  within 
Beckett's  (2).  In  Becketes  Case  (2)  the 
further  half  of  the  road  was  cut  off  and 
not  the  immediate  and  proximate  part. 

I  agree  to  what  was  said  in  The  Queen 
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▼.  The  Metropolitan  Board  of  Works  (5)  that 
there  mual;  be  an  injury  to  land  as  distinct 
from  personal  injary,  sach  as  trade  or 
convenience  to  individual,  but  you  cannot 
have  an  injury  to  land  unconnected  with 
the  consideration  of  him  who  has  the  land. 
You  must  consider  the  owner  and  who 
has  the  land.  You  cannot  exclude  the 
notion  of  individuahty  entirely.  Here  it 
is  found  that  the  land  was  damaged  to 
any  owner.  .The  decisions  as  to  iaaccessir 
biUty  caused  to  premises  are  referred  to  by 
Lord  Granworth  in  Ogilvy's  Case  (6).'  In 
one  of  the  reports  of  Beckett's  Case  (2) 
my  brother  Keating  is  reported  to  have 
said,  "  I  look  upon  the  68th  section  of 
the  Lands  Clauses  Consolidation  Act  aa 
procedure  only." 

[Keatino,  J. — ^I  never  said  that.  I 
may  have  said  that  it  had  been  so  sug- 
gested.] 

That  may  be  the  explanation  of  the 
mist£ike,  but  the  68th  section  clearly 
refers  to  more  than  procedure.  This 
damage  to  land  is  an  injury  for  which 
compensation  is  to  be  claimed,  and  a  per- 
manent destruction  of  a  natural  right 
giving  a  value  to  land  in  the  market  is  a  ' 
cause  of  action,  and  gives  a  right  to  com- 
pensation. I  have  no  doubt  this  is  an 
injurious  affection,  and  an  action  could 
have  been  maintained  in  respect  of  it. 
Looking  to  the  case  of  the  Duke  of  Buc- 
detteh  v.  The  Metropolitan  Board  of 
Works  (9),  the  Duke,  who,  having  a  private 
right  in  respect  of  a  small  approach  to 
the  river  was  entitled  to  recover,  I  am 
so  satisfied  of  the  absurdity  of  holding 
that  the  Duke  should  recover,  and 
M'Carthy  not,  that  I  am  of  opinion  that 
our  judgment  should  be  for  the  plaintiff. 

Keating,  J. — I  am  entirely  of  the  same 
opinion.  The  case  of  Beckett  v.  The  Mid- 
land  Railway  (2),  too,  is  binding  on  us 
and  governs  this  case.  The  Caledonian 
Battway  Company  v.  Ogilvy  (6)  is  dis- 
tinguishable and  80  is  Biek^'s  Case  (4), 
as  has  been  pointed  out.  The  cause  of 
injury  in  the  latter  case  was  temporary 
and  to  the  trade  of  the  person  carrying  on 
the  particular  trade  at  the  time.     It  does 

not  overrule  but  recognises  Chamberlain's 

* 

(9)  41  Law  J.   Bep.  (r.s.)  Exch.  137 ;  s.  & 
aw  Rep.  5  H.  of  L.  10,418. 


Case  (3),  which  last-mentioned  case  is  on 
all-fours  with  Beckett's  Case  (2).  Here  the 
obstruction  is  permanent  and  is  not  to  a 
personal  right  or  a  particular  trade,  but  to 
the  house  itself.  It  was  depreciated  in 
the  hands  of  whosoever  it  might  come  to 
the  extent  of  1,9002. 

WiLLBS,  J.,  also  referred  to  The  Queen 
v.  The  Vestry  of  St.  Luke's,  Chelsea  (10). 
Judgment  for  the  plamiiff. 

The  defendants  appealed  from  this 
judgment,  and  the  appeal  was  argued  on 
the  28th  and  29th  of  November  last^  by 
Hawkins  {Philbrwk  with  him),  for  the 
appellants,  and  Prentice  for  the  re- 
spondents. 

Cur.  ado.  vuU. 

The  following  judgments  were  now  de- 
livered on  Feb.  7,  1873— 

Clsasbt,  B. — The  question  in  this  case 
is  whether  the  plaintiff  is  entitled  to  com- 
pensation under  the  68th  section  of  the 
Land  Clauses  Consolidation  Act,  by 
reason  of  his  premises  being  injuriously 
affected  by  the  Thames  Embankment 
made  by  the  defendants. 

I  understand  that  631  my  learned 
brothers  think  the  plaintiff  is  so  entitled. 

I  regret  that  I  cannot  agree  with  them, 
because  the  plaintiff  appears  U>  have 
suffered  in  his  trade  considerable  damage 
from  losing  the  use  of  the  river ;  but  it 
appears  to  me  that  the  case  is  not  brought 
within  the  words  of  the  Act  of  Parlia- 
ment, nor  within  the  construction  which 
they  have  received  in  the  Courts  and  in 
the  House  of  Lords.  If  the  plaintiff  is 
entitled  I  cannot  see  how  any  person 
occupying  premises  in  a  street  communi- 
cating' with  the  river,  who  had  for  the 
purposes  of  his  occupation  made  use  of 
the  river  (a  person  for  instance  who  had 
a  coal  yard,  and  who  had  barges  brought 
up  there,  or  a  builder  having  premises 
contiguous  to  the  new  Courts  of  Law,  and 
engaged  in  some  contract  there)  would 
not  have  a  similar  claim,  for  he  could  un- 
doubtedly shew  that  his  premises  were 
increased  in  'value  by  the  use  of  the  rivejr. 
And  the  multiplicity  of  claims  which  this 

(10)  41  Law  J.  Bep.  (ir.s.)  Q.B.  81. 
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-would  give  rise  to  is  strongly  pointed  ont 
by  Lord  Cranworth  in  Bickett  y.  The 
l£etropolUan  Bailway  GompoMy  (4),  as  a 
good  reason  for  not  extending  the  mean- 
ing of  the  wordfl. 

The  present  case,  as  well  as  that  of 
others  using  the  river,  might  have  been 
made  the  sabjeet  of  special  provision  for 
compensation,  limiting  the  right  within 
certain  limits  and  under  certain  condi- 
tions, but  under  the  general  Act  such 
cases  are  not  provided  for. 

The  plaintiff  was  the  occupier  of  certain 
premises  at  Whitefriars  of  which  he  had 
a  long  lease^  and  where  he  carried  on  an 
extensive  business  in  bricks  and  other 
bailding  materials.  The  premises  were 
situated  at  the  distance  of  about  350  feet 
from  the  general  line  of  the  river  Thames, 
-with  other  premises  between  them  and 
the  river.  There  was,  however,  a  dock 
projecting  from  the  river  into  the  land 
for  the  distance  of  352  feet,  as  shewn  on 
the  plan  which  forms  part  of  the  case, 
and  the  extremity  of  this  reached  to 
-within  about  tweniy-five  feet  of  the  comer 
of  the  plaintiff's  premises,  as  appears  by 
the  scale  at  the  bottom  of  the  plan. 

The  premises  do  not  therefore  adjoin 
the  river  or  adjoin  the  dock,  so  as  to 
give  the  plaintiff  any  of  the  rights  of  a 
riparian  proprietor. 

The  case  finds,  "the  plaintiff  had  no 
right  or  easement  in  or  to  the  draw-dock 
other  than  as  one  of  the  public,  nor  was 
there,  appurtenant  or  otherwise,  belonging 
to  the  plaintiff's  premises  any  easement, 
right  or  privilege  in  or  to  the  said  dock." 
It  appears  to  me  that  if  the  present 
question  was  now  raised  for  the  first  time, 
tiie  finding  referred  to  would  be  con- 
(dnsive  against  the  present  claim.  For  I 
do  not  see  how  premises  can  be  inju- 
riously affected,  unless  there  is  some 
damage  to  the  premises  themselves  or  to 
8ome  right  belonging  to  them.  The 
premises  themselves  would  be  injuriously 
affected  if  there  was  any  structur^ 
damage  by  reason  of  the  execution  of  the 
works,  or  if  (not  to  mention  other  in- 
stances) floods  were  brought  upon  them 
which  made  them  unfit  for  occupation, 
whether  buildings  or  land.  And  the 
premises  would  be  injuriously  affected  by 
loss  of  or  damage  to  some  right  belonging 


to  them  in  -various  ways.  As,  for  ex- 
ample, if  they  were  waterside  premises 
and  entitled  to  the  flow  of  a  river,  and  it 
was  taken  away,  as  in  the  Duke  of  Buc- 
eleitch't  Case  (9),  or  if  right  to  light  and 
air,  or  private  right  of  way,  or  any  similar 
right  belonging  to  the  premises,  were 
interfered  with,  of  which  the  instances 
are  numerous.  Another  instance  may  be 
mentioned,  viz.,  if  the  premises  adjoined 
a  public  highway,  and  in  constructing 
some  work,  a  bridge  for  instance,  either 
to  carry  a  railway  over  a  public  road  or 
to  carry  the  road  over  it,  the  level  of  the 
highway  was  altered,  it  might  be  several 
feet  or  it  might  be  much  less,  in  such  a 
case  the  alteration  of  the  level  might  be  a 
damage  to  the  premises.  The  public  in 
general  might  be  benefited  by  having  a 
more  level  and  convenient  road,  and  the 
person  occupying  the  premises  might  as 
one  of  the  public  share  this  benefit,  but 
he  would  have  a  particular  right  annexed 
to  his  premises  of  having  a  certain  access 
from  them  to  the  highway,  and  if  this 
was  prejudiced  (which  would  be  a  ques- 
tion of  fiust)  he  would  have  a  right  to 
compensation.  The  general  Act  of  Par- 
liament does  not  give  compensation  to  all 
persons  whose  premises  are  made  less 
valuable  for  occupation  in  respect  of  their 
calling  or  trade  carried  on  there  in  re- 
spect of  general  convenience,  but  only 
where  the  premises  themselves  are  in- 
juriously affected,  and  injuriously  affected 
by  the  execution,  of  the  works.  The  pre- 
mises themselves  must  be  taken  or 
injuriously  affected  by  the  execution  of 
the  works  to  give  a  right  to  compensation. 
The  words,  "by  the  execution  of  the 
works,"  point,  as  it  appears  to  me,  to 
the  direct  effect  produced  upon  the  pre- 
mises by  the  works,  the  effect  of  a  con- 
tiguous cutting  upon  the  fabric,  and  of 
embankment  upon  the  light  and  rights  of 
way,  and  so  on. 

This  foundation  of  a  particular  right 
interfered  with  places  a  limit  to  claims, 
which  would  be  almost  unlimited  if  every 
diminution  of  value  was  to  be  considered 
sufficient.  And  as  the  only  reason  for 
the  execution  of  the  works  by  compuisory 
powers  is  that  they  are  a  great  public 
benefit,  any  injury  which  a  person  suffers 
in  common  with  the  rest  of  the  public 
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maj  be  regarded  as  compensated  for  by 
that  benefit.  And  there  is  this  farther 
objection  to  reading  the  words  as  signify- 
ing a  mere  deterioration  of  yalne,  that 
(independently  of  this  being  a  matter  of 
opinion)  this  test  of  the  right  to  compen- 
sation would  be  flnctaating  and  uncertain, 
inasmuch  as  at  one  time  the  premises 
might  appear  to  be  diminished  in  value, 
at  another,  six  months  afterwards,  they 
might  appear  to  be  iucreased,  and  thus  the 
title  to  compensation  would  depend  upon 
when  the  claim  was  made. 

But  although  the  reasons  already  given 
would  have  been  sufficient,  independent 
of  authority,  to  satisfy  me  that  in  the 
present  case  the  plaintiff  was  not  entitled 
to  compensation,  yet  as  similar  questions 
have  already  arisen  and  been  the  subjects 
of  decision  in  all  the  Courts  and  House  of 
Lords,  and  especially  as  the  opinion 
which  I  have  expressed  is  at  variance 
with  that  of  the  Court  below,  it  is  proper 
to  consider  the  effect  of  these  decisions, 
and  to  shew  that  the  conclusion  arrived 
at  is  in  entire  conformity  with  what  they 
established.  The  words,  "injuriously 
affected,"  in  the  Lands  Clauses  Consoli- 
dation Act  received  a  construction  by  the 
Court  of  Queen's  Bench,  in  the  case  of 
Be  Penny  and  the  South  Eastern  'Railway 
<7ompo«y  (8).  The  words  of  Lord  Camp- 
bell are — "The  test  is  whether  before 
the  Bailway  Act  passed,  authorising  the 
company  to  do  what  has  been  done  here, 
an  action  would  have  lain  at  common 
law  for  what  has  been  done,  and  for 
which  compensation  has  been  claimed.  If 
it  would,  that  act  is  authorised  by  the 
Railway  Act,  and  compensation  may  be 
claimed  in  respect  of  it ;  if  the  land  is 
not  taken  and  nothing  is  done  which 
would  have  afforded  a  cause  of  action 
before  the  Act  passed,  then,  although  it 
may  produce  a  deterioration  of  the  pro- 
perty, it  does  not  injuriously  affect  the 
land,  and  constitute  a  ground  for  compen- 
sation." 

The  other  Judges,  Wightman,  Erie  and 
Crompton,  J.J.,  lay  down  the  same  rule  in 
almost  the  same  words.  It  is  taken  from 
the  opinion  of  Lord  Cranworth  in  the 
House  of  Lords  in  the  case  of  The  Gede- 
donian  Eailway  Company  v.  Ogihy  (<>), 
assented  to  by  Lord  St.  Leonards,  which 


is  the  real  foundation  of  the  rule  ainoe 
adopted  by  all  the  Courts  in  dealing  with 
cases  of  this  description.  It  is  unnecessary 
to  refer  to  the  auworities,  but  as  Willes, 
J.,  was  one  of  the  Judges  from  whose 
judgment  the  present  case  is  an  appeal, 
I  may  quote  his  words  in  Beckett  v.  The 
Midland  RaiUoay  Company  (2) — "To  en- 
title a  claimant  to  compensation  under 
the  Land  Clauses  Consolidation  Act,  1845, 
two  things  must  concur,  viz.,  that  he  has 
sustained  a  particular  damage  from  the 
execution  by  the  company  of  the  works 
authorised  by  the  Special  Act,  and  that 
the  damage  was  one  for  which  he  might 
have  maintained  an  action,  if  the  work 
was  not  authorised  by  Parliament." 

The  rule  was  adhered  to  and  acted  upon 
by  the  House  of  Lords  in  Bickett  v.  The 
Metropolitan  BaUway  Company  (4).  It  is 
true  uiat  in  that  case  LordWestbury  states 
his  opinion  to  the  contrary,  and  would 
extend  the  meaning  of  the  words,  "  inja- 
riously  affected,"  by  making  them  include 
any  damage  sustained  by  the  occupier  in 
connexion  with  his  occupation,  but  if  that 
opinion  had  been  adopted,  the  decision 
of  the  House  of  Lords  must  have  been 
different,  and  therefore  it  must  be  con- 
sidered as  rejected  by  the  highest  tri- 
bunal, and  by  that  we  are  bound. 

This  test  is  reaUy  the  same  as  that 
which  has  been  put  already  in  different 
words,  viz.,  that  where  there  is  no  injury 
to  the  premises  themselves,  nor  to  any 
rights  connected  with  them,  there  is  no 
claim  to  compensation,  as  there  can  only 
be  an  action  where  there  is  an  injury  to 
a  right.  In  the  present  case,  according 
to  the  finding  to  which  I  have  before  re- 
ferred, there  is  no  injury  to  the  premises, 
nor  to  any  right  belonging  to  them,  nor 
any  damage  of  a  different  nature  &om 
^that  which  would  be  sustained  by  any 
of  the  public  using  the  dock  regularly  or 
occasionally,  and  when  that  is  the  case^ 
the  redress  for  the  obstruoiaon  to  a  navi- 
gable river  or  highway  is  by  indictment, 
and  not  by  action — The  Sing  v.  The  Di- 
rectors of  the  Bristol  Dodc  Gompany  (11) ; 
Winterhotham  v.  Lord  Derby  (12).     It  ia 

(11)  12  East  429. 

(12)  36  Law  J.  R«p.  (k  s.)  Ezeli.  194 ;  ■.«.  Law 
R<>p.  2  Exch.  316. 
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tme  a  peraon  injared  may  remove  tbe 
obstraction,  so  far  as  is  necessary  to  enjoy 
his  rights — The  Mayor  of  Golchester  v. 
Brooke  (18),  but  he  would  do  this  not 
as  owner  or  occupier  of  particalar  pre- 
mises, because  he  does  not  enjoy  the 
light  in  that  character,  bat  as  one  of  the 
public. 

The  plaintiff,  besides  his  right  as  one 
of  the  public  to  pass  along  the  street  in 
front  of  his  premises,  has  also  the  right 
belonging  to  his  premises  to  pass  from 
them  to  that  street  not  altered  or  inter- 
fered  with,  except  so  far  as  the  Gommis- 
noners  of  Sewers  may  have  rights  over 
it,  with  which  we  have  nothing  to  do ; 
and  if  the  level  of  the  street  had  been 
altered  by  the  works  of  the  defendants, 
or  its  inclination  changed  for  the  worse, 
or  its  use  as  a  highway  taken  away  by  its 
being  stopped,  it  might  be  said  the  par- 
ticnlar  right  of  the  plaintiff  had  been 
prejndioed,  so  as  to  give  him  a  claim  for 
compensation. 

It  appears  to  me  that  the  judgment  of 
the  House  of  Lords  in  Riekett  v.  The 
MetropolUan  Railway  Company  (4)  gives 
authority  to  the  ground  upon  which 
Lord  Granworth  puts  his  judgment.  The 
question  in  that  case  was  the  right  to 
compensation  in  respect  of  the  obstmo- 
tion  of  a  public  street  communicating 
with  a  public  footway,  by  the  side  of 
which  the  plaintiff's  premises  were  situ- 
ated. The  case  was  therefore  like  the 
present  one.  The  obstraction  here  is  of 
a  public  river  communicating  with  the 
street  adjoining  the  plaintiff's  premises ; 
there  it  was  of  a  public  street. 

There  is  no  doubt  this  distinction :  that 
in  that  case  the  obstruction  was  not 
permanent ;  in  the  present  it  is.  But 
this,  it  is  submitted,  can  make  no  dif- 
ference in  the  construction  to  be  given  to 
the  words,  "  injuriously  affected."  Lord 
Cranworth  says  in  that  case,  "  Both  prin- 
ciple and  authoriiy  seem  to  me  to  shew 
that  no  case  comes  within  the  purview  of 
the  statute,  unless  where  some  damage 
has  been  occasioned  to  the  land  itself,  in 
respect  of  which  bat  for  the  statute  the 
oomplaining   party    might   have    main- 

(13)  7  Q.B.  Bep.  339;  s.  c.  Ifi  Law  J.  Bep. 
(ma)  Q.B.  66. 


tained  an  action.  The  injury  must  bo 
actual  injury  to  the  land  itself,  as  by 
loosening  the  foundations  of  buildings  on 
it,  obstructing  its  light  or  its  drains, 
making  it  inaccessible  by  lowering  or 
raising  the  ground  immediately  in  front  of 
it,  or  by  some  such  physical  deteriora- 
tion." Any  other  construction  of  the 
clanse  Would  open  the  door  to  claims  of  so 
wide  and  indefinite  a  character  as  could 
not  hare  been  in  the  contemplation  of  the 
Legislature."  And  he  adds,  after  a  few 
sentences,  "  The  loss  occasioned  by  the 
obstruction  now  under  consideration  may 
be  greater  to  the  plaintiff  than  to  others, 
but  it  affects  more  or  less  all  the  neigh- 
bourhood. He  has  no  ground  of  com- 
plaint' differing,  save  in  degree,  from  that 
which  might  be  made  by  all  the  inha- 
bitants of  houses  in  the  part  of  the  town 
where  the  works  for  forming  the  railway 
were  carried  on." 

Lord  Chelmsford's  judgment  is  prin- 
cipally occupied  with  an  elabo^te  discus- 
sion of  all  the  authorities,  but  before 
examining  them  he  bases  his  judgment 
upon  the  rule  that  the  act  complained  of 
must  have  been  the  subject  of  an  action 
unless  legalized  by  Parliament. 

His  Lordship  in  considering  whether 
an  action  would  be  maintainable,  first 
adverts  in  general  to  the  case  of  personal 
injuiy  or  injuries  of  that  nature  arising 
upon  the  obstruction  of  a  highway* 

In  such  cases,  though  no  doubt  an  action 
would  lie,  there  could  clearly  be  no  com- 
pensation, and  then  the  subject  is  not  fur- 
ther noticed.  He  then  refers  to  the  cases 
in  which  an  action  is  said  to  be  main- 
tainable in  respect  of  damages  connected 
with  the  occupation  of  the  premises,  and 
after  examining  the  adverse  authorities, 
and  referring  to  TAe  King  v.  The  London 
Bock  Company  (14),  and  the  judgment  of 
Erie,  G. J.,  in  the  Exchequer  Ghamber,  in 
the  case  before  the  House,  he  holds  that 
such  damages  are  too  remote  to  be  the 
subject  of  an  action  for  a  public  nuisance, 
and  therefore  not  the  subject  for  com- 
pensation. 

Now  the  words,  "  too  remote,"  are  used 
in  connection  with  the  judgment  in  The 
King  v.  The  London  Dock  Company  (14) 

(14)  6  Ad.  &  &  163 ;  B.  c.  5  Law  J.  Bep.  (n.s.) 
E.B.  19S. 
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as  being  the  e£fect  of  the  judgment  there. 
Those  particnlar  words,  "too  remote," 
were  not  nsed,  bat  tbe  judgment  was,  that 
the  words  injury  to  an  estate  and  interest 
in  land  would  be  established  by  such  con- 
sequences as  the  following,  "  as  if  by  their 
cut  or  bridge  or  any  other  work  they  had 
weakened  the  foundation,  darkened  the 
lights,  stopped  the  drains,  or  done  any 
similar  injury  to  the  houses,  lands,"  &c. 
It  is  not,  therefore,  too  much  to  say  that 
by  the  words,  "  too  remote,"  his  Lordship 
meant  "  too  remote "  from  or  not  con- 
nected with  injury  to  the  premises  them- 
selves, and  this  would  make  the  opinion 
of  Lord  Chelmsford  in  effect  and  substan- 
tially the  same  as  that  of  Lord  Cranworth 
already  given.  His  Lordship  then 'goes 
into  a  full  examination  of  all  the  authori- 
ties, 80  that  the  House  may  give  an 
authoritative  final  decision  upon  the  whole 
case.  Lord  Chelmsford's  judgment  was 
delivered  before  that  of  Lord  Cranworth, 
bat  I  do  not  think  that  it  can  be  doubted, 
after  reading  it  through,  that  if' it  had 
followed  that  of  Lord  Cranworth  he  would 
have  assented  to  Lord  Cranworth's  lan- 
guage above  quoted;  and  the  case  was 
accordingly  held  to  be  one  in  which  com- 
pensation could  not  be  given ;  and  the 
judgment  of  the  Exchequer  Chamber  to 
that  effect  was  affirmed. 

If  the  view  taken  of  Lord  Chelmsford's 
judgment  be  correct  it  woald  not,  I  ap- 
prehend, be  disputed  that  the  decision  of 
the  Ooart  below  is  at  variance  with  the 
ground  of  decision  of  the  House  of  Lords 
and  cannot  be  supported. 

This  case  was  decided  in  the  year  1867, 
bat  there  was  an  earlier  case  in  the  House 
of  Lords  decided  in  the  yearl857,  in  which 
a  similar  question  arose — The  Caledonian 
Railway  Company  v.  Ogilvy  (6).  In  that 
case  (as  I  understand  the  facts  &om  the 
judgment)  a  public  road,  which  was  the 
principal  access  to  a  residence,  was  ob- 
structed by  a  railway  crossing  it  on  a  level 
within  a  few  yards  of  the  lodge.  With- 
out the  Act  of  Parliament  this  would  have 
been  a  nuisance,  and  the  subject  of  an 
action  at  the  suit  of  any  person  who  could 
shew  a  particular  damage  of  a  different 
nature  tvom.  that  suffered  by  the  public 
generally.  The  jury  assessed  the  damage 
for  the  level  crossing  and  severance  at 


560Z.,  and  it  was  held  by  the  House  of 
Lords  that  the  level  crossing  gave  no  claim 
for  compensation,  reversing  the  judgment 
of  the  Scoteh  Court.  In  that  case  the 
obstruction  was  of  a  highway,  in  the  pre- 
sent case  it  is  of  a  public  river,  which  is 
also  a  highway,  and  this  is  the  main  dis- 
tinction between  the  two  cases,  with  the 
addition  that  in  the  present  case  the  ob- 
struction is  complete ;  in  the  other  it  was 
partial,  an  addition  unimportant  in  prin- 
ciple if  the  obstruction  was  injurioas. 
The  case  was  decided  by  Lord  Cranworth 
and  Lord  St.  Leonards. 

Lord  Cranworth  thought  the  case  clear, 
both  upon  principle  and  authority,  upon 
the  ground  that  though  the  plaintiff  suf- 
fered by  the  obstruction  more  than  any 
other  person,  yet  he  did  not  suffer  differ- 
ently, and  therefoire  could  not  have  main- 
tained an  action. 

He  says,  "  But  it  would  only  be  a  more 
fireqaent  repetition  of  the  saime  damage ; 
it  would  not  be  any  damage  different  from 
that  which  might  be  sustained  by  any 
other  subjects  of  Her  Majesty;  for  all 
attempts  at  arguing  that  this  ia  a  damage 
to  the  estate  is  a  mere  play  upon  words." 

Lord  St.  Leonards  decides  the  case 
substantially  upon  the  same  ground.  But 
there  are  passages  in  his  judgment  which 
deserve  particular  notice.  He  pointe  out 
the  distinction  between  the  case  itself  and 
those  cases  in  which  the  highway  which  the 
premises  adjoin  is  itself  interfered  with ; 
a  distinction  of  importance  in  dealing  with 
the  two  cases  upon  which  the  plaintiff 
mainly  relied  of  Beckett  v.  The  Midland 
Bailtoay  Company  (2)  and  Chamberlain 
V.  The  London  and  Crystal  PatoM  Bail- 
way  Company  (3).  Lord  St.  Leonards 
says  in  reference  to  the  case  of  The 
Qtieen  v.  The  Eastern  Counties  Sailioay 
Company  (15),  "In  that  case  there  was 
an  actual  injnry  I  should  say  to  the 
land ;  at  all  evente  there  was  an  injury  to 
the  owner  of  the  land,  which  would  give 
him  an  immediate  right,  no  doubt,  to 
compensation.  From  his  land  he  had 
been  enabled  to  step  at  once  upon  the 
road,  which  had  been  lowered  by  ihe  com- 
pany, and  it  had  been  so  lowered  that  he 
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lost  his  access  to  that  road,  unless  he  had 
new  appliances  in  order  to  enable  him  to 
approach  it.  There  waa,  therefore,  a  real 
injury,  there  was  a  ground  of  complaint 
there,  personal  to  himself,  and  which  was 
not  open  to  the  rest  of  the  world.  It  was 
a  general  complaint  when  he  g^t  to  the 
Toad ;  when  he  got  there  he  had  to  sustain 
an  injury  in  common  with  all  the  rest  of 
the  Queen's  subjects ;  that  is  to  say,  the 
road  might  be  rendered  a  great  deid  less 
easy  to  travel  upon  than  it  was  before  it 
had  been  crossed.  For  that  he  would 
have  no  remedy ;  it  is  a  common  incon- 
venience— all  are  subject  to  it ;  and  the 
power  to  commit  that  injury  was  given  by 
Act  of  Parliament  for  the  public  benefit, 
and  therefore  the  benefit  which  is  re- 
ceived by  the  public  from  the  railway,  is 
considered  to  be  the  only  compensation  to 
which  the  Queen's  subjects  in  general  are 
entitled  in  respect  of  ike  damage  caused 
at  the  particular  spot  over  which  the 
railway  travelled,  or  in  respect  of  which 
the  road  in  that  spot  had  been  lowered." 
He  afterwards  refers  to  the  case  of  The. 
Kivg  V.  The  Directors  of  the  Bristol  Dock 
Company  (11).  In  that  case  the  person 
complaining  was  a  brewer,  who  had  car- 
ried on  his  trade  by  means  of  water 
drawn  firom  a  navigable  river  by  means 
of  pipes.  The  defendants  in  the  execu- 
tion of  public  works  had  fouled  the 
river  and  made  the  water  unfit  for  brew- 
ing, and  they  were  bound  to  make  com- 
pensation to  persons  whose  premises 
were  damaged  or  made  useless,  or  to  pur- 
chase them  at  the  option  of  the  owner. 
The  brewer  endeavoured  to  supply  the 
defect  by  procuring  other  water,  but  was 
unable  to  do  so  and  abandoned  the  pre- 
mises. It  was  held  not  to  be  a  case  within 
the  Act,  because  the  right  to  pure  water 
was  not  a  particular  right  belonging  to 
the  owner  in  respect  of  his  premises,  but 
a  general  right  enjoyed  by  all  the  public. 
Lord  St.  Leonards  is  unable  to  distinguish 
that  case  in  principle  from  OgUvy's  Case 
(6),  and  it  appears  to  me,  I  must  say, 
almost  impossible  to  distinguish  it  from 
the  present  case.  His  Lordship  says,  "  It 
was  held  that  he  had  only  a  general  right ; 
that  nobody  had  any  particular  personal 
right  to  the  water,  that  it  was  common  to 
all  the  King's  subjects,  and  that,  therefore, 
N>w  Sum,  42.— C.P. 


he  was  not  entitled  to  recover  upon  that ' 
ground  alone.  Now  where  is  the  differ- 
ence between  a  public  river  and  a  publio 
road  ?  The  rights  of  both  ore  common, 
A  public  river  is  in  point  of  fact  a  high- 
way, and  a  publio  road  is  a  highway.  You 
use  each  according  to  its  quality,  and  if 
you  have  only  that  common  right  which 
belongs  to  all  men,  yon  cannot  claim  com- 
pensation in  regard  to  a  damage  to  either 
the  one  or  the  other  which  is  authorised 
by  an  Act  of  Parliament.  And  if  in  any 
such  case  Parliament  ever  did  intend  that 
compensation  should  be  given,  it  is  per- 
fectly manifest  that  it  would  be  given 
generally  to  all  within  a  certain  limit, 
because  there  must  inevitably  be  damage 
to  many  to  a  certain  extent."  The  pre- 
sent case  is  one  of  the  stopping  up  of  the 
flow  of  a  river  at  a  particular  spot,  in 
which  the  plaintiff  has  no  difierent  right 
from  that  of  any  other  of  Her  Majesty's 
subjects,  and  the  authorities  given,  I  feel 
bound  to  say,  appear  to  me  to  establish 
that  the  claim  to  compensation  in  such  a 
case  cannot  be  sustained ;  to  allow  it  would 
be  to  break  in  upon  a  rule  established  by 
the  highest  authority  upon  full  considera- 
tion, and  which  prevents  the  mischief 
referred  to  by  Lord  Cranworth  and  Lord 
St.  Leonards.  It  would  also  introduce 
very  great  uncertainty  as  to  the  extent  of 
liability  to  which  all  bodies  executing 
g^reat  public  works  would  be  exposed,  be- 
cause their  liability  would  depend,  not 
upon  any  facts  capable  of  being  ascer. 
tained,  but  upon  the  speculative  opinion 
of  surveyors  and  other  witnesses  upon  the 
deteriorating  effect  of  the  works  upon 
premises  situated  at  a  greater  or  less  dis- 
tance, as  to  which  a  case  of  deterioration 
by  the  loss  of  the  contingent  advantaged 
of  an  available  navigation  might  readily 
be  believed  in  and  easily  established. 

The  matter  is  of  such  general  im- 
portance, involving  a  principle  applicable 
to  so  many  cases,  that  I  have  felt  boand 
to  give  effect  so  far  as  I  could  to  my  own 
opinion,  though  differing  from  so  many 
of  my  learned  brothers.  But  although  the 
authorities  in  the  House  of  Lords  are  to  be 
considered  binding,  even  though  they  vary 
with  decisions  of  other  Courts,  I  ought 
not  to  pass  by  without  noticing  them,  the 
two  cases  upon  which  the  plaintiff  partico- 
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larly  relied.  Beckett  v.  The  Midland  Rail- 
way Company  (2)  was  one  of  those  cases. 
In  that  case  the  plaintiff's  premises  ad- 
joined a  public  highway,  and  the  works 
of  the  defendants  had  narrowed  the  high- 
way from  fifty  feet  to  thirty-five  feet,  and 
there  was  evidence  that  the  consequence 
was  that  carriages  could  not  turn  opposite 
his  house  as  before,  and  that  omnibuses, 
instead  of  stopping  to  allow  himself  and 
other  passengers  to  alight  opposite  his 
house,  stopped  where  they  could  tnm. 
The  evidence  was  no  doubt  slight,  but 
still  there  was  evidence  for  the  jury  that 
'  the  plaintiff  had  not  the  same  beneficial 
access  to  the  highway  in  front  of  his 
house,  which  he  had  before.  This  was 
properly  considered  a  particular  injury 
and  restriction  of  the  right  of  the  indi- 
vidual in  the  enjoyment  of  the  house,  so 
as  to  give  a  claim  for  compensation.  And 
the  Chief  Justice  in  his  judgment  puts 
the  decision  upon  that  precise  ground. 
The  case  is  brought  within  the  observations 
of  Lord  St.  Leonards  in  connexion  with  the 
case  of  the  Queen  v.  The  Eastern  Cotmtiee 
Railway  CoTwpamy  (15),  which  I  quoted  at 
length  from  their  bearing  upon  Riclcett's 
Case  (4).  The  same  remark  applies  to  the 
case  of  Chamberlain  v.  Tlis  London  and 
Crystal  Falace  Railway  Cornpany  (3), 
which  being  a  judgment  in  the  Ex- 
chequer Chamber,  was  mainly  relied 
upon  as  binding  upon  this  Court.  For, 
although  the  facts  are  not  so  clear 
.as  could  be  desired,  sufficient  appears 
to  shew  that  the  works  of  the  defen- 
dants had  deprived  the  plaintiff's  house 
of  the  right  of  being  roadside  premises 
adjoining  a  public  highway,  as  much 
as  if  the  site  of  his  house  had  been 
changed.  The  case  is  so  much  relied  on, 
that  I  must  be  permitted  to  quote  what 
Erie,  C.J.,  says  of  it,  in  delivering  the 
judgment  of  the  majority  of  the  Court 
in  the  Exchequer  Chamber  in  Rickett  v. 
The  Metropolitan  Railway  Company  (4). 
The  passage  cited  and  indeed  the  whole 
judgment  has  a  close  bearing  upon  the 
present  case. 

"  The  principle  is  that  the  value  of  a 
house  is  affected  by  the  relation  of  its 
situation  to  the  adjoining  highway,  that  is 
by  the  convenience  of  the  private  rights 
of  ingress  and  egress  from  the  one  to  the 


other,  and  by  the  circumstances  of  the 
highway  itself  tending  to  make  it  useful 
and  agreeable  to  the  occupier  of  the 
house.  If  a  house  on  a  level  with 
a  commodious,  beautiful  and  well  fre- 
quented street,  either  be  lifted  or  sunk 
by  the  railway  twenty  feet  above  or 
below  the  level  of  that  street,  the  hoose 
would  be  injuriously  affected  both  for 
pleasure  and  profit,  by  reason  of  the 
change  in  the  access  to  and  from  the 
house ;  or  if  a  house  fronting  to  a  street 
of  that  description  should  be  turned  round 
so  as  to  front  to  a  dark  back  alley,  the 
house  would  be  injuriously  affected.  The 
site  of  the  house  would  be  altered  for  the 
worse.  In  the  cases  here  suggested, 
the  house  is  supposed  to  be  removed  to 
make  the  meaning  more  clear;  but  if, 
instead  of  lifting  or  sinking  the  house,  or 
turning  its  front  from  a  grand,  street  to  a 
bad  alley,  the  street  is  Ufted  or  sunk  or 
changed  in  its  character,  the  relation  of 
the  house  to  its  highway  is  affected  pre- 
cisely to  the  same  degree  as  it  woold  be 
by  altering  the  relative  position  of  the 
house  itself  in  respect  of  that  highway. 
Such  is  the  principle  o( Chamberlain  v.  The 
London  and  Crystal  Palace  Railway  Oom- 
pany  (3),  The  frontage  had  been  to  a  wide 
well  frequented  road  leading  direct  to  and 
from  important  towns ;  by  the  execution  uf 
the  railway  works  it  was  made  to  front  a 
dumb  alley  sank  below  the  level  of  the 
substituted  thoroughfare  over  a  railway 
bridge  along  which  the  streaon  of  pas- 
sengers would  be  compelled  to  flow. 
Frontage  gives  the  value  to  building 
ground.  There  the  railway  company 
took  away  valuable  frontage  and  substi- 
tuted that  which  was  very  inferior,  and 
therefore  it  was  held  that  they  had  inju- 
riously affected  the  house  both  in  its 
frontage  and  in  its  access  to  and  from 
the  effective  thoroughfare  of  the  locality." 
After  reading  the  manner  in  which  this 
Court  dealt  with  the  case  referred  to,  can 
it  be  regarded  as  an  authority  that  every 
house  in  all  the  streets  leading  down  to 
the  Thames,  and  in  the  streets  connected 
with  them,  would  confer  a  right  to  com- 
pensation if  it  could  be  shewn  that  it  was 
deteriorated  in  value  by  being  deprived 
of  the  public  use  of  the  river  P 

I  do  not  think  it  necessary  to  consider 
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tbo  cases  cited  in  whicb  persona  who 
have  sastained  particular  injury  by  reason 
of  the  obstruction  of  a  pnbhc  highway,  or 
by  any  other  public  nuisance,  have  main- 
tained their  action  for  damages.  Because 
that  is  not,  of  itself,  a  test,  as  is  pointed  out 
by  Lord  Cranworth  in  The  Galedonian 
Baihaay  Company  t.  Ogilvy  (6),  and 
again  yery  distinctly  by  Lord  Chelmsford 
in  Biekett  T.  The  Metropolitcm  Railway 
Company  (4),  and  by  one  of  the  judges  in 
this  case  in  the  Coart  below.  Although 
there  is  no  right  to  compensation  unless 
an  action  would  have  been  maintainable, 
it  does  not  follow  that  because  an  action 
conld.  be  maintainable  for  damages  sus- 
tained, therefore  there  is  in  all  cases  a 
right  to  compensation. 

If  a  man  sustained  such  injury  as  a 
broken  limb  or  a  damaged  horse,  .he  could 
maintain  an  action  founded  upon  the  un- 
lawfnl  obstruction  of  the  highway,  but 
that  would  not  make  it  an  injurious 
affecting  of  his  premises  however  near  to 
the  obstruction.  The  claim  is  brought 
into  existence  by  something  voluntarily 
done  afterwards,  and  although  the  damage 
maj  in  some  mee^ure  be  connected  as  to 
its  extent  and  fi^queucy  by  the  proximity 
of  the  premises,  that  is  too  remote  a  con- 
nection to  constitute  aninjuriousaffecting. 
As  this  judgment  is  founded  upon  deci- 
sions in  the  House  of  Lords  in  which 
these  cases  are  examined  it  would  be 
superflnons  to  justify  the  decisions  by  a 
farther  examination  of  them.  In  many 
of  the  cases  it  would  appear  not  to  have 
been  sufficiently  borne  in  mind  that  if 
premises  are  injuriously  affected  so  as  to 
give  a  right  to  compensation,  the  re- 
mainder man  and  reversioner  would  have 
the  same  right  to  compensation  as  the 
person  in  possession,  that  is,  of  course,  if 
the  injury  was  of  a  permanent  nature. 

Blackburn,  J. — ^I  will  now  deliver  the 
judgment  of  my  brother  Archibald  and 
myself,  in  which  my  brother  Channell, 
before  he  ceased  to  be  a  member  of  the 
Court,  concurred.  In  this  case  the  plaiji- 
tiff  is  the  owner  of  real  property  which  is 
much  deteriorated  in  value  in  consequence 
of  the  works  of  the  defendants  having 
shut  up  a  draw-dock  which  was  a  public 
water-way  coming  near  to  the  plaintiff's 


property  but  not  actually  touching  it,  the 
public  highway  being  between.  The 
plaintiff  bad  no  private  right  of  way,  but 
in  consequence  of  the  proximity  of  the 
public  dock  his  premises  were  worth  n^ore 
either  to  sell  or  occupy.  The  jury  as- 
sessed the  amount  of  damage  at  1,900Z. 
The  question  is  whether  the  plaintiff  is 
entitled  to  receive  compensation  for  this 
deterioration  in  value  of  his  proper^.  In 
Chamberlain  v.  The  London  and  Crystal 
Palace  Bailway  Company  (3)  the  Court  of 
Exchequer  Chambw  decided  that  the 
plaintiff  in  that  case  was  entitled  to  com- 
pensation for  the  depreciation  of  the  value 
of  his  houses,  the  arbitrator  having  found 
that  the  stoppage  of  an  old  highway  seventy 
yards  from  the  plaintiff's  houses  had  di- 
minished the  number  of  passengers,  and 
so  rendered  the  plaintiff's  houses  less 
suitable  to  be  let  as  shops  and  so  di- 
minished their  value.  There  was  no  actual 
touching  of  the  premises  in  that  case 
more  than  in  this,  and  if  there  is  any  dif- 
ference in  respect  of  the  directness  of  the 
damage  it  is  more  direct  in  the  present 
case.  If  this  decision  still  remains  not 
overruled  by  the  House  of  Lords  it  is 
binding  on  us,  and  the  plaintiff  in  the 
present  case  is  entitled  to  our  judgment. 
But  after  that  case,  Riekett  v.  The  Me- 
tropolitan Railway  Company  (4),  was  de- 
cided in  the  House  of  Lords,  and  the 
House  of  Lords  by  a  majority  of  two  peers 
to  one  decided  that  the  plaintiff  in  that 
case  was  not  entitled  to  compensation. 
The  decision  of  the  House  of  Lords,  the 
final  Court  of  Appeal,  is  binding,  not  only 
on  all  inferior  tribunals,  but  even  on  the 
House  itself,  and  fixes  the  law  until  the 
Legislature  thinks  fit  to  intervene.  We 
have,  therefore,  only  one  duty  to  perform, 
and  that  is  to  discover,  whether  the 
ratio  decidendi  of  the  House  in  Biekett  v. 
The  Metropolitan  Bailway  Company  (4) 
does  or  does  not  involve  in  it  a  reversal 
of  the  Exchequer  Chamber  in  Chmnber- 
lain  V.  The  London  and  Crystal  Palace 
Bailway  Company  (3).  The  majority 
of  the  Judges  in  the  Exchequer  Cham- 
ber in  Biekett  v.  The  Metropoliiam  Bailway 
Company  (4)  thought  the  two  cases 
might  stand  together,  for  they  reversed 
the  decision  of  the  Queen's  Bench,  though 
the  decision  in  Cltamberlain  v.  The  Londop 
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and  Ofy**'d  T/JLux  €<rmj/r^n  (Z) 
eUauij  \Afid:r.g  axifm  tiweai.  Toe  dlMijx- 
ihfm  wbkfa  KrU,  CJ^  m»de  between  tbem 
it!  to  he  fonui  in  tfae  jadgmem  be  there 
deliTeral,  asd  if  I  mtevtaad  it  riebtJj, 
it  i«  tbat  »  dimibotioB  is  tLe  rest  which 
CFiScaberiahi  reeetred  wbea  haxing  bia 
faoiiK*  in  ecMUMqoenoe  of  the  diminisbed 
taaiitj  of  aooeia  detenicip  |mww  iii;i"i« 
from  oomine  tfa^  war,  and  so  dTir.iniiw.ing 
tiie  profit  wLich  the  oecapien  of  the  Bfaopa 
woald  make  waa  an  injarr  to  the  hoosea, 
but  that  a  diniiiration  in  the  prcffit  which 
B'ckett  receired  from  his  own  oocvpatioA 
of  bis  boofe  aa  a  pnblic-boace  from  a  pre- 
eiselj  aimilar  caaae  waa  onlv  a  persooal 
injury.  I  cannot,  qwakine  for  mjself 
onlr,  at  all  agree  in  this  distinction.  I 
think  it  neoeaaarilj  follow*  frttm  the  fiMrta 
fonnd  in  Riekett  r.  The  Mtir-:ipoi-tan  RaH- 
*cay  C'/mpany  (4)  that  the  platntifa 
hoiue  wonld  bare  let  for  a  smaller  rent 
daring  the  twentj  months  that  the  ob- 
•tmction  oontinned ;  bat  such  a  di^ 
tinction  was  certainly  made. 

Whether  the  diminished  ralae  of  a 
lionae  to  let  or  sell,  does  or  does  not  in 
itself  constitute  aa  iujnrious  affecting'  of 
the  land  ia  another  question.  Lord  Cran- 
wortii  in  hia  judgment  in  Rieiett  t.  The 
Metropolitan  Railway  Company  (4)  clearly 
was  of  opinion  that  it  did  not^  He  says, 
"  Both  principle  and  anthority  seem  to 
me  to  shew  that  no  case  comes  within  the 
purview  of  the  statute  unless  where  some 
damage  has  been  occasioned  to  the  land 
itself  in  respect  of  which  but  for  the 
aiatute  the  complaining  party  might  have 
maintained  an  action.  The  rujury  must 
be  actual  injury  to  the  land  itself,  as  by 
loosening  the  foundation  of  the  buildinss 
on  it,  obstructing  its  light  or  its  drains, 
making  it  inaccessible  by  lowering  or 
raising  the  ground  immediately  in  front 
of  it,  or  by  some  such  physical  deteriora- 
tion. Any  oUier  constniction  of  tbe 
clause  wonld  open  the  door  to  claims  of 
BO  wide  and  indefinite  a  character  as  could 
not  have  been  in  the  contemplation  of  the 
Legislature."  If  this  is  the  principle  of 
the  decision  of  the  House  of  Lords,  Cham- 
herlain  y.  The  London  and  Gri/ftal  Palace 
Railway  Company  (3)  is  clearly  over- 
ruled, for  in  that  case  the  works  of  tbe 
defendants  did  not  come  within  seventy 


jaida  of  tbe  plaintiff's  properij.    In  Tht 
Q'jten  T.  The  iletropolikm  Board  of  Work* 
(o)  tbe  Court  of  Qiaeen's  Bench  thought 
that  this  was  the  ratio  decidendi  of  the 
Lords,  and  tberefbre  in  a  case  identical 
in  principle  with  tbe  present  gave  judg- 
ment for  tbe  defimdant.      But  in  Beekdi 
T.  The  Midhutd   RaQtcay  Company  (2), 
tbe  Court  of  Common  Pleas  took  &  dif- 
ferent view  of  what  was   tlie  ratio  ied- 
d^di    in    Rieiett    v.    The     MetropolOan 
Railtpoy  Company   (4).       They  seem  to 
bare  considered  it  as  proceeding  partlj 
on  tbe  remoteness  of  the  damage,  imd 
partly  on  the  same  distinction  which  wu 
put  in   tbe  judgment  of  Erie,   C.J.,  to 
wbidi  I  have  already  alluded,  and  there- 
fore aa  not  overruling  Ghamherlaxn  t.  Th 
liomdcm  and  Crygtal  Palace  Raibcag  C<m- 
pany  (3).     And  in  sabstanoe  the  Coart  of 
Common  Pleas  have  followed  that  deci- 
sion in  the  present  case.     Lord  Westbnr^ 
was  clearly  desirous  not  only  to  support 
tbe  decision  in  Chmmberiain  t.  The  Imdux 
and  Crystal  Palace  Railway  CompoMy  (3), 
but  to  carry  it  a  great  deal  fdriiier ;  whikt 
Lord  CranwortJi,  as  it  seems  to  us  fiom 
the  passage  already  cited,  cleariy  decided 
on    a    principle     inconsistent   with  the 
decision  in  that  case ;    we  must  look  to 
the  opinion  of  the  Lord  ChanceUor  to  see 
whether  the  House  of  Lords  did  ovemie 
that   decision  or  not.     The  Lord  Chan- 
oellor  did  certainly  proceed  in  part  on  the 
groond  of  the  remoteness  of  the  damage, 
but  he  did  not  confine  himself  to  it,  bnt 
proceeded  to  state  his  views  on  the  whole 
case.     It  is  unfortunate  that  two  Conrts 
should   have  differed  as  to  what  these 
were.     But  we  find  that  the  Lord  Chan- 
cellor  does  expressly  mention   Ohamber- 
lainT.  The  London  and  Crystal  PalaeeBail- 
tray  Company  (8),  and  treats  it  as  a  right 
decision,  apparently  adopting  the  distinc- 
tion made  between  that  case  and  the  case 
tbea  »t  the  bar  by  Erie,  C.  J.,  in  the  judg- 
ment delivered  foy  him  in  the  Exchequer 
Chamber.     We  think  it  is  not  now  the 
question    whether    that   distinction  was 
satisfactory  or  not,  but  whether  the  de- 
cision in  GluimberVavn'e  Gate  (3)  is  over- 
ruled by  the  House  of  Lords  or  is  still  a 
subsisting  authority.    We  think  upon  the 
whole  it  is  better  to  treat  it  as  not  yet 
overruled,  leaving  it    to  tbe  House  of 
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Lords,  if  we  have  misappreliended  the 
effect  of  their  decision,  to  correct  ns.  We, 
therefore,  affirm  tiie  judgment  below. 

BbauwelIi,  B. — In  this  case  the  plain- 
tiff, hj  the  execution  of  the  works  of  the 
defendants,  has  sustained  a  damage  in 
respect  of  hia  interest  in  certain  premises, 
the  value  thereof  to  use  being  lessened  by 
the  execution  of  these  works,  which  loss 
conld  not  have  been  inflicted  on  him  ex- 
cept under  the  powers  given  to  the 
defendants  by  their  Act.  In  short,  "  he 
has  sustuned  damage  by  reason  of  the 
ezerdse,  as  regards  such  lands,  of  the 
powers  of  the  Act,"  8  &  9  Vict.  c.  18.  s.  68. 
In  reason  «nd  justice  he  ought  to  be  com- 
pensated. The  only  matter  urged  to  the 
contrary,  viz.,  &at  the  public  benefit  jus- 
tifies this  vncompensatod  injury  is  idle. 
If  the  public  benefit  will  not  authorise 
the  taktDig  of  the  smallest  piece  of  land, 
or  the  doing  of  the  smallest  injury  to  the 
gtructure  of  a  building  or  its  easement, 
without  compensation,  neither  can  it  in 
reason  or  justice  authorize  this  loss  with- 
out compensation.  Unless  it  will  pay  to 
do  the  work,  including  in  its  cost  com- 
pensation for  losses,  the  work  should  not 
be  done.  There  is  no  difficulty  in  ascer- 
taining tke  compensation,  any  more  than 
in  a  case  of  a  partial  ioss  of  light.  No 
doubt  vag«e  claims  may  be  inade  and 
unfounded  ones,  but  j«8tice  must  be  done 
to  A.,  tbaugh  at  the  risk  of  a  fraudulent 
claim  by  B.  Indeed  if  the  plaintiff's 
premises  had  been  taken,  this  source  of 
valae  would  have  had  to  be  taken  into 
account  and  estimated  ;  and  this  is  also  a 
strong  argnmeKt  for  the  plaintiff  For 
if  the  defendants  by  taking  the  pr^aises 
woald  have  to  pay  the  whole  value,  why 
are  they  to  do  this  damage  gratis ;  or  could 
they  haere  first  stopped  the  draw-dock, 
and  then  tak«n  the  house  at  the  diminished 
value  ?  The  loss,  it  is  to  be  borne  in  - 
mind,  ia  by  execution  of  powers  given. 
Because  there  may  be  a  loss  by  new  works 
to  which  this  reasoning  does  not  apply, 
as  the  diversion  of  traffic  from  an  old  by 
the  making  of  a  new  road.  But  then  the 
damage  is  not  "  caused  by  the  exercise  of 
the  powers  of  the  Act."  Take  a  plain 
case,  indeed  the  one  I  have  supposed — a 
new  road  is  made,  traffic  is  diverted  from 


an  old  one.  The  owners  of  the  soil  conld, 
without  statutory  powers,  have  dedicated 
the  new  road  to  the  pubUc ;  so  the  owners 
of  the  soil  could  make  a  railway  if  they 
pleased,  and  diminish  the  value  of  the 
houses  in  the  town  through  which  the 
old  coach  road  ran,  as  at  Maidenhead. 
They  could  not,,  indeed,  in  most  cases 
make  the  railway  without  statutory 
powers,  because  they  would  not  take 
land  by  compulsion,  cross  and  divert 
roads,  and  other  things  ;  but  the  railway 
injures  property,  not  directly  by  exercise 
of  any  of  their  powers  given  by  the  Act, 
bat  as  an  indirect  consequeiace  of  the' 
exercise  of  such  powers,  and  of  the  deal- 
ing with  land  they  have  purchased,  as 
any  owner  might  have  dealt  with  it  if  he 
pleased.  And,  indeed,  railways  have  been 
made  without  statutory  powers,  as  that 
from  Gravesend  to  Stroud  and  the  Festi- 
niog  Railway.  But  for  the  powers  of  the 
Ac^  the  loss  by  diversion  of  ti'affio 
would  not  have  occurred,  but  the  exercise 
of  those  powers  does  not  cause  it.  Those 
powers  are  certainly  not  eauea  causoMs, 
and  hardly  a  ecnisa  tine  qua  iwm.  For 
the  statute  means  exercise  of  the  powers 
in  relation  to  the  land  affected.  And, 
indeed,  the  loss  in  such  cases  is  caused, 
not  by  the  making  of  the  railway,  but  by 
its  subsequent  user.  I  say,  therefore, 
that  in  this  case  there  is  a  direct  loss 
caused '  to  the  plaintiff  by  the  exercise  of 
powers  conferred  by  the  Act  of  Parlia- 
ment, and  that  there  is  no  reason  why 
the  plaintiff  should  not  be  oompensated. 
And  it  seems  to  mo  legitimate  to  say, 
that  the  Legislature  ought  not  to  have 
intended  this,  and  legitimate  and  respect- 
ful to  say  that  what  it  ought  not  to  have 
intended,  presumably  it  did  not  intend, 
«uid  that  what  it  did  not  intend,  it  has 
not  enacted.  I  approach  the  considera- 
tion of  the  statute,  therefore,  with  the 
belief  that  the  true  construction  is  in  the 
plaintiff's  fovonr. 

Now  I  agree  that  the  word  "injuri- 
ously" does  not  mean  "wrongfully" 
affected.  What  is  done  is  rightful  under 
the  powers  of  the  Act.  It  means  "  hurt- 
fully"  or  "damnously"  affected.  As 
where  we  say  of  a  man  that  he  fell  and 
injured  his  leg,  we  do  not  mean  that  hia 
leg  was  wronged,  bat  that  it  was  hurt. 
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We  mean  he  fell,  and  his  leg  was  injnri- 
ously  (that  is  to  say),  hnrtftillj  affected. 
At  the  aame  time  I  am  clearly  of  opinion 
that  to  entitle  the  parties  interested  to 
compensation,  the  injury  or  hnrt  mn.st  he 
gnch  as  conld  not  lawfally  be  inflicted 
except  by  the  powers  of  the  Act.  I  hare 
above  giren  my  reasons  for  this.  Bat  I 
will  shortly  add  that  the  words  of  the 
section  shew  this :  The  lands  mnst  be 
"  injuriously  affected  by  reason  of  the 
exercise,  as  regards  such  lands,  of  the 
poKert  of  the  Act." 

The  Act,  therefore,  injuriously  affecting 
roost  be  one  which  would  be  wrongful 
but  for  the  statute.  Bat  I  agree  that  it 
need  not  be  one  for  which  an  action  would 
lie.  It  is  enough  that  it  would  be  in- 
dictable or  might  be  prevented  by  injunc- 
tion. Now  clearly  this  stoppage  of  the 
draw-dock  would  have  been  indictable, 
and  the  defendants  might  have  been  com- 
pelled to  abate  the  nuisance ;  besides,  it 
IS  not  to  be  presumed  anyone  would 
break  the  law.  Further,  I  beliere  they 
might  have  been  prevented  by  injunction 
from  doing,  and  compelled  to  undo,  if 
they  did,  the  Act  which  has  caused  the  loss. 
If  so,  then  we  have  a  thing  done  under 
the  powers  of  the  statute,  which  conld 
not  have  been  lawfully  done  but  for  those 
powers,  which,  if  done,  might  have  been 
compelled  to  be  undone,  which  directly 
causes  loss  to  the  plaintiff  in  respect  of 
hia  interest  in  these  premises.  Why  is 
this  not  within  the  section  ?  It  says — 
"  shall  make  to  the  owners,  &c.,  of  lands 
injuriously  affect«d  by  the  construction 
of  the  works  full  compensation  for  all 
damage  sustained  by  such  owners,  &c., 
by  reason  of  the  exercise  as  regards  such 
lands  of  the  powers  of  the  Act."  I 
admit,  of  course,  that  the  loss  must  be 
to  the  person  in  respect  of  his  interest 
in  the  thing.  That  the  thing,  the  pre- 
mises, mnst  be  lessened  in  value,  not 
merely  that  the  person  suffers  in  common 
with  the  rest  of  the  public  or  on  account 
of  something  peculiar  to  him  personally. 
I  admit,  for  instance,  that  if  a  market 
gardener  had  usually  landed  his  goods  at 
this  dock  and  taken  tbem  to  Farringdon 
Market,  he  would  have  no  claim ;  because 
no  premises  of  his  would  be  injuriously 
affected.     It  might  be  an  inconvenience 


and  even  loss  to  him  to  get  his  goods  to 
market  in  some  other  way  ;  bat  his  pre. 
mises  would  not  be  injnriously  affected. 
He  would  suffer  as  one  of  tiie  pnblic, 
more  perhaps  than  any  one  else,  bat  itlll 
as  one  of  the  public  only,  and  it  may  well 
be,  that  though  his  loss  is  special,  yet  he 
must  bear  it  as  one  of  the  public,  for  the 
public  gain,  and  on  aoconnt  of  the  diffi. 
culty  of  compensating  in  such  cases.  Ei 
would  be  injuriously  affected,  bat  not  hi« 
premises.  His  case  would  be  like  that  of 
a  medical  man  injured  by  sanitary  im- 
provements under  statutory  powers  which 
by  diminishing  sickness  diminished  hia 
practice.  Nor  is  such  an  affecting  one  bj 
the  exercise  of  the  powers  of  the  Act 
No  power  of  the  Act  is  directly  applied 
to  cause  it ;  it  is  an  indirect  consequence 
only.  Here  the  premises  are  injnriongly 
affected,  and  for  actual  and  potential  por- 
poses  they  are  of  less  valne.  If  it  ia  to 
be  asked  where  the  line  is  to  he  drawn,  I 
answer,  not  by  distance  in  point  of 
measurement.  Premises  might  be  injvti. 
ously  affected  by  the  stopping  of  a  landing 
place  ten  miles  off,  if  there  were  no  other 
within  twenty  miles  of  the  premises  af- 
fected. The  line  is  to  he  drawn  by  ascer- 
taining whether  the  premiset  are  actnally 
or  potentially  affected  for  present  or 
other  purposes,  or  the  man  whether  it 
is  only  the  person  who  happens  to  be 
using  them.  It  is  said  this  might  give 
the  right  to  make  an  immense  number  of 
claims.  Suppose  it  did.  Suppose  there 
were  1,000  claims  for  1,0002.  each.  If 
they  are  well-founded,  1,000,0002.  of  pro- 
perty is  destroyed,  and  why  is  not  that 
part  of  the  cost  of  the  improvement,  and 
if  taken  into  account  as  such,  why  shoald 
not  the  losers  of  it  receive  it  P  On  these 
principles  I  think  the  present  case  within 
the  statute,  and  give  my  entire  concur- 
rence in  Lord  Westbuiy's  reasoning,  from 
which  the  foregoing  is  borrowed.  Of 
course  if  there  is  any  binding  authonty 
on  the  subject  reasoning  is  useless.  Bnt 
I  think  the  cases  are  in  such  a  condition 
that  there  is  none  on  which  we  can  act, 
and  that  the  matter  must  be  set  right  in 
the  House  of  Lords  or  by  legislation.  That 
being  BO,  one  may  reasonably  enquire  how 
this  case  ought  to  be  decided.  £tdkett  v. 
The  Metropolitan  Bailway  Company  (4) 
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•would  govern  as  did  we  know  the  ratio 
deeideadi.  Now  there  is  a  ratio  decidendi 
expressed  by  Lord  Cranwortb,  which 
woold  entitle  these  defendants  to  judg- 
ment. He  appears  to  think  that  there 
must  be  some  damage  to  structure  or 
easement  to  constitute  injurious  affecting. 
Kow  it  does  seem  strange  that  the  Act 
and  its  results  being  the  same  the  pre- 
mises are  injuriously  affected  or  not  ac- 
cording as  the  right  hurt  or  injured,  is 
pnbhc  or  private,  as  by  grant  or  prescrip- 
tion. Bat  farther  Lord  Cranworth  says 
"  or  making  it  inaccessible  by  lowering  or 
raising  the  ground  immediately  in  front 
of  it."  I  suppose  the  important  word 
there  is  "immediately,"  making  the 
thing  peculiar  to  the  house.  But  what 
in  principle  is  the  difference  between 
"immediately"  and  five  yards'  distance, 
what  is  the  difference  in  principle  between 
total  inaccessibility  and  total  loss  and 
partial  inaccessibility  and  partial  loss  ? 
With  great  respect  to  his  Lordship's 
opinion,  and  that  of  my  brother  Cleasby, 
they  seem  to  give  up  their  position  in 
this.  For  lowering  the  ground  in  front 
would  be  ao  cause  for  compensation  unless 
it  was  a  highway,  and  if  it  is  a  highway 
the  claimant  has  no  right  in  relation 
to  it  except  as  one  of  the  public.  His  pre- 
mised being  close  to  the  road  do  not  {dter 
his  case  in  principle  but  in  degree  only.- 

But  Lord  Granworth's  was  not  the 
raiio  decidendi  of  Lord  Chelmsford.  Fur- 
ther I  i^ree  in  the  remark  of  my  brother 
Blackburn  that  the  Judges  and  (for 
aught  we  can  see)  the  Lords  in  BicJcett  v. 
The  Metropolitan  BaUtoay  Company  (4) 
did  not  mean  to  overrule  Chamber' 
lain  Y.  The  London  and  Crystal  Palace 
■SaUway  Company  (3),  and  I  agree  with 
him  in  thinking  that  if  that  case  is  law,  it 
is  a>n  authority  for  the  plaintiff,  and  that 
the  distinction  between  the  two  cases  is 
onreaL  Then,  in  order  to  reverse  this 
judgment,  we  onght  to  be  able  to  say  that 
it  is  wrong  on  principle  or  authority.  I 
cannot  say  it  is  on  either. 

KsLLT,  C.B. — ^It  is  necessary  in  the 
first  place  to  have  a  clear  apprehension  of 
the  facts  of  this  case.  The  plaintiff  is  the 
owner  of  a  house  and  premises  in  which 
he  carried  on  the  business  of  a  carman, 


and  the  defendants,  in  order  to  construct 
an  embankment,  possessed  themselves 
under  the  powers  of  their  Acts  of  Parlia- 
ment of  a  water-way,  or  public  highway 
called  a  draw-dock,  leading  from  a  portion 
of  a  highway  lying  between  the  plaintiff's 
premises  and  the  draw-dock  to  the  river 
Thames.  The  plaintiff  therefore  had  a 
public  way  from  his  house  and  premises 
across  a  space  of  twenty-one  feet  to  the 
draw-dock,  and  thence  by  the  draw-dock 
of  the  length  of  352  feet  to  its  outlet  on 
the  Thames,  and  the  defendants  by  taking 
the  draw-dock  and  constructing  an  em- 
bankment upon  its  site,  have  permanently 
destroyed  and  extinguished  the  public 
highway  from  a  spot  twenty-one  feet 
from  the  plaintiff's  premises  to  the  river 
Thames.  By  this  means  the  communica- 
tion between  the  plaintiff's  premises  and 
the  Thames  has  been  taken  away,  and 
his  premises  have  become  less  valuable, 
either  to  sell  or  to  occupy,  to  the  amount 
of  1,900J.  The  question  is  whether  the 
plaintiff  is  entitled  to  compensation  under 
the  Lands  Clauses  Act,  184i5,  which  is 
incorporated  with  the  defendants'  Acts  of 
Parliament.  A  great  many  decisions, 
some  of  them  seeming  to  conflict  with 
each  other,  are  to  be  found  upon  this 
question,  and  it  may  be  well  to  consider 
at  the  outset  in  what  state  of  things 
claimants,  or  plaintiffs,  whose  property 
as  alleged  has  been  prejudicially  affected 
within  the  Lands  Clauses  Act,  have  been 
held  not  entitled  to  compensation.  And, 
first,  it  has  been  determined  that  loss  of 
profits  in  trade  is  not  within  the  Act. 
Why  this  shouldbe  so, — why  a  man  should 
be  deprived  of  the  profits  which  he  is 
acquiring  in  his  trade  by  means  of  a 
public  highway  in  the  immediate  neigh- 
bourhood of  his  premises  being  taken  by 
a  joint-stock  company  or  other  public 
body,  and  applied  to  their  own  use,  and 
in  many  cases  used  for  their  ovm  profit, 
and  the  injured  trader  should  be  entitled 
to  no  compensation,  I  have  never  yet  been 
able  to  discover ;  but  such  is  the  law  a& 
laid  down  by  the  House  of  Lords,  and 
this  Court  is  bound  by  their  decision. 
So  it  has  been  decided  that  no  compen- 
sation can  be  recovered  where  no  action 
could  be  maintained,  if  the  wrong  had 
been  done  not  under  the  authority  of  an 
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Act  of  Parliament.  And  farther,  that  it 
does  not  follow  that  even  if  an  action 
might  be  maintained  a  claimant  could 
necessarilj  obtain  compensation  within 
the  Lands  Clanses  Act.  Finally  it  has 
been  held  that  the  temporary  obstmction 
as  in  Bickett's  Case  (4),  or  the  occasional 
obstruction  as  in  Ogilvy's  Case  (6),  of  a 
public  highway  is  not  the  subject  of  com- 
pensation; and  that  the  permanent  ex- 
tinction of  a  highway,  hat  so  distant  from 
the  premises  of  the  claimant  that  he  only 
sustains  injury  in  common  with  the  public 
at  lai^e,  is  also  not  an  injury  within  the 
meaning  of  the  Act.  And  Lord  Gran- 
worth  has  laid  it  down  that  to  entitle  a 
claimant  to  compensation,  "  there  must 
be  actual  injury  to  the  land  itself,  as  by 
loosening  the  foundation  of  the  buildings 
on  it,  obstructing  its  light  or  its  drains, 
making  it  inaccessible  by  lowering  or 
raising  the  ground  immediately  in  front 
of  it,  or  by  some  such  physical  deteriora- 
tion." On  the  other  hand  it  has  never 
yet  been  determined  that  the  permanent 
extinction  of  a  public  highway,  so  near 
to  the  claimant's  premises  as  directly 
to  diminish  their  vaJne  to  sell  or  to  let, 
or  to  be  enjoyed  by  the  claimant  himself, 
is  not  the  subject  of  compensation  within 
the  Act.  And  it  will  be  fon^id,  upon  a 
careful  consideration  of  the  authorities 
bearing  upon  this  question,  that  such  an 
injury  has  been  held  to  entitle  the  party 
injured  to  compensation,  and  the  decision 
to  that  effect  has  been  afiBrmed  in  a 
Court  of  Error,  and  approved  in  the 
House  of  Lords.  Li  Chamherlain  v.  The 
London  and  Grystai  Palace  Bailway 
Company  (3)  it  was  decided  in  the 
Queen's  Bench,  and  afterwards  in  the 
Exchequer  Chamber,  that  the  destruction 
or  extinction  of  a  highway  at  a  distance  of 
seventy  yards  from  the  nearest  of  the 
plaintiff's  houses  alleged  to  have  been  in- 
juriously affected,  was  an  injury  within 
the  Lands  Clanses  Act,  1845,  which  en- 
titled the  plaintiff  to  compensation.  In 
that  case  the  highway  at  the  point  of  ex- 
tinction was  not  only  not  in  contact  with 
the  plaintiff's  premises,  but,  as  observed, 
at  a  distance  of  seventy  yards ;  nor  were 
the  premises  directly  injured  in  any  of 
the  modes  pointed  out  by  Lord  Cranworth 
in  Biicheii's  Case  (4),  or  otherwise  than 


that  by  reason  of  the  proximity  to  the 
plaintiff's  premises  of  that  portion  of  the 
highway,  which  had  been  taken  for  the 
purposes  of  the  railway,  the  access  to 
them  by  a  substituted  roBui  was  less  con- 
venient, and  the  premises  had  thereby 
become  less  adapted  to  the  canying  on 
of  a  trade  and  of  less  pecuniary  value. 
All  these  requisites  concur  in.  the  case 
now  before  the  Court,  and  it  remains  to 
be  considered  whether  Chamberlain's  Com 
(3)  must  be  taken  to  have  been  over- 
ruled by  Bickett  v.  The  Metropolitan  Bail- 
way  Company  (4)  in  the  House  of  Lords. 
Having  carefully  considered  the  facts 
and  the  language  of  the  opinions  delivered 
in  this  case  of  Bickett  (4),  it  appears  to 
me  that  it  in  nowise  conflicts  with  the 
decision  in  Chamberlain's  Case  (3),  and 
that  it  is  clearly  and  plainly  distinguish- 
able from  the  case  now  before  this  Court. 
First,  the  good  and  substantial  ground  of 
the  decision  in  Chami&rlain'g  Case  (3)  and 
in  this  case,  is  that  the  portion  of  a  highway 
the  taking  of  which  by  the  defendants 
was  complained  of,  had  been  permanently 
and  absolutely  extinguished  and  the 
plaintiffs  in  both  cases  had  been  for  ever 
deprived  of  the  use  of  it  for  themselves 
and  all  others  resorting  to  their  premises, 
whereas  in  Bickett's  Case  (4),  the  highway 
was  not  taken  at  all,  and  the  access  to  it 
had  been  for  a  time  only  and  partially  ob- 
structed, another  temporary  way  to  the 
plaintiff's  premises  had  been  substituted 
and  the  highway  itself  ultimately  restored 
to  its  former  condition.  It  is  true  that 
the  obstruction  was  continued  for  the 
long  period  of  twenty  months,  and  it  may 
be  that,  as  in  WUks  v.  The  Hungerfcrd 
Market  Company  (16),  an  action  might 
have  been  maintainable  for  the  con- 
tinuance of  the  obstruction  for  an  un- 
reasonable time,  but  there  is  a  marked 
and  manifest  distinction  between  a  mere 
temporary  obstruction  which  must  occa- 
sionally lake  place  in  a  highway  under  a 
great  varieiy  of  circumstances,  as  dniingr 
the  repairs  of  the  way  itself  or  of  the 
sewers,  or  of  the  gas  pipes  or  water 
pipes  underneath  it,  and  the  permanent 
destruction  of  a  way  by  which  property 

(16)  2  Bing.  N.C.  281 ;  s.  c.  6  Law  J.  Bep.  (na) 
C.P.  23. 
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in  its  neighbourhood  may  be  pennaxientlj 
and  irreparably   injured.      Bnt  farther, 
tbe  only  damage  found  by  the  jury,  or 
complained  of  by  the  plaintifT,  was  a  loss 
of    profit  in  his  trade  estimated  by  the 
jary  at  lOOZ.,  a  loss  whioh,  as  already  ob- 
Beryed,  the  House  of  Lords  had  decided 
not  to  be  within  the  Act  of  Parliament. 
Mere,  on  the  other  hand,  as  in  Chamber- 
Icun's  Cote  (3),  it  is  expressly  found  that 
tlie  premises  of  the  plaintiff  with  refe- 
rence to  the  uses  to  which  they  might 
have  been  applied  by  any  owner  or  occu- 
pier,  have    been    permanently  damaged 
and  diminished  in  value.     The  decision 
therefore  in  Biekett's  Case  (4),  upon  the 
&ctfi  there  foond,  is  clearly  distinguishable 
firom   Ohaniberlain's   Case   (3),  and   this 
case,  and  is  in  express  terms  distinguished 
from  Chamberlain' 8  Case   (8)    by  Lord 
Chelmsford,  one  of  the  majority  by  whom 
that  decision  was  pronounced.    We  are, 
however,  bound  not  merely  to  consider 
the   judgment    itself   of   the  House  of 
liords,  bat  to  collect  as  far  as  we  are  able 
to  do  so,  the  rationes  decOendi,  from  the 
language  in  which  it  was  delivered,  and  it 
certainly  appears,  from  some  erpressions 
that  fell  from  Lord  Granworth,  to  have 
been  his  opinion,  that  to  constitute  an 
injury  within  the  Act,  it  must  have  been 
caused  by  something  in  contact  with  or 
directly  and  physically  operating  upon 
the  land  itself.     Bnt  if  such  was  really 
the  meaning  of  his  Lordship,  it  is  not 
only  opposed  to  some  of  the  authorities 
recognised  by  the  decision  to  which  he 
was  a  party,  but  inaccurately  illustrates 
the  proposition  intended  to  be  laid  down. 
For  "  the  raising  or  lowering  of  a  high- 
way in  front  of  a  claimant's  premises," 
had  not  the  effect  in  the  case  referred  to 
of  rendering^ ""  the  premises  inaccessible, 
though  it  mminished  the  possibility  of 
access,  and  [the  destruction  of  a  portion 
of  a  highway  by  the  construction  of  an 
embankment  upon  it  at  the  distance  of 
some  fifteen    feet   from  the  claimant's 
house,  is  no  more  "  an  actual  injury  to 
the  land  itself^"  than  the  construction  of 
a  railway  at  the  distance  of  seventy  yards 
or  an  embankment  at  the  distance  of 
twenty-one  feet. 

Passing  by,  then,  these  remarks  of  Lord 
Cranwortii,    which   would     confine    i\\ 
NbW  SiBIBt,  43,— C.P. 


claims  to  compensation  within  narrower 
limits  than  either  the  authorities  or  the 
provisions  of  the  Act  of  Parliament  have 
prescribed,  and  without  calling  in  aid  the 
able  and  elaborate  opinion  of  Lord  West- 
bury  in  support  of  the  claim  to  compen- 
sation, I  think  we  are  wurranted  in  hold- 
ing that  the  true  rationes  decidendi  in  this 
case  of  Riclcett  (4)  were  that  the  pecuniary 
injury  complained  of  was  confined  to  the 
loss  of  profits  in  trade,  that  there  was  no 
finding  of  any  diminution  in  the  value  of 
the  property  and  that  the  highway  in 
question  had  not  been  permanently  ex- 
tinguished or  taken  away  but  only  tem- 
porarily  obstructed ;  all  which  reasons  for 
the  decision  are  inapplicable  to  either 
Chamberlain's  Case  (3),  or  the  case  before 

OS. 

The  Caledonian  BaUway  Company  v. 
Ogilvy  (6)  is  equally  distinguishable 
from  the  present  case.  There  the  plaintiff 
complained  not  of  the  permanent  extinc- 
tion of  a  highway,  but  only  of  an  occa- 
sional and  temporary  obstruction  by  the 
shutting  of  the  gates  on  either  side  of  a 
railway  for  a  few  minutes  or  seconds  at  a 
time,  during  the  passing  or  expected 
passing  of  a  railway  train.  There  is, 
therefore,  no  decision  to  be  found  in  any 
Court  of  Appeal,  that  where  a  highway  is 
not  merely  obstructed  bnt  permanently 
destroyed  bo  near  to  the  premises  alleged 
to  be  injuriously  affected,  as  to  render 
them  of  leas  pecuniary  value  by  prevent- 
ing an  easy  and  convenient  access  to  them 
by  the  occupiers  and  the  public,  the 
owner  of  the  premises  is  not  entitled  to 
compensation.  Upon  these  grounds, 
therefore,  supported  by  the  many  autho- 
rities referred  to,  consistent  with  the 
decisions  of  the  House  of  Lords,  and  in 
accordance  with  the  strict  principles  of 
justice,  I  am  of  opinion  that  the  judg- 
ment of  the  Court  of  Common  Pleas 
should  be  affirmed. 

Judgment  affirmed. 

Attorneys — ^A.  S.  Edmunds,  for  plaintiff;   W.  W, 
Smith,  fur  defendants. 
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COOKB    Am>    OTHERS   V.    OILL 

AKD  ANOTHEB. 
THB  UNION  BANK    OF  I.ONDON, 

Oamitheet. 


ProhMtion — Inferior  Court — Jumsdic 
tion — Mayor's  Court  of  London — Cause  of 
Action. 

The  Mayor's  Court  of  London  leing  an 
inferior  Court,  the  whole  cause  of  action 
must  arise  within  its  jurisdiction,  and  there- 
fore, where  a  material  fact  necessary  to  he 
proved  in  order  to  sttstdin  the  plaintiffs' 
case  occurs  out  of  the  jurisdiction  of  such 
Court,  the  garnishee  against  whom  process 
of  foreign  attachme^U  has  been  issued  to 
attach  moneys  owing  hy  him  to  the  defen- 
dant, is  entitled  to  a  prohibition  agai^ist 
such  Court  proceeding  unth  the  suit. 

This  was  a  mle  calling  on  the  plaintiffs 
to  shew  cause  why  a  writ  of  prohibition 
should  not  issue  to  prohibit  the  Mayor's 
Court  of  London  from  proceeding  further 
against  the  garnishees  on  a  foreign  attach- 
ment out  of  that  Court,  on  the  ground 
that  the  cause  of  action  did  not  arise 
within  the  jurisdiction  of  such  Court; 
and  why  the  plaintiffs  should-  not  pay  the 
costs  of  this  application. 

The  materiaJ  facts  as  disclosed  by  the 
affidayits  used  upon  the  argument  of 
the  rule,  were  these — The  proceedings  in 
the  Mayor's  Court  of  London  were  on 
four  bills  of  exchange,  amounting  in  the 
aggregate  to  12,112Z.,  which  had  been 
respectively  drawn  by  the  defendants  in 
FhUadelphia,  in  the  United  States  of 
America  (where  they  resided  and  carried 
on  business),  upon  the  Union  Bank  of 
London,  addressed  to  such  bank  at  its 
place  of  business,  in  Princes  Street,  Man- 
sion House,  London.  The  plaintiffs,  who 
sued  as  indorsees  of  such  bills,  carried  on 
business  in  partnership  at  Lombard  Street, 
in  the  Ciiy,  and  the  bills  were  indorsed 
to  them  by  the  defendants  in  Philadelphia, 
as  follows,  viz.,  two  of  the  bills  were 
specially  indorsed  to  the  plaintiffs,  and 
two  to  Messrs.  J.  Cooke  &  Co.,  the  plain- 
tiffs' correspondents  in  America,  and  the 
four  bOls  came  to  the  plaintiffs'  firm  in 
London,  about  the  end  of  October,  1872  ; 
and  were  duly  presented  at  the  Union 


Bank  of  London,  for  acceptance  and  pay- 
ment, when  they  were  dishonoured,  the 
bank  refusing  either  to  accept  or  pay. 

The  plaintiffs  attached  by  process  of 
foreign  attachment  in  the  Mayor's  Court 
the  moneys  of  the  defendants  in  the  Union 
Bank,  who  being  thus  proceeded  against 
as  garnishees,  applied  for  and  obtained 
the  present  role ;  against  which 

Oates  now  shewed  cause. — The  indorse- 
ment of  the  bills  was  not  completed  until 
the  bills  reached  the  plaintiffs  in  the  City 
of  London,  and  therefore  the  indorse- 
ment was  within  the  jurisdiction  of  the 
Mayor's  Court.  At  all  evente  the  refusal 
-  by  the  Union  Bank  to  pay  or  accept  took 
place  within  such  jurisdiction,  and  there- 
fore a  material  part  of  the  cause  of  action 
arose  within  the  jurisdiction,  and  that  is 
sufficient,  and  it  is  immaterial  that  the 
bills  were  drawn  in  America,  since  it  is 
not  necessary,  to  give  the  Mayor's  Court 
jurisdiction,  that  tbe  whole  cause  of  action 
should  arise  within  its  jurisdiction.  The 
recent  case  of  Jackson  y.  SpittaM  (1), 
shews  that  to  entitle  a  plaintiff  to  proceed 
in  any  of  the  Superior  Courts  under  the 
Common  Law  Procedure  Act,  1852,  sec- 
tion 18,  against  a  defendant  residing  out 
of  the  jurisdiction,  it  is  not  necessary 
that  the  whole  cause  of  action  should 
arise  within  the  jurisdiction ;  and  in  that 
case  the  Court  of  Common  Pleas  com- 
mented on  and  dissented  from  the  case  of 
Siohel  y.  Borch  (2),  in  which  the  Court  of 
Exchequer  had  decided  otherwise. 

[Bektt,  J. — Sichel  y.  BorcJi  (2)  was 
followed  by  the  Court  of  Queen's  Bench 
in  Allhusen  y.  Malgarqo  (3),  and  in  the 
late  case  of  Cherry  y.  Thompson  (4)  that 
Court  has  adhered  to  its  former  dedsion 
and  declined  to  concur  with  the  opinion 
of  this  Court  in  Jackson  y.  Spittall  (1).] 

It  is  tru^  as  is  stated  in  1  Wma.  Sauna. 

(1)  89  La.yr  J.  Bep.  (h.s.)  C.P.  321 ;  s.  c.  Law 
Bep.  6  C.P.  642. 

(2)  2  Hurl.  &  C.  954;  e.c  83  Law  J.  Sep. 
(k.8.)  Exch.  179. 

(3)  37  Law  J.  Bep.  (x.s.)  Q.B.  169;  b.c.  Law 
Bep.  3  Q.B.  340. 

(4)  41  Law  J.  Bep.  (n.8.)  Q.B.  243 ;  s.  c  Uw 
Bep.  7  (IJL673. 
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99,  note  3  (ed.  1871),  that  "  in  actions 
in  inferior  Courts  it  is  necessary  that 
every  part  of  that  which  is  the  gist  and 
sabstaAce  of  the  action  shonld  appear  to 
be  within  their  jurisdiction ;  therefore 
the  consideration  of  the  promise  mnst  be 
laid  in  the  declaration  within  the  jnris- 
diction."  But  by  section  12  of  the 
Mayor's  Court  of  Procedure  Act,  1857 
(20  &  21  Vict.  c.  dvii.),  where  the  debt 
does  not  exceed  50Z.,  no  plea  to  the  juris- 
diction is  allowed  if  the  cause  of  action 
"  wholly  or  in  part "  arose  within  the 
City,  and  by  section  15  of  that  Act,  no 
defendant  is  to  object  to  the  jurisdiction 
of  tbo  Court  in  or  by  any  proceeding 
vhatsoever,  except  by  plea.  The  form  of 
snch  plea  r^uires  the  defendant  to  allege 
that  each  part  of  the  cause  of  action  ac- 
crued out  of  the  jurisdiction  of  the  Mayor's 
Court.  If  then  that  Court  has  jurisdic- 
tion against  the  defendant  in  a  case  where 
part  of  the  cause  of  action  accrued  with- 
in the  City,  it  mnst  equally  have  juris- 
diction in  such  a  case  agamst  the  gar- 
nishee. 

[BoviLi,,  C.J.— That  does  not  follow. 
The  Act  gives  the  Court  jurisdiction 
against  a  defendant  by  default.] 

[Beett,  J. — In  Cox  V.  The  Lord  Mayor 
of  London  (5),  the  House  of  Lords  con- 
sidered that,  as  regards  the  garnishee, 
the  case  was  just  as  if  these  sections  of 
the  Major's  Court  of  London  Procedure 
Act  never  existed.] 

[Kbatino,  J. — In  the  copy  of  the  re- 
port of  Cox  v.  The  Lord  Mayor  of  London 
(5),  belong!^  to  this  Court,  I  find  my 
late  brother  W  illes  has  added  this  note — 
"  the  cause  of  action  must  arise  and  the 
garnishee  reside  within  the  City,  in  order 
to  give  the  Lord  Mayor's  Court  jurisdic- 
tion."] 

Cause  of  action  does  not  mean  the 
whole  cause  of  action.  In  Httxham  v. 
Smith  (6),  the  order  for  the  goods  was 
given  abroad  but  being  acted  on  in  the 
City,  it  was  held  by  Lord  Ellenborough 
to  be  sufficient  to  give  jurisdiction  to  tibe 
Mayor's  Court. 

(6)  36  Law  J.  Bep.  (nj.)  Ezch.  226;  B.  e.  Iaw 
B^.  2  E.  &  I.  Ap.  239. 
(6)  2  Campb.  21. 


[BoviLL,  C.J. — No,  in  that  case,  as  I 
read  it,  both  the  order  and  delivery  were 
in  the  City.] 

.If  a  cause  of  action  arises  within  the 
City  it  is  sufficient,  although  part  of  the 
facts  necessary  to  maintain  it  ooour  out 
of  the  City. 

Dougla*  Walker,  in  suppdrt  of  the  rule. 
— ^Not  any  part  of  the  cause  of  action  in 
the  present  oa^e  arose  within  the  City  of 
London. 

[Beett,  J. — ^Is  not  the  presentation  for 
acceptance,  and  refusal,  a  material  part 
of  the  cause  of  action  P] 

The  contract  is  between  the  drawers  of 
the  bills  and  the  present  holders,  the  in- 
dorsees, and  that  is  only  that  the  drawers 
will  pay  if  the  acceptors  do  not.  How- 
ever, in  order  to  give  jurisdiction  to  the 
Mayor's  Court,  every  material  part  of  the 
cause  of  action  must  occur  within  the 
jurisdiction,  as  appears  from  what  was 
said  by  some  of  the  Judges  in  Banque  de 
Credit  Gommereiai  t.  De  Oas  (7).  Here 
the  drawing  of  the  bills  was  material 
to  sustain  the  plaintiffs'  cause  of  action, 
and  that  took  place  in  America,  and 
therefore  the  Mayor's  Court  of  London 
bad  no  jurisdiction. 

BOYHL,  C.J. — There  is  no  doubt  that 
the  practice  in  the  Lord  Mayor's  Court 
has  been  for  many  years  to  frame  the 
proceedings  in  that  Court  without  al- 
leging that  the  cause  of  action  arose 
within  its  jurisdiction,  and  no  statement 
of  the  material  facta  having  taken  place 
within  its  jurisdiction  has  been  made  in 
any  of  its  proceedings.  The  point  was 
raised  more  than  fifty  years  ago  in  JBarike 
V.  Self  (8),  where  this  Court  of  Common 
Pleas  supported  a  plea  of  foreign  attach- 
ment to  an  action  brought  by  the  defen- 
dant in  a  Suit  in  the  Mayor's  Court 
against  the  garnishee,  although  such 
plea  did  not  aver  that  the  defen&nt  was 
indebted  to  the  plaintifis  in  the  Mayor's 
Court  within  the  jurisdiction  of  that 
Court,  on  the  ground  "  that  the  uniform 
coarse  of  pleamng  had  been  so  ever  since 

(7)  Law  Bep.  8  C.F.  142. 
•  (8)  6  Tkont.  284. 
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the  time  of  the  jear  books,  Edward  the 
Fourth's  time,  and  it  was  too  much  to 
ask  them  to  oyerthrow  so  uniform  a 
practice  'without  citing  so  much  as  a 
single  applicable  case  in  favour  of  that 
request."  Therefore,  so  far  as  the  form 
of  pleading  is  concerned,  it  is  not  the 
practice  to  state  that  any  of  the  facts 
occurred  within  the  jurisdiction  of  the 
Mayor's  Court.  On  that  ground  an  arga- 
sient  has  been  raised  as  to  whether  it  is 
necessary,  in  point  of  &ct,  that  the  cause 
of  action  should  have  arisen  within  the 
jurisdiction  of  that  Court,  and  the  matter 
has  been  veiy  much  considered  by  the 
Court  of  Queen's  Bench  in  De  Saber  v. 
TJie  Queen  of  Portugal  (9),  and  there  Lord 
Campbell  in  the  course  of  his  judgment 
said — "  The  circumstance  that  the  cause 
of  action,  if  there  were  any,  arose  out 
of  the  jurisdiction  of  the  Lord  Mayor's 
Court,  need  not  be  relied  on.  Neverthe- 
less, after  the  strong  assertions  at  the 
Bar  that  this  is  material  where  the  defen- 
dant does  not  appear,  we  think  it  right 
to  say  that  having  examined  the  autho- 
rities, we  enterttun  no  doubt  that  the 
process  of  foreign  attachment  can  only 
be  duly  resorted  to  where  the  cause  of 
action  arose  within  the  jurisdiction  of  the 
Court  from  which  it  issues." 

I  was  counsel  in  that  case  and  I  believe 
that  it  has  been  considered  law  up  to  the 
present  time.  The  question  was  again 
raised  in  Westobyy.  Day  (10),  where  Lord 
Campbell  in  delivering  judgment  ap- 
proved of  what  had  been  so  stated  by  the 
Court  in  De  Haher  v.  The  Queen  of  Por- 
tugal (9),  and  added,  "  the  objection  that 
the  cause  of  action  did  not  arise  within  the 
jurisdiction  of  the  Courts  if  properly  taken, 
must  prevail."  In  the  present  case  the 
objection  has  been  properly  taken  by  the 
garnishees.  Now  if  the  cause  of  action 
must  have  arisen  within  the  jurisdiction 
of  the  Mayor's  Court,  it  follows  that  the 
Mayor's  Court  being  an  inferior  Court, 
must  come  within  the  general  role  applic- 

(9)  17  Q.B.  Bep.  171 ;  a.  c.  20  Law  J.  Bep. 
(K.8.)  as.  488. 

(10)  2  £,  &  B.  606 :  8.  c.  22  Law  J.  Bep.  (x.s.) 
Q.B.  418. 


able  to  those  Courts,  except  so  f^  aa 
it  has  been  altered  by  general  usage  or 
Act  of  Parliament.  The  general  role 
as  to  inferior  Gouria  is  stated  in  1 
Ghitty  on  Pleading,  7th  ed.  p.  287,  to  make 
it  still  "necessary  iu  addition  to  the 
statement  of  the  county  as  a  venue,  to 
aver  that  every  material  fact  took  place 
within  the  jurisdiction  of  the  Court,  as  in 
asaumptit,  as  well  that  the  promise  or 
contract  was  made  as  that  the  goods  were 
sold  or  the  money  had  and  received,  &c., 
within  the  jurisdiction  of  the  Court,  and 
if  the  allegation  be  omitted  the  declara- 
tion wiU  be  insufficient  even  after  ver- 
dict." Numerous  instances  of  this  are 
to  be  found  in  Gomyn'a  Digest,  Title 
"  Courts,"  P.  9,  and  the  same  rule  in 
substance  is  contained  in  note  8  to  1 
Wins.  Sa/und.  99.  In  the  Mayor's  Court, 
by  long  usage,  independently  of  any  Act 
of  Parliament,  a  general  form  of  pleading 
has  been  allowed,  but  still  it  has  been 
necessary  to  prove  that  the  material  &cts 
occurred  within  the  jurisdiction,  otherwise 
the  Court  had  no  jurisdiction.  Then 
has  this  been  affected  by  the  Mayor's 
Court  of  London  Procedure  Act,  1857  ? 
The  15th  section  enacts  that "  no  defend- 
ant shall  be  permitted  to  object  to  the 
jurisdiction  of  the  Court  in  or  by  any 
proceeding  whatsoever  except  by  plea." 
That  in  terms  is  confined  to  the  case  of  a 
defendant,  and  does  not  preclude  any 
other  person  from  so  objecting,  and  it  was 
settlea  in  De  Hdber  t.  The  Queen  of  Por- 
tugal (9)  that  a  stranger  may  apply  for  a 
writ  of  prohibition  suggesting  that  the 
Inferior  Court  is  exceeding  its  jurisdiction. 
The  12th  section  is  to  the  same  effect,  aa 
it  only  contains  a  farther  limitation  to  the 
rights  of  a  defendant.  I  am  at  a  loss, 
therefore,  to  see  how  that  Act  of  Par- 
liament can  be  said  to  extend  the  juris- 
diction of  the  Mayor's  Coart.  Parties  to 
the  action  may  be  precluded  from  raising 
the  question  except  by  pleading,  but  that 
is  very  different  from  saying  that  such 
Court  shall  have  jurisdiction.  Here  ma- 
terial facts  necessary  to  constitute  the 
cause  of  action  occurred  elsewhere  than  in 
the  City.  Therefore  the  writ  of  prohibi- 
tion must  go,  and  the  rule  will  be  made 
absolute  with  costs. 
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Keatiho,  J. — ^I  am  of  the  same  opinion. 
Mr.  Ghites  contends  that  becanse  the  12th 
section  of  the  Major's  Conrt  of  London 
Procedare  Act,  1857,  has  altered  the  law 
hj  requiring  the  defendant  to  plead  to  the 
jurisdiction,  therefore  this  Gotirt  is  to  be 
"gOTemed  by  the  same  mle  in  granting 
a  prohibition  as  is  applicable  to  a  defend- 
ant in  so  pleading.    That  I  apprehend  is 
not  so.     I  need  not  repeat  the  authorities 
which  have  been  cited  by  the  Chief  Jus- 
tice to  shew  that  whatever  may  have  been 
the  practice  of  pleading  in  the  Mayor's 
Conrt,  proof  must  have  been  given  that 
everything  necessary  for  a  oause  of  action 
had   occurred  within  the  jurisdiction  of 
that   Conrt  as  in  the  case  of  any  other 
inferior  Court.     The  question  is  whether 
this    has  been  altered   by  the  Mayor's 
Court  of  London  Procedure  Act,   1857. 
The  12th  section  applies  only  to   cases 
under  502.,  and  I  see  no  reason  for  going 
beyond  its  terms  which  are  confineid  to 
the  case  of  a  defendant.     The  p\jpcess  of 
foreign  attachment  is  for  the  purpose  of 
forcing  the  defendant  to  appear,  but  thi& 
is  an  application  by  the  garnishees,  and 
therefore  we  are  bound  to  decide  as  if  the 
Act  had  not  been  passed.     That  I  think 
is  the  result  of  Cox  v.  The  Mayor  of  Lon- 
don (5),  and  it  certainly  was  the  opinion 
of  Willes,   J.,   as  expressed  by  him  in 
several  cases  in  this  Court,  that  the  pro- 
visions of  the  Act  do  not    extend  to  a 
garnishee  when  applying  for  a  prohibition. 
In  that  I  entirely  concur,   and  I  think, 
therefore,  this  rule  should  be  absolute. 

Bbett,  J. — In  this  case  the  claim  of 
the  plaintiffs  is  for  a  mnch  larger  sum 
than  502.  It  would  be  necessary,  if  the 
plaintiffs  were  put  to  the  proof  in  order 
to  maintain  their  action,  to  prove  that 
the  defendants  drew  and  indorsed  the 
bills,  and  that  they  were  presented  for 
acceptance  and  dishonoured.  The  bills 
were  drawn  in  America.  It  has  been 
suggested  that  they  were  not  indorsed 
there.  I  incline,  however,  to  think  that 
they  were,  but  they  had  to  be  presented 
in  the  City  of  London  for  acceptance,  and 
therefore  some  of  the  &cts  necessary  to 
be  proved  occurred  in  the  City  of  London. 
The  question  is  whether,  under  these  cir- 


cumstances, the  case  was  within  the 
jurisdiction  of  the  Mayor's  Court  of  Lou. 
don,  so  that  the  moneys  in  the  hands  of  the 
garnishees  there  could  be  attached.  The 
opinion  of  the  late  Willes,  J.,  as  shewn  by 
the  note  he  has  written  on  the  head  note 
to  Cox  V.  The  Mayor  of  London  (5),  was 
that  "  the  cause  of  action "  must  arise 
within  the  City  to  give  the  Mayor's  Court 
jurisdiction.  The  question  is  what  is 
the  meaning  of  that  term  "  cause  of 
action."  That  the  Mayor's  Court  is  an 
inferior  Court  is  now  bwond  dispute.  It 
was  so  held  by  the  Cfourt  of  Queen's 
Bench  in  The  Queen  v.  The  Mayor  of  Lon- 
don  (11),  as  was  pointed  out  by  Willes,  J., 
in  Coxy.  Tlie  Mayor  of  London  (5).  That 
being  so,  then  independently  of  the  Mayor's 
Court  of  London  Procedure  Act,  1857, 
the  rule  is  that  the  cause  of  action  must 
arise  within  the  jurisdiction.  Now  what 
is  the  meaning  of  "  cause  of  action " 
wit^n  that  rule  P  It  seems  to  me  that  it 
means  that  every  material  fact  which  is 
necessary  for  the  plaintiffs  to  prove  in 
order  to  succeed  in  their  action,  that  is, 
every  .fact  which  a  defendant  might  tra- 
verse, must  arise  within  the  jurisdiction 
of  the  Conrt.  If  so,  has  the  Mayor's 
Court  of  London  Procedure  Act,  1857, 
made  any  difference  ?  The  objection  that 
the  Court  has  no  jurisdiction  is  one  which 
may  be  taken  before  any  pleading  at  all, 
and  as  I  understand  Cox  v.  The  Mayor  of 
London  (5),  it  was  decided  that  although 
if  the  defendant  appear  he  can  only  pl^d 
to  the  jurisdiction  in  a  particular  way, 
yet  that  prohibition  may  be  applied  for  by 
the  garnishee  or  a  stranger  before  any 
pleading,  and  the  question  as  to  granting 
it  is  to  be  determined  on  common  law 
principles  and  independently  of  pleading, 
and  that  the  Courts  will  grant  the  pro- 
hibition if  the  cause  of  action  did  not  arise 
within  the  City  of  London.  I  should 
suppose  that  the  cause  of  action  within 
the  meaning  of  that  rule  meant  the 
whole  cause  of  action,  that  is,  every  fact 
which  the  defendant  would  be  entitled 
to  traverse.  That  is  the  proposition 
which  was  endeavoured  to  be  stated  by 

(11)  13  a.B.  Bep.  1 ;  8.  c  16  Law  J.  Bep.(K.!i.) 
Ci.B.  185, 
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Montagae  Smith,  J.,  and  myself  in  Bon^wo 
de  Credit  Oommereial  v.  Be  Oas  (7),  and 
when  Willea.  J.,  used  the  phrase  "  cause 
of  action  "  in  his  note  to  Gozy.  The  Mayor 
of  London  (5),  I  think  he  used  it  in  the 
sense  of  "  the  wlwls  cause  of  action."  The 
result,  therefore,  is  that  where  the  appU- 
oation  for  the  prohibition  is  not  made  by 
the  defendant  but  by  the  garnishee  or  a 
stranger,  the  jurisdiction  of  the  Lord 
Mayor's  Court  does  not  exist  unless  the 
whole  cause  of  action  arose  within  the 
city. 

Sivle  absolute. 


Attorneys — Janson,  Cobb  &  Pearson,  for  plain- 
tins  ;  Lyne  &  Holman,  for  defendants. 
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BUBSLEU  V.  ATTENBOBOUQH. 


PawnhroTcer — Loss  of  Ticket — 89  ^40 
Geo.  8.  c,  99.  »«.  15, 16. 

A  person  who  had  pledged  goods,  having 
unknowingly  given  the  ticket  amongst  other 
matters  to  a  third  person,  obtained  under  the 
(now  repealed)  statute,  39  ^  40  Oeo.  3.  c.  99. 
ss.  15,  16,  tlie  form  of  afpdavit,  See.,  therein 
mentioned,  went  immediately  with  it  to 
a  magistrate  as  therein  provided,  and  shewed 
it  afterwards  to  the  pawnbroker : — Held, 
that  under  that  statute  the  pawnbroker  was 
not  justified  in  afterwards  delivering  the 
goods  to  tlie  ticket-holder,  as  the  ticket 
was  "  lost  or  mislaid,"  and  it  was  not 
necessary  to  deliver  the  affidavit  and  re- 
deeni  the  goods. 

This  was  an  action  of  trover  for  three 
rings.  The  defendant  pleaded  not  guilty, 
not  guilty  by  statute,  a  denial  of  the 
property,  and  leave  and  license. 

At  the  trial  the  folio  vring  facts  appeared. 
The  plaintiff  pledged  various  articles,  and 
amongst  them  the  three  rings,  with  the 
defendant,  a  pawnbroker;  and  afterwards 
handed  a  bundle  of  pawn  tickets  to  one 
Brathwaite,  who  was  indebted  to  him,  on 


the  understanding  that  he  was  to  pay  the 
interest  due  on  them.  Among  them  were 
the  tickets  for  the  three  rings,  which  the 
plaintiff  did  not  intend  to  part  with,  and 
did  not  know  wero  in  the  bundle.  Brath< 
waite  absconded.  The  plaintiff  went  to 
one  Oliver,  the  defendant's  manager,  told 
him  the  oircumstanoes,  obtained  from 
him,  as  provided  by  89  &  40  Geo.  3. 
c.  99.  SB.  15,  16  (then  in  force),  copies  of 
the  tickets  and  forms  of  affidavits  of  his 
having  lost,  mislaid,  or  destroyed  them, 
went  immediately  to  a  magistrate  as  pro- 
vided, and  immediately  returned  and 
shewed  the  affidavits  to  Oliver.  The  de- 
fendant afterwards  parted  with  the  rings 
to  a  person  who  presented  the  tickets.  A 
verdict  was  found  for  the  plaintiff,  with 
leave  to  the  defendant  to  move  to  enter 
a  nonsuit  or  a  verdict  for  himself  on  the 
ground  that  on  the  true  construction  of 
39  A  40  Geo.  3.  o.  99.  ss.  15,  16,  the 
plaintiff  was  not  entitled  to  recover  on  the 
facts  proved,  and  a  rule  nisi  having  been 
granted  pursuant  to  such  leave, 

F.  Willia/ms  and  Beid  shewed  cause.— 
The  tickets  were  clearly  lost  or  mislaid, 
the  plaintiff  was  therefore  entitled  to 
obtain  the  forms  firom  the  defendant,  and 
having  done  so,  and  having  gone  imme- 
diately to  the  magistrate,  and  shewn  the 
defendant  he  had  done  so  (even  if  that  be 
necessary)  the  defendant  had  no  right  to 
part  with  the  property. 

Qiffard  and  Turner,  in  support  of  ibiB 
rule. — First.  The  tickets  were  not  lost  or 
mislaid,  inasmuch  as  they  were  given  to 
Brathwaite  under  circumstances  which 
would  entitle  him  to  conclude  that  they 
were  lawfully  in  his  possession,  and  that 
he  was  entitled  to  deal  with  them. 
Secondly.  The  plaintiff,  after  going  to  the 
magistrate,  should  have  immediately,  or 
witibin  a  reasonable  time,  delivered  the 
documents  to  the  defendant  and  redeemed 
the  property.  It  was  decided  in  Vaughan 
V.  Watt  (1)  that  the  statute  saying 
"  thereupon  "  the  person  is  to  go  to  the 
magistrate,  he  must  go  immediately  or 
within  a  reasonable  time,  and  similarly 

(1)6  ]ffee.  &  W.  492 ;  s.  c  9  Law  J.  Bop.  (ka) 
Exch.  272. 
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wbere  it  sajs  "  whereapon  "  he  shall  be 
suffered  to  redeem  on  leaving  the  docu- 
'ments,  he  mnst  similarly  leave  the  docu- 
ments and  redeem.  If  this  were  not  so 
the  pawnbroker  might  be  pnt  into  a 
great  difficulty,  and  not  know  to  whom 
he  was  to  deliver  the  property. 

Bovnt,  C.J. — The  provisions  in  39  A  40 
Geo.  3.  0.  99,  to  which  our  attention  has 
been  drawn,  are  for  the  protection  of 
pawnbrokers,  and  to  relieve  them  from 
responsibility  in  cases  where  more  than 
one  person  claims  the  goods.  The  ticket 
is  made  in  a  certain  sgnse  negotiable,  i.e. 
the  person  presenting  it  is,  by  section  15, 
entitled  to  have  the  goods,  and  the  pawn- 
broker is  indemnified  against  loss,  except 
iu  certain  specific  cases.  One  case  is 
where  the  pawnbroker  has  "previous 
notice  fiwm  the  real  owner  or  owners 
thereof  not  to  deliver  the  same  to  the 
person  or  persons  producing  such  note," 
and  what  took  place  here  amounted  to 
sach  notice,  and  the  statute  goes  on  (after 
an  alternative  claim),  "  and  unless  the  real 
owner  or  owners  thereof  proceeds  or  pro- 
ceed in  manner  hereinafter  provided  and 
directed  for  the  redeeming  of  goods  and 
chattels  pledged  where  such  note  has 
been  lost,  mislaid,  destroyed,  or  fraudu- 
lently obtained  from  the  owners  or  owner 
thereof."  The  statute  does  not  say  if 
actually  redeemed,  but  in  the  manner 
provided  for  redeeming,  so  that  what  is 
contemplated  by  section  15  is  that  the 
owner  is  to  proceed  so  as  to  be  able  to 
redeem,  not  that  he  is  actually  to  redeem. 
Are  then  the  requirements  of  section  16 
fulfilled?  [His  Lordship  read  the  sec- 
tion.] It  has  been  argued  that  though 
notice  was  g^ven,  the  ticket  was  not 
"  lost  or  mislaid,"  but  on  the  facts  it  ap- 
pears that  it  was  so  in  every  sense. 
Consequently  there  being  notice,  and  the 
ticket  being  lost  and  mislaid,  he  was  en- 
titled to  apply  to  the  pawnbroker  for  a 
copy  of  the  ticket  and  form  of  affidavit ; 
that  he  did,  and  these  being  delivered  to 
him  he  went  to  the  magistrate  "there- 
upon," for  Osia  was  done  immediately,  and 
it  may  be  that  then  the  pawnbroker  was 
in  the  position  of  a  holder  of  property 
claimed  by  more  than  one  person.    Tb 


section  then  goes  onto  say,  "whereupon" 
the  pawnbroker  shall  suffer  such  person, 
on  leaving  the  copy  and  affidavit,  to 
redeem  the  goods.  The  word  "  where- 
upon "  is  to  be  construed  by  the  duty  or 
right  which  is  conferred  on  the  pwrty, 
which  is  to  bo  allowed  to  redeem,  "  on 
leaving "  them,  and  there  is  nothing  to 
shew  it  was  intended  to  abridge  the  time 
(by  the  next  section  a  year  is  given)  for 
redeeming.  Ample  notice  is  given  to  the 
pawnbroker  originally  when  the  ticket  is 
lost,  by  the  declaration  that  the  person  is 
owner,  and  then  he  is  only  to  gtve  the 
goods  to  the  person  making  the  decla- 
ration, and  is  protected  on  delivery  to  him 
on  leaving  the  copy,  ticket,  and  declara- 
tion. As  respects  uie  future,  there  being 
now  an  express  provision  in  35  &  36  Yict. 
c.  93  to  meet  this  case,  the  point  will  not 
arise  again.  The  affidavit  being  imme- 
diately sworn,  and  the  owner  coming  back 
to  the  pawnbroker,  the  latter  was  not 
justified  in  delivering  to  Brathwaite. 

Keating,  J. — I  am  of  the  same  opinion. 
The  clause  is  certainly  ambiguous,  but 
some  things  in  it  are  not.  The  ticket 
must  be  "  lost  or  mislaid,"  and  I  agree 
that  here  it  was.  The  owner  then  having 
obtained  the  copy  ticket  and  form  of 
affidavit,  is  "  thereupon  "  to  go  to  a  magis- 
trate as  provided,  and  I  should  be  quite 
prepared  to  hold  that  this  should  be  done 
promptly,  even  apart  from  Vcmghan  v. 
Wait  (1),  where  it  was  so  held. .  The  Legis- 
lature has  now  got  rid  of  this  difficulty, 
but  even  under  this  statute  if  the  owner 
does  not  go  to  the  magistrate  or  pawn- 
broker, and  leaves  the  latter  in  ignorance, 
I  should  be  quite  prepared  to  hold  that  the 
statute  was  not  fulfilled,  for  it  was  net 
intended  to  put  the  pawnbroker  in  this 
difficulty,  but  here  everything  has  been 
done  to  bring  the  case  even  within  the 
last  Act,  for  the  owner  went  promptly 
to  the  magistrate  and  shewed  the  decla- 
ration to  the  pawnbroker,  who  though 
now  entitled  to  the  documents  under  the 
recent  Act,  was  not  so  under  the  repealed 
Act,  39  &  40  Geo.  3.  c.  99,  and  conse- 
quently the  pawnbroker  was  not  justified 
after  what  took  place  in  giving  the  gooda 
to  Brathwaite. 
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Gbotb,  J.— I  am  of  the  aune  opmion. 
Ab  to  the  fint  point,  the  ticket  was  lost 
and  miiilaid,  tbongh  unknowingly  pat 
into  a  person's  hand  inirtfd  of  a  drawer. 
As  to  the  second  point,  I  do  not  tee  what 
more  coold  be  done.  The  owner,  sns- 
pecting  Brathwatte,  goes  to  Oliver  and 
gets  the  docnments,  then  goes  to  a  magis- 
trate, and  then  shews  them  to  the  de- 
fendant The  question  as  to  the  power  of 
selling  does  not  arise,  bat  it  is  said  that  the 
owner  mnst  leare  the  docnments  and  re- 
deem. There  is  nothing,  bowever,  in  the 
statute  to  shew  that,  and  it  says  that  the 
pawnbroker  shall  tuffer  him,  on  karing 
them,  to  redeem ;  i.e.,  he  is  to  have  a  title 
to  redeem  on  leaving  them.  Suppose 
the  ticket  to  be  lost  in  a  week,  on  sach  a 
constmction  he  would  have  still  to  redeem 
directly.  What  would  be  the  result  if 
there  were  nnneoessaiy  delay,  ai»d  the 
owner  left  the  pawnbroker  without  notice, 
it  is  not  necessary  to  decide.  The  recent 
statute  will  prevent  any  such  point  arising 
in  future. 

HoNTiUK,  J. — I  am  of  the  same  opinion, 
bat  have  had  some  doubt  because  of  the 
hardship  which  it  seemed  might  arise,  if 
after  getting  the  copy  ticket  and  decla- 
ration the  owner  had  gone  away  and  not 
gone  before  the  magistrate. 

Bule  diiclarged. 


Kemp  moved  for  an  attachment  agaiutt 
Geotge  K  BaD,  an  attorney,  for  not  oom. 
plying  with  a  mle  of  Court  ordering  Um 
to  pay  a  sum  of  money,  which  had  been 
received  by  him  as  an  attorney.— The 
mle  is  nxoved  for  on  only  the  ordinatj 
affidavits  of  service  of  the  mle  and  de- 
mand of  the  money,  and  in  Be  Udbin. 
$oti  (1),  where  a  similar  application  to 
the  present  was  made  to  the  Conrt  of 
Queen's  Bench,  that  Court  refused  the 
attachment,  stating  that  where  an  order 
for  the  payment  of  money  is  made  sod 
disobeyed,  the  parfy  is  deemed  to  hare 
elected  to  take  his  remedy  by  a  civil  pro- 
ceeding, and  most  proceed  by  way  of  eie- 
cution  as  on  a  judgment,  according  to 
the  power  given  him  by  1  ^  2  Vict.  c.  110. 
8. 18.  If  that  is  adopted  by  the  Gout  in 
the  present  case  there  will  be  no  chance 
of  getting  the  money,  for  an  execution 
against  the  goods  will  probably  be  fruit- 
less, and  since  the  Debtors  Act,  1869  (32 
it  33  Vict.  c.  62),  there  is  now  no  remedy 
against  the  person,  as  arrest  is  abolished 
for  non-payment  of  a  sum  of  money. 

BoTiLL,  C.J.— We  (2)  shall  abide  by 
the  decision  of  the  Conrt  of  Queen's 
Bench  in  lie  Robinson  (1),  and,  there- 
fore, this  application  for  an  attachment 
is  refused.  We  do  not,  however,  say  that 
we  would  not  grant  an  attachment  if 
special  circumstances  for  inducing  ns  to 
do  so  were  shewn. 


Attorneys — T.  S.  A&hwin.  fur  plaintiff; 
A.  Seate,  for  defendant. 


Applicaiion  refused  (3). 


Attoney— T.  Angell,  for  the  sppliont 


'iV, 


Jtt  re  BALL,  an  ailoruci/.'' 

^c  ^  :^'^^  c<-  C  .<»-  .-V  ^"^  - 


1873.  ■) 
^        ^       Jan.  25./ 

/  Attorney    and    Solicitor  —  Aiiarhment 

against — Rule  for  Payment  of  Money — 
\^2Vid.  e.  110.  s.  18. 

The  Court  Kill  refuse  to  grant  an  aitaeh- 
nient  against  an  attorney  for  disobeying  a 
nde  nf  Court  ordering  him  to  pay  money, 
unless  special  circumstances  be  shctni,  a» 
the  remedy  for  such  disobedience  is  by  exe- 
cution under  1^-2  Vict.  c.  110.  ».  18. 


-    (1)  lOR&S.  75. 

(2)  BoTiU,  C.J.;  Keating,  J.;  Brett,  J.;  and 
Grove,  J. 

{Z)  See  St  re  Stith  (Lair  Rep.  S  Eq.  147),T]ifn 
the  Master  of  the  Bolls  allowed  an  attachmeDt  to 
isfae  ngainst  a  solicitor  for  not  paying  money  a^ 
dcred  to  be  paid  by  him,  snch  bring  expressly  ex- 
cepted ont  of  the  Debtors  Act,  1S69,  by  eec.  4 
sub-see.  1  of  that  Act. — Rtporter. 
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1872. 

^1873      y  HABVBT  V.  WAtTBBS. 

Feb.  24. . 

Easemmt — Boxes  dropping — Alteration 
of  Dominant  Tenement — Trespass. 

The  plaiidiff,  who  had  a  right  to  project 
the  eaves  of  his  house  over  the  land  of  the 
defendant,  raised  the  eaves  about  thirteen  or 
fifteen  inches  vnthout  changing  the  e;etent  of 
their  projection  over  the  defendant's  land: — 
Held,  in  an  action  for  interfering  with  such 
right,  that  the  easement  was  not  destroyed 
by  such  raising  of  the  eaves,  in  the  absence 
of  emdenee  that  any  additional  burthen  had 
been  cast  upon  the  defendant's  land. 

Semble,  that  the  fresh  projection  over  the 
land  of  the  defendant  which  was  made  when 
the  eaves  were  raised,  was  not  a  new  tres- 
pass, but  only  a  mere  user  of  the  ^ace 
taken  possession  Of  by  the  trespass  occasioned 
by  the  original  projection. 

Action  for  obatmcbing  oertain  windows 
in  the  plaintiff's  premises,  and  also  for 
interfering  with  the  plaintiff's  right  to 
hare  his  eaves  project  over  the  defend- 
ant's land. 

The  only  part  necessary  to  refer  to  for 
the  purpose  of  this  report  is  that  relating 
to  the  latter  canae  of  action. 

As  to  this,  the  third  connt  of  the  declara- 
tion stated  that  the  plaintiff  was  possessed 
of  a  messuage,  to  wit  a  brewery,  and  a 
messuage,  to  wit  a  stable,  and  was  entitled 
to  have  the  rain  water  that  did  and 
might,  from  time  to  time,  naturally  fall 
upon  certain  roofs,  part  of  the  said  brewery 
and  stable,  and  to  have  the  said  eaves 
project  over  the  said  land,  and  the  de- 
fendant wTongftilly  removed  the  said 
eaves,  and  by  building  on  the  said  land 
dose  to  and  higher  than  the  said  roofs 
prevented  the  said  roofs  from  having  such 
eaves  as  aforesaid  projecting  over  the  said 
land,  and  prevented  such  rain  water  as 
aforesaid  from  dropping  from  the  said 
eaves  upon  the  said  laJod,  and  penned 
back  the  same  npon  the  said  roofs,  whereby 
the  plaintiff's  said  brewery  was  rendered 
wet  and  nnhealthy,  and  was  permemently 
injured  and  lessened  in  value. 

The  defendant  pleaded  not  guilty,  and 
Bbw  Sksjmb,  42.— CJ>. 


inter  alia  she  traversed  that  the  plain* 
tiff  was  entitled  as  alleged  in  the  said 
third  connt. 

The  cause  was  trjed  before  Qnain,  J., 
at  the  Nottingham  Spring  Assizes  for 
1872,  when  the  facts  as  to  the  eaves  were 
as  follows — The  plaintiff  and  defendant 
were  the  occupiers  of  adjoining  houses  at 
Arnold,  iu  the  county  of  Nottingham. 
The  wall  of  an  outhouse  of  the  plaantiff^ 
which  separated  it  from  the  defendant's 
premises  and  was  about  seven  feet  high, 
had  a  spouting  into  which  the  water  from 
the  roof  of  the  outhouse  ran.  This  spout- 
ing, as  well  as  the  tiles  on  the  roof  of  the 
outhouse,  projected  over  the  defendant's 
property  and  had  so  existed  for  more  than 
twenty  years  before  1867.  In  that  year 
the  plaintiff  made  certain  alterations,  by 
which,  for  the  purpose  of  converting  the 
outhouse  into  a  brewhouse,  he  raised  the 
boundary  wall  of  it  three  or  four  courses 
of  bricks,  that  is  to  say  about  thirteen  or 
fifteen  inches,  and  with  it  the  tUes  aqd 
spouting,  but  these  did  not  project  more' 
than  they  had  done  before  the  alteration. 
The  defendant  afterwards,  for  the  pur- 
pose of  building  a  wall  on  that  part  of  her 
property  which  adjoined  the  plaintifi's, 
caused  the  plaintiff's  spouting  and  tiles 
to  be  removed  and  put  back  so  that  they 
no  longer  projected  and  the  water  no 
longer  fell  down  there  as  it  had  done 
previously  on  to  the  defendant's  land  and 
BO  into  the  drain.  The  jury  found  that 
the  eaves  of  this  outhouse  had  projected 
over  the  defendant's  land  for  more  than 
twenty  years  before  1867,  and  conse- 
quently that  they  had  a  right  to  so  project, 
and  a  verdict  was  thereupon  entered  fpr 
the  plaintiff  for  40s.,  but  leave  was  re- 
served to  the  defendant  to  move  to  enter 
a  verdict  for  her  on  the  issues  relating  to 
the  eaves,  if  the  Court  should  be  of  opinion 
that  the  easement  as  to  these  was  gone 
by  the  alteration  which  the  plaintiff  had 
made. 

A  rule  nisi  to  that  effect  having 
been  obtained,  cause  was  shewn  against 
the  rale  in  last  Michaelmas  Term  by 

Field  for  the  plaintiff. — The  right  to  pro- 
ject the  eaves  on  to  the  defendant's  land 
was  proved  to  have  existed  for  more  than 
twenty  years  up  to  1867,  and  that  ease- 
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ment  was  not  destrojed  by  the  alteration 
which  the  plaintiff  then  made.      There 
was  no  evidence  that  the  alteration  had 
increased    the    burthen  of   the  serrient 
tenement.     The  water  was  not  shewn  to 
•Irop  further  or  with  g^reater  force  than  it 
had  preFiouslj  done.     The  difference  of 
the  height  was  trifling,  and  there  was  no 
evidence  on  which  a  verdict  could  be 
entered  for  the  defendant.     According  to 
the  civil  law,  referred  to  in  Gale  on  Eate- 
menti,  4fth  ed.  p.  oij'J,  "  where  a  man  had 
a  right  of  way  and  used  it  in  a  mode  not 
warranted  by  the  grant,  although  he  com- 
mitted a  trespass  on  his  neighbour,  the 
right  of  way  was  not  lost.     But    a  roof 
could  not  be  lowered  so  as  to  make  the 
servitut    ttillieidii    more    burthensome." 
Passages  from  the  Civil  Law,  viz.,  L.  20. 
sects.  4  &  5,  are  given  in  support  of  this 
in   note    i.       The    case    of    Thomat    v. 
Thomas  (1)  is  expressly  iu  point.     It  was 
there  held  that  where  a  party  has  a  right 
to  have  the  droppings  of  rain  fall  from  his 
wall  upon  the  premises  of  another  such 
right  is  not  destroyed  by  his  raising  the 
height  of  the  wall.     Indeed  that  case  is  a 
good  deal  stronger  than  the  present,  for 
there  the  eaves  after  the  alteration  was 
made  projected  some  inches  farther  than 
they  had  done  before. 

[Geotb,  J.,  referred  ioHaUy.Brdft  (2)]. 

That  case  clearly  shews  that  a  trifling 
alteration  in  the  mode  of  enjoying  the 
right  does  not  destroy  the  right.  To 
the  same  effect  is  the  decision  in  Hale  y, 
OUroyd  (3). 

[Gbote,  J. — The  alteration  there  did 
not  alter  the  burthen  of  the  servient  tene- 
ment. Does  a  proof  that  there  has  been 
an  alteration  shift  the  onus  of  proof  as 
to  whether  the  burthen  of  the  servient  is 
or  not  thereby  increased  ?] 

No.     The  alteration  proves  nothing. 

Gave  in  support  of  the  rule. — With  re- 
gard to  Thomas  v.  Thomas  (1)  this  point 
was,  as  is  stated  in  Gale  on  Easements, 
4th  ed.  p.  554,  "  very  shghtly  urged  and 
consequently  but  little  considered  by  the 

(1)  2  Cr.  H.  &  B.  34 ;  s.  c.  4  Lsv  J.  Bep. 
(KB.)  Exch.  179. 

(2)  4  Bing.  I7.C.  381 ;  B.  c.  7  Law  J.  Bep.  (n.s.) 
C  P  209 

(3)  14  Mee.  &  W.  789;  s.  c  15  law  J.  Bep. 
(h3.)  Excb.  14. 


Coart,"  and  at  page  555  he  states  that "  it 
is  admitted  by  the  Conrtof  King's  Bench 
in  Garritt  v.  Sharp  (4),  that  the  mode  of 
enjoying  an  easement  might  be  go  changed 
as  to  defeat  the  right  altogether,  and  it 
would  seem  on  principle  that  this  conse- 
quence would  ensue,  at  all  events  to  the 
above  extent,  wherever  a  material  injury 
is  caused  to  the  owner  of  the  servient 
tenement  by  the  alteration,  and  the  ori- 
ginal and  usurped  enjoymentg  are  so 
mixed  together  as  to  be  incapable  of  being 
separately  opposed."  In  this  case  the 
deifendant  is  deprived  of  her  power  of 
building.  At  all  events  the  making  a 
projection  of  the  eaves  is  a  fresh  trespass, 
as  appears  from  the  opinion  expressed  by 
ilaule,  J.,  in  the  case  of  Fay  v.  Preutiee 
(5),  and  though  the  defendant  might  he 
content  to  allow  a  trespass  at  one  spot, 
that  is  no  reason  why  she  should  allow  it 
at  another  spot. 

[FieU  objected  that  this  point  was  not 
open  to  the  defendant  on  this  rale,  and 
that  the  leave  to  enter  ihe  Terdici  was 
only  reserved  for  the  purp>ose  of  consider- 
ing the  effect  of  the  case  of  Thomat  v. 
Thomat  (1).] 

By  comAiitting  a  new  trespass  a  diSs- 
rent  burthen  is  cast  on  the  servient  tene- 
ment. Where  what  has  been  done  by 
the  owner  of  the  dominant  tenement  has 
been  only  for  the  purpose  of  repturing  or 
rebuilding  the  property,  the  easement  is 
not  lost,  but  where,  as  here,  a  roof  is 
raised  intentionally,  the  character  and 
enjoyment  of  the  dominant  tenement  is 
altered,  and  more  is  being  thereby  got 
out  of  the  servient  tenement.  K  the 
alteration  does  not  do  so,  the  onus  pn- 
baiidi  lies  on  the  party  making  the  altera- 
tion to  shew  that  he  is  only  keeping  the 
easement  he  had  at  first.  In  Gale  m 
Easements,  at  p.  557  (4th  ed.),  it  is  said 
that — "as  all  easements  are  restrictions 
upon  the  natural  rights  of  propeHy,  in 
every  case  of  conflict  between  the  interests 
of  the  owners  of  the  dominant  and  ser- 
vient tenements,  the  Uberty  of  the  latter 
is  more  favourably  regarded  by  the  law 
than  the  attempts  of  the  former  to  limit  it." 

Field,  on  the  point  as  to  there  bemg  a 


(4)  3  Ad.  &  E.  326. 
(6)  1  Com.  B.  Bep.  8 
(h.s.)  C.P.  298. 
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trespass  by  projecting  the  eaves,  cited 
Pickering  t.  Ritdd  (6). 

Gur.  adv.  vuU  (7). 

Qboye,  J.  (ou  Febrnary  24),  deliyered 
the  jnd^ent  of  the  Conrt  (8). — This 
action  was  tried  before  my  Brother  Qnain, 
at  the  Nottingham  Spring  Assizes   for 
1872,  when  a  verdict  was  found  for  the 
plaintiff,  subject  to  a  point  reserved  upon 
the  third  count  of  the  declaration,  which 
was  for  an  interference  with  a  right  of 
eaves  dropping  from  a  roof  of  the  plain- 
tiff upon  the  defendant's  premises.      A 
rule  was  subsequently  obtained  by  Mr. 
Cave  on  the  part  of  the  defendant  to 
enter  the  verdict  for  him  upon  the  issues 
on  this  point,  on  the  ground  that  the 
plaintiff  by  raising  his  roof  had  lost  the 
right  to  project  his  eaves  and  gutter  over 
the  defendant's  land,  and  that    is  the 
only  point  which  is  o^n  to  the  defendant 
upon  the   present  rule.      The  question 
was  reserved  at  the  trial  in  order  to  en- 
able the  defendant  to  take  the  opinion  of 
the    Court    upon    the    point    raised    in 
Thomas  v.  Thomas  (1).     But  for  the  al- 
teration the  right  to  the  easement  was 
established  by  the  evidence  and  the  ver- 
dict of  the  jury.     In  1867,  the  plaintiff 
made  some  alteration  in  his  building  by 
which  the  eaves  were  raised  higher  by 
three  or  four  courses  of  bricks,  but  the 
extent  of  projection  of  the  eaves  remained 
as  before  the  alteration.     Things  being 
in  this  state  the  defendant  shortly  before 
the  time   of   the  action  removed  some 
spouting  and  put  back  the  eaves  to  make 
room  for  some  buildings  which  she  erected, 
and  thereby    damaged  the  plaintiff  by 
causing  the  water  which   flowed  off  to 
percolate  into  crevices  and  obliging  him 
to  construct  a  new  gutter  along  the  roof. 
It  was  contended  by  Mr.  Cave,  on  behalf 
of  the  defendant,  that  by  the  change  in 
the  position  of  the  eaves  ia   1867,   the 
mode  of  enjoyment  was  changed  and  the 
easement  destroyed.     Mr.  Field,  on  the 
other  hand,  contended,  on  the  authority  of 

(6)  4Ciunpb.  219. 

(7)  The  Conrt  delayed  giving  judgment  in  orJor 
that  there  might  be  a  settlement  on  terms  proposed 
by  the  Court,  but  the  parties  were  unable  to  agree 
to  any  terms. 

(8)  Bovill,  C.J.,  Orore,  J.,  and  Denman,  J. 


Thomas  v.  Thomas  (1),  that  there  being 
no  substantial  variance  in  the  enjoyment 
the  right  to  the  easement  was  not  affected. 
In  that  case,  which  was  very  similar  to 
the  present  and  not  distinguishable  in 
principle  from  it,  it  was  held  that  the 
raising  a  wall  about  three  feet  from  which 
water  dropped  on  the  servient  tenement 
and  also  sUghtly  increasing  the  projection 
by  substituting  thatch  for  pantiles,  did 
not  destroy  the  easement.  It  was,  how- 
ever, urged  by  Mr.  Cave  that  on  the  prin- 
ciple of  cfiyus  est  solum  yus  est  usque  ad 
ccehim,  there  was  a  trespass  in  this  case 
which  the  person  trespassed  on  had  a 
right  to  abate.  Mr.  Field,  contra,  con- 
tended that  the  point  did  not  arise  npon 
the  rule,  and  that  in  the  case  of  Pickering 
V.  Budd  (6),  Lord  EUenborongh  held  that 
for  nailing  a  board  so  as  to  overhang  the 
plaintiff's  close  the  proper  remedy  waa 
case  and  not  trespass.  And  assuming  the 
point  as  to  trespass  to  be  open  to  the 
defendant  npon  this  rule  (which  was 
granted  only  on  the  point  reserved  at  the 
trial),  the  original  projection  would  seem 
to  be  the  real  trespass,  and  the  projection 
above  it  a  mere  user  of  the  space  taken 
possession  of  by  such  trespass. 

The  real  and  indeed  the  only  point  re- 
served, however,  was  whether  the  ease- 
ment was  destroyed  by  the  alteration.  It 
is  difficult  to  see  how  the  mere  raising  of 
the  eaves,  which  would,  if  anything,  cause 
the  water  falling  from  them  to  become 
more  dispersed,  could  affect  injuriously 
the  defendant's  property.  No  real  differ- 
ence was  pointed  out  to  us  in  the  effect 
of  the  slight  raising  of  the  height  of 
the  eaves  ;  it  did  not  appear  that  any 
greater  burthen  was  thereby  cast  upon 
the  servient  tenement,  and  in  the  civil 
law  it  was  considered  that  the  rai.=ing  of 
the  eaves  diminished  instead  of  increased 
the  burthen  of  the  servitus  in  the  passage 
cited  by  Mr.  Field.  It  appears  to  us  that 
to  hold  that  any,  even  the  slightest  varia- 
tion in  the  enjoyment  of  an  easement, 
would  destroy  the  easement,  would  vip- 
tuaUy  do  away  with  all  easements,  as  by 
the  effect  of  natural  causes  some  change 
must  take  place,  thus  water  percolating 
or  flowing  would  produce  some  wear  and 
tear  and  alter  the  height  or  width  of  the 
conduit,  BO  would  weather  alterations  of 
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heat  and  cold,  dbc.  In  tiie  case  of  ancient 
lights  changes  in  the  transparency  of 
glass,  yre&r  and  tear  of  frames,  growth  of 
shrnbs,  &o.,  would  produce  effects  which 
would  vary  the  character  of  the  enjoy- 
ment. In  the  user  of  a  foothpath,  the 
footsteps  would  never  be  in  the  same  line 
or  confined  accurately  to  the  same  width 
of  tread. 

We  are  of  opinion  that  the  question 
here,  as  in  Hall  v.  Siffifi  (2)  and  other 
cases,  is  whether  there  has  been  a  sab- 
stantial  yariance  in  the  mode  or  extent  of 
nser  or  enjoyment  of  the  easement  so  as 
to  throw  a  greater  burthen  on  the  servient 
tenement.  In  the  language  of  Sir  Richard 
Kindorsley,  which  was  adopted  by  the 
Master  of  the  Bolls  in  the  late  case  of 
Heath  v.  BuohndLl  (9),  there  must  be  an 
additional  or  different  servitude,  and  the 
change  must  be  material  either  in  the 
nature  or  in  the  quantum  of  the  servitude 
imposed.  It  was  not  suggested  nor  was 
there  any  evidence  that  any  such  ad- 
ditional burthen  had  been  cast  upon  the 
defendant's  premises  by  the  alteration  in 
this  case,  and  therefore  we  are  of  opinion 
that  the  defendant  is  not  entitled  to  have 
the  verdict  entered  in  her  favour  upon 
the  issues  in  question,  and  that  the  pre- 
sent rule  must  be  discharged. 

Rule  discharged. 

Attorneys — Field,  Koscoo  &  Co.,  for  plaintiff; 
Purkis  &  Perry,  agents  for  W.  'Williuns,  jun., 
Kottingham,  for  defendant. 


fLISHMAN   AND  OTHIiBS  V. 
1873.  J        THE   KOETHEEN   MAEI- 

Peb.  7,  8,  I        TIMK    INSURANCE   COM- 

(.       PANT  (limited). 

Marine  Insurance — Slip  and  Policy — 
Additional  Terms — Concealment  of  Mate- 
rial Fact— 30  '^  31  Vict.  c.  23.  «.  8— 
Continuing  Policy. 

The  defendants,  on  March  11,  agreed  to 
insure  freight  hy  the  plaintiff's  vessel  on  a 
certain  voyage,  and  a  slip  containing  the 
terms  of  the  insurance  teas  tlien  dratvn  up 
by  th-e  defendants,  who  on  that  day  accepted 

(9)  38  Law  J.  Rep.  (h.s.)  Chanc  372 ;  a.  c. 
Law  B«p.  8  Eq.  1. 


the  risk.  No  question,  was  then  aslced  as  to 
the  insurance  on  the  hvU  of  the  vessel,  hid 
on  March  17,  when  the  stamped  policy  vsas 
issued,  the  defe^idarUs  required  to  kncno  the 
insurance  on  the  hull,  and  upon  learning  it 
issued  the  policy,  with  a  warranty  inserted 
therein  that  the  huU  was  not  insured  beyond 
that  amount:— "H-eld,  that  the  addition  of 
such  warratity  did  not  prevent  the  policy 
from  being  drawn  up  in  respect  of  the  risk 
accepted  on  March  11,  atid  therefore  it  was 
not  necessary  for  the  plaintiffs  to  have  com- 
m.unicated  to  the  defendants  the  loss  of  the 
vessel,  xvhich  had  occurred  on  March  16, 
as  the  plaintiffs  knew,  before  the  ttamped 
policy  was  issued. 

A  policy  of  insurance  was  made  on  a 
vessel  for  a  year,  hy  an  inswrance  asso- 
ciation, by  the  rules  of  which  the  insur- 
ance was  to  be  from  year  to  year,  unless 
notice  to  the  contrary  be  given,  and  the 
managers,  unless  they  received  ten  days' 
notice  to  the  contrary,  were  to  renew  the 
policy  on  its  expiration : — Held,  t?iat  ac- 
cording to  the  terms  of  such  rules,  and  30 
^  31  Vict.  c.  28.  s.  8  (which  makes  nuU  a 
policy  exceeding  twelve  months'),  the  pdicy 
was  not  a  continmng  one,  btit  esepired  at  the 
end  of  the  year. 

This  was  an  action  on  a  marine  policy 
of  insurance  dated  March  15,  1871,  l^ 
which,  in  consideration  of  the  premium  of 
6bs.  per  cent.,  the  defendants  insured 
400i.  on  freight  by  the  plaintiff's  vessel, 
the  Mayflower,  on  a  voyage  from  Tyre  to 
Argasteria.  The  "policy  contained  the 
following  warranty  :  "  Hull  warranted  not 
insured  for  more  than  2,700Z.  after 
March  20, 1871." 

The  pleas  relied  on  at  the  trial  (which 
took  place  before  Brett,  J.,  at  the  last 
Liverpool  summer  assizes)  were  a  plea  that 
at  the  time  of  making  the  said  policy  the 
plaintiffs  concealed  from  the  defendants  a 
fact  then  known  to  the  plaintiffs  and 
unknown  to  the  defendants,  and  material 
to  the  risk  of  the  said  policy,  namely,  that 
the  ship  and  goods  were  then  lost ;  and 
a  plea,  which,  with  leave  of  the  Judge, 
was  added  at  the  trial,  alleging  a  breach 
of  the  above  warranty. 

The  following  are  the  facta  (1). — 

(1)  The  statement  of  the  facts  ia  taken  &om 
the  judgment  of  Keating,  J. 
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It  appeared  that  the  plaintiffs,  ship- 
owners, being  desirons  of  insuring  the 
freight  in  question, on  Marchll,1871,Bent 
to  the  defendants,  who  were  underwriters 
at  Newcastle-upon-Tyne,  to  inquire  the 
terms  of  insurance,  and  ultimately  an 
agreement  was  made  at  659.  per  cent.,  and 
a  slip  or  proposal  drawn  up  and  accepted 
by  the  defendants  at  that  rate.  This  slip 
contained  all  the  necessary  terms  for  a 
complete  insurance  at  the  above  rate,  and 
was  drawn  up  without  any  question 
whateyer  being  asked  as  to  the  amount 
of  insurance  upon  the  hull  of  the  vessel. 

On  March  16  the  ship  was  lost,  and  the 
plaintiff  knew  of  the  loss  on  the  17th. 
They  sent  on  that  day  to  the  defendants 
for  a  stamped  policy  in  pursuance  of  the 
terms  of  the  slip ;  and  then  for  the  first 
time  the  defendants  required  to  know  in 
what  amount  the  hull  of  the  ship  had 
been  insured.  The  plaintiffs  had  in  fact 
effected  insurances  upon  the  Ship  amount- 
ingto  2,7001.,  and  a  further  policy  for  5001. 
with  the  Teignmouth  Mutual  Shipping  In- 
surance Association,  of  which  they  were 
members,  by  which  the  insurance  was  to  be 
for  a  year  from  March  20  preceding,  with  re- 
newal from  year  to  year  unless  determined 
at  the  end  of  a  year  by  notice  from  either 
party  (2),  Upon  the  requirement  of  the 
defendant's  clerk,  the  plaintiff's  clerk 
gave  the  amount  insured  on  ship  at 
2,7002.,  when  the  defendants  inserted  that 
amount  as  a  warranty  in  what  they  stated 
to  be  a  copy  of  the  policy.  The  plaintiffs, 
however,  sent  it  back  in  consequence  of 
its  not  including  the  amount  insured  by 
the  policy  for  oOOl.  on  ship ;  and  the 
words  "  after  March  20  "  were  added, 
and  a  stamped  policy  with  that  warranty 
given  out. 

(2)  By  rale  1  of  the  mles  of  this  association  it 
was  stipulated  "that  the  members,"  &c.,  "insure 
each  other's  ships  or  sharrs  of  ships  from  noon  of 
Jfarch  20,  18  ,  or  from  the  date  of  entry  of  each 
Tessel  Tespectirely,  until  noon  of  Maich  20  then 
next,  and  from  that  time  until  noon  of  March  20 
in  the  next  succeeding  year,  and  so  from  year  to 
year  unless  notice  to  the  contraty  bo  given  as 
hereinafter  mentioned,"  &c.  This  notice  is  pro- 
vided for  by  rule  25,  which  states."  that  the 
managers,  unless  they  receive  ten  days'  notice  to 
the  contrary,  shall  renew  each  policy  on  its  ex- 
piration except  in  cases  where  it  may  be  deemed 
expedient  not  to  renew  the  same,  when  the  mana- 
gers dull  cavie  notice  to  be  given  to  the  owner." 


No  communication  was  made  by  the 
plaintiffs  to  the  defendants  of  the  loss  of. 
the  ship  before  or  at  the  time  of  the  de- 
livery of  the  policy. 

Upon  this  policy  the  plaintiffs  sued,  and 
at  the  conclusion  of  the  plaintiffs  case,  - 
the  defendants  objected  that  the  warranty 
was  not  complied  with,  because  the  pohcy 
for  the  500Z.  was  a  continuing  policy 
beyond  March  20  unless  notice  to  termi- 
nate it  at  that  time  were  proved,  and 
there  was  no  evidence  of  such  notice. 
They  also  objected,  that,  inasmuch  as  the 
real  and  only  legal  contract  between  the 
parties  was  the  stamped  policyof  March  17 
declared  on,  and  the  loss  haying  occurred 
on  the  16th,  and  being  known  to  the 
plaintifis  on  the  17th,  the  omission  to 
communicate  it  on  that  day  constituted 
the  concealment  of  a  material  fact,  and 
avoided  the  policy. 

The  learned  judge  asked  the  jury  whe- 
ther the  warranty  was  complied  with, 
and  they  found  it  was  ;  and,  in  answer  to 
other  questions,  they  found  that  the  risk 
was  accepted  by  the  defendants  on  the  11th 
of  March,  and  that  it  was  not  material  to 
make  known  the  loss  to  the  defendants 
upon  the  17th.  The  verdict  therefore 
passed  for  the  plaintiffs,  with  leave  to  the 
defendants  to  move  to  enter  a  verdict  for 
them,  if  the  judge  ought  to  have  directed 
the  jury  as  matter  of  law  that  the  war- 
ranty was  not  complied  with,  and  that 
the  omission  to  communicate  the  loss  on 
the  17th  was  a  concealment  of  a  material 
fact  which  avoided  the  policy.  A  rule 
nisi  was  obtained  upon  that  ground,  with 
the  alternative  of  a  new  trial  on  the 
ground  of  misdirection  on  the  part  of  the 
learned  Judge  in  not  so  directing  the 
jury,  and  also  that  the  verdict  was 
against  the  weight  of  the  evidence. 

Holker  and  0.  Bruce  shewed  cause. — 
The  warranty  as  to  the  hull  of  the  vessel 
not  being  insured  for  more  than  2, 700 J. 
after  20thMarch,  1871, was  complied  with; 
for  the  policy  for  5001.  with  the  Teign- 
mouth  Mutual  Shipping  Insurance  Asso- 
ciation expired  on  that  day,  and  it  is  ad- 
mitted by  the  defendants,  that  if  that  be 
so,  the  hull  would  not  then  have  been 
insured  for  more  than  2,7001.  There  was 
sufficient  evidence  of  notice  to  the  man- 
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agers  of  ihe  asBociation  not  to  renew  this 
500Z.  policy ;  but  independently  of  Bach 
notice,  the  policy  wonld  by  the  mlea  of 
the  associatiou  expire  on  the  20th  March, 
nnlesB  renewed.  By  the  30  &  31  Vict, 
c.  23.  B.  8,  no  policy  is  to  be  made  for  any 
time  exceeding  twelvemonths,  or  it  will 
be  nnll  and  void.  Taking,  therefore,  this 
enactmentwith  the  mles  of  the  association, 
the  resnlt  is,  that  the  policy  wonld  expire 
on  the  20th  of  March,  and  that  at  most 
there  wonld  be  a  contract  only  to  renew  it ; 
therefore,  if  the  defendants  rely  on  the 
existence  of  such  policy  after  the  20th  of 
March,  it  is  for  them  to  shew  that  it  has 
been  renewed.  The  main  point,  however, 
is  as  to  the  concealment  of  the  loss  of  the 
vessel  on  the  1 7  th  of  March ,  when  the  policy 
was  delivered.  The  risk,  as  foand  by  the 
jury,  was  accepted  by  the  defendants  on 
the  11th  of  March,  and  they  were  bonnd  in 
honoor  after  that  to  have  issued  the  po- 
licy, and  the  fact  of  the  loss  of  the  vessel 
between  the  time  of  such  acceptance  of 
the  risk  and  issuing  of  the  policy  was 
immaterial.  The  case  is  governed  by 
that  of  Gory  v.  Patton  (3),  which  decides 
that  the  assured  need  not  disclose  to  the 
underwriter  anything  between  the  slip 
and  the  issuing  of  the  stamped  policy. 
The  adding  the  warranty  at  the  request 
of  the  defendants  was  no  such  material 
alteration  as  to  make  it  a  fresh  contract 
when  the  policy  was  given.  Notwith- 
standing that  the  30  &  31  Vict.  c.  23.  s.  7, 
enacts  that  no  contract  for  an  insurance 
"shall  be  valid,  unless  the  same  is  ex- 
pressed in  a  policy,"  the  slip  may  be 
looked  at  to  see  when  the  risk  attached — 
lonides  v.  The  Pacific  Inawcuiice  Company 
(4). 

Herschell  and  Crompton,  in  support  of 
the  rule. — The  warranty  was  not  com- 
plied with,  because  there  was  an  insurance 
with  the  Teignmouth  Mutual  Shipping 
Insurance  Association  for  5001.  existing 
after  the  20th  of  March,  1871.  The 
insurance  with  that  association,  as  ap- 
pears by  its  rules,  continues  from  year 
to  year,  until  notice  to  the  contrary  be 
given. 

(3)  11  Law  J.  Ecp.  (s.s.)  Q.B.  190  n. ;  b.  c.  Law 
E.'p.  7  Q.B.  304. 

(4)  41  Law  J.  Rep.  (u.s.)  Q.B.  190;  s.  e.  Law 
Bcp.  7  Q.B.  617. 


[Brett,  J. — ^Is  not  that  contrary  to  30 
&  31  Vict.  o.  38.  B.  8  ?] 

It  is  not  necessary  to  treat  the  policy 
as  a  policy  for  more  than  a  year.  It  is  a 
contract  to  insnre  and  resembles  the  slip, 
and  to  that  extent  the  defendants  may 
pray  in  aid  the  decision  in  Gory  v.  Patton 
(3).  Then  if  it  continues  until  notice, 
there  was  no  evidence  that  any  notice 
was  given,  for  the  evidence  relied  on  by 
the  plaintiffs  was  not  admissible  for  that 
purpose.  Next  aa  to  the  concealment. 
When  was  the  contract  of  insurance 
made  on  which  the  action  is  brought  ? 
Not  on  the  11th  of  March,  but  on  the  17th 
of  March.  It  may  be  that  on  the  11th 
of  March  a  risk  was  accepted,  but  it  was 
not  the  risk,  for  the  slip  was  no  nnder- 
takiag  by  the  defendants  to  insure  on  the 
terms  ultimately  agreed  to  when  the  policy 
was  issued.  The  parties  were  in  &ct 
treating  about  an  insurance  from  the  11th 
to  the  17th  of  March,  and  it  was  not 
nntil  the  latter  day  that  the  contract  of 
insurance  was  actually  made.  That  dis- 
tinguishes this  case  from  that  of  Cory  v. 
Patton  (3).  It  is  not  disputed,  that 
when  the  insurance  has  been  agreed 
on,  the  disclosure  of  any  &ct  which  may 
happen  afterwards  cannot  be  material. 
Momson  v.  The  Universal  Marine  Insu- 
rance Company  (6),  only  shews  that  when 
the  stamped  policy  is  in  accordance  with 
the  slip  t^at  it  is  immaterial  what  happens 
between  the  policy  and  the  sUp.  Gleasby, 
B.,  there  puts  the  decision  in  Gory  v.  Pat^ 
ton  (3),  on  the  ground  that  the  obligation 
was  fixed  at  the  time  of  the  slip. 

Keating,  J. — [After  stating  the  facts 
of  the  case  in  the  words  above  given,  his 
Lordship  proceeded  as  follows]  —  Mr. 
Herschell,  for  the  defendants,  argued, 
first,  that  the  policy  for  the  5002.  was 
a  policy  to  continue  beyond  the  20th  of 
March  unless  notice  was  given,  and,  se- 
condly, that  there  was  no  proof  of  notice. 
But  it  seems  to  me  that,  according  to 
the  terms  of  the  Teignmouth  Mutual 
Shipping  Insurance  Association's  rules 
and  the  words  of  the  statute,  30  &  31 
Vict.  c.  23,  the  policy  was  not  a  con- 
tinuing   policy,    and    that  in  this  case 

(5)  42  Law  J.  Bep.  (k.s.)  Ezch.  17;  b.  c.  Law 
Rep.  8  Exch.  40. 
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no  new  effective  policy  could  have  been 
made  on  the  20th  of  March,  the  ship 
having  been  lost  before  that  day. 

This  renders  it  nnneceasary  to  consider 
whether  the  evidence  to  prove  the  notice 
-was  sufficient,  if  such  notice  had  been 
necessary. 

The  great  question,  however,  argued 
was  whether  there  was  a  concealment  of 
a  material  fact,  so  as  to  avoid  the  policy ; 
and  I  am  of  opinion  that  there  was  not. 

It  was  admitted  by  Mr.  Herschell,  in 
accordance  with  the  decision  of  the  Court 
of  Queen's  Bench  in  Gory  v.  Patton  (3), 
referring  to  lonides  v.  The  Pacific  Insu- 
rance Gompany  (4)  in  the  Exchequer 
Chamber,  that,  notwithstanding  the  pro- 
visions of  30  &  31  Vict.  c.  23.  ss.  7  and  9, 
the  real  bargain  between  the  assured  and 
the  underwriters  takes  place  when  the 
slip  containing  the  terms  of  the  intended 
policy  is  accepted ;  and  that,  although 
such  slip  does  not  constitute  a  contract 
enforceable  at  law,  yet  it  may  be  looked 
at  for  the  purpose  of  discovermg  at  what 
time  the  risk  was  really  undertaken  by 
the  underwriters;  and  that  a  material 
fact  coming  to  the  knowledge  of  the  as- 
sured between  the  date  of  the  slip  and 
that  of  the  policy  need  not  be  commu- 
nicated. Admitting  this,  however,  Mr. 
Herschell  contended  with  considerable 
force  that,  in  this  case,  the  slip  on  the 
11th  of  March  could  not  shew  the  terms 
of  the  befgain,  as  a  negotiation  between 
the  parties  was  going  on  up  to  the  17th, 
when  the  policy  containing  the  added 
warranty  was  issued,  which  contained  the 
only  complete  contract  of  insurance  be- 
tween the  parties,  and  therefore  the  case 


was  distinguishable  firom  lonides  v.  The 
Pacific  Insurance  Gompany  (4)  and  Gory  v. 
Patton  (3). 

In  my  opinion,  however,  the  jury  hav- 
ing found  as  a  fact,  that  the  risk  was 
accepted  by  the  underwriters  on  the  11th 
of  March,  it  cannot  be  said  that  the 
addition  of  a  term  for  the  benefit  of  the 
underwriters,  and  not  affecting  the  risk, 
prevented  the  policy  from  being  one  drawn 
up  in  respect  of  the  risk  accepted  on  the 
11th ;  the  case  therefore  is  the  same 
in  principle  with  those  referred  to,  and  the 
occurrence  of  the  loss  subsequently  to  the 
11th,  though  before  the  issue  of  the 
stamped  policy,  did  not  render  it  incum- 
bent on  the  plaintiffs  to  communicate  it, 
inasmuch  as  it  could  not  affect  the  risk 
already  accepted  or  the  premium  abeady 
agreed  to  and  paid. 

I  think,  therefore,  there  was  no  misdi- 
rection on  the  part  of  the  learned  Judge, 
that  the  evidence  justified  the  verdict 
of  the  jury,  and  their  answers  to  the  ques- 
tions put  to  them,  and  that  the  rule  must 
be  discharged. 

Gbove,  J.,  concurred. 

Bbett,  J. — I  only  wish  to  add,  that 
when  the  plea  alleging  the  breach  of  the 
warranty  was  allowed  by  me  to  be  added 
at  the  trial,  it  was  on  the  terms  that  the 
question  whether  it  had  been  complied 
with  should  be  left  to  the  jury  on  the 
evidence  as  it  then  stood. 

Bule  discharged, 

AttOTiiej — Mereer  &  Mercer,  agenU  for  Oliver  & 
Bottcrell,  Sunderland,  for  plaintiff;  Williamson, 
Hill  &  Co.,  agents  for  B.  P.  &  H.  Fliilipson, 
Newcastle-upon-Tyne,  for  defendants. 


Note. — Seymour  v.  The  London  and  Provincial  Marine  Insurance  Company  (re- 
ported 41  Law  J.  Bep.  (n.S.)  C.P.  193),  came  on  for  argument  on  appeal  in  the  Court 
of  EJxchequer  Chamber  on  the  8th  and  10th  of  February,  1873,  and  the  judgment  was 
afSrmed  on  the  fiicts,  without  any  question  of  law  being  involved,  the  Court  thinking 
that  the  special  facts  of  the  particular  case  clearly  shew,  first,  that  the  artillery 
harness  was  destined  to  a  belligerent  state  for  belligerent  purposes,  and  so,  as  was 
admitted,  in  such  case  contraband ;  and  secondly,  a  concealment  of  a  material  fact. 
The  decision  thus  depending  on  conclusions  of  &ct  and  involving  no  dispute  as  to  the 
law,  no  further  notice  of  it  is  required. 


END  OK  HILAET  TERM,  1878. 


Digitized  by 


Google 


CASES  ARGUED  AND  DETERMINED 

nr  THE 

Court  of  Common  ^Itai, 

iXB  IN  TBB 

C^c!)equet  C!)ambet  and  ^onst  of  ILoxhS^ 

ON  ERROR  AND  APPEAL  IN  CASES   IN   THE  COURT  OF  COMMON  PLEAS. 


EASTER  TEEM,  36  VICTORLffiJ. 


PkdU4^/i^  «  0iH^^s»X^  €-CS^a, 


) 


SIMPSON  AKD  WIFE  V.  THE  LONDON 
GENERAL   OMNIBUS   COMPANY. 


1873. 
April  25. 

Injury  to  Passenger  in  Omnibus — Em- 
dence  for  Jury. 

In  am,  action  against  an  omnibus  pro- 
prietor for  injury  to  a  passenger,  it  was 
proved,  on  behalf  of  the  latter,  that  lie  was 
sitting  inside  the  omnibus  and  was  injured 
by  one  of  the  horses  hicMng  the  front  panel 
constituting  the  back  of  his  seat,  and  that 
on  a  subsequent  examination  marks  of  other 
hicks  were  seen : — Held,  that  there  was 
evidence  of  negligence  of  the  defendants  to 
go  to  the  jury. 

This  was  an  action  against  the  owners 
of  an  omnibus  for  injuries  sustained  by  a 
passenger.  No  question  was  raised  as  to 
the  form  of  the  pleadings  which  therefore 
need  not  be  set  out.  The  evidence  on 
behalf  of  the  plaintiffs  was  that  the  female 
plaintiff  was  inside  the  omnibus  and  was 
injured  by  one  of  the  horses  kicking 
the  front  panel  constituting  the  back  of 
the  seat  on  which  she  was  sitting ;  and 
that  on  examination  on  a  future  day 
the  marks  of  two  or  three  kicks  wore 
seen.  The  learned  Judge  left  it  to  the 
jury  to  say  whether  there  had  been  neg- 
ligence on  the  part  of  the  defendants  in 
using  a  kicking  horse,  or  not  providing 
against  such  an  accident.    The  jniy  found 


for  the  plaintiffs,  and  a  rule  nisi  having 
been  obtained  for  a  new  trial  on  the 
ground  that  there  was  no  evidence  to  go 
to  the  jury — 

Bompas  shewed  canse,  and  contended 
that  this  was  a  case  where  the  fiict  of  the 
accident  was  evidence  of  negligence,  call- 
ing for  explanation  on  the  part  of  the  de- 
fendants, in  the  absence  of  which  the 
jury  might  assume  that  the  defendants 
negligently  used  a  vicious  horse,  or  ab- 
stained from  taking  proper  means  to  pre- 
vent the  consequences  of  a  possible  acci- 
dent; citing  Redhead  v.  The  Midland 
Railway  Company  (1),  Stokes  v.  The  Eas- 
tern Counties  Railway  Company  (2),  Byrne 
v.Boadl6{S),  Christie  v.  Griggs  (i), Bridges 
V.  The  North  London  Railway  Company 
(5),.,Scott  V.  The  London  Dock  Company 
(6),  Sharp  V.  GrefJ"^),  Stokes  v.  Salten- 
stall  (8),  Skinner  v.  The  London,  Brighton 
and  South  Coast  Railway  fiompany  (9) 

(1)  9  B.  &  S.  619 ;  s.  c.  38  Law  J.  Bep.  (k.s.) 
Q.B.  169. 

(2)  2Fo9.&Fin.  691. 

(3)  2  Hurl.  &  C.  722 ;  s.  c.  33  Law  J.  Rop. 
(N.s.)Exeh.  13. 

(4)  2  Campb.  79. 

(8)  40  Law  J.  Rep.  (.y.s.)  Q.B.  188. 

(6)  3  Hurl.  &  C.  596 ;  b.  e.  34  Law  J.  Rep. 
(».8.)  Exch.  220. 

(7)  9  Binp.  457 ;  s.  c.  2  Law  J.  Rep.  (k.s.)  CX.  45. 

(8)  13  Peters  181. 

(9)  5  Exch.  Rep.  787. 
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and  GockU  v.  The  London  and  8oi*th 
Ewtem  Bailway  Gompany  (10). 

[Gbovb,  J.,  referred  to  Daniel  t.  The 
MetropolUan  Bailway  Company  (11)  and 
Bums  V.  The  Cork  and  Bandon  Bailway 
CompoMiy  (12).] 

Diiy,  in  sapport  of  the  rale,  contended 
iihat  the  accident  was  not  prima  fade 
evidence  of  negligence,  as  an  accident 
caused  br  a  horse  which  has  a  will  of  its 
own,  and  has  a  tendency  to  kick,  was  not 
analogonB  to  one  caused  bj  the  falling  of 
a  banrel,  or  such  like  matter,  and  that 
it  was  not  to  be  assumed  that  the  horse 
was  vicious,  or  that,  not  being  so,  the  de- 
fendants ought  to  take  precautions  not 
adopted  by  other  prudent  persons. 

BOTiLL,  C.J. — It  is  qtiite  true  that  the 
defendants  did  not    absolutely  warrant 
the  plaintiff's  safeW  or  the  sufficiency  of 
the  carriage  and  horses,  and  that  uiey 
were  only  bound  to  use  due  and  reason- 
able care  for  the  safety  of  passengers, 
and  it  is  true  that  the  mere  fact  of  an 
accident  is  not  generally  prima  fade  evi- 
dence of  negligence ;  but  if  the  cause  of 
the    accident    be    shewn   this    may    or 
may     not     be     prima    facie    evidence 
according   to  its   nature.    In   the  case 
of    a    public    carriage,    the    owner    is 
bonnd  to  use  due  and   reasonable  care 
that  there  are  proper  horses  which  are 
not  dangerous  to  the  passengers,  and  as 
respects  his  liability  it  is  not  necessary  to 
shew  that  he  was  aware  that  they  were 
improper  or  dangerous.     In  the  present 
case,   without  apparent  cause,   a  horse 
kicked  and  injured  the  plaintiff,  a  pas- 
senger, and  this  being  so  it  seems  to  me 
that  the  case  is  one  which  required  ez- 
'  planation  on  the  part  of  the  defendants. 
It  has  been  said  that  it  is  the  nature 
of  a  horse  to  kick,  but  it  ought  not  to  kick, 
and  if  it  does  this  is  prima  fade  evidence 
of  its  being  a  kicker.     The  burthen  of 
shewing  that  it  is  not  is  on  the  defen- 
dants, and  the  reasonable  rule  is  that  the 
defendants  should  be  called  on  to  prove 
the  circumstances,  explain  the  accident, 
and  shew  the  horse  was  a  proper  one,  so 


as  to  absolve  themselves  from  the  conse- 
quences of  the  prrmafade  evidence.  So 
that  if  here  there  were  the  mere  fact  of 
the  kicking,  I  think  there  would  be  prima 
fade  evidence  for  the  jury.  But  here 
there  is  the  further  evidence  as  to  other 
marks,  which  it  is  impossible  to  reject 
and  keep  from  the  jury,  and  therefore 
the  defendants  were  called  on  to  explain 
this.  And  further,  when  it  is  said  that 
all  horses  kick  and  may  be  irritated  with- 
out any  fault,  the  answer  is,  if  so,  it  be- 
comes a  question  for  the  jury  whether  the 
defendants  ought  not  to  provide  means 
against  this;  and  as  to  what  has  been 
said  as  to  persons  driving  themselves  sind 
families  without  such  precautions,  the 
answer  is,  that  they  generally  take  care 
that  the  horse  is  quiet ;  and  if  a  person 
put  a  horse  into  his  carriage  witliout  care, 
and  it  kicked,  he  would  think  it  was  a 
kicker,  and  not  use  it.  I  am,  therefore, 
of  opinion  that  this  rule  should  be  dis- 
charged. 

Obove,  J. — I  am  of  the  same  opinion, 
though  I  have  not  been  free  from  doubt. 
If  proving  a  horse  to  have  kicked  twice 
proves  him  a  kicker,  does  not  proving  he 
has  kicked  once  afford  evidence  of  it ;  is  it 
not  a  mere  question  of  degree,  and  is  it  not 
rather  to  be  assumed  he  is  ?  I  think  the 
balance  is  in  favour  of  that ;  and  further, 
there  was  here  proof  of  additional  kick- 
marks  to  necessitate  explanation. 

Denman,  J. — The  only  question  is, 
whether  there  was  evidence  for  the  jury, 
and  I  think  there  was. 

•  B/viU  diteha/rged. 


Attonen — S.  H.  Benson,  for  plaintiff;  Stevens, 
Wilkinson  &  Harries,  for  defendants. 


(10)  S9  Lav  J.  Hep.  (ir.8.)  CJ*.  226 ;  s.  c.  Lav 
Eep.  6  C.P.  467. 

(11)  40  Lav  J.  Bap.  (m.s.)  C.P.  131. 

(12)  18  It.  CL.  Bep.  646. 
Niw  SmiRB,  42.— CJ?. 
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HOBDUE  V.   THE  SEAN  AKD 
CHAPIEB  OF  CUBHAH. 


1873. 

April  28. 

Mines,  Beeervation  of — Gompemalion  far 
Datnagefrom  Workings. 

The  lessee  of  lands,  subject  to  clauses  re- 
serving to  the  lessor  the  minerals  leith  power 
to  work  them,  moMng  eom,pensalion,  bought 
the  reversion  subject  to  similar  clauses, 
which  reserved  the  minerals  with  working 
powers  of  an  extensive  character,  and  pro- 
vided for  compensation  for  damage  or  spoil 
to  the  ground  thereby: — Held,  that  the 
true  construction  of  the  particular  deed  was 
that  the  compensaticm  was  to  be  made,  not 
merely  as  to  future  workings,  ^c,  but  also 
for  subsequent  damage  accruing  from  the 
future  use  of  existing  workings,  ^c,  and 
that  such  compensation  was  to  be  assessed 
with  reference  to  the  marketable  value  of  the 
land,  taken  or  damuiged,  for  aU  purposes 
to  which  it  was  reasonably  applicable,  with- 
out regard  to  the  potoers  of  working,  Sfc,  to 
which  it  was  suiject,  and  (hat  there  was  no 
restriction  on  increasing  the  weight  in  the 
mines. 

This  was  a  Specul  Case  stated  by  an 
arbiiirator  for  the  opinion  of  the  Conrt. 

1.  By  indenture  of  lease,  dated  the 
2lBt  day  of  July,  in  the  year  of  our  Lord 
1856,  the  Dean  and  Chapt«r  of  Durham 
demised  to  the  Rev.  William  Marriott, 
Smith  Marriott,  Thomas  Greenwood,  John 
William  Anderson  Chandless,  and  William 
Chater,  certain  lands  and  premises  at 
Wallsend,  to  hold  the  same,  except  as 
thereinafter  mentioned,  for  the  term  of 
twen^-one  years. 

2.  In  this  lease  are  the  following  reser- 
vations — "  Save  and  except  and  always 
reserved  unto  the  said  lessors  the  woods, 
underwoods  and  trees  then  being  upon 
the  said  hereditaments  and  premises,  and 
the  mines,  pits  and  quarries  then  being 
and  to  be,  and  all  seams  and  beds  of  coal, 
stone,  day  and  other  minerals  whatsoever 
within  the  said  demised  premises ;  and 
also,  save  and  except  and  always  reserved 
as  aforesaid,  all  such  rights  of  way  and 
other  rights  and  easements,  and  so  muck 
of  the  said  demised  lands  or  grounds  ana 
premises,  as  should  be  necessary  or  proper 
for  having  access  to,  and  getting  and 
carrying  away,  and  if  desired,  of  convert- 
ing, manTtbetoring,  or  otherwise  disposing 


of  the  said  woods,  minerals  and  premises 
thereinbefore  excepted,  and  any  other 
woods,  minerals  and  substances  whatso- 
ever, and  particularly  sufficient  land  or 
ground  for  agents'  and  workmen's  hoosos, 
pit  and  heap  room,  furnaces,  engine  Jionses 
and  other  like  conveniences.  And  also 
save  and  except  and  always  reserved  as 
aforesaid,  full  and  exclusive  power  for  the 
said  lessors,  their  grantees  and  assigns,  to 
make  and  exclusively  have  and  use  any 
road  or  way,  roads  or  ways,  through, 
within,  under,  over  or  across  the  said 
demised  premises  for  the  purpose  of  ge- 
neral traffic,  or  any  other  purpose  what- 
soever, and  in  order  to  form  any  road  or 
way,  to  make  any  cutting,  embankment^ 
bridge,  tunnel  or  other  works,  and  to  lay 
down  iron  rails  or  other  materials,  and  for 
the  purpose  of  using  any  road  or  way,  to 
erect  and  have  any  engine-houses,  station- 
houses,  or  other  erections,  or  any  depots  or 
yards  or  other  conveniences,  and  to  travel 
on  any  such  road  or  way  with  any  engine, 
and  in  any  manner  whatsoever,  whether  of 
present  use  or  future  invention ;  and  also 
generally  save  and  except  and  always  re- 
served as  aforesaid,  full  power  for  the 
said  lessors,  their  grantees  and  assigns, 
to  do  any  act  for  the  purposes  of  the 
foregoing  exceptions,  or  any  of  them, 
upon,  over  or  with  respect  to  the  said 
demised  premises,  that  they  could  have 
done  had  no  lease  been  granted  of  the 
said  premises.  Provided  that  the  said 
lessors,  their  grantees  or  assigns,  did  pay 
annually  reasonable  compensation  for  spoil 
of  ground  to  be  occasioned  by  the  exer- 
cise of  the  powers  thereby  reserved,  or 
any  of  them,  such  annual  compensation, 
if  the  parties  could  not  agree,  to  be  de- 
termined by  the  adjudication  of  two  in- 
different persons,  one  to  be  chosen  by 
each  party,  or  by  the  umpire  of  such  two 
indiffisrent  persons." 

3.  By  another  indenture,  dated  the  ICth 
day  of  July,  in  the  year  of  our  Lord  1859, 
these  hereditaments  and  premises  were 
assigned  to  the  plaintiff  Joseph  Mordue 
for  the  residue  of  the  said  term. 

4.  And  by  another  indenture,  dated  the 
10th  day  of  September,  in  the  year  of  our 
Lord  1859,  the  reversion  of  the  said  here- 
ditaments and  premises  was  granted  to 
the  said  Joseph  Mordue,  bis  heirs  and 
assigns. 
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5.  In  this  last-mentioned  indenture  are 
contained   the  following  exceptions  and 
reservations  firom  the  grant  thereby  made, 
ibat  is  to  say — "  Save  and  except  and 
alfrays  reserved  ont  of  these  presents  and 
the  grant  and  confirmation  hereby  made, 
or  intended  so  to  be,  to  the  said  Dean  and 
Chapter,  their  sucoeBsors  and  assigns,  all 
mines,  pits,  qnarries,  seams  and  beds  of 
coal,  atone,  clay,  lead  and  other  minerals 
and  sabstances  whateorer,  whether  opened 
or  unopened,  in,  within  or  under  the  said 
hereditaments  and  premises.     And  also 
full  and  free  liberty  of  access,  ingress, 
egress   and  regress  to  and  for  the  said 
Dean  and  Chapter  of  Durham,  their  suc- 
cessors, assigns  and  lessees,  and  all  and 
every  other  person  or  persons  by  their 
appointment  or  permission,  from  time  to 
time,  and  at  all  times  hereafter,  with  or 
withoat  horses,  carts,  machines  and  car- 
nages,  to  enter  into,  upon,  through  or 
over  all  or  any  of  the  said  lands  and 
hereditaments,  the  reversion  whereof  is 
thereby  gpranted  and  confirmed,    or  in- 
tended BO  to  be,  and  using  and  occupying 
80  much  of  the  said  lands  or  grounds  and 
premises  as  shall  be  necessary  or  proper 
for  having  access,  and  winning  and  get- 
ting, and  carrying  away,  and  if  desired,  of 
converting,  manufacturing   or  otherwise 
disposing  of  the  said  mines,  minerals  and 
substances  hereinbefore  reserved,  and  also 
all  ox  any  other  minerals  or  substances 
whatsoever,  of  or  belonging  to  the  said 
Dean    and    Chapter,    tfaeir     successors, 
grantees,   lessees   or  assigns,    or    of  or 
belonging  to  any  other  corporation,  or 
any   other   person  or   persons,   whether 
arising  or  produced  firom  or  under  the 
lauds,  the  reversion  whereof  is   hereby 
s^ranted  and  confirmed,  or  intended  so  to 
be,  or  any  other  lands  or  grounds  what- 
Goever;  and   particularly  Aill   and  &ee 
liberty,  power  and  authority  to  have,  take 
and  occupy  sufficient  land  or  ground  for 
i^ents'  or  workmen's  houses,  pit  and  heap 
room,  fcimaces,  engines  and  engine-houses, 
and  other  like  conveniences.     And  also 
except  and  reserved  to  the  said  Dean  and 
Chapter,  their  successors  and  assigns,  full 
and  exclusive  power  for  them,  and  such 
other  person  or  persons  as  they  shall  at  any 
timehereaflerauthorizeor  appoint,  to  make 
and  use  aircourses,  drains  and  watercou  rses 
through,  within,  under,  over  or  across  the 


said  lands  and  grounds  for  the  purposes 
thereinbefore  mentioned,  or  any  of  them. 
And  also  to  forn^any  road  or  way,  roads 
or  ways,  to  make  or  use  any  cutting,  em- 
bankment, bridge,  tunnel  or  other  work, 
and  from'  time  to  time  to  repair,  recon- 
struct, alter  and  vary  any  such,  or  to  make 
any  other  new,  additional  or  substituted 
aircourses,  drains,  watercourses,  roads, 
ways,  cuttings,  embankments,  bridges, 
tunnels  or  other  works,  and  to  lay  down 
iron  rails  and  other  materials  for  the  pnr« 
pose  of  using  any  road  or  way,  to  erect 
and  have  any  engine-houses,  station- 
houses  or  other  erections,  or  any  depdts, 
or  yards  or  other  conveniences,  and  to 
travel  and  carry  goods,  coals  and  other 
minerals  and  sul^tances,  on  any  such 
roads  or  ways,  with  any  engine  and  in  any 
manner  whatsoever,  whether  of  present 
use  or  future  invention,  or  to  make  use  of 
such  roads  or  ways  in  any  other  manner 
whatsoever.  And  also  generally,  save  and 
except  and  always  reserved  as  aforesaid, 
fall  power  for  the  said  Dean  and  Chapter 
and  their  successors,  and  such  other  per- 
son or  persons  only  as  they  may  heref^fter 
appoint,  to  make  and  exclusively  have  and 
use  any  road  or  way,  roads  or  wavs 
through,  within,  under,  over  or  across  the 
said  hereditaments  and  premises  thereby 
granted  and  confirmed,  or  intended  so  to 
be,  for  the  purpose  of  general  traffic  or 
any  other  purpose  whatsoever.  And  also, 
save  and  except  full  power  for  the  said 
Dean  and  Chapter,  and  their  sucoessors 
and  assigns,  and  such  other  person  or 
persons  as  aforesaid,  to  do  any  and  every 
act  for  the  purpose  of  the  foregoing  excep- 
tions, or  any  of  them,  in,  upon,  over, 
under,  or  wi&  respect  to  the  said  lands 
and  grounds  that  they  could  have  done 
had  they  been  and  continued  the  sole  and 
absolute  owners  of  the  fee  simple  in  pos- 
session thereof  and  such  itaj,  leave  and 
rights  so  reserved  to  the  said  Dean  and 
Chapter  and  their  successors,  and  such 
other  person  or  persons  as  aforesaid,  shall 
not  be  liable  to  be  defeated  or  destroyed 
by  effluxion  of  time  or  non-user  of  the 

Cne.  And  all  and  singular  the  rights, 
erties,  matters  and  things  hereinbefore 
agreed  to  be  excepted  and  reserved,  or  re- 
granted  to  the  said  Dean  and  Chapter  and 
their  successors,  or  such  other  person  or 
persons  as  aforesaid,  shall  be  taken  and 
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considered  as  commencing,  and  to  be  had, 
nsed  and  ezerciaed  aa  and  fi:vm  the  day 
before  the  date  of  these  presents,  and  shall 
be  taken  and  adjudged  to  be  the  absolute 
and  entire  ezclosion  of  the  said  Joseph 
Mordne,  his  heirs  and  assigns,  and  all  per- 
sons claiming  by,  from,  through  or  nnder 
him  or  them,  from  the  right  of  using  or 
exercising,  or  of  granting  or  permitting 
any  other  person  or  persons  whomsoeTer 
to  nse  or  exercise  any  of  the  same,  or  the 
like  rights,  liberties,  easements,  priyileges, 
matteria  or  things  as  are  hereinbefore  ez> 
oepted  or  reserved,  in,  upon,  over,  across, 
throogh,  under  or  in  respect  of  the  said 
lands  and  hereditaments,  the  Irerersion  of 
•which  is  thereby  conveyed ;  and  it  shall 
not  be  lawful  for  the  said  Joseph  Mordue, 
his  heirs  or  assigns,  or  any  person  or 
persons  claiming  or  to  claim  by,  firom, 
through  or  under  him  or  them,  to  make, 
do  or  commit,  or  suffer  to  be  done  or  com> 
mitted  any  act,  matter  or  thing  whatso- 
ever, whereby  or  in  consequence  whereof, 
the  said  Dean  and  Chapter,  their  succes- 
sors, assigns  or  lessees,  shall  or  may  be  in 
any  way  prevented  from,  or  interrupted, 
hindered,  obstructed  or  injured  in  the  free 
and  undisturbed  nse,  exercise  and  enjoy- 
ment  of  the  same,  or  any  of  them.  Pro- 
vided always  that  the  said  Dean  and 
Chapter,  their  sucoeasors  and  assigns,  and 
such  other  person  or  persons  as  aforesaid, 
shall  pay  to  the  said  Joseph  Mordne,  his 
heirs  and  assigns,  annually  reasonable 
compensation  for  damage  or  spoil  of 
ground  to  be  occasioned  by  the  exercise 
of  aU  or  any  of  the  powers,  liberties  and 
privileges  expressed  and  reserved,  such 
annual  compeilsation,  as  often  aa  any  cause 
for  the  same  shall  have  arisen,  if  the 
parties  cannot  agree,  to  be  determined  by 
the  adjudication  of  two  indifferent  per- 
sons,, to  be  chosen  fiom  time  to  time,  one 
by  each  party,  or  by  an  umpire  to  be 
chosen  by  such  two  indifferent  persons. 
Provided  always  that  nothing  herein  con- 
tained shall  be  construed  so  as  to  give  to 
the  said  Dean  and  Chapter  of  Durham  or 
their  successors,  as  against  any  succeed- 
ing Dean  and  Chapter,  or  as  against  the 
Crown  or  any  other  person  or  persons 
than  the  said  Joseph  Mordue,  his  heirs 
and  assigns,  any  other  rights  or  powers 
of  opening  or  working  mines  than  they 
would  by  law  or  custom  have,  or  would 


have  been  entitled  to  in  case  these  presents 
had  not  been  executed." 

6.  Mr.  Joseph  Anderson,  as  lessee  under 
the  said  Dean  and  Chapter,  and  naiet 
the  provisions  and  aathorities  granted  or 
demised  to  him  under  and  by  virtne  of 
an  indenture  of  lease  dated  the  25th  day 
of  May,  in  the  year  of  our  Lord  1864,  or 
otherwise  by  the  license,  authority  and 
permission  of  the  said  Dean  and  Chapter, 
has  exercised  over  divers  parts  of  the 
said  lands  comprised  in  the  said  firstly 
recited  lease  and  the  said  deed  of  the  10th 
of  September,  1859,  the  rights,  easements 
and  authoritaes,  or  some  of  them,  le. 
served  by  the  said  last-mentioned  deed. 

7.  The  extent  at  the  time  of  this  ques- 
tion arising  of  the  land  over  which  these 
powers  have  been  exercised  is  shewn  on 
the  map  hereto  aimexed  and  oolonred 
red. 

8.  The  parties  are  to  be  at  liberty  to 
refer  to  the  said  deed  of  the  lOUi  of  Sep- 
tember, 1859,  and  to  any  of  the  leases 
mentioned  in  it,  as  if  they  formed  port 
of  this  case.  And  it  is  to  be  taken  as 
proved  that  at  the  time  of  the  said  deed 
of  September,  1859,  there  were  buildings 
for  the  purpose  of  carrying  on  mann&c- 
tures  on  portions  of  the  land  comprised 
in  that  deed,  but  none  on  that  portion  in 
respect  of  which  the  present  clwm  arises. 

9.  There  was  also  on  the  part  colonred 
C.C.  on  the  said  plan  an  old  pitshaft  and 
some  old  buildings,  which  had  been  aban- 
doned in  1856^  t£e  buildings  being  ti^en 
down.  Thip  plot  was  occupied  by  former 
lessees  of  the  Dean  and  Chapter,  owners 
of  what  was  Walisend  Colliery,  under  the 
reservations  in  the  then  lease. 

10.  It  was  agreed  that  the  said  deed  of 
the  10th  of  September,  1859,  conveyed  tiiis 
last-mentioned  plot  of  land  to  Mr.  Mordne. 

11.  Clay  is  found  on  portions  of  the 
land  comprised  in  the  soid  last-mentioned 
deed  within  a  foot  of  the  surfiuie. 

12.  The  leasee  of  the  Dean  and  Ghaptra 
are  granted  for  twenty-one  years,  which 
leases  are  by  long  usage  renewable  every 
seven  years,  the  lessee  surrendering  theez- 
isting  lease  and  receiving  a  new  lease  for 
twenty-one  years,  on  payment  of  a  finecal- 
culated  on  &om  1^  to  1^  years'  improved 
value  of  the  property ;  and  for  the  ppr- 
pose  of  calculating  such  renewal  fine  snj 
unproved  value  given  to  the  leased  pro- 


Digitized  by 


Google 


Vol.42.] 


EASTER  TERM,  187S. 


117 


perij,  by  new  btiildings  erected  on  the 
property  during  the  cmrenoy  of  the  lease, 
are  not  taken  into  consideration  in  the 
first  renewal,  so  as  to  give  the  lessee 
making  snch  erection^  the  benefit  of  his 
improvements  for  that  period,  withont 
additional  payment  by  way  of  fine. 

13.  Under  the  above  circumstances  it 
was  contended  before  me  on  behalf  of  Mr. 
Mordne  that,  so  far  as  regards  the  land 
used  and  occupied  under  the  reservations 
in  the  deeds,  the  compensation  to  which 
Mr.  Mordue  was  entitled  was  the  market- 
able annnal  value  of  the  lands  for  anv 
parpose  for  which  the  lands  were  apph- 
cabto,  and  that  as  regards  other  parts  of 
Mr.  Mordne's  land  not  used  or  occupied,  . 
but  which  were  damaged  by  aeveianoe  or 
otherwise  by  the  use  and  occupation  of 
the  parts  used  and  occupied,  Mr.  Mordue 
was  entitled  to  the  amount  by  which 
their  marketable  annual  value  was  di> 
minished. 

13a.  It  was  contended  before  me  on 
behalf  of  the  Dean  and  Chapter,  that  Mr. 
Mordue  was  not  entitled  to  have  the 
compensation  assessed  on  the  above  prin> 
ciples,  and  further,  that  he  was  not  enti. 
tied  to  compensation  as  to  some  parts  of 
iha  land  in  respect  of  which  he  dainis 
compensation. 

14  I  have  therefore,  at  the  request  of 
the  parties,  stated  the  foregoing  Case,  and 
submit  to  the  Court  the  following  ques- 
tions thereon — 

I.  Whether  the  compensation  for  da- 
mage or  spoil  of  ground  is  to  be  inclu- 
sive or  exclusive  of  ground  occupied  by 
pits  which  were  open  and  existing  at  the 
time  of  the  execution  of  the  deed  of  con- 
veyance of  the  10th  September,  1859. 

II.  If,  exclusive  of  ground  occupied  by 
such  pits,  whether  snch  ground  is  to  be 
inclusive  or  exclusive  of  ground  used  or 
occupied  at  the  time  of  the  execution  of 
the  said  deed,  with  and  for  the  necessary 
purposes  of  such  pits. 

III.  Whether  tiie  compensation  for' da- 
mage or  spoil  of  ground  is  to  be  inclusive 
or  exclusive  of  g^ronnd  which  at  the  time 
of  the  execution  of  the  deed  was  used  or  oc- 
cupied for  having  access  to,  or  getting  or 
carrying  away  or  converting,  manufiustnr- 
ing  or  otherwise  disposing  of  the  excepted 
minerals  and  premises,  or  any  other  mine- 
nls  or  Bubstances,  or  for  agents'  or  work* 


men's  houses,  or  for  pit  or  heap-room,  or 
for  fdmacea  or  eugino  houses,  or  other 
like  conveniences. 

rV.  Whether  the  compensation  for  da- 
mage or  spoil  of  ground  is  to  be  inclusive 
or  exclusive  of  ground  which  at  any  time 
after  the  execution  of  the  said  deed  might 
be  used  or  occupied  for  the  purposes  men- 
tioned in  the  preceding  questions,  or  any 
of  them. 

V.  Whether  the  compensation  for  da- 
mage or  spoil  of  ground  (to  whatever  it 
is  applicable)  is  to  be  estimated  with  re- 
ference to  the  value  of  the  ground  if 
usable  only  for  the  purposes  for  which  it 
was  used  at  the  time  of  the  execution  of 
the  said  deed,  or  with  reference  to  its 
value  if  usable  for  building  or  any  other 
purposes  to  which  it  is  applicable,  or  with 
reference  to  its  value  as  subject  to  any 
restrictions  necessarily  imposed  upon  its 
use  by  the  provisions  of  the  said  deed,  or 
on  what  other  principle. 

VI.  Whether  Mr.  Mordue  is  restricted 
by  the  provisions  of  the  said  deed  ftom 
using  the  land  for  any  purpose  which 
would  substantially  add  to  the  surface 
weight  to  be  supported  from  below.' 

VII.  Whether  Mr.  Mordue  is  restricted 
by  the  provisions  of  the  said  deed  from 
using  the  land  for  any  purpose  for  which 
it  could  not  be  used  withont  interfering 
with  the  minerals  or  other  substances  ex- 
cepted and  reserved  by  the  said  deed,  or 
with  the  powers  thereby  excepted  and 
reserved  for  working  or  getting  the  said 
minerals  or  substances. 

VIII.  Whether  the  restrictions  referred 
to  in  the  two  last  preceding  questions,  or 
eitiier  of  them,  or  any  other  restriction 
necessarily  imposed  upon  the  use  of  the 
land  by  the  provisions  of  the  said  deed, 
ought  to  be  taken  into  consideration  in 
estimating  the  compensation  for  damage 
or  spoil  of  ground,  and  how  and  upon 
what  principle. 

Eerschel  ((?.  W.  HiU  with  him)  argued 
for  the  plaintiff,  and  cited  Wak^ld  r. 
Duke  of  Buceleuch  (1). 

Kemplay  (Hcudfoot  with  him)  argued 
for  the  defendants,  and  cited  Bell  v.  WiUon 
(2),  Hext  V.  Gdl  (8),  Bowbotham  v.  WO. 

(1)  39  Law  J.  Eep.  (x.s.)  Chanc.  441. 

(2)  34  Law  J.  Bep.  (h.s.1  Chanc.  672;  B.C  on 
appeal,  35  Law  J.  Kep.  (k.s.)  Chanc  387. 

(3)  41  Lav  J.  Bep.  (h.s.)  Chanc.  S93,  761. 
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«o»»  (4),  The  North  Eastern  Bailwaij  Gom,' 
pany  t.  Elliott  (5),  Fletcher  v.  The  Oreat 
Western  Railway  Gompany  (6),  The  Cale- 
donian Railway  Company  v.  Sprat  (7), 
Shafto  r.  Johnson  (8),  Smith  v.  Darhy  (9), 
Eadon  v.  Jeffeoelc  (10),  and  Smith  v. 
Thackeray  (11). , 

BoviLL,  C.J. — No  doubt  it  is  difficult 
to  construe  these  several  provisions,  but 
the  general  object  of  the  deed  is,  that  the 
Bur&ce  should  pass  to  the  plaintiff  and 
the  minerals  remain  vested  in  the  defen- 
dants. The  deed  conveys  the  soil  and 
buildings  to  the  plaintiff  in  the  condition 
they  then  were,  and  under  it  the  plaintiff 
acquires  all  the  rights  of  a  freeholder, 
subject  to  the  rights  expressly  reserved 
or  re-granted ;  these  are  the  right  to  the 
minerals,  with  full  powers  to  work  and 
carry  them  away,  and  to  erect  buildings 
and  make  roads,  &o.,  necessary  for  the 
above  purposes.  These  powers  are  given 
not  only  as  to  future  mines,  but  they  are 
also  given  as  to  those  then  opened; 
and  t£e  plaintiff  is  expressly .  excluded 
from  using  the  powers  vested  in  the 
defendants,  and  also  a  clause  in  general 
terms  preventa  him  from  interfering 
with  the  use  of  the  rights  of  the  de- 
fendants, by  which,  giving  the  widest 
interpretation,  there  is  hardly  any  act 
which  would  not  be  an  interference ;  but 
a  reasonable  interpretation  must  be  given 
to  it,  and  it  means  interfering  in  point  of 
fact,  when  the  defendants  desire  to  use 
them,  and  is  not  to  prevent  the  use  of 
the  land  as  freeholder.  An  annual  com- 
pensation is  however  to  be  made  for  "  da- 
mage or  spoil  of  ground  to  be  occasioned 
by  the  ojercise  of  the  powers,  Sec.,  ex- 
pressed and  reserved,"  and  under  this  deed 
it  seems  to  me  that  the  plaintiff,  the  pur- 
chaser of  the  reversion,  may  use  the  land 
as  be  thinks  fit  and  bnild  on  it,  and  that 

(4)  8  H.  of  L.  Cob.  318;  s.  c.  SO  Law  J.  Bep. 
(K.8.)  a.B.  49. 

(5)  1  Jo.  &  H.  145 ;  8.  c.  29  Law  J.  Hop.  (n.«.) 
Cbanc.  808. 

(6)  28  Iaw  J.  Rep.  (n.s.)  Exch.  147 ;  «.  c  (Ex. 
Ch.)  29  Law  J.  Rap.  (k.s.)  Exeh.  268. 

(7)  2  Macq.  S.  App.  449. 

(8)  8  B.  &  S.  252  note. 

(9)  Law  Rep.  Q.B.  716. 

(10)  42  Iaw  J.  Rep.  (K.S.)  Exch.  36 ;  b.  c.  Law 
Bep.  7  Exch.  379. 

(11)  86  Law  J.  Bep.  (ka)  C  J.  276. 


the  powers  of  the  defendants  do  not  re- 
strict  him ;  but  if  they  be  exercised  he  is 
to  have  compensation.  It  is  agreed  that 
no  compensation  is  due  for  the  mere  exis- 
tence of  the  old  pit,  which  is  not  used, 
bat  if  it  were  usea  and  buildings  erected, 
the  clause  would  then  apply.  An  argu- 
ment has  been  raised  as  to  the  liability 
for  buildings  already  erected  at  the  shaft, 
but  there  are  none.  The  plaintiff  takes  a 
conveyance  of  the  property  as  it  then 
was,  and  therefore  has  no  claim  as  to  the 
old  pit,  but  is  entitled  to  compensation 
for  its  use,  and  as  respects  the  measure  of 
compensation,  he  is  entitled  to  the  mar- 
ketable annual  value  of  the  land,  for  the 
purposes  for  which  it  is  reasonably  appli- 
cable, and  he  is  entitled  to  oompensatioD 
not  only  for  the  land  actually  taken,  but 
also  for  damage  to  the  parts  not  taken, 
even  if  only  damaged  by  severance.  Now 
applying  this  to  the  precise  questions,  the 
answers  are  these — As  to  the  first  and  se- 
cond, the  plaintiff  is  not  entitled  to  com- 
pensation as  to  the  qld  pit  shaft  for  da- 
mage existing  at  the  date  of  the  deed; 
but  for  the  future  use  of  the  shaft',  (fee, 
he  is  entitled ;  he  is  also  similarly  entitled 
to  compensation  as  respects  land  which 
may  have  been  undermined  at  the  date  of 
the  deed,  and  I  am  also  of  opinion,  that 
he  is  entitled  to  compensation  for  land 
used  hereafter  for  the  necessary  purposes 
of  the  pit,  though  not  so  used  at  the  date 
of  the  deed.  As  to  the  third,  I  am  of 
opinion  that  he  is  entitled  to  compensation 
as  to  land  used  or  occupied  for  access,  &c., 
at  the  date  of  the'  deed,  provided  it  be 
used  and  damage  accrue  smce  the  deed, 
but  if  executed  at  the  date  of  the  deed  and 
no  future  damage  accrues,  he  is  entitled 
to  nonb.  Ajb  respects  the  fourth,  it  is  con- 
ceded it  must  be  answered  affirmatively. 
As  to  the  fifth,  I  think  compensation 
should  be  made  with  reference  to  the 
value  of  the  laad  for  any  purpose  to 
which  it  may  be  reasonably  applied  with- 
out reference  to  the  restrictions  imposed 
by  the  deed,  for  the  powers  of  the  deed 
do  not  restrict  the  enjoyment,  and  com- 
pensation is  to  be  made  without  reference 
thereto.  As  to  the  sixth,  there  is  no  re- 
stiiction  on  the  land,  though  the  snr&oe 
weight  be  substantially  added  to,  a  posi- 
tion which  is  supported  hy  Wak^td  v. 
Bvcdeuch  (1).    As  to  the  seventh  I  am 
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of  opinion  that  the  plainti£F  eqnally  is  not 
restricted  as  stated,  except  that  he  cannot 
toQch  the  minerals  themselves,  and  there- 
fore no  compensation  is  due  for  them ;  but 
ho  is  entitled  to  eveiything  short  of  this. 
And  as  to  the  eighth,  the  provisions  for 
tiie  defendants'  benefit  are  not  to  be  con- 
sidered to  diminish  the  plaintiff's  rights, 
except  as  to  the  non-touching  of  the 
minerals. 

Gbove,  J. — I  am  of  the  same  opinion, 
and  should  answer  the  questions  in  the 
same  way  as  mj  Lord.  But  as  to  one 
point  discussed  by  him  I  give  no  opinion ; 
that  is,  as  to  whether  when  there  are  any 
existing  mining  operations  effected  at  ^e 
time  of  the  deed,  there  is  to  be  compen- 
sation for  damage  accruing  from  them 
after,  a  point  which  is  not  raised.  If  the 
defendants  continued  working  them  there 
would  be  compensation,  but  if  they  were 
abandoned,  I  doubt  whether  there  would 
be  compensation  for  subsequent  damage. 
As  to  the  other  questions,  it  is  difficult  to 
answer  them  as  matter  of  law,  they  are 
more  qnestions  of  feet  for  the  arbitrator, 
who  snonld  not  assess  the  damages  as  if 
for  a  mansion  and  park,  but  should  not 
consider  the  actual  prospect  of  what 
might  be  done  and  should  not  deteriorate 
the  valne  thereby,  for  pnttiug  out  of  the 
question  amenities,  the  result  would  be 
exactly  the  same.  For  anything  existing 
at  the  time  of  the  deed  and  not  continued 
there  is  no  compensation,  but  if  re-opened 
there  is  compensation. 

Dehhan,  J. — It  is  sufficient  to  say  that 
I  ^ree  with  my  Lord  as  to  the  answers 
to  be  given  to  wese  questions. 

Judgment  accordingly. 


AttornejB — J.  G.  Watson,  agont  for  B.  Feele, 
Borham,  for  plaintiff;  Williamson,  Hill  &  Co., 
Hgenta  for  Kidd  &  Kewney,  North  Shields,  for 
defendants. 
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Costa — Action  fonnded  on  Oontraet  or 
Tort— 30  ^  31  Viet.  e.  142.  «.  6. 

A  declaration  alleged  that  the  defendant 
at  the  time  of  the  promise  and  negligence 
therein  alleged,  was  the  owner  of  a  hacknet/ 
cab  ai  the  time  of  the  promise  conducted 
hj  his  servant;  that  the  plaintiff  at  his 
request  hired  it  of  him,  and  the  defendant 
promised  to  convey  the  plaintiff's  luggage 
safely,  but  not  regarding  his  duty  or  pro- 
mise negligently  lost  the  same : — Held,  that 
the  action  was  founded  on  contract,  and 
thai  as  a  sum  not  exceeding  202.  was  re- 
covered,  the  plaintiff  was  deprived  of  costs 
mtder  30  ^  31  Vict.  e.  142.  «.  5. 

The  declaration  in  this  action  allied 
that  at  the  time  of  the  making  of  the  pro- 
mise and  committing  of  the  negligence 
thereinafter  mentioned,  the  defendant  was 
the  proprietor  of  a  hackney  carria^, 
which  at  the  time  of  the  making  of  tne 
promise  thereinafter  mentioned  was  under 
the  control  o&the  defendant's  servant,  and 
plying  for  hire  within  the  metropolitan 
police  district,  and  thereupon  and  after 
the  Act  of  the  7th  year  of  her  Majesty 
for  regulating  hackney  and  stage  car- 
riages, the  plaintiff,  at  the  defendant's 
request,  hired  the  defendant's  hackney 
carriage  to  carry  the  plaintiff  and  her 
luggage  within  the  said  district,  and  in 
consideration  thereof  and  certain  reward 
to  be  paid  to  the  defendant  as  and  being 
such  proprietor  promised  to  convey  the 
plaintiff  and  her  luggage  safely,  but  not 
regarding  his  duty  as  such  proprietor  or 
his  said  promise  did  not  convey  the  same 
safely,  but  being  suoh  proprietor  so  care- 
lessly and  negligently  conducted  himself 
by  his  servant,  that,  through  the  mere 
careless,  negligent  and  improper  conduct 
of  the  defenduit  by  his  eervant,  the  said 
luggage  was  lost. 

The  sum  of  152.  was  paid  into  Court, 
and  an  additional  52.  was  recovered  by 
verdict.  The  Master  refused  to  tax  the 
plaintiff's  costs,  on  the  ground  that  the 
action  was  founded  on  contract. 

Kydd  now  moved  for  a  rule  calling  on 
the  Master  to  tax  the  plaintiff's  costs, 
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eontending  that  the  action  was  founded 
on  tort,  and  citing  TaOeM  t.  Tke  Qnat 
Westam  BcuUbo^  Company  (I),  Bottnte  t. 
OaOiffe  (2),  Legge  t.  Tueker  (3),  Brooke 
T.  Pukwiek  (4)  and  BuUen  and  Leaie  on 
FlauUny,  121  note. 

Bonix,  CJ.— The  statate  30  &  31 
Vict,  c  142.  B.  5  depriTeB  the  plaintiff  of 
costs,  where  a  som  not  exceeding  201.  is 
recovered  in  an  action  founded  on  con- 
tract. In  the  present  case  152.  was  paid 
into  Court,  and  bl.  recovered  in  addition, 
so  that  what  was  recovered  did  not 
exceed  201.,  and  the  qnestion  is  whether 
the  action  is  founded  on  contract  or  tort ; 
and  looking  to  the  allegations  in  the 
declaration  it  seems  to  me  that  it  is 
founded  on  contract.  In  Tattan  v.  The 
Cheat  Western  BaUicay  Company  (1),  an 
action  against  a  carrier,  Uie  Court  of 
Queen's  Bench  no  doubt  held  that  the 
action  was  founded  in  tort,  but  Cock- 
bum,  C.J.,  regretted  the  uiomalous  state 
of  the  law  on  this  subject,  and  it  is 
sufficient  to  say  that  no  promise  was 
there  alleged,  but  the  action  was  founded  ' 
on  a  breach  of  dntj,  whereas  this  action 
is  founded  on  a  promise,  and  is  there- 
fore distinguishable  from  Tattan  v.  The 
Cheat  Weriem  Batkoay  Company  (1), 
and  precisely  within  the  County  Court 
Act.  Again,  it  is  to  be  observed  that  in 
Legge  v.  Tucker  (3),  an  action  against  a 
Stable-keeper  decided  before  Tattan  v. 
2%e  Cheat  Weetem  Raihoay  Company  (1), 
the  Court  of  Exchequer  held  that  the 
action  was  founded  on  contract ;  and  that 
since  then,  in  Morgan  v.  Bavey  (5),  an 
action  against  an  innkeeper,  where  it  be- 
came necessary  to  consider  whether  the 
defendant  was  chargeable  on  contract  or 
for  neglect  of  duty,  the  Court  of  Exche- 
quer held  that  the  action  was  founded  on 
contract,  and  therefore  the  executor 
liable.  And  in  Messrs.  Bnllen  and  Leake's 
work  on  pleading  the  qnestion  is  said 

(1)  29  law  J.  Rep.  (s.s.)  0.3. 184. 

(2)  11  CL  &  F.  46. 

(t)  1  Had.  &  N.  fiOO ;  B.  c.  26  Law  3.  Bep. 
(m.)  Eieh.  71. 

(4)  4  Buig.  218. 

(6)  6  HnrL  &  N.  266 ;  a.  c.  80  Law  J.  Bep. 
(ii3.)Eidi.m. 


to  be  (me  of  sahstanoe.  The  law  as  to 
this  matter  is  kid.  down  in  Ifor^s  r. 
Baeey  (5)  bj  PoOock,  C.B.,  who  aaja, 
"  The  cases  have  established  that  wherea 
relation  exists  between  two  parties  which 
involves  the  performance  of  certain  dntin 
by  one  of  them  and  the  payment  of  areward 
to  be  given  by  the  other,  the  law  will  imply 
or  the  Conrt  may  in£er  a  promise  by  sncfa 
party  to  do  that  which  is  to  be  ^am  by 
him.  If  so,  the  objection  that  such  aa 
action  would  not  lie  against  execaton 
because  it  is  brought  on  such  a  promiw 
does  not  arise."  And  looking  to  the 
cases,  if  it  were  open  to,  or  necessaiy  for, 
us  to  decide  as  to  conflicting  authorities, 
I  should  be  inclined  to  agree  with  the 
Court  of  Exchequer ;  but  it  is  not  hen 
necessary  to  say  more  than  that  this  can 
is  distinguishable  firom  Tattan  v.  The 
Great  Western  Bailway  Company  (1),  and 
founded  both  in  substance  and  fonn  on 
contract. 

KxATiXO,  J. — ^lam  of  the  same  opinion. 
As  to  Tattan  v.  The  Cheat  Wettem 
BaUtcay  Company  (I),  I  will  say  nothing ; 
that  case  is  distinguishable  from  the  pre- 
sent, which  proceeds  on  an  express  pro- 
mise made  by  the  carrier,  and  is  fomided 
on  contract  and  witiiin  the  words  of  the 
statute. 

Hostiux,  J. — I  am  of  the  same  opinion. 
There  are  many  actions  where  the  deda- 
ration  may  be  framed  either  in  assnmpiit 
or  case,  and  the  rule  is  thus  laid  down  hj 
Tindal,  C.J.,  in  Boorman  v.  Brown  (6)— 
"  That  there  is  alarge  claas  of  casesin  wluoh 
the  foundation  of  tixe  action  springs  ont 
of  privity  of  contract  between  the  parties, 
but  in  which,  nevertheless,  the  remedy 
for  the  breach  or  non-performance  is  in- 
differently either  assumpsit  or  case  upon 
tort  is  not  disputed.  Such  are  aciiana 
against  attorneys,  surgeons  and  other 
professional  men  for  want  of  competent 
skill  or  proper  care  in  the  service  they 
undertake  to  render;  actions  against 
common  carriers,  against  ship-ownen  on 
bills  of  lading,  against  bailees  of  differ- 
ent descriptions,  and  numerous  other 
instances  occur  in  which  the  action  is 
brought  in  tori  or  contract  at  the  electkst 
of  the  plaintiff."    The  cases  are  not  easily 

(6)  3  03.  Bep.  S3«:  8.  e.  11  Law  J.Btp.(u.) 
E»ih.4S». 
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reooncileable  as  to  the  sning  in  case  or 
assmnpsit  so  as  to  affect  the  position  of  the 
defendant,  bnt  here  the  plaintiff  being  able 
to  sne  in  either,  chose  to  bring  his  action  in 
a  form  which  is  clearly  assumpsit,  no  duty- 
being  alleg^ed,  and  it  would  be  unreason- 
able to  allow  the  plaintiff,  though  he  has 
the  advantaeea  conferred  by  so  proceed- 
ing, to  say  ne  will  claim  costs  on  the 
ground  of  his  action  being  founded  on 
tort.  As  respecta  Tatttm  t.  The  Qreat 
Western  Baiheay  Company  (1)  and  Legge 
T.  Tucker  (3),  I  will  merely  say  that  in 
the  former  the   declaration  was  on  the 


case. 


Bute  refused. 


Attomeyo — J.  Craven,  fbr  plaintiff;  W.  H. 
Orchard,  for  defendant. 


} 


GOUBLBT  V.  PLtHSOLL. 


1873. 
April  25. 

Libel — General  Plea  of  JusHfieation. 

In  actions  of  Ubel,  the  general  practice  of 
the  Court  now  is,  to  allow  pleas  of  justifi- 
eoHoa  in  a  general  form  with  a  liberal 
aOawance  of  parbiouUvrs. 

This  was  an  wplication  to  vary  an 
order  of  Cleasby,  B.,  allowing  two  pleas. 
The  declaration  was  founded  on  an  al- 
leged libellous  pamphlet  imputing  to  the 
plaintiff  that  he  sent  out  vessels  in  a  state 
dangerous  to  the  lives  of  their  crews,  and 
the  two  pleas  were  general  pleas  of  justi- 
fication that  the  allegations  were  true  in 
snbstance  and  in  fact. 

PkiOyriok,  for  the  plaintiff.— The  defen- 
dant  is  entitled,  where  sach  an  imputation 
as  the  present  is  made  in  general  terms, 
to  have  a  specific  justification  on  the 
record.  In  Behrena  v.  Allen  (1),  where 
the  general  plea  was  allowed,  Willes,  J., 
agreed  on  the  ground  that  the  charges 
were  specific,  and  during  the  argument 
stated  that  at  Chambers  he  allowed  this 
coarse  only  when  the  justification  was 
not  an  indictable  matter.    In  JoTies  t. 

(1)  8  Jarist,  K.S.  118. 
timw  Saans,  43,— Cf. 


Beviicke  (2),  where  the  imputation  was 
one  of  perjury,  no  such  point  was  taken ; 
but  on  the  application  for  particulars, 
Keating,  J.,  doubted  whether  the  plea 
should  be  allowed  at  all.  And  both  the 
note  to  r Anson  v.  Stvart,  in  Smith's 
Leading  Cases,  and  the  note  on  this  sub- 
ject in  the  work  of  Messrs.  Bullen  and 
Leake  on  Pleading,  are  directly  against 
the  allowance  of  these  pleas.  Statements 
placed  on  the  record  will  be  more  care- 
fully restricted  to  what  the  defendant  can 
prove,  than  statements  put  into  parti* 
culars. 

Boviix,  O.J.— I  am  of  opinion  that  the 
most  convenient  course  in  an  action  of 
Ubel,  as  a  generaJ  rule,  though  there  may 
be  exceptions  to  it,  is  to  allow  a  plea  of 
justification  in  the  general  form.  The  old 
system  of  pleading  a  special  justification 
led  to  great  inconveniences  and  difficulties, 
a  verdict  sometimes  being  obtained  on 
one  interpretation,  whilst  the  Court  put 
another  on  the  plea,  and  allegations  being 
sometimes  inserted  which  were  unfounded, 
and  though  the  object  of  the  special  plea 
was  to  give  notice  it  was  an  inconvenient 
mode  of  doing  so,  and  every  object  is  ob- 
tained by  a  liberal  allowance  of  parti- 
culars, so  that  there  may  be  no  surprise, 
and  the  verdict  of  the  jury  and  judgment 
of  the  Court  be  pronounced  on  the  real 
&cts.  I  am  clearly  of  opinion  that  the 
most  convenient  and  satisfactory  course 
is,  to  allow  a  general  plea  and  make  an 
order  for  particulars  of  such  a  nature  as 
shall  prevent  the  parties  fix)m  being 
misled. 

Geote,  J. — I  am  of  the  same  opinion. 
The  substantial  question  can  be  tried  on 
this  issue,  and  if  the  plea  be  not  specific 
enough,  particulars  can  be  obtained. 

Denmak,  J. — I  also  think  this  rule  should 
be  refused.  The  question  is,  whether  the 
general  plea  is  to  be  allowed  where  a 
serious  imputation  has  been  made.  The 
fairest  course  is  to  allow  the  general  plea, 
and  grant  particulars,  as  to  which  the 
Courts  are  always  liberal.  As  to  the  ex- 
pressions nsed  in  Jones  v.  Bewicke  (2), 
they  were  used  with  reference  to  the  par- 
ticular case,  and  the  expressed  doubt  only 
so  applies,  for  the  practice  of  the  Court 

(2)  Lav  Bep.  6  C.F.  32. 
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is  to  allow  the  plea  and  be  liberal  as  to 
particulars,  though  I  agree  with  my  Lord, 
there  may  be  oases  where  a  special  plea 
may  be  proper. 

Bmie  refwed. 


Attorneys — Nelson,  for  plaintiff;  Lewis,  Hnnns  As 
Longdsn,  for  defendant. 


/^^Cy/#^/^  /^i-'  [IN  THE  HOUSE  OF  LORDS.] 
'^y^JIC^^/Z'^^h,  I      GILES  ANU  WIFE  V.  HELSOM. 


Will- 
Bevised." 


Ootutruetion  —  "80  apecj^coUy 


A  specific  devite  or  bequeit  u  a  devi$e  ot 
bequest  by  a  description  which  identifies  a 
particular  subject  tJten  existing  as  intended 
to  pass  to  the  donee  in  specie  either  directly 
'or  indireetty. 

A  testator  devised  three  properties  to  his 
three  sons  respectively  for  life,  with  re- 
mainder  in  fee  to  their  respeetiue  children, 
and  in  case  of  the  death  of  either  of  them 
without  issue  between  the  others  "  in  the  same 
manner  as  the  estates  devised  were  limited 
to  them  respectively,"  suiiject  to  the  proviso 
that  if  either  died  leaving  a  widow,  but  no 
ehUdren,  the  widow  should  have  an  estate 
for  Itfe  in  the  premises  "  so  specifically  do' 
vised  "  to  her  husband : — Held,  thai  the 
denize  to  ttich  widow  attached,  not  only  to 
the  property  originally  devised  to  her  hus- 
ba/nd,  but  also  to  property  coming  to  him 
under  the  contingent  Umitationt. 

This  was  an  appeal  from  a  judgment 
of  the  Court  of  Exchequer  Ohamlrer  by 
which  that  Court  had  reversed  a  judgment 
of  the  Court  of  Common  Pleaa  delivered 
upon  a  Special  Case  stated  in  an  action 
of  ejectment. 

The  question  turned  apon  the  construc- 
tion of  the  will  of  G^rge  Melsom,  the 
elder,  whereby  the  testator  devised  three 
separate  freehold  estates  to  his  three  sons, 
John,  Qeorge  and  Bobert  respeotively 
— that  is  to  say,  he  devised  one  estate  to 
each  of  his  sona.     The  terms  of  the 


devise  to>eaoh  were  similar ;  thus  John's 
estate  was  given  to  him  for  his  life,  with 
remainder  to  his  children  in  fee,  and  in 
the  event  of  his  death  without  leaving 
issue,  to  and  between  George  and  Bobert 
equally  "in  the  same  manner  as  the 
estates  hereinafter  devised  are  limited  to 
them  respectively,  subject  nevertheleBa  to 
the  proviso  hereuuifter  mentioned,  in  case 
my  said  son,  John,  should  leave  a  widow." 
The  devisee  to  Qeorge  and  to  Bobert  were 
in  similar  terms  mtUatis  nominibus. 

The  proviso  referred  to  in  the  devises 
was  as  follows — "  Provided  that  in  case 
any  or  either  of  my  sud  sons  shall  depart 
this  life  leaving  a  widow,  then  I  give  the 
hereditaments  and  premises  so  spee^Ualbf 
devised  to  such  one  or  more  of  them  so 
dying  unto  his  widow  and  her  assigns  for 
and  during  the  term  of  her  natnial  Ii£9." 

The  testetor  died  in  the  month  of  Jnne^ 
1843.  Bobort,  his  youngest  son,  died 
first,  viz.,  in  1848,  a  bachelor;  then 
John  died,  viz.,  in  1861,  leaving  a  widow 
but  no  cluldren ;  lastly,  George  died  in 
1867,  also  without  children,  but  leaving 
a  widow. 

In  the  events  which  oconired,  there  was 
an  intestacy  of  the  ultimate  remainder  in 
fee  in  all  the  three  estates,  which  accord* 
ingly  descended  to  the  eldest  son,  John, 
and  passed  under  his  will  to  his  widow, 
ilie  defendant  in  error,  who  was  plaintiff 
in  the  Courts  below. 

The  plaintifib  in  error,  defimdants 
below,  were  the  widow  of  George  Melsom, 
the  yoonger,  the  second  son  of  the  tes- 
tator and  her  husband,  she  having  subse- 
quently intermarried  with  the  co-plaintiff 
in  error,  Charles  Lovell  Fry  Giles. 

The  land  to  recover  which  the  action 
was  brought  was  the  moiety  of  the  estate 
which  had  been  devised  to  Bobert,  and 
which  upon  Bobert's  death  passed  under 
the  will  of  George  Melsom,  his  &ther,  in 
equal  moieties  to  his  brothers,  John  and 
George ;  the  plaintiff  in  error,  as  widow 
of  G^rge  Melsom,  the  son,  claiming  to 
be  entitled  for  her  life  to  the  moiety  to 
which  her  husband  had  succeeded  <m 
Bobert's  death  as  well  as  to  the  whole 
estate  originally  devised  to  her  husband. 
But  the  defend!antin  error  contended  that 
the  widow  of  George  was  only  entitled 
for  her  life  to  the  estate  originally  de- 
vised to  C^rge  as  being  (he  only  estate 
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winoh  was  properly  de8cril>ed  by  the 
words  in  the  proviso,  "specifically  de* 
vised." 

In  the  Coart  of  Gonuuon  Pleafi  Borill, 
C.J.,  and  Brett,  J.,  held  that  George's 
iridow  -was  entitled  for  her  life  to  the 
moiety  of  Robert's  estate,  as  well  as  to  the 
estatra  originally  devised  to  George ;  bat 
Byles,  J.,  dissented,  and  was  of  opinion 
tluit  the  moiety  of  Robert's  estate  did 
not  fell  within  ^e  description  of  an  estate 
•'  speoificaOy  devised  "  to  George. 

In  the  Court  of  Exchequer  Chamber  by 
Bramwell,  B.,  Channel],  B.,  Pigot,  B.,  and 
Cleasby,  B.,  the  judgment  of  the  Court 
of  Common  Pleas  was  reversed;  Kelly, 
C.B.,  Mellor,  J.,  and  Blackburn,  J.,  dis- 
Bentmg,  and  approving  of  the  judgment 
of  the  m^oi^  of  the  Court  of  Com- 
mon Pleas.  The  case  in  the  Exchequer 
Chaanber,  is  reported  evib  nom.  MeUom  v. 
OUm,  40  Law  J.  Rep.  (n.b.)  C.P.  233 ; 
and  in  the  Court  of  Common  Pleas,  39 
Law  J.  Rep.  (n.s.)  C.P.  825. 

The  oase  now  being  brought  on  error 
to  this  House — 

Mtmitty  and  Mureh,  for  the  plain- 
tifiTa  in  error,  contended  that  the  estates  in 
remainder  devised  to  testator's  sons  were 
as  specifically  devised  to  them  as  were 
the  estates  originally  devised  to  them,  and 
ihat  the  words  "  so  specifically  devised  " 
oonld  not  properly  be  construed  as  if  they 
had  been  "  so  original^  devised."  Th^ 
cited:  1  Jarman  on  Willi,  8rd  ed.  710; 
2  ibid.  661 ;  Broom's  Masdms,  599 ;  Doe 
dem.  WoodhdU  v.  Woodhall  (1) ;  Ordv.  Ord 
(2)  and  the  oases  there  cited,  viz., 
Bos»  V.  Host  (8),  and  In  re  Palmer  (4). 

Sir  John  Kwrslake  and  Oarth  (Biron 
with  them),  for  the  defendant  in 
error,  contended  that  unless  the  words 
^)ecifically  devised  were  intended  to  mean 
originally  devised,  they  would  have  no 
meaning;  not  to  rradthem  so,  would  be  to 
deprive  the  word  "specifioaUy"  of  all 
meaning,  bnt  every  woid  ought  to  be  so  cou' 
straed  as  that  it  shall  have  some  meaning. 

(1)  8  Com.  B.  Rep.  349 ;  s.  c.  16  Law  Z.  Rep. 
(ir.«.)  CJ.  M. 

(2)  Law  Rep.  2  £q.  S93. 

(3)  2  CoU.  C.C.  269. 

(4)  SHnxLftN.2e. 


It  is 'easy  to  understand  that  the  tostator 
intended  by  inserting  the  word  "speoi- 
fically  "  to  refer  to  tibe  estate  oricinally 
and  independently  devised  by  him,  in 
contradistinction  to  the  estates  he  had 
devised  contingently.  * 
Mmmtty  re^^ed. 

Thb  Lobd  Chakcellob  (Lobd  Selbobhe), 
after  stating  the  nature  of  the  ease, 
sidd — ^In  my  opinion  this  case  might  well 
be  decided  upon  the  construction  of  the 
proviso  taken  by  itself,  and  without  as> 
Burning  one  way  or  other  the  efiect  of  the 
words  of  reference.  Now  the  words  of  the 
proviso  are  that  if  either  of  the  testator's 
sons  should  die  leaving  a  widow  (which 
has  happened  as  to  two  of  them),  then  the 
testator  gives  the  hereditaments  and  pre- 
mises so  specifically  devised  to  the  person 
so  dying  to  his  widow  for  her  life,  or  their 
widows  if  there  are  two  of  them.  And 
what  are  the  hereditaments  and  premises 
so  specifically  devised?  All  the  devises 
precede  that  clause  in  the  order  of  the 
will,  all  of  them  are  devises  of  property 
identified  by  a  particular  descriptaon ;  and 
in  the  events  which  have  happened,  the 
property  which  in  the  first  instance  had 
been  given  to  Robert,  had  by  virtue  of  the 
gifts  in  the  preceding  part  of  the  will 
come  to  the  two  brothers,  to  be  held  by 
them  in  the  same  manner  as  the  estates 
originally  given  to  themselves.  Now 
what  does  the  word  "  specifically  "  mean  P 
I  own  I  should  have  uiought  that  it  was 
one  of  those  words  in  our  langua^, 
which  had  an  exact  and  accurate  meaning 
w^  known  to  the  law,  and  so  well  known 
that  it  may  'almost  with  propriety  be 
called  a  technical  word  of  legal  langnaffe. 
A  specific  devise,  or  a  specific  bequest  (for 
the  word  "specific"  means  exactly  the 
same  thing  whether  it  be  applied  to  land, 
or  to  chattels,  to  heritable  estate,  or  to  lease- 
holds) is  a  devise  or  bequest  by  a  descrip- 
tion which  identifies  a  particular  subject 
then  existing  as  intended  to  pass  to  the 
donee  in  specie.  Mr.  Baron ChanneU  in  his 
judgment — and  Icannot  namethat  learned 
Judge  without  expressing  the  feeling  of 
regret  which  I  am  sure  your  Lordships, 
and  all  who  are  acquainted  with  the  ad- 
ministration of  the  law  in  recent  times, 
most  feel  at  the  loss  sustained  by  his 
removal  firom   amongst  us — Mr.  Baron 


Digitized  by 


Google 


124 


CottRlr  of  cdiiMoN  i*LElS! 


fif.ff. 


Channell  adopts  that  Bnggestion,  and  he 
says  it  applies  with  propriety  to  this  gift, 
because  the  lands  were  devised  by  ^trti- 
cnlar  description,  and  Chief  Baron  Kelly 
in  two  passages  of  his  judgment  says 
with  great  accaracy,  that  this  is  both  the 
natural  and  legal  meaning  of  the  word, 
because  in  this  case,  the  legal  meaning 
comes  &om  the  natural  meaning,  and  the 
natural  meaning  happens  to  be  exact  and 
definite.  It  is  quite  clear  that  this  is 
property  defined  by  specific  description, 
existing  at  the  date  of  the  will,  and  not 
less  BO  if  it  be  given  directly  and  in  the 
first  instance,  or  indirectly  and  in  the 
second  instance.  The  only  question  that 
arises  is,  whether  the  devise  has  taken 
effect  upon  it,  and  whether  it  has  taken 
effect  upon  it  specificially  l^  virtue  of  that 
specific  description.  I  said  the  word  was 
exactly  the  same  in  its  meaning  whetlier 
applied  to  land  or  to  personal  estate.  It 
nsed  to  be  said  (and  the  Chief  Baron 
takes  notice  of  it)  that  every  devise  of 
land  is  a  specific  devise.  In  the  old  state 
of  the  law  that  was  so,  because  by  lawno 
land  could  pass  hy  a  will  of  which  the 
testator  was  not  seised  at  the  time  he 
made  the  wiU,  and  therefore  however 
general  the  form  of  expression,  it  was  ap- 
pUcable  to  a  particular  subject  identified 
by  the  words  of  description  and  in  exist* 
ence  at  the  date  of  the  will.  I  apprehend 
that  that  is  no  longer  the  case,  even  as  to 
real  estate,  in  the  present  condition  of  the 
law,  which  enables  a  man  by  general 
words,  to  give  that  which  he  has  not  at 
the  time  that  the  will  is  made.  There- 
fore it  is  no  longer  necessary  that  the  will 
'  should  contain  specific  words  applicable 
to  a  particular  subject  in  existence  at  the 
date  of  the  will ;  but  it  is  snfi&cient  if  it 
contains  words  expressive  of  the  same 
kind  of  intention,  which  is  expressed  by  a 
residuary  gift  of  personal  estate,  namely, 
that  whatever  he  may  happen  to  have 
which  he  is  capable  of  disposing  of, 
answering  to  the  description  of  realty, 
shall  pass  under  the  will.  At  the  same 
time  it  is  not  necessary  to  dwell  upon  any 
nice  or  technical  criticism  in  that  respect, 
because,  assuming  that  every  devise  of 
real  estate  is  Rpecific  (unless  we  deny  the 
proposition  which  we  have  just  stated  as 
being  the  universal  rule)  the  words  are 
properly  applicable  to  saoh  devises,  and 


when  applied  to  such  devises  thej  express 
not  an  unmeaning  thing,  but  a  thing  which 
}ias  a  true  meaning  even  if  it  be  univer- 
sally found  with  respect  to  a  particiilar 
class  of  gifts. 

Now,  I  cannot  but  think  that  it  is  of 
very  great  importance  to  adhere  to  the 
rule  that  words  are  to  have  their  natural 
signification  and  legal  and  technical 
words  to  have  their  leg^l  and  technical 
signification,  unless  there  be  something 
in  the  context  of  a  particular  instrument 
to  shew  the  contnuT-.  What  is  there  in 
the  context  of  tim  particalar  instroment 
to  shew  the  contrary  P  It  is  not  veiy  ap- 
parent,  but  dealing  with  these  words  they 
seem  to  me  to  speak  for  themselves,  and 
to  involve  no  difficuly  of  oonstmction.  I 
am  led  to  follow  the  argument  as  to  the 
general  scheme  of  the  will.  It  is,  I  ven- 
ture to  say,  a  perilous  and  hazardous  ar- 
gument in  most  cases  in  which  it  is  nsed 
I  do  not  say  there  are  not  cases  in  which 
it  may  not  be  properly  used,  but  certain!}; 
it  is  an  argument  which  seeks  to  escape 
from  the  necessity  of  grappling  with  tlie 
meaning  of  particular  words  upon  gram- 
matical principle,  and  endeavours  to  get 
into  a  region  of  speculation  as  to  the  rea- 
sonable and  probable  intent.  There  are 
cases  in  which  the  ambiguity  of  particular 
expressions  is  such,  that  there  may  be  no 
better  mode  than  that  for  their  construc- 
tion. But  those  are  not  cases  one  wonld 
desire  to  follow,  except  where  there  is  an 
ambiguity  of  that  kind.  If  I  were  to 
attempt  to  follow  the  learned  counsel  in 
that  hne  of  argument,  I  should  say  that 
the  general  schepie  of  this  will  would  not 
lead  me  to  the  conclusion  that  it  was  in- 
tended, with  respect  to  the  widow  in  this 
particular  case,  to  sepaiato  firom  the  pro- 
perty originally  given  that  which  tbe 
testator  had  added  to  it  by  words,  saying 
that  it  was  to  be  held  in  the  same  man- 
ner as  the  estates  previouslv  devised,  and 
on  looking  through  the  will,  I  can  see  no 
context  which  at  all  requires  or  justifies 
a  departure  from  the  proper  sense,  as  I 
understand  it,  of  the  words,  "  so  sped- 
ficiaUy  devised,"  which,  coming  where 
they  do,  include  everything  which  had 
previously  been  given. 

Two  arguments  were  relied  upon. 
First  of  all,  it  is  said  that  this  danse 
being  in  the  shape  of  a  proviso,  ought 
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really  to  be  split  into  three  danaes,  and 
read  in  that  form  into  earlier  parts  c^  the 
will,  -with  the  effect  of  making  the  words, 
"  80  specifically  devised,"  reoeire  from 
the  context  a  more  limited  application 
than  that  whioh  they  would  receive  in 
the  place  where  they  occur.  That  is  a 
singular  mo'de  ceirtainly  of  dealing  with 
the  constraction,  to  transpose  without 
necessity  words  from  the  place  where 
they  occur,  in  order  to  make  the  words 
of  reference  that  are  found  with  them, 
that  is  to  say,  the  words,  "  so  specifically 
devised,"  apply  to  a  different  subject 
than  that  to  which  they  would  naturally 
apply  where  they  were  found.  Of  coarse^ 
if  yoa  pat  in  the  words,  "  so  specifically 
devised,"  immediately  after  the  first  gin 
of  the  estates  to  John,  the  word  "  devise  " 
ooold  only  apply  there  to  those  estates. 
But  yon  do  not  find  it  there.  Yoa  must 
deal  with  those  words  according  to  the 
place  where  yon  find  them,  which  is  after 
all  the  devises,  and  so  dealing  with  them, 
it  seems  to  me  that  the  woras,  "  so  spe- 
cifically devised,"  mean  the  same  as  if 
they  had  been  "  hereinbefore  specifically 
devised,"  and,  reading  them  so,  I  am 
obliged  to  enquire  whether  any  reason  can 
be  suggested  why  the  testator  put  the  clause 
in  that  place,  instead  of  distributiag  it 
it  over  other  places  in  the  way  that  has 
been  pointed  out,  and  it  appears  to  me 
that  he  may  have  done  so  to  avoid  any 
question  as  to  the  way  in  which  the  pro- 
perty was  to  be  included,  and  as  to  its  co- 
vering  everything.  I  do  not  want  to  dwell 
upon  the  effect  of  the  words,  "  in  the  same 
maimer  as  the  estates  hereindevised  are  li- 
mited to  them  respectively."  I  cannot,  how- 
ever,  help  saying  npon  thai^  that  it  seems 
to  have  been  all  but  conceded  in  the  argu- 
ments on  the  part  of  the  respondents, 
and  all  but  decided — certainly  assumed  in 
tibe  opinions  of  the  learned  Judges  who 
were  in  the  respondent's  favour — that 
these  words  of  reference  would  have  the 
effect  of  making  the  sons  tenants  for  life 
with  remainders  to  their  children  of  what 
they  took  over  under  these  words ;  and 
if  so,  it  is  wholly  impossible  that  they 
should  not  also  have  Uie  effect  of  cany- 
log  the  estate  given  over  through  all  the 
limitations  whioh  had  been  declared  of 
4he  estates  whioh  were  originally  given, 
and  I  mast  confess  my  tow  inabiuty  to 


follow  the  argument,  that  the  limitation 
is  less  a  limitation,  because  it  is  intro- 
duced by  the  word  "  provided,"  and 
occurs  in  a  different  part  of  the  wiU  from 
the  other  limitations,  in  connection  with 
which  it  is  to  be  z«ad  ultimately,  accord- 
ing to  its  legal  effect.  The  whole  argu- 
ment (if  I  may  say  so  respectfully)  seems 
to  me  to  lose  sight  of  the  cardinal  rules 
of  constraction,  which  are,  that  where  you 
have  words  that  are  sensible  and  intel- 
ligable  in  their  proper  and  natural  mean- 
ing, and  especially  if  they  are  words  of 
law  and  words  of  art,  they  are  not  by 
any  uncertain  conjecture  to  be  wrested 
or  diverted  from  their  meaning.  You 
must  have  clear  interpretative  vv)rds  in 
some  other  parts  of  this  will  which  make 
it  necessary  to  put  upon  them  another 
than  their  proper  sense.  As  to  its  being 
necessary  to  do  that  in  order  to  make 
them  officious  in  the  sense  which  the 
argument  for  the  respondent  requires,  I 
must'  demur  wholly  to  the  principle.  If 
the  words,  "  so  specifically  devised,"  were 
not  according  to  their  true  meaning  ap- 
plicable to  the  particular  estates,  then  we 
must  search  for  some  other  meaning  for  the 
word  "  specifically  "  which  would  succeed 
in  making  them  applicable.  But,  being 
applicable,  it  is  no  argument  to  say,  S 
the  word  "  specifically "  had  been  left 
out  we  should  still  hare  known  from  the 
rest  of  the  will  that  these  were  specific 
devises.  You  might  just  as  well  say, 
that  the  words,  "  without  leaving  any  law- 
fid  issue,"  were  to  receive  some  other 
definite  construction,  because,  if  tiie  word 
"lawful"  had  been  left  out,  they  would 
have  meant  the  same  thing.  Nothing 
can  be  more  mischievous  than  the  attempt 
to  wrest  words  from  their  proper  and 
legal  meaning,  only  because  those  words 
are  superfluous.  Here  the  words  have  a 
meaning.  It  is  an  accurate  meaning,  a 
well-known  meaning  and  a  legal  meaning, 
a  meaning  which  can  receive  effect  with- 
out the  slightest  difficulty  in  the  present 
case.  I  totally  disagree  with  the  opinion, 
that  you  are  to  depart  from  the  real 
meaning  and  search  tor  some  other  mean- 
ing, merely  because  the  sense  would  have 
been  practically  the  same  if  the  words 
had  been  left  out. 

I  must,  therefore,  advise  ybnr  Lordships 
in  this  case  to  reverse  the  judgment  of 
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the  Court  below,  and  to  give  judgment 
in  tiie  appellant's  &voar. 

LosD  Ghblmbfobd  and  Lobd  Colomsat 
oononrred. 

Judgment  appealed  from  reversed,  and 
judgment  given  for  the  plainUffs  mi 
error,  with  a  direction  that  they  he 
restored  to  oM  things  which  they  had 
lost  by  reason  of  the  judgment  of 
the  Court  of  Exchequer  Ohamber. 

Attornejg — Young,  Maples,  Teasdale,  NeUon  & 
Co.,  for  plaintiffis  in  error ;  Meredith,  Roberta 
&  Mills,  agent  for  Cowdijr,  Bath,  for  th«  de< 
fend«nt  in  error. 


1873.     1 
April  28.  / 


BBOOKE  V.  ATBILLOH. 


Action  founded  on  Malice — Evidence  of 
Malice  from  Pleadings. 

Where  in  an  action  for  maliciously  giving 
the  plaintiff  into  custody  amd  for  slamder, 
the  defendant  pleaded  to  the  latter  cause  of 
action  a  plea  in  justification,  which  would 
have  been  no  amswer  to  the  former,  and  at 
the  trial  the  plaintiff  failed  to  prove  the 
sUmder, — Held,  that  the  jury  ought  to 
disregard  this  plea  in  considering  the  former 
eaiuae  of  action. 

The  first  count  of  the  declaration  in  this 
action  was  for  assaulting  the  plaintiff,  and 
giving  him  in  charge  on  a  &lse  charge  of 
felony ;  and  the  second,  third  and  fourth 
for  slander,  in  calling  the  plaintiff  a  thief, 
saying  he  had  robbed  the  defendant  of 
Bl.,  and  had  been  guilty  of  other  miscon- 
duct, and  was  unfit  to  be  employed.  The 
defendant  pleaded  not  guilty  to  all  four 
counts,  and  also  as  to  so  much  of  the 
third  and  fourth  counts  as  imputed  other 
misconduct  and  unfitness  for  employment, 
a  plea  of  justification,  setting  out  charges 
of  drunkenness  and  disorderly  conduct,  and 
alleging  that  the  plaintiff,  "without  lawful 
cause  or  excuse,  wrongfully  and  frandn* 
lenUy  spent  and  converted  to  his  own  use" 
82.,  given  to  him  as  servant  by  the  defend- 
ant for  the  defendant's  use,  to  give  change 
to  the  defendant's  customers,  and  account 
for  it. 

At  tbe  trial  before  Denman,  J.,  the 
plaintiff  fitiled  to  prove  the  slanders,  and  on 


eoonsel  proceeding  to  press  on  the  jury 
the  plea  of  justification  as  evidence  of 
malice  in  aggravation  of  damages  under 
the  first  count,  the  learned  judge  ruled 
that  this  could  not  be  done,  and  that  the 
jury  ought  to  disregard  the  plea,  and  a 
verdict  for  10!.  being  fonnd, 

Mwphy,  for  the  plaintiff,  now  moved 
for  a  new  trial,  on  the  ground  of  misdi- 
rection, contending  that  the  plea  might 
be  used  in  the  proposed  manner,  and  that 
there  was  malicious  ingenuity  in  pleading 
it  only  to  the  counts  in  slander,  and  nA 
to  the  first  count,  and  citing  Waruiick  v. 
Foulkes  (1),  Pearson  y.LeMaitre  (2),  and 
Itt  Taylor  on  Evidence,  853  (last  edit) 

BoviLL,  C.  J. — ^I  agree  that  it4s  a  general 
principle  that  in  an  action  founded  on  ma- 
lice it  is  open  to  prove  the  circnmstanoes 
occurring  before  and  after  the  alleged  caoae 
of  complaint ;  and  in  a  libel  case  it  is  the 
practice  to  refer  to  what  has  occurred 
after  action  and  during  the  course  of  the 
trial,  whether  proving  the  justification  or 
&lling  short  of  it.  In  this  case,  if  there 
had  been  a  plea  of  justification  to  the 
first  count  alleging  a  fislony,  the  plea 
could  not  have  been  withdrawn  from  tlie 
consideration  of  the  j  uiy,  especially  if  there 
were  an  attempt  to  prove  it  whidi  failed. 
But  the  case  as  it  stands  is  distinguish- 
able from  this,  for  there  is  no  plea  cf  jus- 
tification to  tiie  first  count,  but  only  to 
the  alleged  slanders.  It  has  beoi  con- 
tended that  the  plea  might  have  been 
pleaded  to  the  first  count,  but  this  is  not 
so,,  for  it  falls  short,  indeed  carefrdly 
short,  of  a  charge  of  larceny  or  embesde- 
ment,  and  it  would  have  been  idle  to 
plead  it  to  the  first  count,  and  therefore 
we  cannot  say  that  any  advantage  has 
been  taken,  and  the  facts  seem  to  me  to 
shew  this.  The  slanders  were  not  proved, 
and  the  defendant  being  entitled  to  aver* 
diet  thereon,  it  was  idle  to  go  into  the 
question  raised  by  the  plea  of  jostafioa- 
tion;  and  on  the  &cts  I  think  mv  bro- 
ther.Denman  was  quite  right,  and  todc 
the  only  course  to  be  adopted. 

(1)  12  Mee.  &  W.  607;  a.  e.  18  Law  J.  Bep. 
(m.8.)  Exch.  109. 

(2)  £M&c&a.700;  «.&  CSc.  NJt.  «07:  B.C 
12  Law  J.  Bep.  (11.8.)  C.F.  363. 
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Oboti,  J. — I  do  not  aaj  that  there  may 
not  be  a  case  where  a  plea  pleaded  to  one 
count  may  not  be  nsed  as  here  proposed 
in  respect  of  another ;  but  here  the  plea 
was  no  answer  to  the  first  ooont,  and  as 
the  ofaargee  of  slander  failed,  it  became 
unnecessary  to  go  into  evidence  to  shew 
whether  the  plea  was  tme  or  fidse. 

Dnnuir,  J. — I  am  of  the  same  opinion. 
I  told  the  jury  to  disregard  the  plea.  The 
principle  is  that  a  false  plea  is  an  aggra- 
vation, bat  here  we  cannot  say  that  it  is 
&lse,  as  it  was  nnnecessaty  to  go  into  the 
question  of  whether  the  plea  was  proved. 
Bule  refuted. 

Attoxneyf — I!.  D,  Lewis,  for  plaintiff 


187S      1 

A  ^26    I  BUDOB  V.  EICHKN8. 

Mortgage — Bight  of  Mortgagee  to  Sue  for 
Debt  after  Sale  of  Mortgaged  Property — 
'Equitable  Plea — Practice — Striking  out 
Plea. 

To  a  deekuraHon  on  the  mortgagor's  eove- 
nont  to  pay  the  debt,  the  action  being 
brought  to  recover  the  balafiiee  due  to  the 
mortgagee,  after  giving  credit  for  the  money 
rrolued  on  the  tale  of  the  mortgaged  pro- 
perty, the  defendant  pleaded,  by  way  of 
emiUabU  defence,  a  plea  which  thewed  that 
the  jMmiiff  had  taken  posteition  of  the 
mortgaged  property,  and  had  told  the_  tatne 
Wider  (Ae  power  of  taie  contained  in  the 
mortgage,  and  had  thereby,  as  the  plea 
alleged,  deprived  the  defendant  of  hit  right 
to  hone  eueh  property  reeonveyed  to  him 

r  payment  of  the  money  and  intereet 
on  tA«  mortgage.  This  plea  wot 
pleaded  under  a  modest  order,  which  gave 
the  plaintiff  liberty  to  reply  and  demw 
thereto.  Instead  of  demurring  the  plaintiff 
applied  for  and  obtained  an  order  from  a 
Judge  to  sMee  the  plea  out : — Held,  that 
such  Judge's  order  was  rightly  made  as  the 
plea  was  dearly  bad,  since  it  did  not  shew 
that  ivffioient  had  been  realised  by  tha  sale 
to  satisfy  the  debt. 

This  was  an  action  by  a  mortgagee  to 
VBOOver  8362.  5<.  lid.,  the  balance  of 
prindpAl  luti  interest  due  from  the  mort> 


gagor,  after  giving  credit  for  the  proceeds 
of  the  sale  of  the  mortgaged  property, 
which  had  been  sold  under  the  power  of 
sale  contained  in  the  mortgage.  The  first 
count  in  the  declaration  was  for  breach  of 
the  defendant's  covenant  in  the  mortgage 
deed,  by  which  he  covenanted  to  pay  the 
plaintiff  on  the  3rd  of  July,  1870, 1,6002., 
with  interest  at  52.  per  cent. 

The  defendant  pleaded  to  tiiis  count, 
inter  alia,  thirdly,  an  equitable  plea  which 
began  by  repeating  the  following  aver- 
ments in  the  second  plea,  viz.,  that  at  the 
time  of  making  the  said  deed,  the  defend- 
ant was  in  possession  of  certain  leaseholds, 
which  by  the  said  deed  were  conveyed  to 
the  plaintiff  by  way  of  mortgage  for 
securing  the  moneys  in  the  first  count, 
which  consisted  of  1,5002.  lent  by  the 
plaintiff  on  the  security  of  the  said  mort- 
gage, and  that  it  was  covenanted  and 
agreed  by  and  between  the  plaintiff  and 
defendant,  that  if  default  should  be  made 
in  payment  of  the  said  1,5002.  or  the  in- 
terest thereon  at  the  time  mentioned  in 
the  said  count,  then  it  should  be  lawful 
for  the  plaintiff  immediately  tiierenpon, 
or  at  any  time  or  times  thereafter,  without 
the  receipt  of  any  farther  consent  or  con- 
currence by  or  on  the  part  of  the  defend- 
ant, to  sell  and  absolutely  dispose  of  the 
said  leaseholds  so  conveyed  as  aforesaid. 
The  third  plea  then  stated  that  upon  the 
defendant's  mating  default  in  the  pay- 
ment of  the  said  1,5002.  and  the  said 
interest  due  thereon,  the  plaintiff,  pur- 
suant to  the  said  covenants  in  the  said 
deed,  entered  into  and  took  possession  of 
the  said  leaseholds  so  mortgaged  as  afore- 
said and  sold  the  same,  and  thereby  de- 
prived the  defendant  of  his  right  to  have 
the  said  property  so  mortgaged  to  the 
plaintiff  as  aforesaid  reeonveyed  to  him, 
the  defendant,  upon  payment  of  the  money 
and  interest  due  upon  the  mortgage, 
whereby  the  plaintiff  has  realised,  received 
and  now  holds  the  proceeds  of  the  said 
sale,  to  pay  asd  satisfy  herself,  all  prin- 
cipal, moneys  and  interest,  and  all  other 
moneys  due  to  her  under  and  by  virtue  of 
the  said  deed,  and  was  in  equity  satisfied 
before  the  suit  by  the  sale  of  the  said 
leaseholds  as  aforesaid. 

This  third  plea  was  pleaded  with  the 
other  pleas^  pursuant  to  the  order  of 
Master  Gordon,  giving  the  defendant  leave 
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to  plead  several  matters,  with  liberty  to 
the  plaintiff  to  reply  and  demur. 

The  plaintiff  afterwards  applied  by 
summons  to  strike  ont  this  third  plea,  but 
Master  Kaye,  before  whom  the  summons 
was  heard,  refiised  the  application. 

The  plaintiff  then  appealed  to  Bramwell, 
B.,  and  that  learned  judge  ordered  the 
third  plea  to  be  struck  ont. 

Oppenheim  now  moved  for  a  rule  to 
shew  cause  why  this  order  of  Bramwell, 
B.,  should  not  be  set  aside. — The  plaintiff 
should  have  appealed  from  the  order  of 
Master  Gordon  if  she  was  dissatisfied 
therewith,  or  else  she  should  have  de- 
murred to  the  plea,  but  the  plea  having 
been  regularly  pleaded  there  was  no 
ground  for  striking  it  ont.  It  is  believed 
that  the  learned  Judge  said  that  the  plea 
was  a  dishonest  one,  and  therefore  he  made 
(he  order,  but  the  defendant  has  a  right 
to  plead  any  equitable  defence  he  may 
have.  There  is  authority  in  equity  for 
this  defence.  The  mortgagor  is  entitled 
to  a  reconveyance  of  the  mortgaged  pro- 
perty upon  payment  of  the  money  due 
upon  the  mortgage,  as  stated  by  Turner, 
L.J.,  in  WaUier  v.  Jones  (1),  and,  there- 
fore, after  the  mortgagee  has  sold  the 
mortgaged  property,  he  cannot  sue  the 
mortgagor  on  his  covenant  to  pay  the  debt, 
and  a  Court  of  Equity  will  restrain  him 
&om  doing  so — Palmer  v,  JSmdrie  (2). 

Kbatimo,  J. — This  is  an  application  to 
rescind  an  order  of  my  brother  Bramwell 
which  directed  the  third  plea  to  be  struck 
out.  It  appears  that  when  the  case  came 
before  Mstster  Gordon,  he  gave  leave  to 
plead  this  plea,  with  liberty  to  the  plain- 
tiff to  reply  and  demur  to  it,  and  that 
Master  Kaye  afterwards  took  the  same 
view;  the  summons  which  came  before 
him  was  not  to  set  aside  the  order  of 
Master  Gordon,  and  Master  Kaye  thought 
that  it  was  better  to  allow  the  plea  to 
remain,  with  liberty  to  the  plaintiff  to 
demur.  The  plaintiff  then  brought  the 
case  before  my  brother  Bramwell,  and  that 
learned  Judge  ordered  the  plea  to  be 
struck  out.  Now  what  is  tne  plea  in 
question  ?     The  mortgage  deed  gave  the 

(1)  35  Law  J.  Bep.  (m.s.)  P.C.  30;  «.  c.  Law 
Bep.  1  F.C.  App.  60. 

(2)  27  Bear.  849;  s.c.  28  Beav.  341. 


mortgagee  a  power  of  sale,  which  he  ex- 
ercised on  the  default  of  the  mortagor  to 
pay  the  mortgage  debt  according  to  the 
covenant,  and  about  1,2402.  was  realised 
by  the  sale.  There  is  no  impeachment  of 
such  sale,  nor  is  it  denied  that  it  did  not 
realise  enough  to  satisfy  the  whole  of  the 
mortgage  debt,  but  it  is  said  that  a  Court 
of  Equity  would  restrain  this  action  for 
the  balance  of  the  debt,  on  the  ground 
that  the  1,2402.  which  had  been  received 
from  the  sale  was  a  satisfaction  of  the 
debt.  The  authorities  which  have  been 
cited  do  not  appear  to  make  out  any  such 
proposition,  but  only  this,  that  after  the 
debt  haj9  been  satisfied,  either  by  the 
money  received  from  the  sale  or  by  fore- 
closure of  the  mortgaged  proper^,  the 
Court  of  Equity  has  said  that  the  morU 
gagee  shall  not  sue  on  the  covenant  to 
pay  the  debt.  We  would  not  set  aside  a 
Judge's  order  unless  we  were  satisfied 
that  the  Judge  was  wrong  in  making  the 
order,  but  in  the  present  case,  so  &r  &om 
thinking  that  the  learned  Judge  was 
wrong,  I  think  he  was  perfectly  right,  and 
that  the  plea  is  clearly  bad. 

Gbovb,  J. — I  am  of  the  same  opinion. 
The  second  plea  (3)  raises  a  fair  equitable 
defence  which  would  be  supported  by  the 
cases  which  have  been  cited;  but  the 
third  plea  does  not  say  that  sufficient  was 
realised  by  the  sale  of  the  property  to 
satisfy  the  money  due  on  the  mort^tge, 
and  I  do  not  see  how  in  any  sense  it  can 
be  an  answer  to  the  action. 

DsiniAir,  J. — I  think  that  it  is  the  duty 
of  a  Judge  to  set  aside  a  plea  if  it  be 
clearly  bad,  and  still  more  so  if  it  be  a 
dishonest  one.  I  think  that  this  third 
plea  is  a  bad  plea,  and  that  the  cases  which 
have  been  cited  go  to  the  ertont  of  shew- 
ing this.  When  the  learned  Judge  said, 
as  he  is  reported  to  have  done,  that  this 
was  a  dishonest  plea,  I  think  very  probt^ 
bly  it  was  in  reply  to  a  statement  wait  tiie 
plea  was  a  good  equitable  plea. 

Mide  rtfuted. 

■  ■^ 

AUotn^— F.  &  E.  Chester,  for  plaintiff 


(8)  The  secoi^  plea,  iriiich  was  also  pleaded  hf 
v&y  of  equitable  defence,  alleged  that  more  \ras 
revised  by  the  sale  of  the  mortgaged  pjopMty 
than  \ra8  sufficient  to  satisfy  tiie  debt. 
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WKEKS  V.  PSOPESX. 


BailiBay  Gompcmy—Isgue  of  Behentwet 
— JTltra  Vires — Personal  LudnlUy  of  Di- 
rectors—8  8f  9  Vict.  c.  16.  es.  38,  39—30 
if  31  Vict.  c.  127.  s.  26— Money  borrowed 
to  pay  off  Debentures. 

The    directors    of  a  railway  company 
which  had  exhavMed  its  staitUable  powers 
of  borrowing  money  on  debentures,  pvblished 
an  advertisement  in  which  they  stated  they 
were  prepared  to  receive  proposals  for  loans 
on  dAenliwres  of  the  company  "  to  replace 
loans  falling   due,"    the  intention    of  the 
directors  being  to  apply  the  money  so  raised 
in  discharge  of  an  equal  amount  of  the  then 
existing  debentures.    In  consequence  of  such 
advertisement  W.  offered  to  lend  500Z.  on 
the  debentures  of  the  company.     The  direc- 
tors accepted  such  offer   and  promised  to 
issue  a  debenture  to  him,  when  he  wa^s  pre- 
pared  with  the  mo^ey.     On  the  faith  of 
this  W.  paid  the  500Z.   and  the  directors 
gave  the  money  to  H.  who  had  held  deben- 
tures of  the  company  and  directed  him  to 
irangfer  a  debenture  for  bOOl.  to  W.,  but  H, 
kept  the  money  witho^U  transferring  any 
debenture,  upon  which  the  directors  iisued  a 
new  debenture  of  the  company  in  f avow  of 
W.,  but  which  was  not  binding  on  the  com- 
pany as  it  was  in  excess  of  iis  borrowing 
povoers : — Held,   that  on  these  feusts    the 
direetors  were  to  be  deemed  to  have  given 
W.  a  warranty  that  they  had  power  to  issue 
a  debenture  to  him  which  wat  binding  on 
the  company,  and  that  they  were  therefore 
personedJy  liable  for  the  breach  of  such  war- 
ranty. 

The  pituntiff  sped  aa  the  executor  of 
Walter  Weeks,  deceased,  and  the  action 
'Was  brongfat  to  recover  with  interest  the 
sum  of  500!.,  which  had  been  paid  by  the 
said  testator,  Walter  Weeks,  for  a  debenture 
issued  to  him  under  the  circumstances 
bereinafter  stated.  The  cause  came  on 
to  be  tried  before  Bovill,  G.J.,  at  the 
sittings  in  London  after  Hilary  Term, 
vrhen  a  Terdict  was  by  the  direction  of 
the  Judge  found  for  the  plaintiff  for  l.OOOZ., 
(he  amount  of  damages  in  the  declaration, 
onbject  to  the  opinion  of  the  C!oart  upon  a 
Nsw  eauas,  42.— CJ>. 


Special  Case  stated  without  pleadings,  and 
containing  inter  alia  the  following  Eu:ts. 
CASE. 

1.  The  defendant  was,  from  the  year 
1860  to  the  year  1867,  one  of  the  direc- 
tors of  the  Carmarthen  and  Cardigan 
Bailway  Company,  which  is  a  company 
incorporated  by  a  local  and  private  Act, 
passed  in  the  17th  and  18th  years  of  Her 
Majesty's  reign,  chapter  218. 

2.  By  the  said  Act  the  said  railway 
company  were  authorised  to  construct 
and  maintain  a  railway  from  the  South 
Wales  Bailway,  at  or  near  the  borough 
of  Carmarthen  to  the  town  of  Newcastle 
Emlyn,  witha  view  of  being  thereafter  ex- 
tended to  the  town  and  harbour  of  Cardi- 
gan, and  were  empowered  to  raise  for  that 
purpose  a  capital  of  300,000!.  by  shares, 
and  of  80,000!.  by  bond  or  mortgage. 

3.  By  a  local  and  private  Act  of  Par- 
liament passed  in  Uie  19th  and  20th 
years  of  Her  Majesty's  reign,  chapter  68, 
to  enable  the  said  raOway  company  to 
make  a  deviation  of  a  portion  of  their 
line  of  railway,  and  to  abandon  parts 
thereof,  and  to  grant  further  powers  to 
the  said  railway  company,  and  for  other 
purposes,  it  was  enacted  as  follows — 

"  And  whereas  there  will  be  a  saving 
to  the  company  by  the  substitniion  of  the 
works  by  this  Act  authorised  for  the 
works  originally  authorised,  and  the  pre- 
sent capital  of  the  company  may  there- 
fore be  reduced :  Be  it  enacted,  that  the 
capital  of  the  company  shall  be  200,000!. 
instead  of  300,000!.  as  prescribftd  by  the 
said  firstly  recited  .Act  and  the  powers  of 
borrowing  given  to  the  company  by  that 
Act  shall  be  reduced  from  80,000!.  to 
60,000!.,  and  shall  be  exerciseable  as  soon 
as  the  said  sum  of  200,000!.  has  been 
snbscribed  and  one  half  Uiereof  has  been 
paid  up." 

4.  Early  in  August,  1864,  a  resolution 
was  passed  by  the  board  of  directora  of 
the  said  railway  company,  that  the  fol- 
lowing advertisement  should  be  inserted 
in  the  Times  and  other  daily  newspapers, 
and  the  some  was  accordingly  inserted. 
"  Loans  on  Mortgage  Debentures. 

"Five  per  cent  interest.     The  direc- 
tors of  the   Carmarthen  and   Cardigan 
Railway  Company  ore  prepared  to  re- 
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ceire  proposals  for  loans  on  mortgage 
debentures  for  three,  five  or  seven  years, 
in  sums  of  1002.  and  upwards,  bearing 
interest  at  the  rate  of  5  per  cent,  per  an- 
num, payable  half-yearly,  to  replace  loans 
falling  dae. 

"  By  order, 
"  Secretary's  Offices,         Owen  Bowen, 

"  4  Chatham  Place,  Secretary, 

"  Blackfriars." 

The  said  Owen  Bowen  in  the  said  ad- 
vertisement named,  was  then  the  secre- 
tary of  the  said  railway  company.  At 
the  time  the  said  advertisement  was  pub- 
lished as  aforesaid,  the  said  railway 
company  had  issued  debentures  to  the 
amount  of  60,0002.,  beine  the  full  amount 
which  they  were  by  their  Act  of  Parlia- 
ment authorised  to  issue,  and  the  whole 
of  the  said  60,0002.  worth  of  debentures 
were  then  outstanding  against  the  said 
railway  company ;  the  money  proposed 
to  be  raised  by  the  loans  so  advertised 
for  was  intended  to  be  applied  by  the 
directors  in  discharge  of  an  equal  amount 
due  on  the  debentures  originally  issued 
to  raise  th«  60,0002. 

6.  On  the  10th  of  August,  1864,  the 
said  testator,  Walter  Weeks,  having  seen 
the  aforesaid  advertisement  in  one  of  the 
newspapers  in  which  it  appeared,  wrote 
and  sent  to  the  said  railway  company  a 
letter,  which  is  lost,  and  the  contents  of 
which  cannot  be  asi-ertaiued,  except  so  ftur 
as  they  are  to  be  inferred  from  the  answer 
to  the  same,  which  was  as  follows. 

"  nth  August,  1864. 

"  Sir, — In  the  absence  of  onr  secretary 
who  is  in  Wales,  I  beg  to  accept  your 
offer  for  loan  of  5002.  on  the  mortgage 
debentures  of  this  company  on  the  terms 
contained  in  your  letter,  and  on  hearing 
from  yon  the  mortgage  will  be  proposed 
at  the  next  meeting  of  the  directors. 

"Any  information  you  may  require  I 
shall  be  happy  to  afford  yoa. 
"  I  am,  Sir, 
"  Mr.  Walter  Weeks,     Tours  obediently, 

"  Boborough,  Fred.  Edwards, 

"  near  Plymouth.  Acct." 

The  said  Frederick  Edwards  was,  at  the 
date  of  the  said  letter,  the  accountant  of 
the  said  railway  company. 

6.  On  August  16th,  1864,  a  meeting  of 
the  directors  of  the  said  railway  company 


was  held,  and  the  following  is  an  extract 
firom  the  minute  book  of  the  said  railway 
company.  The  said  J.  L.  Propert,  Esq., 
iu  the  said  extract  mentioneid,  is  the 
defendant  in  this  suit,  and  among  the 
applications  there  mentioned  to  have  been 
laid  by  the  secretary  on  the  table,  was 
that  firom  the  said  Walter  Weeks. 

"  At  a  meeting  of  the  directors  of  the 
Carmarthen  and  Cardigan  Bailway  Com- 
pany, held  at  the  offices  of  the  company, 
No.  4,  Chatham  Place,  BlackMars,  Lon- 
don, on  Tuesday,  August  16th,  1864. 
"  Present :  John  Propert,  Esq.,  in  the 
"Chair; 
«  J.  L.  Propert,  Esq  ; 
"  Soml.  Crosse,  Esq. 

"  The  secretary  reported  that  he  had 
inserted  advertisements  in  all  the  leading 
London  and  railway  papers,  for  the  pur- 
pose of  obtaining  loans  on  mortgage 
debentures  to  replaoe  bonds  now  falling 
due,  and  the  secretary  laid  upon  the  table 
the  applications  he  had  received  in  reply 
to  them." 

7.  On  the  day  it  bears  date,  Owen 
Bowen,  the  secretary  of  the  said  railway 
company,  with  the  aathority  and  by  the 
directions  of  the  directors,  wrote  and  sent 
to  the  said  Walter  Weeks,  the  following 
letter: 

"  27tli  Angost,  1864. 
"  Sir, — ^In  reply  to  your  application  to 
lend  5002.  on  the  debentures  of  this  com- 
pany, I  beg  to  inform  you  that  your  pro- 
posal has  been  accepted,  and  when  yoa 
are  prepared  with  the  money  the  deben- 
ture will  be  issued  to  you. 

"  I  am,  Sir,  your  obedient  servant, 
"  Mr.  Walter  Weeks,        Owen  Bowen, 
"Boboroagh,  Secretary. 

"  nr.  Plymouth." 

8.  Afber  the  receipt  of  such  letter,  the 
said  Walter  Weeks,  on  August  29th,  1864, 
sent  by  post  to  the  directors  of  the  said 
railway  company,  his  cheque  for  5002.,  a 
copy  of  which  was  set  out  in  the  Case. 

9.  After  the  receipt  of  the  said  cheque 
a  meeting  of  the  directors  of  the  saiid 
railway  company  was  held,  and  the  fol- 
lowing is  an  extract  firom  the  minute  book 
of  the  said  railway  company.  The  said 
J.  L.  Propert,  Esq.,  in  the  said  extract 
mentioned,  is  the  defendant  in  this  suit. 

"  At  a  meeting  of  the  directors  of  the 
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Carmarthen  and  Cardigan  Bajlwaj  Com> 
panj,  held  at  the  offices  of  the  company, 
No.  4,  Chatham  Place,  Blackfiriars,  Lon- 
don,  on  Tuesday,  Angnst  30th,  1864. 
"  Present :  John  Propert,  Esq.,  in  the 
"chair; 
"  Samuel  Crosse,  Esq. ; 
"  J.  L.  Propert,  Esq. 

"  The  secretary  laid  upon  the  tahle  the 
letters  that  have  been  received  in  answer 
to  the  advertisements  in  the  papers,  and 
a  cheque  for  500Z.  received  from  Mr. 
Walter  Weeks,  for  which  he  requests  a 
debenture  to  be  issued  to  him." 
"  Proposed  by  Mr.  Crosse,' 
"  Seconded  by  Mr.  J.  L.  Propert, 

"  Resolved,  that  Mr.  Holden  be  re- 
quested to  transfer  a  debenture  bond  for 
bOOl.  to  Mr.  Walter  Weeks  in  due  course, 
and  that  the  cheque  for  5002.  be  paid  to 
Mr.  Holden,  and  that  on  the  1st  of  Octo- 
ber such  bond  be  exchanged  for  a  new 
one  for  the  like  amount,  having  seven 
years  to  run." 

The  said  cheque  was  in  pursuance  of 
such  resolution  paid  to  the  said  Mr.  Hol- 
den, and  passed  bv  him  through  his 
bankers,  and  was  paid  by  the  bankers  of 
the  said  Walter  Weeks,  on  the  2nd  of 
September,  1864. 

10.  The  said  Mr.  Holden  in  the  last  pre- 
ceding paragraph  mentioned  was  the  con- 
■tractor  for  the  making  of  the  said  railway. 
Previously  to  and  on  thelOth  day  of  March, 
1863,  he  held  seven  original  debentures 
of  the  said  railway  company  for  5002. 
each,  numbered  40,  41,  42,  43, 44,  45  and 
46,  which  had  been  issued  by  the  company 
to  him.  On  that  day  he  deposited  these 
debentures  and  three  Lloyd's  bonds  of  the 
same  company  for  1,0002.  each  with  the 
Royal  Naval  and  Military  Assurance 
Society  as  security  for  the  sum  of  5,0002. 
lent  to  him  by  that  society.  These  de- 
bentures were,  at  or  shortly  after  that 
time,  and  before  August,  1864,  duly  trans- 
ferrcid  by  the  said  Mr.  Holden  to  the  said 
society  or  their  trustees,  and  at  the  date 
of  the  resolution  in  the  last  preceding 
paragraph  mentioned,  the  said  seven  de- 
bentures were  registered  in  the  names  of 
such  transferees.  The  said  Mr.  Holden, 
in  August,  1864,  and  thenceforward,  was 
not  the  registered  holder  of  any  debenture 
bond  of  the  said  company  which  had  been 


issued  by  them  within  the  powers  con- 
ferred on  them  by  their  Acts  of  Parlia- 
ment. He  was,  as  mentioned  in  para- 
gp:aph  9,  requested  to  transfer  a  deben- 
ture of  the  said  railway  company  for 
5002.  to  the  said  Walter  Weeks,  in  order 
that  the  said  Walter  Weeks  might  hold 
the  same  until  a  new  debenture  for  5002. 
was  issued  by  the  said  company  and  de- 
livered to  him.  The  said  Mr.  Holden  did 
not,  although  he  retained  the  cheque  and 
applied  the  same  to  his  own  purposes, 
transfer  a  debenture  to  the  said  Walter 
Weeks  or  to  the  plaintiff,  his  executor. 

11.  Between  the  80th  of  August  and 
the  27th  of  September,  1864,  the  said 
Walter  Weeks  had  written  to  the  directors 
of  the  said  railway  company  a  letter  which 
is  lost,  and  the  exact  contents  of  which 
cannot  be  ascertained,  and  on  or  about 
the  27th  of  September,  1864,  the  account- 
ant of  the  said  railway  company  wrote 
and  sent  to  his  address  the  following 
letter  in  answer : 

"September  27th,  1864. 
"  Sir, — In  reply  to  your  letter  of  the 
26th  instant,  the  reason  you  have  not  re- 
ceived the  debenture  is  that  we  have  had 
no  board  meeting  since,  but  it  shall  be 
forwarded  as  soon  as  possible. 

"I  am,   Sir,  your  obedient  servant, 
"  P.  p.  Owen  Bowen, 

"Alex.  Young. 
"Walter  Weeks,  Esq., 

"  Roborongh,  near  Plymouth." 

12.  On  the  5th  of  October,  1864,  a 
board  meeting  of  the  directors  of  the  said 
railway  company  was  held,  and  the  fol- 
lowing is  an  extract  from  the  minute  book 
of  the  said  railway  company.  The  said 
J.  L.  Propert,  Esq.,  in  the  said  extract 
mentioned,  is  the  defendant  in  tiiis  suit. 

"  At  a  meeting  of  the  Directors  of  the 
Carmarthen  aud  Cardigan  Railway  Com- 
pany, held  at  the  offices  of  the  company, 
No.  4,  Chatham  Place,  Blaokfriars,  Lon- 
don, on  Wednesday,  October  5th,  1864. 
"  Present,  John  Propert,  Esq.,  in  the 
"  chair ; 
"  J.  L.  Propert,  Esq. ; 
"  Samuel  Crosse,  Esq. ; 
"  Proposed  by  Mr.  J.  L.  Propert, 
"  Seconded  by  Mr.  Crosse, 
"  Resolved,  that  there  be  now  issued 
and  sealed  with  the  company's  seal  a  de- 
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benture  bond  for  5001.  in  fitvonr  of  Mr. 
Walter  Weeks,  of  Boborough,  such  bond 
bearing  date  from  the  Ist  of  October 
instant,  and  payable  in  seven  years." 

13.  The  case  set  out  a  copy  of  the 
debenture  bond  dated  the  5th  of  October, 
1864,  which  was  sealed  with  the  seal  of 
the  company  and  issued  to  the  said  Walter 
Weeks,  pursuant  to  the  said  resolution  in 
the  said  12th  paragraph  ;  and  the  case 
stated  that  neither  the  said  Walter  Weeks 
in  his  lifetime,  nor  the  plaintiff  after  his 
decease,  had  any  notice  or  knowledge  in 
£Eiot  of  any  of  the  circnmstances  attend- 
ing the  issue  or  origin  of  the  said  de- 
benture bond,  otber  tban  as  expressly 
appeared  in  the  case. 

A  suit  was  instituted  agtnnst  the  said 
railway  company  in  October,  1864,  by  one 
Fonntaine,  by  the  decree  in  which,  dated 
the  14th  of  February,  1868,  the  said  de- 
benture, dated  the  5th  of  October,  1864, 
was  declared  void,  as  being  for  a  sum  in 
excess  of  the  borrowing  powers  of  the 
railway  company,  which  haul  at  the  time 
the  same  was  issued  been  folly  exercised. 

The  question  for  the  opinion  of  the 
Court  was,  whether  the  plaintiff  was,  as 
executor  as  aforesaid,  entitled  to  recover 
against  the  defendant  the  said  sum  of 
500Z.  and  interest  thereon,  or  either  of  the 
said  sums. 

No  questi(Hi  of  non-joinder  was  to  be 
raised. 

Kingdon  (PhUbrich  with  him),  for  the 
plaintiff. — The  defendant  was  present  as 
director  at  all  the  meetings  of  the  com- 
pany. The  issuing  the  advertisement  and 
taking  the  money  of  Weeks,  the  testator, 
under  the  circumstances  mentioned  in  the 
case,  amounted  to  a  warranty  by  the  de- 
fendant that  the  company  had  power  to 
borrow  the  money  which  the  plaintiff's 
testator  lent,  and  that  they  could  give 
him  a  vaUd  debenture.  The  company 
had  in  fact  no  power  to  borrow,  and  the 
debenture  which  was  issned  to  the  plain- 
tiff's testator  was  therefore  invalid,  and 
the  defendant  became  personally  liable  for 
the  breach  of  warranty.  Bdchardson  v. 
WilliaTtuon  (1)   is  in  point.     There  the 

(1)  40Law  J.  B«p.  (n.8.)  Q.B.  145;  8  c.  Law 
Bep.  6  Q.B.  276.   ' 


plaintiff  lent  money  to  a  building  society, 
established  under  6  &  7  Will.  4.  o.  32,  and 
received  a  certificate  signed  by  the  de- 
fendants, who  were  directors  of  the  society, 
stating  that  the  plaintiff  had  deposited 
the  money  with  the  society  for  a  certain 
period,  upon  which  interest  would  be 
allowed,  and  ^hat  was  held  to  be  a  repre- 
sentation that  the  socieiy  had  authority 
to  borrow  money,  and  it  turning  out  that 
the  rales  of  the  society  did  not  give  it 
any  such  power,  the  defendants  were  held 
personally  liable  for  the  misrepresents^ 
tion,  althongh  they  had  acted  hona  fide. 
That  case  only  followed  a  previous  deci- 
sion of  the  same  Court  in  Gotten  v.  WrigU 
(2),  which  likewise  shews  that  an  action 
lies  against  a  person  who  represents  he 
has  an  authority  which  in  fact  he  has 
not. 

The  Court  called  on 
Manisiy  (B.  E.  Tztmer  with  ^him),  for 
the  defendant. — It  is  true  that  the  com- 
pany had  no  power  to  borrow,  but  they 
had  power  to  take  money  in  order  to  pay 
off  an  existing  debt.  The  transaction 
here,  to  which  the  directors  were  parties, 
was  to  purchase  with  the  money  which 
the  plaintiff's  testator  advanced  one  of 
the  debentures  held  by  Holden,  and  to 
give  that  or  a  new  one  in  lieu  of  it  to 
Weeks,  so  that  the  amount  of  the  money 
borrowed  would  not  be  increased.  The 
directors  acted  bona  fide,  and  they  were 
entitled  to  ireceive  such  money  firom 
Weeks  for  the  purpose  of  pajring  off  a 
debenture  debt.  The  advertisement  gave 
notice  that  the  money  wanted  was  for  that 
purpose,  for  it  expressly  stated  that  it 
was  "  to  replace  loans  falling  due,"  so 
Weeks  must  have  known  the  nature  of 
the  transaction  in  which  the  directors 
were  so  engaged.  Then  the  8  4  9  Vict, 
c.  16.  8.  100  declares  that  directors  are 
not  to  be  personally  liable  for  being 
parties  to  "  any  contract  on  behalf  of  the 
company,"  or  for  otherwise  lawfully  exe- 
cuting any  of  the  powers  given  to  the 
directors,"  and  consequently  the  defend- 
ant cannot  be  personally  liable  in  this 
action,  as  he  was  acting  within  his  autho- 

(2)  7  E.  &  B.  361 ;  8.  c.  26  Law  J.  Bep.  (k.8.) 
a.B.  147 ;  (Ex.  Ch.)  8  E.  &  B.  647 :  s.  c  27  Law 
J.  Bep.  (n.s.)  Q.B.  216. 
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lity  as  director  when  he  received  the 
monej  from  Weeks.  The  Railway  Com- 
panies Act,  1867  (30  &  31  Vict.  c.  127), 
B.  26,  shews  that  a  company  may  get 
money  to  pay  off  existing  debts,  for  it 
enacts  that  "  money  borrowed  by  a  com- 
pany for  the  purpose  of  paying  off,  and 
duly  applied  in  paying  off  bonds  or  mort- 
gages of  the  company  given  or  made 
under  the  statutory  powers  of  the  com- 
pany, shall,  so  &r  as  the  same  is  so  applied, 
be  deemed  money  borrowed  within  and 
not  in  excess  of  sach  statutory  powers." 

[^Kingdon. — That  statute  was  passed 
after  the  transaction  between  the  directors 
and  Weeks  in  this  case.] 

It  is  merely  declaratory  of  the  intention 
of  the  Legislature  in  the  8  &  9  Yiot.  c.  16. 
B.  39,  which  likewise  gives  a  power  of 
re-borrowing  in  order  to  pay  off  existing 
mortgages. 

As  the  company  might  get  money  to 
pay  off  existing  debts,  though  they  had 
exhausted  their  borrowing  powers,  then, 
if  by  accident  they  were  prevented  &om 
paying  off  such  debts,  and  of  making  the 
money  they  had  so  received  properly 
"money  borrowed,  they  would  be  bound  to 
return  it  to  the  plaintiff,  and  consequently 
if  they  did  not  do  so,  would  be  liable  to 
him  for  its  amount  as  money  bad  and 
received.  Therefore  the  plaintiff  has  sus- 
tained no  damage  by  the  act  of  the  defend* 
ant,  and  as  the  defendant  acted  bonafde, 
he  ought  not  to  be  made  personally  liable. 
RiehardsonY.  WUUameon  (1)  is  explained 
by  Lord  Justice  MeUish  in  the  recent  case 
of  Beattie  v.  Lord  Ebury  (3),  which  last 
case  shews  that  unless  there  has  been  a 
misrepresentation  in  point  of  fact  of  the 
authority  of  the  directors,  or  some  fraud 
on  their  part,  they  would  not  be  personally 
liable. 

Kiiigdon  replied. 

Keatiho,  J. — ^In  this  case  the  question 
is,  whether  the  directors  (for  although 
the  action  is  against  only  one,  it  is  agreed 
that  it  shall  he  the  same  as  if  all  were 
sued)  can  be  made  personally  liable  for 
tiie  bOQl.  paid  by  Mr.  Weeks,  the  plaintiffs 
testator,  on  an  advertisement  issued  under 

(3)  41  Lw  J.  Kep.  (u.s.)  Chanc.  804 ;  s.  c.  Law 
Bep.  7  Chanc  App.  777. 


the  authority  of  the  directors.   The  adver- 
tisement  is  in  these  terms  [The  learned 
Judge  here  read  the  advertisement  as  it  ap- 
pears in  paragraph  4  of  the  Special  Case.] 
Now,  Mr.  Manisty  has  pressed  upon  us, 
that  this  advertisement  was  one  which 
gave  sufficient  notice  that  the  loans  were 
required    under    such    circumstances   as 
would  authorise  the  directors  to  receive 
and  apply  them,  and  to  give  securities  for 
them  which  would  bind  the  company.     I 
confess  that  I  cannot  so  read  it.'    The 
advertisement  is  not  for  those  persons 
only  who  from  being  conversant  with 
such  matters,  might  draw  the  inference 
which  Mr.  Manisty  seeks  to  draw  from 
the  words  "  to  replace  loans  falling  due." 
It  is  an  advertisement  to  all  the  world, 
and  there  is  no  reason  to  suppose  that 
Mr.  Weeks  considered  from  reading  it, 
that  he  was  lending  his  money  to  a  com- 
pany who  had  already  exhausted  their 
borrowing  powers.     He  writes,   making 
the  offer  of  a  loan  of  500Z.,  on  the  footing 
of  that  advertisement,  and  he  receives 
this  letter  in  answer,  telling  him  that  his 
offer  has  been  accepted :    [The  learned 
Judge  here  read  the  letter  of  27th  August, 
1846,  set  out  in  paragraph  7  of  the  Case.] 
That  letter  was  written  upon  a  resolution 
of  the  directors,  one  of  them  being  the 
present  defendant,  and  it  appears  to  me 
to  be  clearly  a  statement    made    with 
the  authority  of  the  directors,  that  if  yon, 
Mr.  Weeks,  will  lend  600^.,  we  will  issue 
to  you  a  binding  debenture  of  the  com- 
pany, and  to  amount  to  a  warranty  that 
the  directors  had  power  to  do  so.     Now 
it  is  clear,  that  at  that  time  they  had  not 
power  to  issue  any  such  debenture,  al- 
though they  expected  to  have  that  power 
by  means  of  the  transaction  with  Holden. 
On  the  faith,  however,  that  the  directors 
had  power  to  issue  such  debenture,  the 
money  was  paid.    It  is  said  that  the 
directors  were  acting  intra  vires  in  this 
matter,  but  it  appears  to  me,  that  they 
could  not  have  authority  to  bind  the  com- 
pany by  such  a  transaction  as  this.    The 
defendant  sends  the  cheque  given  by  Mr. 
Weeks  to  one  Holden,  who  is  said  to  have 
been  a  contractor  of  the  company,  and 
was  formerly  the  owner  of  debentures  of 
the   company,   but   he  had    parted   with 
these  debentures  twelve  months   before, 
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and  the  transfers  were  registered  in  the 
books  of  the  company.  Having,  there- 
fore, sent  this  cheque  to  Holden  withoat 
ascertaining  if  Holden  then  had  a  deben- 
ture, the  defendant  directs  him  to  send  a 
debenture  to  Mr.  Weeks,  the  plaintiff's 
testator.  Holden  has  no  debenture  to 
send,  and  not  having  any  which  he  can 
send,  he  puts  the  money  in  his  pocket. 
Afterwards  the  directors  issued  a  deben- 
ture to  Mr.  Weeks,  which  purported  to 
bind  the  company  and  to  be  issued 
under  the  powers  of  their  Act.  It  was, 
however,  a  piece  of  waste  paper,  so  &r 
as  binding  the  company;  the  directors 
had  no  power  to  issue  it,  and  the  docu- 
ment itself  was  held  by  the  Court  of 
Chancery  to  be  absolutely  void.  Under 
these  circumstances  the  question  is, 
whether  the  plaintiff  can  look  to  the 
directors  personally  upon  the  warranty 
which,  as  I  have  already  said  they  must 
be  deemed  to  have  given,  that  they  had 
authority  to  issue  a  valid  debenture.  Mr. 
Manisiy  has  contended,  that  admitting 
the  debenture  to  be  void,  yet,  that  the 
money  being  received  for  the  company 
and  the  company  being  liable  to  refund 
it^  the  plaintiff  has  not  sustained  any 
damage.  Now,  that  involves  the  question, 
how  far  the  directors  had  authority  to  do 
what  they  did,  and  it  appears  to  me,  that 
they  had  -  no  such  authority.  It  is  said 
that  they  had  power  to  borrow  money  to 
replace  debentures  becoming  due.  I  think 
that  they  may  obtain  money  for  that  pur- 
pose, and  so  &r  as  it  is  so  apphed  it 
would  be  within  the  terms  of  section  26 
of  the  Railway  Companies  Act,  1867, 
and  even  before  that  enactment  it  would 
be  considered  to  be  not  in  excess  of  the 
statutory  borrowing  powers  of  the  com- 
pany. But  that  is  not  what  the  directors 
did  in  this  case.  They  held  themselves 
out  to  the  plaintiff  as  having  power  to 
issue  to  him  a  binding  debenture  bond  of 
the  company,  and  at  the  time  when  they 
contracted  the  loan  with  him  they  war- 
ranted that  they  had  such  power.  That 
warranty  was  broken,  and  they  are,  I 
think,  personally  liable  for  the  breach. 

HomncAN,  J, — I  am  of  the  some  opinion. 
There  can,  I  think,  be  no  doubt  that  the 
defendant  is  guilty  of  a  breach  of  war- 
ranty that  the  company  had  power  to 


issue  the  debenture  bond  to  Mr.  Weeb. 
Several  cases  have  been  cited,  and  amonggt 
others  Oollen  v.  Wright  (2),  where  Willra, 
J.,  in  deUveriug  the  judgment  of  the  ma- 
jority of  the  Court  of  Excheqner  Chamber, 
said,  "  I  am  of  opinion  that  a  person  who 
induces  others  to  contract  with  himag 
the  agent  of  a  third  party  by  an  unqna. 
lified  assertion  of  his  being  authorised  to 
act  as  such  agent  is  answerable  to  the 
person  who  so  contracts  for  any  damagea 
he  sustains  by  means  of  ike  assertion  of 
the  authority  being  untrue,"  and  he  fiir- 
ther  says,  "  the  obligation  arising  in  sach 
a  case  is  well  expressed  by  saying  that 
the  person  professing  to  contract  as  agent 
for  another  impliedly  undertakes  with  the 
person  who  enters  into  such  a  contract 
upon  the  &dth  of  his  being  duly  authorised, 
that  the  authority  he  professes  to  hare 
does  in  point  of  &ct  exist."  That  yiaa 
followed  by  the  case  of  Ri^ardson  r. 
WiUianuon  (1),  and  I  do  not  see  that 
that  rule  is  interfered  with  by  the  judg- 
ment of  the  Lords  Justices  in  Beottie  v. 
Lord  Mnury  (3).  There  are  no  doubt 
passages  in  the  judgment  of  Mellish,  LJ., 
which  might  seem  to  infer  that  the  rule 
only  apphes  where  there  has  been  a  mis- 
representation amounting  to  fraud,  bat 
having  read  the  judgment  carefiilly,  I 
think  he  does  not  mean  to  say  that  there 
is  no  such  warranty  in  these  cases  to 
which  I  have  referred,  but  that  he  means 
to  say  that  if  the  representation  is  not  a 
representation  of  a  fact,  but  only  of  the 
law,  the  warranty  does  not  arisa  For 
instance  he  means  :  if  you  say,  I  am  autho- 
rised by  a  power  of  attorney  to  act  in  a 
certain  way  for  A  B,  and  he  shews  t^e 
instrument,  and  it  turns  out  that  it  does 
not  in  point  of  law  confer  the  power 
required,  there  you  would  not  be  liable 
for  a  breach  of  warranty,  for  the  other 
person  would  have  had  an  opportunity 
of  seeing  and  judging  for  himself  and 
there  would  have  been  no  representation 
of  a  fact.  That  this  is  his  meaning  ap- 
pears clear,  when  he  refers  to  and  com- 
ments on  the  cases  of  GoUen  v.  WrigU 
(2),  Bichardson  t.  WiUiam$on  (1),  and 
Cherry  v.  The  Oolonial  Bank  of  Avttral- 
asia  (4),  in  each  of  which,  as  he  points 

(4)  Law  Bap.  3  P.C.  U. 
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oat,  there  was  a  misrepresentaidon  of  a 
fitot.  So  in  the  present  case,  as  I  nnder- 
Btand  it,  when  the  directors  advertised 
for  a  loan,  they  represented  in  point  of 
&ct  that  their  borrowing  powers  had  not 
heen  exhaosted,  jnst  as  in  Bichardson  v. 
WiUicmison  (1),  the  directors  in  the  opi- 
nion of  Mellish,  L.J.,  were  to  be  taken 
as  representing  that  they  had  a  right  to 
borrow  money  and  that  the  borrowing 
was  within  the  right.  Reference  is  made 
by  the  Lord  Jnstice  to  Raahdall  y.  Ford 
(5),  and  after  stating  the  facts  and  deci- 
sion of  that  case,  the  Lord  Jostioe  adds, 
"  Now  in  that  case,  as  regards  their  being 
a  representation  by  the  directors  that 
they  had  power  to  bind  the  company, 
there  was  as  direct  a  representation  as 
conld  possibly  be  conceived.  The  plain- 
tiff offered  to  lend  money  to  the  company 
and  the  company  said,  we  will  give  yon  a 
Lloyd's  bond  as  security,  and  they  gave 
him  a  Lloyd's  bond  as  security.  Accord- 
ing to  the  authorities  that  was  a  repre- 
Bentation  ibsA  they  had  power  to  bind 
the  company  by  a  Lloyd's  bond,  but  be- 
cause, as  a  matter  of  law,  a  Lloyd's  bond 
is  not  a  good  instrmnent  bin£ng  upon 
the  company  when  it  is  given  for  money 
borrowed,  and  as  it  was  as  much  the 
basineas  of  the  plaintiff  as  of  th&directors 
to  know  what  the  law  was,  it  was  held 
that  no  suit  could  be  maintained."  Now 
I  folly  agree  to  that,  because  there  it  was 
a  representation  that  the  company  would 
give  a  Lloyd's  bond,  and  the  plaintiff  was 
bound  to  know  as  a  matter  of  law,  that 
the  company  could  not  give  a  Lloyd's 
bond  which  was  binding  on  them.  But 
here  the  plaintiff  had  no  right  to  know 
that  the  company  had  exhausted  their 
borrowing  powers,  and  therefore  he  was 
entitled  to  assume  that  the  directors  had 
aathori<7  to  issue  the  debenture.  Then 
it  is  not  necssaiy  that  the  agent  should 
know  that  he  has  no  power  to  do  that 
which  he  professes  to  be  authorised  to  do. 
It  is  quite  clear,  then,  that  this  action  can 
be  maintained,  for  it  is  not  disputed  that 
there  was  a  want  of  authority  in  the 
directors  to  issne  the  debenture.  Mr. 
Manisty  is  therefore  driven  to  contend 
that  the  plaintiff  can  only  recover  nominal 

(6)  86  Law  J.  Bep.  (ir.s.)  Chanc  769 ;  s.  c.  Law 
Bep.  2  Eq.  760. 


damages,  and  he  puts  his  case  thus,  if  the 
company  are  insolvent  then  of  course 
there  can  be  no  damages  notwithstanding 
the  instrument  be  a  binding  one,  and  if 
the  comp>any  are  solvent,  still  he  says  the 
plaintiff  sustains  no  damage,  because  he 
may  go  to  the  company  and  compel  them 
to  pay  him  the  money  he  lent.  I  should 
think  it  lies  on  the  defendant,  who  has 
broken  his  contract,  to  shew  that  there  is 
any  such  right  against  the  company,  and 
I  must  say  that  he  has  fiuled  to  satisfy 
me  that  the  plaintiff  could  have  any  claim 
against  the  company. 

The  borrowing  powers  are  given  by 
the  17  &  18  Vict.  cap.  ccxviii.,  a  local  and 
personal  Act,  and  by  the  fourth  section  of 
that  Act  the  company  are  authorised  to 
raise  a  capital  of  300,000Z.  The  9th 
section  empowers  the  company  to  borrow 
on  mortgage  or  bond  80,0002.,  and  that  is 
afterwards  reduced  by  a  subsequent  Act 
of  Parliament  to  60,0002.  Debentures  to 
the  extent  of  60,0002.  being  ontstanding 
Mr.  Manisty  is  driven  to  contend  this — 
Admitting  the  company  cannot  borrow  any 
more  money  on  mortgage,  he  says  they 
may  receive  money  on  deposit  on  the 
terms  that  they  may  therewith  pay  off 
some  of  the  Existing  debentures,  and 
afterwards  re-issue  such  or  fresh  deben- 
tures in  their  place,  or  if  they  &il  to  do 
so,  pay  back  the  money  they  have  so  re- 
ceived on  deposit.  Now  the  Companies 
Clauses  Act  (8  &  9  Vict.  c.  16),  which 
is  incorporated  with  the  special  Act  of  the 
company,  says  in  section  38,  "  If  the 
company  be  authorised  by  the  special 
Act  to  borrow  money  on  mort^^age  or 
bond,  it  shall  be  lawful  for  them,  subject 
to  the  restrictions  contained  in  the  special 
Act,  to  borrow  on  mortgage  or  bond  snch 
sums  of  money  as  shall  firom  time  to  time 
by  an  order  of  a  general  meeting  of  the 
company  be  authorised  to  be  borrowed, 
not  exceeding  in  the  whole  the  sum  pre- 
scribed by  the  special  Act,  and  for  securing 
the  repayment  of  the  money  so  borrowed, 
with  interest,  to  mortgage,"  Ac.,  "  or  to 
give  bonds,"  &c.  It  is  clear,  therefore, 
taking  the  general  Act  with  the  special 
one,  that  this  company  cannot  borrow 
more  than  60,0002.  at  a  time.  Then  the 
39th  section  of  the  general  Act  says, 
"If   after  having    borrowed    any    part 
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of  ihe  money  so  authorised  to  be  hot- 
rowed  on  mortgage  or  bond,  the  company 
pay  off  the  same,  it  shall  be  lawful  for 
them  again  to  borrow  the  amount  so  paid 
off,  and  so  from  time  to  time  ;  but  such 
power  of  re-borrowing  shall  not  be  exer- 
cised without  the  authority  of  a  general 
meeting  of  the  company,  unless  the  money 
be  so  re-borrowed  in  order  to  pay  off  any 
existing  mortgage  or  bond."  At  first 
Bight  that  might  appear  to  give  some 
sanction  to  there  being  a  power  to  borrow 
money  for  the  purpose  of  paying  off  an 
existing  mortgage  or  bond,  and  so  no 
doubt  there  is  such  power  where  the 
whole  amount  authorised  has  not  been 
borrowed.  But  the  39th  section  does 
not  say,  "after  having  borrowed  the 
whole  of  the  money  authorised  to  be 
borrowed,"  it  shall  be  lawful  for  the 
company  to  borrow  again  with  a  proviso 
that  they  are  not  to  do  so  without  the 
consent  of  a  general  meeting  unless  to 
pay  off  an  existing  mortgage.  It  seems 
to  me  that  that  section  is  satisfied  by 
saying  that  having  borrowed  part,  they 
may'  borrow  to  pay  that  part  off,  and  that 
the  section  does  not  extend  to  authorise 


dnly  applied  it  in  paying  them  off,  the 
money  so  applied  shall  be  deemed  money 
'borrowed  within  and  not  in  excess  of  the 
statatory  power  of  the  company.  That 
amounts  m  my  opinion  to  a  legislative 
declaration  that  if  the  money  be  so  bor- 
rowed for  the  purpose  of  paying  off 
mortgages  of  the  company,  and  the  money 
be  not  so  applied,  the  company  are  not 
liable  for  it,  when  it  is  in  excess  of  their 
statutory  powers.  I  therefore  think  that 
Mr.  Manisty  has  failed  to  shew  that  the 
company  are  liable  for  the  money,  and 
consequently  there  is  no  ground  ror  oat- 
ting  down  me  damages,  and  the  plalntaff 
is  entitled  to  retain  his  verdict. 

Kingdon  applied  for  interest  by  way  of 
damages. 

Keating,  J. — The  judgment  will  be  for 
the  plaintiff  for  5002.  and  interest. 

Jtidgment  far  tkeplatntiff. 

AttomeTa — B.  W.  Childa  &  B«tten,  agents  tar 
Woollcombe  &  Venmng,  Devonport,  for  plailt- 
tiff;  F.  C.  V.  Pike,  for  defendant. 


the  borrowing  even  to  payoff,  previous «^   .^  .  fl,    /       ! V  _    ^ 

mortgages,  when  by  doing  so  the  limit  of^^^f*-»«.  '/n^*v4L  ^fyJ'/A^^  d'. 
be  borrowing  power  given  by  the  special 


the  borrowing  power  given        ^ 

Act  will  be  exceeded.  The  30  &  31  Vict, 
c.  127.  s.  26,  seems  to  confirm  the  view 
we  have  taken.  As,  however,  it  was 
passed  after  the  transaction  in  the  case 
now  before  us,  it  can  only  be  aseful  as 
shewing  the  intention  of  the  Legislature. 
It  was  probably  thought  that  there  was 
a  hardship  if,  whore  the  money  had  been 
"borrowed  in  a  case  like  the  present,  and  it 
had  afterwards  been  applied  in  paying 
off  existing  debentures  (and  it  had  never 
been  intended  that  the  company  should 
have  really  any  more  than  the  money 
they  were  authorised  to  borrow,  so  that 
in  faot  it  was  only  a  re-transfer  of  an 
existing  mortgage),  yet  because  there  had 
been  a  time  at  which  for  the  moment  the 
company  had  exceeded  the  limit  of  their 
borrowing  power,  there  had  been  an 
offence  against  the  words,  though  not 
against  the  spirit  of  the  Act.  Therefore 
the  twenty-sixth  section  declares  that  if 
the  company  has  borrowed  money  for  the 
purpose  of  paying  off  mortgages  and  has 


{In  the  Second  Bivmon  of  the  Oourl.} 
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Oompany  —  Prospectus  —  Omission  of 
Statement  of  Contract  to  Qualify  Directors 
—30  ^  31  Viet.  e.  131.  s.  SS— Action  on 
Stai^^te — Bondholder — Pleading  Embar- 
rassing—  Oommon  Law  Procedure  Aet, 
1852,  s.  52. 

The  B^th  section  of  the  Companies  Aet^ 
1867  (30  ^  31  riot.  c.  131),  enacts  that 
"  every  prospectus  of  a  company  "  "  shall 
specify  the  dates  and  names  of  the  parties 
to  any  contract  entered  into  hy  the  com^ 
pany,  or  the  promoters,  directors  or  trtuiiees 
thereof,  before  the  issue  of  such  pro- 
spectus;" "and  any  prospectus"  "not 
specifying  the  same  shaU  be  deemed  frau- 
dulent on  the  part  of  the  promoters,  direc- 
tors and  officers  of  the  company  knoudngly 
issuing  the  same,  as  regards  any  person 
taking  shares  in  the  company  on  thefaitk 
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of  meh  proipeetue,  unlets  he  sTmU  hone  had 
fUftie»  of  meh  eotUract."  A  declmration, 
after  aUeging  the  defendant  to  have  been 
diraetor  tf  a  certain  eorporatUm,  and  that 
before  the  ietvs  of  the  pro^eetus  the  pro- 
moten  of  the  said  corporation  had  entered 
mto  a  caniraH  wvHh  the  defendaml,  by  which, 
in  eonrideration  of  the  defendanfs  name  ap- 
pearing in  the  prospectus  as  stick  direct^, 
ike  promoters  were  to  pay  him  a  certain 
mm,  averred  that  such  contract  was  not 
tpeeified  upon  the  prospectus,  and  that  the 
defendami  kneio  of  the  said  contract,  and 
knowingly  issued  the  prospectus  toUh  frau- 
dulent intent  to  ind/tue  the  plaintiff  to  take 
bonds  of  the  sadd  corporation ;  and  that  the 
plaintiff  took  such  bonds  on  the  faith  of  ths 
said  prospectus,  without  Juwing  had  notice 
cf  the  said  contract ;  and  by  reason  cf  the 
aforesaid  froMd  of  the  defendant  the  plain- 
tiff lost  the  value  of  the  said  bonds : — Held, 
that  the  dedaraUon  was  bad  as  a  declara- 
tion on  the  S&th  section,  since  that  section 
does  not  apply  to  the  case  of  a  bondholder, 
and  &at  the  declaration,  if  treated  as  a  de- 
claration at  common  Uub  for  a  fraudAjdent 
representation,  was  embarrassing,  and  likely 
to  delay  the  faiir  trial  of  the  action,  within 
ffie  meaning  of  section  52  of  the  Common 
Law  Procedure  Act,  1852. 

QuiBTO,  tf  section  28  of  90  &•  81  Viet. 
c.  131,  gives  a  cause  of  action  where  a  pro- 
spectus is  issued  contrary  to  that  section. 

The  alleged  cause  of  aciaon  was  the 
same  in  all  these  actions.  In  the  aciaon 
against  Torrens,  and  also  in  the  action 
against  Sir  J.  Hay,  the  first  count  of  the 
declaration  stated  that  the  defendant  was 
a  director  of  the  Canadian  OH  Worlcs 
Corporation  (Ldmited),  and  before  the 
iseae  of  the  prospectus  hereinafter  men- 
tioned, the  promoters  of  the  said  oorpo- 
ration  had  entered  into  a  contract  or 
contracts  with  the  defendant  and  certain 
other  persons  that,  in  consideration  of  the 
defendant  and  the  said  persons  consenting 
to  allow  their  names  to  appear  In  the 
prospeotas  of  the  said  corporation  and 
otherwise,  as  directors  of  the  said  corpo- 
ration, the  promoters  would  pay  to  the 
defimdant  and  the  said  persons  a  large 
sum  each  in  cash  or  fully  paid-up  shares 
of  the  said  corporation.  Averment,  that 
the  said  contract  or  contracts  were  not 

Nbw  Sbbibb,  42.— CJ?. 


specified  upon  the  prospectus  of  the  said 
corporation,  nor  in  any  way  mentioned 
therein,  and  that  the  defendant  knew  of 
the  said  contract  or  contracts,  and  know- 
ingly issued  the  said  prospectus,  with  the 
firaudulent  intent  to  induce  the  plaintiff 
and  others  to  take  bonds  of  the  said  cor- 
poration; and  that  the  plaintiff  took 
divers  such  bonds  on  the  fiuth  of  ilie  said 
prospectus,  without  having  had  notice  of 
the  said  contract  or  contracts;  and  by 
reason  of  the  aforesaid  fraud  of  the  de- 
fendant the  plaintiff  lost  the  value  of  the 
said  bonds,  and  had  been  otherwise  da- 
maged. 

hi  the  action  against  Massey,  the  first 
count  only  differed  from  that  in  the  other 
actions,  in  stating  the  defendant  to  be  a 
trustee  instead  of  a  director  of  the  said 
Canadian  Oil  Works  Corporation. 

In  each  action  there  was  a  demurrer  to 
the  said  first  count.  There  were  also 
pleas  which  the  plaintiff  demurred  to; 
but  the  same  point  was  raised  on  the  de- 
murrers to  the  pleas  as  was  raised  on  the 
demurrer  to  the  first  count  in  each  ac- 
tion, viz.,  the  construction  of  section  88 
of  the  Companies  Act,  1867  (30  &  81 
Vict.  0.131).     ' 

Beid  (the  Attorney  Oeneral  with  him) 
for  the  plaintiff. — The  first  count  of  the 
declaration  is  on  sec.  38  of  30  &  31  Vict, 
o.  131.  That  section  is  as  follows — 
"  Every  prospectus  of  a  company,  and 
every  notice  inviting  persons  to  subscribe 
for  shares  in  any  joint  stock  company 
shall  specify  the  dates  and  the  names  of 
the  parties  to  any  contract  entered  into 
by  the  company,  or  the  promoters,  direc- 
tors or  trustees  thereof,  before  the  issue 
of  such  prospectus  or  notice,  whether  sub- 
ject to  adoption  by  the  directors  of  the 
company  or  otherwise;  and  any  pro- 
spectus or  notice  not  specifying  the  same 
shall  be  deemed  fraudulent  on  the  part  of 
the  promoters,  directors  and  officers  of 
the  company  knowingly  issuing  the  same, 
as  regards  any  person  taking  shares  in 
the  company  on  the  fiuth  of  such  pro- 
spectus, unless  he  shall  have  had  notice 
of  such  contract."  If  the  count  comes 
within  that  section  it  is  good,  without 
averring  or  shewing  that  me  prospectus 
was  issued  with  any  intent  whatever. 
T 
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The  objection  to  its  being  within  that 
section  is  that  the  plaintuT  is  a  bond- 
holder  and  not  a  shareholder ;  bat  the  sec- 
tion is  properly  divisible.  The  first  part 
imposes  the  duty  of  specifying  ail  con- 
trsicts  whether  made  by  the  company,  or 
its  promoters,  directors  or  trostees,  in  the 
prospectus  of  the  company;  and  the  se- 
cond part  declares  that  a  prospectus  which 
does  not  specify  such  contracts  shall  be 
deemed  fraudulent,  as  between  the  pro- 
moters, directors,  and  officers  of  the  com- 
pany on  the  one  side,  and  the  shareholders 
on  me  other  side.  If,  however,  a  neglect 
of  the  duty  imposed  by  the  first  part  of 
this  section  is  shewn,  that  is  su£B.cient  to 
enable  a  person  to  maintain  an  action  who 
has  suffered  by  such  n^lect,  although 
Buch  person  does  not  answer  to  the  de- 
scription of  person  mentioned  in  the  se- 
cond part  of  the  section,  as  regards 
whom  the  prospectus  ia  to  be  deemed 
fraudulent.  K  the  count  be  not  good 
under  the  statute,  it  is,  at  all  events,  good 
as  shewing  a  cause  of  action  at  common 
law,  for  it  avers  that  the  defendant 
knowingly  issued  the  prospectus  with  the 
fraudulent  intent  to  induce  the  plaintiff 
to  take  bonds. 

Boland  T.  WiUianu  (Lamy<yn  with  him), 
for  the  defendant,  Torrens. 

Sir  John  Karsldke  {HoU  with  him),  for 
the  defendant,  Sir  John  Hay. 

Henry  Ja/mes  (B.  E.  Turner  with  him), 
for  the  defendant  Massey. 

In  the  first  place,  the  contract  alleged  to 
have  been  made  is  not  one  which  is  required 
by  section  38  of  30  &  31  Vict.  c.  131  to  be 
specified  in  the  prospectus ;  it  is  a  contract 
by  the  promoters  personally,  and  on  their 
own  behalf,  whereas  that  section  is  in- 
tended to  refer  oiJy  to  contracts  by  the 
company,  or  to  contracts  by  promoters  or 
others  on  behalf  of  the  company.  Next, 
no  statutable  cause  of  action  is  shewn  in 
this  count.  The  plaintiff  is  a  bondholder 
and  not  a  shareholder,  and  the  statute 
makes  the  prospectus  frandnlent  only  as 
against  shareholders.  The  legislature 
might  intend  to  protect  shareholders  and 
not  creditors  of  the  company ;  and  cer- 
tainly the  same  knowledge  as  to  the  con- 
tracts made  by  the  promoters  is  not 
required  for  a  creditor  as  for  a  person  who 
takes  shares  on  the  faith  of  the  pro- 


spectoB.  Moreover,  the  statate  never 
intended  to  give  a  cause  of  action.  For 
the  purposes  of  proceedings  in  Equity 
with  reference  to  shareholders,  the  section 
makes  certain  omissions  in  the  prospectus 
fraudulent,  so  that  a  person  who  has  been 
induced  by  such  prospectus  to  take  shares 
may  possibly  be  able  to  get  his  name 
taken  off  the  list  of  oontributories.  That 
is  very  different  from  enabling  an  action 
to  be  brought.  The  knowledge  of  the 
existence  of  a  contract  to  pay  the  direc- 
tors such  as  is  alleged  in  this  count', 
is  immaterial.  In  Seymcm  v.  The  B!u- 
ropean  Central  Railway  Company  (1),  the 
Master  of  the  Bolls  held  that  a  shareholder 
was  not  entitled  to  relief  on  the  ground  of 
suppression  in  the  prospectus  of  the  tad 
that  paid-up  shares  were  given  to  the  di- 
rectors to  qualify  them.  With  respect  to 
the  defendant  Massey  there  is  this  fiirther 
objection,  that  he  is  only  a  trustee  of  the 
company,  and  the  statute  does  not  make 
the  prospectus  fraudulent  on  his  part,  un- 
less he  comes  under  the  description  there 
given  of  "  officer  of  the  company."  A 
trustee,  however,  does  not  come  under 
that  description.  He  is  not  properly  an 
officer,  and  it  is  certainly  no  part  of 
his  business  to  issue  the  proq>ecta8. 
Then  is  the  count  sustainable  as  a  count 
at  common  law?  It  is  not.  It  ought 
to  shew  facts  which  make  out  a  fraudu- 
lent representation.  It  does  not  do  so> 
nor  does  it  disclose  facts  which  would 
raise  any  duty  to  disclose  such  a  contract 
as  is  here  alleged  to  have  been  made  to 
the  plaintiff.  Certainly  it  is  embarrassing 
in  the  way  it  is  framed,  and  it  puts  the 
defendant  in  a  difficulty  to  know  what  he 
will  have  to  meet  at  the  trial 

The  Attomey-Oeneral  in  reply. — ^The 
contract  was  one  which  ought  to  have 
been  stated  in  the  prospectus.*  All  con- 
tracts which  have  any  bearing  on  the 
company  should  be  stated,  and  nothing 
should  be  omitted  the  knowledge  of 
which  might  influence  the  judgment  of 
persons  contracting  with  the  company— 
The  New  Brunswick  and  Canada  Bail- 
way  and  Land  Company  v.  Muggeridge 
(2),  and  The  Directors,  ^.,  of  Central 

(1)  Law  Rep.  7  Eq.  194.- 

(2)  1  Dr.  &  S.  363 ;  s.  c  30  Law  J.  Rep.  (vA.) 
Chanc.  242. 
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Baiiway  Company  of  Venezuela  t.  Kisch 
(3).  That  was  law  before  the  statute, 
and  the  statute  -vras  passed  to  enforce 
this  duty.  An  action  will  Ue,  for  the 
neglect  of  it,  at  the  suit  of  one  who  has 
been  injured  by  snch  neglect — Atkinson 
v.  The  Newcastle  and  Oateshead  Water- 
'Warle»  Oompany  (4).  Next,  there  is  no 
reason  why  the  count  should  not  be  sup> 
ported  as  good  at  common  law.  It  con- 
tains  all  that  is  essential  to  give  a  cause 
of  action. 

KEATisro,  J. — ^These  three  oases  have 
been  argued  together.  Two  of  them  vaiy 
somewhat  irova.  the  third  in  the  statement 
on  the  record,  but  I  do  not  think  it  ne- 
cessary to  go  into  the  distinctions  between 
them.  I  am  of  opinion  that  the  declara- 
tion in  each  is  not  a  good  declaration 
under  the  38th  section  of  80  &  31  Vict. 
o.  131.  That  section  appears  in  terms 
to  be  applicable  to  persons  taking  shares 
or  applying  for  shares.  I  can  see,  per- 
haps, many  reasons  why  bondholders 
might  come  within  the  mischief  contem- 
plated h^  tibe  legislature.  On  the  other 
hand,  I  can  see  reason  for  the  distinction 
between  bondholders  and  shareholders  as 
r^^ards  the  operation  of  the  section.  At 
aU  events  we  are  bound  by  the  words  of 
the  statute,  and  unless  we  adopt  the  in- 
g^enious  suggestion  of  the  counsel  for  the 
plaintiff  and  split  the  section  into  two 
parts  and  consider  the  first  as  declaring 
a  duty  extending  to  all  the  world,  we 
could  not  extend  the  enactment  to  per- 
sons beyond  those  alone  mentioned,  viz., 
shareholders.  In  my  opinion  we  cannot 
do  BO,  and  the  section  does  not  apply  to 
tiie  case  of  a  bondholder.  I  do  not  wish 
it  to  be  understood  that  I  yield  to  the 
argument  which  has  been  put  forward 
on  behalf  of  the  defendants,  that  the  con- 
tract in  question  was  not  one  which  they 
were  bound  to  state  in  the  prospectus. 
On  the  contrary,  it  seems  to  me  that  it 
was  a  contract  which  a  person  applying 
for  shares  had  a  right  to  know,  and  its 
non-disclosure  would  come  within  the 
mischief  which  the  section  contemplated, 

(3)  36  Lav  J.  Rep.  (k.8.)  Chanc.  849 ;  s.  e.  Law 
Sep.  2  E.  &  L  App.  99. 

(4)  Law  B«p,  e  Exch,  4G4, 


but  inasmuch  as  the  plaintiff  is  a  bond- 
holder and  not  a  shareholder,  she  does 
not,  I  think,  come  within  the  section. 

"Sow,  during  the  argument,  there  was 
an  intimation  by  the  Court  that  the 
count  demurred  to  might  be  good  at 
common  law,  and  it  was  so  argued.  It 
does  not  matter  from  whence  the  sug- 
gestion came,  for  if  I  thought  the  count 
was  g^od  at  common  hew  for  a  fraudulent 
representation  I  would  endeavour  to  g^ve 
effect  to  it,  but  I  do  not  think  it  is  such  a 
count  for  fisdse  representation  as  the  de< 
fendants  can  be  called  upon  to  go  to  trial 
on,  but  should  the  defendants  apply,  as  pro- 
bably they  will,  under  section  52  of  the 
Common  Law  Procedure  Act,  1852,  we 
should  deem  it  our  duty  to  strike  the 
count  out,  or  at  least  to  cause  the  plain- 
tiff to  so  .amend  it  as  to  cure  it  from 
being,  as  it  certaizdy  now  is,  most  embar- 
rassing.  In  the  view,  therefore,  I  have 
taken  it  becomes  unnecessary  to  go  into 
the  argument  used  on  the  part  of  the  de- 
fendants, as  to  the  general  intention  of  the 
legislature,  as  to  this  38th  section,  or  to 
express  any  opinion  whether  as  suggested 
by  Sir  J.  Karslake  or  Mr.  Williams,  it  ia 
to  be  used  only  with  regard  to  proceed- 
ings in  Equity  in  dealing  with  contribu- 
tories.  I  am  of  opinion  that  the  section 
does  not  apply  to  the  case  of  a  bond- 
holder, and  therefore  that  the  count  in 
question  is  not  a  good  count  within  the 
statute ;  and  with  regard  to  its  being 
good  at  common  law  I  have  already 
stated  that  it  is  so  embarrassing  that  the 
defendants  are  not  bound  to  go  down  to 
trial  upon  it.  I  therefore  think  that  our 
judgment  in  each  action  should  be  for 
the  defendants. 

HoNYHAN,  J. — I  am  of  the  same  opi- 
nion. With  respect  to  the  question  whether 
the  first  count  is  good  as  a  count  on  the 
statute  (80  4  31  Vict.  c.  131.  s.  38)  I 
do  not  think  that  the  intention  of  that 
enactment  was  to  give  a  cause  of  action 
to  anyone.  I  think  that  as  between  cer- 
tain persons,  the  object  of  the  statute 
was  to  make  the  omission  in  the  pro- 
spectus of  a  company  of  contracts  which 
had  been  entered  into  by  the  company  or 
the  promoters,  directors  or  trustees,  such 
as  to  render  the  prospectas  liable  to  be 
treated  as  ^audolent.     That  4oeB  not 
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give  a  oanse  of  action  at  law  or  right  to 
relief  in  Equity,  and  if  a  person  wants  to 
go  into  Equity  be  must  shew  such  a  case  as 
will  entitle  him  to  relief  there,  and  if  he 
wants  to  bring  an  action  at  common  law 
he  mnst  shew  that  he  has  been  induced 
by  the  prospectus  to  take  shares.  I  think 
that  the  intention  of  the  legislature  was 
the  same  as  under  section  3  of  the  Bill 
of  Lading  Act  (18  &  19  Vict.  c.  Ill), 
which  as  regards  a  bill  of  lading  in 
the  hands  ^  a  bona  fide  holder  for 
yalne  makes  the  statement  therein  that 
goods  have  been  shipped,  ooncluBire  evi- 
dence of  such  shipment  as  against  the 
master  or  other  person  signing  such  bill 
of  lading ;  so  here  I  consider,  as  between 
the  directors  and  other  officers  who  issue 
a  prospectus  on  the  one  hand,  and  the 
persons  taking  shares,  on  the  faith  of 
such  propectus,  on  the  other,  the  statute 
intends  that  the  prospectus  shall  be 
deemed  fraudulent  if  it  omits  to  notice 
the  contracts  there  referred  to. 

As  to  the  case  of  Atkinson  v.  The  New- 
ecutle  and  Gateshead  Waieruoorks  Company 
(4),  which  the  Attomey-Gteneral  cited, 
that  was  a  different  one  from  the  present, 
because  there  there  was  a  clear  and  dis- 
tinct enactment  imposing  a  duty,  and  the 
penalty  for  the  neglect  of  that  duly  was 
given  in  a  different  section. 

In  the  view  I  have  taken  of  the  pre- 
sent case,  it  is  unnecessary  to  say  whe- 
ther, as  was  argued  by  Mr.  Williams,  this 
38th  section  was  intended  only  to  apply 
to  contracts  made  on  behalf  of  the  com- 
pany. I  do  not  adopt  that  construction 
of  the  statute,  nor  do  I  adopt  what  was 
urged  by  Sir  John  Karslake  and  Mr. 
James  as  to  its  not  being  important  that 
shareholders  should  know  whether  the 
directors  are  or  not  merefy  the  nominees 
of  other  persons  who  provide  them  with 
the  necessary  qualification.  The  ground 
on  which  I  think  the  first  count  is  bad  in 
the  action  against  Sir  John  Hay,  and 
also  in  the  action  against  Colonel  Torrens, 
is  that  the  l^^atore  has  not  said  that 
the  prospectus  is  firaudulent  as  to  all 
persons,  but  as  to  persons  taking  shares 
m  the  company,  and  persons  taking  bonds 
of  the  company  are  not  mentioned.  In 
Mr.  Massey's  case  the  count  is  bad  on 
the  additional  ground  that  he  is  only  a 


trustee  of  the  company,  and  I  do  not 
think  that  a  trustee  is  an  "ofiBoer  "  with^ 
in  the  meaning  of  that  word  in  that 
section. 

I  also,  as  at  present  advised,  am  in- 
clined to  think  that  the  first  count  is  bad 
as  a  count  at  common  law,  but  I  am  not 
now  prepared  to  say  so,  and  possiUy 
another  tribunal  might  take  a  different 
view  of  it,  but  I  agree  with  my  brother 
Keating  that  if  the  defendants  apply  to 
us  under  the  52nd  section  of  the  Com- 
mon Law  Procedure  Act,  1852,  to  amend 
or  strike  the  count  out  as  being  embar- 
rassing we  ought  to  accede  to  the  applica- 
tion. I  cannot  imagine  anything  more 
likely  to  embarrass  or  delay  the  fair  trial 
of  this  action  than  this  count  as  it  stands. 

[Counsel  for  the  defendants  having 
thereupon  applied  to  strike  out  or  amend 
the  first  count,  the  Court  ordered  the 
count  to  be  stamck  out  in  each  action, 
unless  the  plaintiff  should  amend  the 
same  within  fourteen  days ;  the  costs  to 
be  the  defendants'  in  any  event.] 

Judgment  accordingly. 


Attoineys— 0.  Dillon  Webb,  for  pliiiatiiF;  A. 
Oedge,  H.  W.  VaUanco  &  J.  &  B.  G«l«,  far 
defendanta. 


1873. 
May  9. 


y  nOSSSAUi  AND  ANOTHEB  V.  BBUCB. 


Cowi — OommiUal  Order — The 
Debtors  'Act,  1869  (32  ^  33  Vict.  e.  62), 
sees.  4  ^  5 — Several  Gommitials  for  same 
Befault—CowiUy  Court  Act,  1846  (9  ^  10 
Vict.  c.  96). 

A  judgment  debtor  homing  made  defautU 
in  payment  of  the  judgment  debt  whieh  had 
been  recovered  against  him  in  the  C<mntg 
Court,  and  which  he  had  been  ordered  to 
pay  forthmth,  the  Ootmiy  Court  Judge 
made  an  order  for  his  oommitment  to 
prison  for  forhf  days.  The  debtor  wot 
arrested  thereon,  but  vxu  tubsequanUg  di$- 
charged  on  the  ground  of  hia  being  prwU 
leged  at  the  time  of  suck  amrHtf  at  a  frit- 
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ne$$  returning  from  the  petty  sessions.  The 
iMor  VHU  again,  and  lehUst  the  order  for 
comiMttaL  toot  stUl  in  force,  summoned  upon 
a  judgment  summons,  and  a  second  order 
for  hu  eommiUai  for  the  same  default  in  not 
paying  the  judgment .  debt  was  made  by 
the  County  Court  Judge : — Held,  thai  the 
Judge  had  no  power  to  make  such  second 
order  as  the  first  had  fujt  been  executed. 

Held  also,  by  Bovill,  C.  J.,  and  Bkett, 
J.,  that  where  a  judgment  debt  is  not  pay- 
alle  by  instalments  there  is  no  power  under 
seetion  5  of  the  Deibtors  Act,  1869  (32  ^ 
33  Viet.  e.62),to  eornmit  the  debtor  more 
than  once  for  defauU  in  not  paying  such 
debt. 

This  was  a  role  to  shew  oanse 'whj  a  trrit 
of  prohibition  should  not  issne  to  pro- 
hibit any  fnrther  proceedings  being  taken 
on  a  committal  order  made  by  the  Judge 
of  the  City  of  London  Court  on  the  27th 
of  March  last,  on  the  ground  that  such 
order  was  made  without  jurisdiction,  a 
former  order  of  committal  having  been 
made  against  the  defendant  for  the  same 
defoult. 

It  appeared  that  on  the  2nd  of  Aognst, 
1872,  a  judgment  was  obtained  by  the 
plaintifia  against  the  defendant  in  the 
City  of  London  Court  for  the  debt  of 
171.  7*.  4d.,  and  that  the  same,  with  costs 
amounting  altogether  to  182. 18«.  7d.,  was 
ordered  to  be  paid  forthwith.  The  de- 
fendant not  haying  complied  with  this 
order,  an  order  tor  his  committal  to 
prison  for  foriy  days  was  made  on  the 
25th  of  November,  1872,  on  the  ground 
that  he  had  the  means  of  paying  but  had 
&iled  to  do  so.  The  defendant  was  ar- 
rested on  30th  of  December  on  a  warrant 
issued  under  this  order,  but  he  was  dis- 
charged ont  of  such  custody  by  a  Judge's 
order  on  the  4th  of  January,  1873,  on 
the  ground  of  his  being  privileged  from 
arrest  at  the  time  he  was  arrested,  as  he  was 
then  returning  &om  the  petty  sessions  at 
Bamet  where  he  had  been  attending  as  a 
witness.  The  governor  of  the  gaol  with 
whom  the  warrant  had  been  lodged  on 
the  arrest  rofosed  to  give  up  the  warrant, 
considering  that  he  ought  to  keep  it  for 
his  own  protection,  and  the  Judge  of  the 
•City  of  London  Court  having  declined  to 
eanse  a  di^iliontoor  second  waitaat  to  be 


issued  for  a  fresh  arrest,  the  defendant 
was  summoned  again  upon  a  judgment 
smumons,  and  on  the  27th  of  March  ihe 
said  Judge  made  a  fresh  order  for  the 
defendant's  committal  for  forty  days  for 
not  paying  the  debt  and  costs,  and  this 
was  the  order  which  it  was  now  sought  by 
the  present  rale  to  stay  farther  proceed 
ing  with. 

F.  Turner  now  shewed  oa'use. — The 
power  of  a  County  Court  Judge  to  com- 
mit is  not  limited  to  one  commitment,  and 
in  this  particular  case  and  under  the  special 
ciroumstanoes  of  it  he  was  at  aU  events 
justified  in  making  the  second  order  of 
oommittaL  The  question  turns  on  the 
Debtors  Act,  1869  (32  &  33  Yiot  c.  62). 
The  4th  section  abolishes  imprisonment 
for  debt  with  certain  exceptions,  amongst 
these  exceptions  is  sub-section  6,  "  de- 
salt in  payment  of  sums  in  respect  of 
the  paymenc  of  which  orders  are  in  this 
Act  authorised  to  be  made,"  and  the  4th 
section  provides  that  "  no  person  shall  be 
imprisoned  in  any  case  excepted  from  the 
operation  of  this  section  for  a  longer 
period  than  one  year."  The  5th  section 
which  rolates  to  both  the  Superior  and 
County  Courts  states  that  "  any  Court 
may  commit  to  prison  for  a  term  not  ex- 
ceeding six  weeks,  or  until  payment  of  the 
sum  due  any  person  who  makes  de&ult 
in  payment  of  any  debt  or  instalment  of 
any  debt  due  from  him  in  pursuance  of 
any  order  or  judgment  of  that  or  anj 
other  competent  Court,"  and  towards 
the  end  of  this  5th  section  it  is  further 
stated  that  "  this  section,  so  &r  as  it  re- 
lates to  any  County  Court,  shall  be  deemed 
to  be  substitated  for  sections  98  and  99 
of  the  County  Court  Act,  1846,  and  that 
Act  and  the  Acts  amending  the  same 
shall  be  constmod  accordingly."  "  No 
imprisonment  xmder  this  section  shall 
operate  as  a  satisfaction  or  extinguishment 
of  any  debt  or  demand,  or  caose  of  action, 
or  deprive  any  person  of  any  right  to 
take  out  execution  against  the  lands, 
goods  or  chattels  of  the  person  im- 
prisoned in  the  same  manner  as  if  such 
imprisonment  had  not  taJcen  place."  The 
98th  and  99th  sections  of  the  County 
Court  Act,  1846  (9  &  10  Vict,  c.  95),  for 
which  this  5th  section  is  substitated, 
gave  the  Coonty  Court  Judges  power  to 
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commit  in  certain  cases  of  unsatisfied 
judgments,  bat  contained  no  reference  to 
the  lOSrd  sectioir  of  that  Act  of  1846,  and 
though  hj  the  Bankruptcy  Repeal  and 
Insolvent  Court  Act,  1869  (32  &  33 
Vict.  0.  83),  sections  98  to  101  both  in- 
clusive of  tile  9  &  10  Vict.  c.  95  are  ex- 
pressly  repealed,  this  103rd  section  is  left 
unrepealed.  This  103rd  section  enacts — 
"  that  no  imprisonment  under  this  Act 
shall  in  any  wise  operate  as  a  satisfaction 
or  extinguishment  of  the  debt  or  other 
cause  of  action  on  which  a  judgment  has 
been  obtained,  or  protect  the  defendant 
from  being  anew  ewmmoned  and  imprisoned 
for  (my  new  fraud  or  other  default  render- 
ing him  liable  to  be  imprisoned  under  this 
Act,  or  deprive  the  plaintiff  of  any  right 
to  take  out  execution  against  the  goods 
and  chattels  of  the  defendant  in  the  same 
manner  as  if  such  imprisonment  had  not 
taken  place."  It  is  clear  as  this  103rd 
section  remains  in  force  the  County  Court 
Judge  has  power  to  commit  as  often  as  a 
new  de&ult  in  nonpayment  has  been  made 
— In  re  Boyoe  (1). 

[BoviLL,  C.J. — Why  is  not  the  first 
order  of  committal  still  in  force  ?  ] 

No  doubt  it  is  still  in  force,  as  the  year 
during  which  it  runs  has  not  yet  ex- 
pired, but  the  governor  of  the  gaol  re- 
fused to  give  up  the  warrant  which  had 
been  issued,  so  that  it  was  impossible  to 
proceed  with  it,  and  the  Judge  having 
refused  to  give  a  fresh  one  it  was  neces- 
sary to  proceed  again  by  a  firesh  judg- 
ment summons. 

[Bbett,  J. — Supposing,  there  may  be 
committalB  by  successive  orders,  can  there 
be  concurrent  orders  ?  ] 

Rule  20  of  the  County  Court  rules 
which  have  been  made  un<jer  the  Debtors 
Act,  1869,  provides  for  such.  It  says— 
"  orders  of  commitment  against  the  same 
party  may  be  issued  concurrently  into 
more  than  one  district."  The  case  of 
Allen  V.  Worthy  (2),  which  relates  to  or- 
dering  the  vaccination  of  a  child  under 
30  &  31  Vict.  c.  84,  shews  that  where 
there  is  a  continuing  defieialt,  the  order 
may  be  repeated. 

'  (1)  2  £.  &  B.  621 ;  a.  c.  22  Law  J.  Bep.  (k.b.) 
Q.B.  393. 

(2)  39  Law  J.  Bep.  (k.s.)  M.C.  88 ;  8.  c.  Law 
Bep.  6  Q.S.  163. 


WetJierfield,  in  support  of  the  rule. — 
The  103rd  section  of  the  County  Court 
Act,  1846,  is  repealed  because  section  5  of 
the  DebtOTB  Act,  1869,  is  substituted  for 
sections  98  and  99  of  the  County  Court 
Act,  1846,  which  ore  therefore  repealed ; 
sections  101,  102  and  103  are  only  pro- 
visoes on  sections  98  and  99,  and  when 
those  last  sections  were  repealed,  the 
others  necessarily  were  impliedly  re- 
pealed.  The  whole  fith  section  is  sub- 
stituted for  sections  98  and  99  of  the 
County  Court  Act,  and  the  provision 
therefore  that  no  imprisonment  is  to 
operate  as  a  satisfiustion,  leaving  out  any 
power  to  recommit,  must  be  read  wi<^ 
the  Couniy  Court  Act^  and  is  quite  in- 
consistent with  section  103  remaining. 
At  all  events  the  second  order  cannot  be 
valid  since  the  first  order  is  still  in  force, 
and  it  is  quite  competent  still  to  arrest 
the  defendant  under  the  first  order. 

BoviiL,  C.J, — I  have  had  great  diffi- 
culty in  patting  a  construction  on  this 
Act,  and  in  determining  what  was  the 
intention  of  the  Legislatare,  but  after  the 
arguments  which  have  taken  place  I  have 
come  to  the  following  conclusion.  The 
main  object  of  the  statute  is  the  abolition 
of  imprisonment  for  debt,  and  the  4th 
section  abolishes  such  imprisonment  ex- 
cept in  six  cases  there  mentioned,  and  in 
those  exceptions  the  case  of  imprisonment 
for  a  judgment  debt,  which  is  one  of  the 
most  ordinary  cases  of  imprisonment,  is 
not  mentioned,  but  amongst  those  excep- 
tions is,  in  sub-section  6,  the  power  to 
imprison  for  "  default  in  payment  of 
sums  in  respect  of  the  payment  of  which 
orders  are  in  this  Act  aathorised  to  be 
made."  Now  this  does  not  except  im- 
prisonment under  orders  generally,  but 
only  under  orders  authorised  by  the  Act 
to  be  made,  and  no  one  has  been  able  to 
point  out  the  section  which  directly  au- 
thorises the  making  of  such  orders,  and 
the  only  section  which  can  be  referred  to, 
is  the  5th  section  which  indirecUy  gives 
that  authority.  Section  4  also  contunfi  a 
proviso,  that  no  person  shall  be  impri- 
soned in  any  case  for  a  longer  period  than 
one  year.  Then  section  5,  notwithstand- 
ing the  absolute  prohibition  to  imprison 
except  in  the  six  oaees  meatiooed  in  seo* 
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tion  4,  empoftrers  a  Gonrt  to  commit  to 
prison  for  a  term  not  exceeding  six  weeks 
in  case  of  non-payment  of  a  debt  pursuant 
to  an  order  of  such  Coart,  but  snch  power 
is  only  to  be  exercised  where  the  person 
making  the  de&olt,  has  had  the  means  to 
pay  and  has  reftised  or  neglected  to  pay 
the  same.  The  section,  therefore,  con- 
template a  default,  and  in  case  of  snch 
de&nlt  there  is  a  power  to  imprison.  It 
might  possibly  hare  been  contended  that 
the  imprisonment  might  be  for  six  weeks 
or  until  payment,  tlwt  is  to  say,  in  the 
alternative,  but  according  to  the  constrac- 
tion  which  has  in  practice  been  put,  and 
I  think  properly  put,  on  this  section,  the 
debtor  is  entitled  to  be  relieyed  on  pay- 
ment of  the  money  ordered,  although  the 
six  weeks  of  imprisonment  have  not 
elapsed.  There  is  in  this  5th  section  no 
limitation  to  the  term  of  imprisonment, 
except  six  weeks  or  payment  of  the  sum 
due,  and  therefore  in  this  view  the  pro- 
viso in  section  4,  that  no  imprisonment  is 
to  be  for  a  longer  period  than  one  year, 
has  no  application.  It  is  said,  however, 
that  although  the  order  be  not  an  order  for 
payment  of  the  debt  by  instalments,  there 
is  still  a  power  to  re-commit  upon  a  fresh 
default.  I  find  no  clause  in  section  5 
giving  such  power.  It  is  said  that  it  is 
given  in  effect  by  reason  of  section  103 
of  the  County  Court  Act,  1846  (9  <fe  10 
Vict.  0.  95),  being  considered,  as  it  is  said, 
incorporated  with  this  5th  section  of  the 
Debtors  Act,  1869.  The  argument  upon 
this  point  depends  on  the  last  paragraph 
but  two  of  section  5,  which  says,  "  This 
section,  so  far  as  it  relates  to  any  Counly 
Court,  shall  be  deemed  to  be  substituted  for 
sections  98  and  99  of  the  County  Court 
Act,  1846,  and  that  Act  and  the  Acts 
amending  the  same  shall  be  construed 
accordingly."  Then  by  the  Bankruptcy 
Bepeal  and  Insolvent  Court  Act,  1869 
(32  A  33  Vict.  c.  83),  which  received  the 
royal  assent  on  the  same  .day  as  the 
Debtors  Act,  1869,  these  two  sections  98 
and  99  are  expressly  repealed.  So  that 
they  are  not  only  impliedly  repealed  by 
section  5  of  the  Debtors  Act,  1869,  but 
they  are  by  the  other  Act  of  1869  ex- 
pressly repealed.  Now  section  103  came 
by  way  of  proviso  on  section  99,  and  as 
section  99  is  repealed,  what  is  then  to 


become  of  section  108  ?  It  is  said  that 
it  is  to  be  taken  as  incorporated  into  the 
5th  section  of  the  Debtors  Act,  1869,  but 
the  objection  to  that  is,  that  there  is  in 
such  section  a  re-enactment  of  section 
103,  with  the  exception  of  the  important 
part  as  to  a  defendant  "  being  anew  sum- 
moned and  imprisoned  for  any  new  fraud 
or  other  de&ult."  The  question  of  fraud 
is  only  dealt  with  by  the  sections  begin- 
ning at  section  11,  and  it  is  altogetiier 
omitted  from  the  5th  section,  which  gives 
the  power  of  commitment,  on  which  reli. 
ance  is  now  placed  by  the  counsel  for  the 
plaiatiff.  Under  these  circumstances  it 
seems  to  me,  that  what  is  so  re-enacted 
in  the  5th  section  is  intended  as  a  substi- 
tution for  section  103  of  the  County  Court 
Act,  1846,  inst  as  section  5  itself  is  to  be 
deemed  to  be  substituted  for  sections  98 
and  99  of  that  Act  of  1846,  and  the 
effect  is  that  section  104,  which  is  a 
proviso  on  section  99,  is  impliedly 
repealed.  It  is  to  be  further  observed, 
that  what  is  enacted  in  section  5  in 
substitution  for  section  103,  omits  also 
the  words  "or  other  de&ult."  If  the 
order  for  payment  of  the  debt  is  not 
for  its  payment  by  instalments  there 
is  no  fresh  default.  Now  the  5th  section 
enacts,  that  the  Court  may  direct  any 
debt  to  be  paid  by  insttdments,  and  by 
the  first  part  of  that  section  power  is 
given  to  commit  any  person  who  makes 
default  in  payment  of  any  debt  or  instal- 
ment. Therefore,  to  my  mind,  in  case  of 
default  in  payment  of  any  instalment, 
there  is  a  fresh  power  of  committal,  and 
the  words  of  the  103rd  section  as  to  a 
defendant  being  anew  summoned  for  "  any 
new  fraud  or  other  default,"  are  inappli- 
cable, and  are  not  required. 

In  the  result  I  have  come  to  the  conclu- 
sion that  where  the  order  does  not  provide 
for  the  payment  of  the  debt  by  instal- 
ments, and  where  therefore  there  is  only 
one  de&ult,  the  power  to  commit  can  only 
be  exercised  once,  and  cannot  extend  be- 
yond a  committal  for  six  weeks ;  but  that 
where  the  order  directs  the  debt  to  be  paid 
by  instalments,  there  may  be  a  power  to' 
commit  for  a  de&ult  on  each  instalment. 
In  the  present  case,  where  all  was  ordered 
to  be  paid  in  one  sum,  there  could  only, 
as  it  seems  to  me,  be  one  de&ult  and  one 
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order  of  commitment ;  and  therefore 
there  was  no  jurisdiction  to  make 
the  second  order  of  commitment^  and 
the  writ  of  prohibition  onght  to  go. 
Then,  as  to  the  point  whether  under  the 
particular  circumstances  of  this  case 
there  was  power  to  make  two  orders  of 
committal,  it  appears  to  me  that  the 
handing  over  of  the  order  to  the  gaoler 
on  the  occasion  of  -the  arrest,  and  tiie  re- 
taining of  such  order  bj  the  gaoler,  gave 
no  authority  to  the  Conn^  Court  Judge 
to  issue  a  second  order.  I  am  not  aware 
that  the  g^aoler  had  any  right  to  retain  the 
warrant  of  arrest  after  uie  discharge  of 
the  prisoner  by  the  order  of  one  of  the 
Superior  Judges,  nor  that  there  was  any 
reason  why  he  should  do  so.  No  doubt 
the  want  of  such  warrant  might  lead  to 
some  inconvenience,  but  it  would  be  only  as 
to  the  evidence,  and  the  warrant,  like  any 
other  document,  if  lost,  might  be  proved 
by  secondary  evidence.  I  am  therefore 
of  opinion  that  the  County  Court  Judge 
had  no  power  to  make  a  fresh  order,  and 
that  this  role  should  be  absolute. 

Bbbtt,  J. — An  order  of  a  County  Gonrt 
Judge  was  made  on  the  defendant  on  the 
2nd  of  August,1872,to  paya  sum  of  money 
fbrthwith,  and  on  the  27th  of  March  last 
an  order  of  committal  was  made  for  not 
paying  that  sum,  and  it  has  been  objected 
that  such  last  order  was  made  without 
jurisdiction,  because  in  November  a  pre- 
vious order  of  committal  had  been  niade 
by  such  Judge  for  disobedience  of  the 
same  order  of  the  2nd  of  August,  and 
because  such  previous  order  was,  as  it 
was  said,  still  iii  force.  I  am  of  opinion 
that  the  County  Court  Judge  had  no 
jurisdiction  under  these  circumstances 
to  make  such  second  order  of  committal. 
The  order  was  made  under  section  5  of 
the  Debtors  Act,  1869,  which  enacts  that 
"  Any  Court  may  commit  to  prison  for  a 
term  not  exceeding  six  weeks,  or  nntU. 
payment  of  the  sum  due,  any  person  who 
makes  default  in  payment  of  any  debt  or 
instalment  of  any  debt  due  &om  him  in 
pursuance  of  any  order  "  of  the  Court. 
In  terms  this  section  is  only  applicable  to 
one  order  and  for  one  de&ult,  bat  it  is  said 
that  it  applies  to  two  or  more  orders. 
Now  the  4th  section  may,  I  think,  bo 


said  to  be  a  deetnictiTe  section,  for  it 
takes  awar  powers  of  arrest  which  were 
then  ezistmg.  Before  that  enactment  a 
person  might  be  imprisoned  for  the 
making  of  any  of  the  six  de&olts  men- 
tioned in  that  4th  section.  It  takes  away 
the  power  of  arrest,  except  in  the  six 
cases  of  de&ults  there  mentioned,  and  the 
sixth  of  those  cases  is  thus  described : 
"  d«&ult  in  payment  of  sums  in  respect 
of  the  payment  of  which  orders  are  in 
tiiiis  Act  authorised  to  be  made."  That, 
I  think,  refers  to  a  judgment  in  respeot 
of  which  orders  for  its  payment  may  be 
made.  The  5th  section  is,  I  think,  a  oon- 
strcntire  section,  and  is  one  which  is  appli- 
cable as  a  new  enactment  to  the  Superior 
Courts,  and  by  way  of  substitution  for 
former  enactments  to  the  County  Courts. 
It  gives  a  power  to  commit  for  a  term  not 
exceeding  six  weeks,  and  according  to 
the  mode  it  has  been  universally  applied, 
and  which,  in  my  opinion,  is  its  true  con- 
struction, such  power  to  commit  is  limited 
to  six  weeks,  and  may  be  shortened  at 
any  time  by  payment  within  snch  six 
weeks.  Then  it  is  applicable  to  the  case 
of  a  person  "  who  makes  deSunlt  of  any 
debt  or  instalment  of  any  debt  due  from 
him  in  pursuance  of  any  order  or  judg- 
ment "  of  the  Court.  The  jnrisdictum  is 
not  to  be  exercised  in  all  cases.  It  is 
only  to  be  exercised  "  where  it  is  pnJved 
to  the  satis&ction  of  the  Court  tlu^t  the 
person  making  default "  has  the  means 
to  pay  and  reftises  to  pay.  It  is  that 
which  is  popularly  said  to  give  power  to 
the  Court  to  commit  persons  who  can  but 
will  not  pay.  The  section  then  goes  on 
to  say  that  the  Court  may  direct  any 
debt  due  in  pursuance  of  any  order  or 
judgment  to  be  paid  by  instahnents  ;  but 
that  does  not,  I  think,  take  away  the 
power  to  commit  for  non-payment  of  aay 
debt  due  on  a  judgment,  although  snw 
was  not  ordered  to  be  paid  by  instalments. 
It  is  said  that  the  proviso  in  section  4^ 
"  that  no  person  shall  be  imprisoned  "  in 
any  of  the  excepted  cases  there  mentioned 
"  for  a  longer  period  than  one  year,"  will 
have  no  meaning,  unless  it  is  applicable 
to  the  power  of  committal  for  a  term  not 
exceeding  six  weeks  given  by  section  &, 
80  that,  therefore,  there  must  be  an  en- 
largement of  that  power  to  a  power  to 
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reoommit  from  time  to  time  for  six  weeks 
80  long  as  the  whole  does  not  exceed  one 
^ear.    It  seems  to  me  that  that  proviso 
m  section  4  has  another  meaning,  and 
that  it  is  applicable  to  the  first  fonr  sub- 
sections of  section  4,  which  are  cases  in 
which  before  the  statute  a  person  might 
have  been  imprisoned  for  more  than  one 
year,  and  which  are  therefore   by  that 
proviso  limited  to  one  year.    Then -the 
5th  section  is  also  said  to  be  enlarged,  at 
least  as  to  the  Ck>nnty  Courts,  by  reason 
of  its  being  read  into  the  County  Court 
Act,  1846,  because  it  is  to  be  substituted 
for  sections  98  and  99  of  that  Act.    But 
the  Ath  says  "  this  section  "  (which  means 
the  whole  of  this  5th  section)  is,  so  fiur  as 
it  relates  to  a  County  Court,  to  be  so 
substituted  for  sections  98  and  99.     Con- 
sequently  that  part  of  the  5th  section 
which  says  that  no  imprisonment  under 
it  is  to  operate  as  a  satisfaction  of  a  debt 
is  also  substituted  for  those  sections  of 
the  County  Court  Act,   1846,  and  it  is 
senseless  to  say  that  section  103  of  that 
Act  remains.     Indeed  section  5   of  the 
Debtors  Act,  1869,  is  as  much  substituted 
for  section  103  as  it  is  for  sections  98  and 
99  of   the    County    Court    Act,    1846. 
Where  in  such  a  case  of  two  Acts  being 
BO  directed  to  be  read  together  you  find 
important  words  in  one  of  them  omitted, 
in  the  other  the  words  so  omitted  are  im- 
pliedly   repealed.      I   therefore    am    of 
opinion  that  the  statute  gires  a  power  of 
committal  only  where  there  is  a  default 
in  obeying  one  order.     Unless  there  are 
difierent  orders,  as  for  payment  by  instal- 
ments (in  which  case  there  could  be  no 
committal  without  a  fresh  summons  to 
shew  cause  why  the  person  should  not 
pay  the  instalment  due),  there  is  no  fresh 
power  to  commit.     Therefore  there  can 
be  only   one  order  of  commitment  for 
disobedience  of  one  order  to  pay,  and 
consequently  the  second  order  which  was 
made  in  the  present  case  was  made  with- 
out jurisdiction.      The    validity  of  the 
first  order  is  not,  I  think,  touched  by 
reason  of  the  faUure  to  execute  it.    The 
second  order  may  have  been  made  to  get 
rid  of  some  difiSculty  about  giving  a 
duplicate  order,  but  be  that  as  it  may, 
the  plaiutiiT  took  out  a  judgment  sumi 
mens  for  and  so  obtained  a  new  order  of 
Kkw  Sbrixs,  42.— CJ>. 


committal,  to  take  effect  at  a  different 
time  than  the  first,  and  whilst  there 
seems  to  be  nothing  to  prevent  the  fir8# 
order  from  being  also  executed.  It  it, 
in  my  opinion,  contrary  to  the  terms  of 
this  Act  of  Parliament,  that  a  man  can 
be  imprisoned  twice  for  the  disobedience 
of  the  same  order,  and  the  present  rule 
for  a  prohibition  ought  therefore  to  *be 
absolute. 

Groyb,  J. — T  also  think  that  this  rule 
should  be  made  absolute,  but  I  confine 
my  opinion  to  the  case  before  the  Court. 
I  do  not  wish  it  to  be  supposed  that  I  differ 
from  the  rest  of  the  members  of   the 
Court,  but  I  wish  to  reserve  to  myself 
the  power  of  dealing  with  the  case,  when 
it  may  arise,  of  a  second  order  of  oom.r 
mitment  having  been  made  after  a  former 
order  has  been  executed  and  exhausted. 
I  decide  the  present  case  on  the  ground 
that  there  is  no  power,  I  think,  to  issue  a 
second  order  of  commitment  whilst  the 
first  is  existing  and  is  not  enforced.  There 
might  be  a  difficulty  if  there  could  be  no 
second  order    after   there  ^ad  been  an 
imprisonment  under  the  first  order,  as  in 
the  case  where  a  debt  is  ordered  to  be 
paid  by  instalments.  A  debtor  might  have 
paid  some  of  the  instalments  and  yet  might 
bo  imprisoned  for  six    weeks    for    not 
paying  perhaps  the  last  instalment,  whilst 
a  debtor  who  had  not  paid  any  of  the 
instalment's  could  not  be  imprisoned  more 
than  once,  and  that  only  for  six  weeks. 
If  in  such  a  case  there  is  not  another 
defisiult,  the  4th  section  would,  I  think, 
be  inapplicable,  and  therefore  it  is  that  I 
consider  it  sufficient  to  confine  myself  to 
the  facts  of  this  case.      Where  a  first 
order  remains,  as  it  does  here,  a  Judge 
cannot,  in  my  opinion,  issno  a  second 
order  for  the  same  default.     The  first 
order  is  an  existing  and  valid  order,  and 
therefore  the  second  order  is  invalid,  and 
the  Judg^  had  no  power  to  make  it. 

HONYMAN,  J. — It  is  not  necessary  to 
decide  how  fisur  it  is  competent  to  make  a 
second  order  of  commitment  after  a  first 
order  has  been  executed,  for  here  nothing 
has  been  done  upon  the  first  order,  and 
it  still  remains  unexecuted.  I  have  some 
doubts  about  the  present  case,  but  I  do 
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not  wish  to  differ  firom  the  decision  of  the 
Court,  that  the  rule  should  be  absolute 
for  a  prohibition.        - 

'RvXa  absolute. 


▲Uorneya — J.    Popham,    for  plaintifb;    O.   M. 
Witberfield,  for  defendant 


(Appealfrom  the  Bevising  BarrisierUGourt.) 


-:Zy<^  ^'  io^-     •Kt'°"iQ   JWBBSTEE  {appellant),  v.    the 

IiH4f£.*^l!  a.  1873        I     O^^'^^'^^^S   O*'  ASHTON-DNDEB 

^?U^e^  /      Jan.  29.  |     ^'^^  (respondents). 

T**        ^Z        „      „  hadfield's  cask. 

-f^^i^^^AU^      May  2.  ) 

SJ Xj^-^/i^^  ^''^rliament — Oountij  Vote — Beni-ehargo 
— AetuaZ  Possession — 2  Will.  4.  c.  45.  «. 
26— Statute  of  Uses,  27  Hen.  8.  e.  10— 
Whether  Court  bound  by  its  own  Decisions. 

Where  the  conveyance  granting  a  rent 
charge  operates  under  the  Statute  of  Uses, 


27  Hen.  8.  c.  10,  the  person  to  whose  use  tht 
rent  charge  is  granted  is,  by  force  of  Us 
statute,  in  the  actual  possession  of  lueh  reni 
charge,  within  the  meaning  of  seetioa  26  of 
the  Beform  Act,  2  WiU.  4.  e.  4j5,  a«  toon  ai 
the  grant  is  executed,  according  to  tkt 
decision  in  Eeelis  v.  Blain,  which  the 
Court  followed,  not  being  saiisfied  thai  it 
it  a  wrong  decision. 

Semble,  the  Court  is  not  bound  by  iit 
former  decision,  though  it  is  a  Court  of 
ulHinate  appeal  tn  registration  eases,  and 
its  decision  in  such  eases  is  made  fiiul  iy 
6^7  Viet.  e.  18.  s.  66 ;  hut  iheGowrttelU 
not  overrule  such  former  dedtion  unleu  U 
be  shewn  to  be  clearly  vmrng. 

Appeal  firom  the  decision  of  the  Be- 
vising Barrister  appointed  to  revise  the 
list  of  voters  for  the  south-eastem  divi- 
sion of  the  county  of  Lancaster. 

The  appellant  duly  objected  to  the 
name  of  Joseph  Hadfield  being  inserted 
in  the  list  of  voters  for  the  said  di?i8ion 
of  the  said  county. 

The  claim  of  the  said  Joseph  Hadfield 
was  as  follows — 


Eadfteld,  Joseph 


36,    Stockport   Road, 
Ashton-onder-Lyne. 


One  17th  share  of  rent 
charge  issuing  from 
freehold  land  and 
hooaes 


Cotton  Street,  Bentwidi 
Eftreet  and  Moss  Street. 
Hugh  Mason,  ovsei. 


The  following  facts  were  established 
by  the  evidence. 

By  an  indenture  made  and  dated  the 
29th  of  January,  1872,  and  made  between 
Hugh  Mason  of  the  first  part,  the  said 
Joseph  Hadfield,  Bobert  Taylor  Weild, 
and  others,  of  the  second  part,  and  the 
said  Joseph  Hadfield  and  Robert  Taylor 
Weild  of  the  third  part,  the  said  Hugh 
Mason  being  seised  m  fee-simple  in  pos- 
session of  certain  lands  and  messuages 
in  Ashton.under-Lyne  aforesaid,  granted 
onto  the  said  Joseph  Hadfield  and  Robert 
Taylor  Weild,  being  parties  thereto  of  the 
third  part,  and  their  heirs,  one  perpetual 
yearly  irent  charge  of  852.  14a.,  to  be 
payable,  clear  of  all  deductions  whatso- 
ever (except  property  or  income  tax), 
1^  equal  naif-yearly  payments  on  the 
29th  day  of  July  and  the  29th  day  of 


Jannaty  in  each  year ;  and  the  first  psj- 
ment  to  be  due  on  thJe  29th  day  of  Mj 
then  next,  and  to  be  issuing  from  and 
out  of  and  charged  and  chai^eable  npon 
the  said  lands  and  messuages,  to  hold  tlie 
said  rent-charge  unto  the  said  Josqih 
Hadfield  and  Robert  Taylor  Wefld,  wd 
their  heirs  for  ever.  A  copy  of  the  in- 
denture accompanied  and  was  to  be  taken 
as  part  of  the  case. 

In  the  said  deed  is  contained  a  deda- 
ration  that  the  said  rent-charge  and  the 
power  of  distress  therein  expressed  to  be 
granted  to  Hadfield  and  Weild,  is  ao 
granted,  and  they  thereby  agreed  that 
they  should  hold  and  stand  entitled  to  the 
stune  "  to  the  use  of  the  parties  thereto 
of  the  second  part,  and  their  re^eo- 
tive  heirs  and  assigns,  as  tenants  in  oom^ 
mon,  and  not  as  joint  tenants." 
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The  moieiy  of  the  said  rent-charge  of 
852.  14s.  (less  property  tttx)  dae  on  the 
29th  of  Jalv-,  was  paid  on  the  30th  of 
Jnlj,  1872,  by  the  said  Hugh  Mason  to 
Hadfield  and  Weild,  pursaant  to  the  deed, 
and  divided  equally  by  them  amongst  the 
said  persons  (except  Alderson  Thomas), 
parties  to  the  said  deed  of  the  second 
part,  and  John  Richardson,  who  stands 
in  the  stead  of  the  said  Alderson  Thomas. 

It  was  contended  by  the  objector  that 
the  said  Joseph  Hadfield  was  not  in  the 
actual  possession  of  the  said  rent-charge 
for  six  calendar  months  previous  to  the 
Slat  of  July,  1872,  as  required  by  the 
2  Will  4.  c.  45.  s.  26. 

It  was  contended  by  the  party  objected 
to  upon  the  authority  of  Hedis  v.  Blain 
(1)  that  the  Statute  of  Uses,  27  Hen.  8. 
c.  10,  operated  to  give  to  the  said  party 
objected  to,  and  the  said  other  persons, 
parties  to  the  said  indenture  of  the  se- 
cond part,  the  actual  possession  of  the 
said  rent-charge  on  the  execution  of  the 
said  indenture. 

The  Revising  Barrister  held,  upon  the 
aathoriiy  of  that  case,  that  the  claim  was 
good. 

HencheU,  for  the  appellant,  contended 
that  the  decision  in  Hedis  t.  Blain  (1) 
wafl  wrong,  and  ought  to  be  overruled, 
inasmuch  as  the  Statute  of  Uses  never 

fave  "  the  actual  possession  "  which  the 
6th  section  of  the  Reform  Act  (2  Will. 
4.  0.  45)  contemplated.  [He  cited  WiU 
liamt  on  Seal  Property,  8th  edition,  p. 
176,  Oitbert  on  Ute»,  3rd  edition,  pp. 
185,  228,  Luiwich  v.  MUton  (2),  F<m- 
hhmgue  on  Equity,  .vtA.  2,  p.  l2,  and 
Oomyn^B  Digett,  Uses  (1),  where  it  is  said, 
"  By  statute  27  Hen.  8  c.  10  eesivi  que 
iweis  immediately  seised  and  in  actual  pos- 
session— Gro.  EUz.  46,  and  therefore  shall 
hay£  assize  or  trespass  against  a  stranger 
before  entry,"  and  which  was  relied  on  by 
counsel  for  the  appellant  in  Hedis  v. 
Slain  (1)  and  Gonvyn's  Digest,  Trespass 
(B.  3),  where  it  is  said,  "  so  a  bargainee 
riiall  not  have  trespass  before  entry 
though  the  possession  is  transferred  to 
him  by  the  ertatnte  "-'-Geary  v.  Bewrorofl 

(1)  18  Com.  B.  Bep.  N.S.  90 ;  s.  c  84  Law  J. 
Bm>.  (ha)  CJP.  88. 

(2)  Cio.  Jsc.  604. 


(3)  ;  Bridgman's  Judgments,  495  ;  Anelay 
V.  Lewis  (4)  ;  Bacon's  BiBadings  on  the 
Statute  of  Uses,  pp.  26,  38 ;  Littleton's 
Tenures,  p.  366;  MaUory's  Oase  (5) ;  Green 
V.  Wallwin  (6)  ;  and  Boacoe  on  Eeal  Ac- 
tions, p.  652. 

Mellor  {Kenehn  Digiy  with  him),  for 
the  respondent,  contended,  first,  that  as 
the  Court  in  reg^tration  cases  was  a 
Court  of  ultimate  appeal  its  decisions 
were  binding  upon  itself  in  like  manner 
as  decisions  of  the  House  of  Lords  are 
binding  on  the  House- itself — The  Attorney 
General  v.  The  Dean  and  Cations  of  Wind- 
sor (7) ;  Beamish  y.  Beamish  (8) ;  per 
Lord  Wensleydale  in  The  Mersey  Docks 
and  Harbour  Board  v.  G^bs  (9) ;  and 
WiUe's  Claim  of  Peerage  (10) ;  6  Vict, 
c.  18.  8.  6C.  Secondly,  that  HeeUs  y. 
Blain  (1)  was  rightly  decided — Gilbert 
on  Bents,  p.  38,  Com.  Dig.,  title  Seisin  (G.) ; 
Murray  v.  Thomiley  (11)  ;  Hoyden  v.  The 
Overseers  of  Twerton  (12) ;  Barker  v.  Keate 
(13)  ;  Cruise's  Dig.,  386 ;  Com.  Dig.,  At- 
tornment (A.),  where  it  is  said,  "  So  if  a 
man  grant  a  rent-charge  or  a  rent-seek 
over  to  another,  the  tertenant  who  has 
the  freehold  must  attorn  to  the  grant," 
and  at  (B.  1)  where  it  is  said,  "  So  if 
the  tenant,  &c.,  deliver  a  penny,  half- 
penny, &c.,  to  the  grantee  by  way  of  at- 
tornment ; "  at  (L.),  "But  an  attornment 
is  not  necessary  where  the  estate  passes 
by  way  of  use,  for  the  statute  27  Hen.  8. 
o.  10  executes  the  possession  to  the  use, 
Co.  L.  309  6,  B.  Dig.,  30  a  "—Cook  v. 
Herle  (14)  ;  Gale  on  Easements,  3rd  edi- 
tion, p.  323  ;  Cole  on  Ejectmerd,  67 ;  and 
Banders  on  Uses,  5th  edition,  p.  25. 

Herschell  replied. 

(3)  Carter  66. 

(4)  17  Com.  B.  B«p.  N.S.  316 ;  i.  c.  26  Lav  J. 
Bep.  (k.8.)  C.P.  121. 

(6)  6  Eep.  Ill  b. 

(6)  Noy  73. 

(7)  8  H.L.  Ca«.  369;  a.  e.  30  Law  J.  Bep. 
(k.8.)  Chanc.  629. 

(8)  9  H.L.  Cas.  274. 

(9)  86  Law  J.  Bep.  (jsa)  Ezch.  226;  8.  c 
LawBe*.  1H.L.  126. 

(10)  taw  Bep.  4  HX.  Cas.  147. 

(11)  2  Com.  B.  Bep.  317 ;  a.  c  15  Law  }.  Bep. 
(m.s.)  C.P.  155. 

(12)  4  Com.  B.  Bep,  1 ;  s.  c.  16  Law  J.  Bep. 
(K.B.)  CJ.  88. 

(13)  1  Hod.  268 ;  B.  &  2  Uod.  249. 

(14)  2  Hod.  188. 
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BoviLL,  C.J. — ^In  this  case  the  Revising 
Barrister  allowed  the  claim  to  vote 'of 
Joseph  Had  Held,' although  there  had  been 
no  actual  receipt  by  him  of  the  rent- 
oharg^e  in  respect  of  which  he  claimed  for 
six  months  previously  to  the  Slat  of  July. 
The  respondents  contended  that  the 
claimant  was  entitled  to  voto  notwith- 
standing  he  had  not  been  in  such  receipt 
of  the  rent,  because  by  force  of  the  Statute 
of  Uses  (27  Henry  8.  c.  10)  under  which 
the  grant  of  the  rent-charge  operated,  he 
was  in  the  actual  possession  of  the  rent- 
charge  as  soon  as  the  grant  was  made,  so 
that  he  was  thereby  brought  within  the 
26th'section  of  the  Reform  Act  (2  Will.  4. 
c.  45).  That  section  enacts  that  no  per. 
son  shall  be  registered  "  in  respect  of  his 
estate  or  interest  in  any  lands  or  tene< 
ments  as  a  freeholder,  copyholder,  cus- 
tomary tenant  or  tenant  in  ancient 
demesne,  unless  he  shall  have  been  in  the 
achud  possession  thereof,  or  in  the  receipt 
of  the  rents  and  profits  thereof,  for  his  own 
use  for  six  calendar  months  at  least  next 
previous  to  the  last  day  of  July  in  such 
year."  The  terms  of  that  section  are 
applicable  to  lands  or  tenements,  and 
rent-charge  is  a  tenement,  and  according 
to  the  earlier  decisions,  namely,  Murray  v. 
Thomiley  (11),  and  Haydon  v.  The  Over- 
seers of  Twerto^'.  (12),  there  must  be  an 
actual  possession  of  it  within  the  meaning 
of  this  section  in  order  to  entitle  the 
grantee  of  the  rent-charge  to  be  registered. 
When  he  takes  the  rent- charge  at  common 
law  and  not  under  the  Statute  of  Uses, 
he  must,  as  was  decided  by  us  lately  in 
Orme's  Case  (15),  be  in  the  actual  receipt 
of  the  rent ;  but  when  the  rent- charge 
takes  effect  by  virtue  of  the  Statute  of 
Uses,  it  was  decided  in  Heelis  v.  Blain 
(1)  that  such  receipt  of  rent  was  not 
necessary.  The  learned  counsel  for  the 
appellant  has  addressed  us  with  a  very 
aJble  argument  to  shew  that  the  decision 
in  Heelis  v.  Blain  (1)  is  not  warranted 
in  point  of  law.  Strong  reasons  have 
been  giren  by  him  for  saying  that  if  the 
matter  were  new  the  decision  by  us 
should  be  different  from  what  was  decided 
by  this  Court  in  Heelis  v.  Blain  (1),  and 
the  question  which  arises  is  whether  wc 

(15)  Antt,  C.P.  38. 


are  now  to  act  according  to  that  decision 
or  whether  we  are  to  lay  down  a  different 
rule. 

On  behalf  of  the  respondents  it  was 
contended  that  this  Court  being  one  of 
ultimate  appeal  in  registration  cases  ought 
not  to  overrule  its  previous  decisions. 
The  Court,  however,  is  often  in  a  difficulty 
as  to  what  is  the  true  meaning  of  an  Act 
of  Parliament,  which  firequently  arises 
from  the  mode  in  which  Acts  are  framed, 
and  altered  in  passing  through  the  Houses 
of  Parliament.  There  are  also  cases  in 
which  the  decisions  of  this  Court  have 
not  been  uniform.  In  BoUeston  v.  Cope 
(16)  this  Court  had  to  determine  between 
two  former  decisions  which  were  ap- 
parently contradictory.  I  should  there- 
fore be  sorry  to  lay  down  any  rule  to  pre- 
vent this  Court  from  reconsidering  its 
judgment  on  any  point  which  may  come 
before  it  and  in  wmch  it  may  have  been 
mistaken.  I  do  not  consider  that  this 
Court  is  absolutely  bound  to  adhere  in 
every  case,  as  the  House  of  Lords  does,  to 
its  previous  decisions.  The  House  of  Lords 
is  the  ultimate  Court  of  Appeal,  and  its 
decisions  are  declarations  of  the  law  by 
the  whole  House  of  Peers,  although  in 
modem  days  only  a  selected  number  of 
its  members  takes  part  in  pronouncing 
them.  It  seems  to  be  clearly  settled  that 
the  law  so  declared  by  the  House  of 
Lords  is  binding  on  all  and  on  the  House 
itself.  That  principle,  I  think,  does  not 
apply  to  the  Courts  of  law  at  Westminster 
in  cases  where  they  have  a  peculiar  juris- 
diction, such  as  in  appeals  to  the  Queen's 
Bench  from  the  Quarter  Sessions,  in  cases 
in  the  Exchequer  relating  to  the  revenue, 
and  in  this  Court  in  cases  under  the  Regis- 
tration Acts,  and  in  matters  relating  to  the 
management  of  railways,  under  the  Bail- 
way  and  Canal  Traffic  Act.  It  must 
necessarily  involve  time  before  the  law 
is  settled  in  matters  under  these  Acts,  and 
great  inconvenience  and  mischief  would 
result  if  this  Court,  in  such  cases,  were 
to  hold  itself  conclusively  bound  by  its 
former  decisions.  I  therefore  think  that 
I  have  full  liberty  to  hold  myself  not  con- 
clusively bound  by -the  decision  in  Heeiit 

(16)  40  Law  J.  Bep.  (n.8.)  C.P.  160;  8.  C  I*W 
Bep.  6  C.F.  292. 
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Y.Blain  (1),  but  in  considering  the  ques- 
tion whether  we  are  now  to  act  ou  it,  I 
Uunk  we  ought  to  do  so  unless  it  be  most 
clearly  made  out  that  it  cannot  be  sup- 
ported in  law,  and  that  our  adopting  it 
would  lead  to  inconrenience.  Now  if  this 
case  were  a  matter  affecting  titles  and 
the  practice  of  conveyancing,  it  would  be 
very  important  to  take  care  how  we  acted, 
but  that  is  not  bo  as  it  seems  to  me,  and 
all  we  have  to  do  is  to  ascertain  the  effect 
of  the  operation  of  the  Statute  of  Uses  as 
regards  the  franchise.  Hedis  v.  Blain  (1) 
was  a  decision  only  on  that  point.  The 
question  was  whether  a  person  taking  a 
rent  charge  under  a  grant  which  c^erated 
by  force  of  the  Statute  of  Uses  was  in  the 
actual  possession  of  such  rent-charge  as 
soon  as  the  grant  was  executed.  This 
Court  in  Heelis  v.  Blain  (1)  was  of 
opinion  that  he  was,  and  the  Court  re- 
ferred to  several  authorities  in  support  of 
such  opinion,  but  unfortunately  several 
other  authorities  which  have  been  brought 
before  us  in  this  case  were  not  present  to 
the  mind  of  the  Court  on  that  occasion, 
and  I  must  say  that  the  argument  of  Mr. 
Herschell  has  shaken  my  confidence  in 
the  decision  in  Heelis  v.  Blain  (1)  ;  but 
in  order  to  prevail  the  argument  must 
not  only  raise  a  doubt,  bat  it  must  con- 
clusively shew  that  that  decision  was 
wrong.  Now  does  it  do  so  ?  I  think  it 
does  not.  It  has  been  considered  for  a 
length  of  time  that  the  Statute  of  Uses 
gives  a  possession  which  for  some  pur- 
poses is  treated  the  same  as  an  actual 
possession.  The  more  ordinary  case  of 
ccmsfaructive  actual  possession  under  the 
statute  is  that  of  a  lease  and  release,  which 
is  said  by  Noy  was  resorted  to  in  order  to 
evade  the  Statute  of  Uses.  Mr.  Preston 
at  page  219  of  the  second  volnme  of  his 
work  on  conveyancing  says,  "By  the 
common  law  and  till  the  statute  for 
the  amendment  of  the  law  (4  Anne,  c.  16. 
8.  9)  attornment  of  the  particular 
tenant  was  essential  to  the  validity  of 
the  grant,  and  the  tenant  might  in  many 
cases  withhold  attornment,  or  the  grantor 
or  grantee  might  die  before  attonmient 
had  taken  place.  Each  of  these  events 
would  defeat  the  grant,  for  unless  attorn- 
ment was  obtained  in  the  lifetime  of  the 
grantor,  and  also  of  the  grantee,  the  grant 


became  inoperative,  and  &iled  in  effect. 
Besides  there  was  a  notoriety  attending 
livery  or  attornment,  which  must  have 
been  distressing  in  transactions  of  deli- 
cacy which  required  secrecy;  and  in  giving 
the  history  of  this  assurance,  it  is  said 
this  conveyance  was  at  first  only  pur- 
posely contrived  by  Serjeant  Francis 
Moore,  at  the  request  of  Lord  Norris,  to 
the  end  that  some  of  his  kindred  or  near 
relations  should  not  take  notice  by  any 
search  of  public  records  what  convey- 
ance or  settlement  he  should  make  of  his 
estate."  "  The  inconveniences  thus  ex- 
perienced naturally  led  men  of  extensive 
practice  to  contrive  some  mode  of  con- 
veyance W  which  the  estate  might  be 
transfen-ed  immediately  and  without  any 
interval  from  one  man  to  another,  although 
both  parties  were  at  a  distance  from  the 
lands,  and  without  even  the  necessity  of 
their  meeting  for  the  purpose  or  their 
giving  any  written  authority  to  deliver 
or  receive  the  seisin."  In  Nay's  Maxims, 
289,  Noy,  who  has  always  been  considered 
a  very  high  authority,  says — "  The  usual 
conveyance  at  common  law  was  by  feoff- 
ment, to  which  lively  and  seisin  were 
necessary,  the  possession  being  thereby 
given  to  the  feoffee ;  but  if  there  were  a 
tenant  in  possession,  and  so  livery  could  not 
be  made,  then  the  reversion  was  granted, 
and  the  particular  tenant  always  attorned 
to  the  grantee  ;  and  upon  the  same  reason 
it  was  that  afterwards  a  lease  and  release 
were  held  a  good  conveyance  to  pass  an 
estate ;  but  at  that  time  it  was  made  no 
question  but  that  the  lessee  was  to  be  in 
actual  possession  by  means  of  an  actual 
entry  on  the  lands  before  the  release  was 
made.  Afterwards,  when  uses  became 
frequent,  and  settlements  to  uses  veiy 
common,  to  prevent  the  many  incon. 
veniences  thereby  introduced  the  statute 
of  27  Hen.  8.  c.  10,  was  made,  by  which 
the  use  was  nnited  to  the  possession; 
and  after  this  statute,  it  became  an 
opinion  that  if  a  lease  for  years  were 
made  upon  a  valuable  consideration  by 
the  wonls  '  demise,  let  or  grant,'  a  re- 
lease might  operate  upon  it  without  an 
actual  entry  of  the  lessee,  because  the 
statute  executed  the  lease  and  raised  a 
use  presently  to  the  lessee."  Further,  at 
p.  228,  Mr.  Fieston  says-."  The  ha^aia 
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and  Bale  passed  an  use,  and  the  use  was 
executed  by  the  statute  of  27  Hen.  8.  for 
transferring  uses  into  poBsession,  and  the 
use  became  a  term,  in  other  words,  an 
actual  estate,  and  the  bargainee  was  with- 
out entry  precisely  in  the  same  circum- 
stances as  a  lessee  at  the  common  law 
was  after  entry  or  attornment,  with  the 
difference  only  that  a  bargainee  could  not 
maintain  trespass  for  any  injury  to  the 
pOBsession  until  he  had  actually  entered ; 
but  this  was  a  circamstance  which,  though 
it  affected  the  remedy  for  injuries  to  the 
possession,  was  not  of  any  importance  in 
the  consideration  of  the  principles  on 
which  the  doctrine  of  releases  in  enlarg- 
ment  of  a  rested  estate  for  years  de- 
pended." 

In  Barker  v.Keate(lS)  the  question  arose 
in  29  Car.  2,  as  to  the  operation  of  the 
Statute  of  Uses,  and  whether  it  gave  suf- 
ficient possession  to  make  the  lessee  under 
a  bargain  and  sale  for  a  year  a  good 
tenant  to  the  praecipe,  and  it  was  there 
held  "  that  the  word  '  grant '  in  the  lease 
will  make  the  land  pass  by  way  of  use ; 
that  the  reservation  of  a  peppercorn  was 
s  g;ood  consideration  to  raise  an  use  to 
support  a  common  recovery;  that  this 
lease  being  within  the  Statute  of  Uses, 
there  was  no  need  of  an  actual  entry  to 
make  the  lessee  capable  of  the  release, 
for  by  virtue  of  the  statute  he  shall  be 
adjudged  to  bo  in  actual  possession,  and 
BO  a  good  tenant  to  the  praecipe."  The 
statute,  therefore,  did  for  some  purposes 
transfer  an  actual  possession,  and  in  the 
ordinary  forms  of  conveyance  by  lease 
and  release  since  that  case,  the  release 
has  clearly  treated  and  described  the 
bargainee  for  the  year  as  being  in  the  ac- 
tual possession.  Consequently  there  were 
purposes  for  which  during  upwards  of 
two  centuries  the  statute  has  been  con- 
sidered to  give  the  aolual  possession.  It 
has  been  held  in  Oeary  v.  Bearcroft  (8) 
that  the  statute  did  not  give  a  possession 
which  would  enable  the  grantee  to  main- 
tain trespass ;  whilst  in  an  Anonymous  case 
(17)  it  was  decided  that  it  did  give  such 
possession  as  would  enable  him  to  main- 
tain an  assize.  It  would  be  hopeless  to 
attempt  to  reconcile  the  subtleties  of  this 

(17)  Oio.  Ms.  46. 


branch  of  the  law,  or  to  steer  between 
them  so  as  to  lay  down  a  consistent  rule. 

1  find  that  for  some  purposes  the  Statute 
of  Uses  has  been  considered  to  give  actual 
possession,  and  for  others  not  to  do  so, 
and  under  these  circumstances  are  we  to 
say  that  the  Court  in  Heelia  t.  Blam 
(1)  was  clearly  wrong  in  holding  that 
the  statute  gave  possession  of  a  rent 
charge  sufficiently  -  to  satisfy  the  26th 
section  of  the  B«form  Act^  2  Will.  4.  c. 
45  P  There  is  a  difficulty  in  ^>plying 
words  applicable  to  lands  to  an  incor- 
poreal tenement.  Probably  if  the  matter 
had  been  res  nova,  I  should  have  decided 
differeatly  from  what  was  decided  by 
Heelis  y.  Blam  (1),  but  I  cannot  find 
sufficient  reasons  to  say  that  the  autiio- 
rities  on  the  subject  are  so  clear  as  that 
the  decision  in  Heelis  r.  Blain  (1)  was  cer- 
tainly wrong.  That  decision  was  in  1864, 
and  has  been  acted  on  ever  since,  and 
Parliament  has  not  thought  proper  to 
make  any  alteration  of  the  law  there  laid 
down,  although  it  has  since  legislated 
upon  the  subject. 

It  seems  to  me,  therefore,  that  there 
are  no  sufficient  grounds  for  our  so  dis- 
senting from  the  decision  in  Heelis  y. 
Blain  (1)  as  that  we  ought  to  overrnle  it. 
This  appeal  must  be  dismissed,  but  under 
the  circumstances  without  costs. 

Beett,  J.  —  The  question  is,  whether 
within  the  meaning  of  the  Reform  Act, 

2  Will.  4.  c.  45.  s.  26,  the  claimant  can  be 
held  to  have  been  in  the  actual  possession 
of  the  rent-charge  for  six  months  before 
the  Slst  of  July.  It  is  said  that  he 'can 
because  the  grant  to  him  of  the  rent 
charge  took  effect  under  the  Statnte  of 
Uses,  and  by  that  statnte  he  is  to  be 
deemed  to  have  been  in  the  actual  posses* 
sion  on  the  execution  of  the  grant,  and 
unless  the  case  of  Heelis  v.  Blain  (1)  is 
to  be  overruled  that  is  right.  Therefore, 
it  has  been  urged  on  the  part  of  the  ap- 
pellant that  we  ought  to  overrule  that 
case.  On  the  other  hand,  it  has  been 
argued  for  the  respondents  that  we  can- 
not do  80,  first,  because  this  Court  is  a 
Court  of  ultimate  appeal  in  registration 
cases ;  and  secondly,  because  of  the  worda 
of  6  Yict.  c.  18.  s.  66,  vis.,  "  that  every  ds. 
oision  of  the  Court  shall  be  final  and  oan> 
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dnsiTe  in  the  case  upon  the  point  of  law 
adjndicated  upon,  and  shall  be  binding 
upon  every  Committee  of  the  House  of 
Commons  appointed  for  the  trial  of  any 
petition  complaining  of  an  undue  election 
or  return  of  any  member  to  serve  in  Par- 
liament."    Cases  have  been  cited  to  shew 
that  the  House  of  Lords,  when  acting  in 
a  judicial  capacity,  will  not  overrule  its 
own  decisions.     I  doubt  very  much  whe- 
ther if  it  were  shewn  clearly  to  the  Hoose 
that  a  former   decision  was  wrong,   it 
would  not  reconsider  the  same  and  act 
accordingly;  but  be   that  as  it  may,  I 
think  this  Court,  sitting  to  administer  the 
law  under  the  Act,  is  bound  to  administer 
the  law  which  is  right  according  to  the 
best  of  its  judgment.     The  Court  should, 
I  think,  as  I  said  in  Orme's  Gase  (15),  ad- 
here  loyally  to  its  former  decisions,  unless 
clearly  shewn  to  have  been  wrong,  but  if 
a  former  decision  be  clearly  wrong  the 
Court  ought  not  to  follow  it ;  and  this  Court 
I  am  sure  has  so  acted  upon  more  than 
one  occasion.     With  respect  to  the  words 
of  6  Viet.  c.  18.  s.  66,  it  seems  to  me  that 
the  decision  of  the  Court  is  to  be  taken 
only  as  final  in  the  case  in  which  it  is 
given. 

The  question  then  is,  whether  this  Court 
should  overrule  the  decision  in  Heelis  v. 
Blain  (1).  The  decision  there  was  that 
the  phrase,  "actual  possession,"  in  sec- 
tion 26  of  the  Reform  Act,  must  have 
the  same  meaning  ascribed  to  it  as  the 
word  "possession"  in  the  Statute  of 
Uses.  The  authorities  to  which  my  Lord 
has  referred  shew  by  a  continuous  and 
general  interpretation  of  conveyancers  and 
Courts  that  "  the  possession  "  spoken  of 
in  the  Statute  of  Uses  is  to  be  deemed  to 
be  "  an  actual  possession,"  and  that  that 
applies  to  the  case  of  a  rent-charge  as  well 
as  to  the  case  of  land.  In  the  case  of 
land  it  can  be  seen  if  the  actual  possession 
has  been  got  rid  of  the  moment  it  occurs, 
and  there  seems  to  me  to  be  no  great 
difficulty  in  shewing  by  some  visible  act 
that  the  quasi  possesion  given  by  the 
Statute  of  Uses  has  been  got  rid  of,  and 
if  it  has  before  the  six  months  have  taken 
place  required  by  the  '26th  section  of  the 
Eefbrm  Act  (2  Will.  4  c.  45),  then  of 
course  the  possession  has  not  continued 
for  such  six  months.    In  .the  case  of  a 


rent-charge  it  is  more  difficult  to  see  when 
the  actual  possession  has  been  got  rid  of. 
It  may  be  done  by  the  assignment  of  the 
rent-charge,  and  so  it  would  be  thereby 
visibly  got  rid  of,  and  it  may  be  that  the 
mere  abstaining  from  receiving  the  rent 
when  due  would  be  evidence  t^t  it  had 
been  got  rid  of.  But  it  seems  to  me  that 
the  actual  possession  of  the  rent-charge 
being  once  in  the  grantee  by  force  of  the 
Statute  of  Uses,  it  must,  from  its  nature, 
be  taken  to  remain  in  him  until  some  rent 
be  due  and  be  not  received,  or  until  he 
has  done  some  act  to  divest  himself  of  it. 
I  think  that  is  the  substantial  ground  on 
which  Heelis  v.  Blain  (1)  was  decided, 
and  paying  the  Judges  who  decided  that 
case  the  deference  due  to  their  great 
learning  and  ability,  I  am  wholly  unpre- 
pared to  say  that  their  decision  was  wrong. 
Therefore  it  seems  to  me  that  the  clear 
course  for  us  now  to  follow  is  not  to  over- 
rule Heelis  v.  Blain  (1).  I  admit  that 
this  is  an  anomalous  decision  with  regard 
to  the  Franchise  Acts,  but  it  must  so  re- 
main until  the  legislature  interferes. 

Geovb,  J. — I  also  am  of  opinion  that 
the  decision  of  the  Revising  Barrister 
should  be  affirmed;  though  I  must  ad- 
mit that  if  the  matter  had  come  before 
the  Court  for  the  first  time,  I  think,  read- 
ing the  l8th  and  26th  sections  of  the 
Reform  Act  (2  Will.  4.  c.  45)  together,  I 
should  have  held  that  the  26th  section 
meant  that  there  should  be  something 
which  should  have  the  eflfect  of  preventing 
a  mere  paper  title,  and  should  enable  the 
public  to  know  tie  person  who  was  the 
real  owner  in  possession  of  that  which 
was  to  confer  the  franchise.  In  Murray 
V.  Thomiley  (11),  which  turned  upon  the 
meaning  of  the  words  "  actual  possession  " 
in  this  26th  section,  Tindal,  C.J.,  said— 
"  We  think  those  words  mean  a  posses- 
sion in  fact,  as  contradistinguished  from 
a  possession  in  law ;  and  that  as  the  pos- 
session in  fact  of  a  rent-charge  must  be 
the  actual  manual  receipt  of  the  rent  it- 
self, or  some  part  of  it,  or  of  something  in 
lieu  of  it,  so  there  could  be  no  such  pos- 
session in  fact  in  this  case,  where  the  first 
payment  of  the  rent  did  not  become  due 
until  after  the  expiration  of  the  month  of 
July,  and  where  nothing  whatever  took 
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place  bat  the  mere  ezeoationof  the  deed." 
And  in  another  part  of  the  judgment  that 
learned  Judge  said — "  The  actual  posses* 
sioa  of  rent  being  therefore  a  well-kno-wm 
legal  phrase  or  expression,  the  legislature 
cannot  be  taken  to  have  used  it  in  any 
other  than  such  well-known  sense,  that  is, 
as  contradistinguished  from  such  posses- 
sion in  law,  or  right  to  the  rent-chai^, 
as  the  bare  delivery  of  the  deed  of  grant 
would  confer."  It  may,  therefore,  be 
Tery  doubtful  whether  "  actual  possession  " 
may  not  be  used  in  the  Reform  Act  in  a 
different  sense  from  what  the  possession 
given  by  force  of  the  Statute  of  Uses  has 
been  understood  to  mean.  In  Barker  v. 
Keafe  (13)  the  actual  possession  given  by 
the  Statute  of  Uses  was  understood  to  be 
where  there  had  been  no  physical  posses- 
sion, or  what  would  be  considered  such, 
as  in  the  case  of  a  rent-charge  by  the  re- 
ceipt of  the  rent.  AH  this  has  arisen 
from  the  subtle^  of  conveyancers,  for  the 
words  of  the  Statute  of  Uses  are  suffi- 
ciently clear.  The  object  of  that  Act 
was  to  make  all  ownerships  apparent,  so 
that  the  real  owner  should  also  be  the 
apparent  owner.  But  wo  know  how  that 
object  has  been  defeated,  and  how  the 
statute  has  been  made  the  means  of  con- 
veying land,  and  of  giving  a  possession 
which  could  only  be  acquired  by  having 
an  actual  possession.  One  then  gets  into 
a  labyrintik  of  terms,  and  the  question  is 
whether  the  words  "actual  possession" 
in  the  Beform  Act  are  used  in  a  different 
sense  from  such  actual  possession  under 
the  Statute  of  Uses.  I  cannot  say,  there- 
fore, that  the  decision  in  Heelis  v.  Blain 
(1)  is  wrong ;  and  I  agree  that  except  it 
be  clearly  wrong  this  Court  ought  not  to 
overrule  its  own  decision,  particularly  aa 
it  has  remained  and  been  acted  on  for  se- 
veral years,  and  been  recognised  as  law 
when  the  subject  was  again  dealt  with  by 
the  legislature.  I  may  add  that  I  do  not 
think  the  words  of  section  66  of  6  Vict. 
c.  18,  necessarily  make  the  decision  of 
this  Court  final  and  conclusive  to  all  in- 
tento  and  purposes,  but  still  the  decision 
ought  to  be  very  clearly  wrong  before  wo 
overrule  it. 

Denman,  J. — I  am  of  the  same  opinion. 
The  great  question  in  this  case  is  what  ia 


the  meaning  of  Hie  words  "  actual  posses- 
sion "  in  section  26  of  the  Bieform  Act, 
when  applied  to  a  rent^charge  given  by  a 
deed,  which  takes  effect  under  tibe  Statute 
of  Uses.     I  agree  that  those  words  mean 
possession  in  fact  in  some  sense,  and  yet 
there  are  many  cases  in  which  what  is 
called  "  actual "  is  really  only  "  construc- 
tive."    One  of  the  latest  instances  of  this 
ia  to  be  found  in  Qladstonev.  Padtciek  ( 18), 
where  the  expression  "actual  seizure" 
was  held  to  mean  no  more  than  "  seiznre," 
and  it  was  decided  that  the  actual  seizure 
by  the  sheriff  at  a  mansion  house  included 
goods  at  a  farm  house,  situate  nearly  a 
mile  distant  from  the  mansian.     Then, 
with  i-espect  to  a  rent-charge,  actual  pos- 
sion  can  hardly  mean  actual  possession  in 
fact,  because  the  subject  matter  is  incor- 
poreal.    That  being  so,  we  have  the  de- 
cision in  Heelis  v.  Blain  (1)  as  an  express 
authority  on  the  point.    It  was  decided 
before  the  last  Registration  Act  (31  &  32 
Viot.  0.  58),  and  it  must  be  taken  that 
the  legislature  knew  of  it,  and  therefore 
it  ought  to  be  binding  upon  us,  unless  it 
can  conclusively  be  shewn  to  be  wrong. 
Xow,  notwithstanding  a  most  able  argu- 
ment which   I   have    heard    from    Mr. 
Herschell,  I  am  by  no  means  clear  that 
had  the  case  come  before  us  for  the  first 
time,  I  should  not  have  decided  in  the 
same  way  as  was  decided  by  thia  Court 
in  Heelis  v.  Blain  (1).    Tlut  being  so, 
I  do  not  think  that  we  ought  to  overrule 
that  case,  and  consequently  the  decision 
of  the  Revising  Barrister,  which  was  given 
upon  the  authority  of  that  cafle,  ought  to 
be  affirmed. 

Beeision  affirmed. 


Attorneys— J.  E.  Fox,  agent  for  Bobert  Erana,  of 
Ashton-under-Lyne,  for  appnlknt ;  Bickarda  & 
Walker,  agents  for  J.  W.  Mellor,  of  Oldham,  for 
respondents. 


(18)  40  Law  J.  Rep.  (n.8.)  Ezcb.  154 ;  s.  e.  Lav 
Rep.  6  Exch.  903. 
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{In  the  Second  Bivmon  of  (he  Oourt.) 

1873.    1 
May  6.  / 


COBKUNQ  V.  UASSBT.* 


Oharter-Parfy — Warranty — "  Ea^eded 
to  he  at  A.  aiboul  the  15th  o/December." 

In  a  eharter-fartu,  dated  the  14^&  of  No- 
vember, 1871,  tUfendanfe  ehipwas  chartered 
to  the  plaintiff  asfoUows — "  It  is  this  day 
mutuaUy  agreed  between  Messrs.  M.  8f  8., 
of  the  good  British  steamship  Geres,  of  the 
measvremeni,  Sfc,  whereof,  ^c,  is  master, 
esepeeted  to  he  at  Alesmndria  about  the  15th 
of  Deeemher,  and  the  plaintiff,"  Sfc,  Sfc. 
The  dedanUion  setting  otit  the  charter- 
party  alleged  as  a  breach  that  the  ship 
viag  not  then  expected  to  be  at  Alexandria 
about  that  day,  but  was  then  in  such  part 
of  the  world  and  under  such  engagements 
that  the  ship  could  not  perform  her  said 
engagemeiits  and  arrive  at  Alexandria  about 
the  same  day : — Held,  on  demurrer,  that  the 
statemait  in  the  charier-party  was  a  war- 
ranty or  condition  that  the  ship  was  then  in 
such  a  place  and  under  such  engagemerU  as 
thai  she  might  reasonably  be  expected  to  be 
at  Alexandria  about  the  day  mentioned,  and 
that  the  breach  was  well  assigned. 

A  plea  to  the  above  declaration  set  out 
the  poeiiion  in  which  and  certain  engage- 
mentt  under  which  the  ship  then  was, 
and  alleged  notice  thereof  to  the  plaiatiff, 
and  that  the  charier-parh/  weu  made 
subject  to  the  condition  that  the  said 
veuel  should  with  aU  eonvetUeat  speed 
fulfil  her  said  engagements,  and  then  sail 
and  proceed  to  Alexandrui,  and  averred 
performamee  of  the  said  condition: — ^Held, 
that  the  plea  was  a  good  plea  upoti  the 
authority  of  Young  v.  Anstea  (38  Law  J. 
R^.  (H.B.)  C.P.  233). 

The  declaration,  which  was  on  a  charter- 
party',  dated  the  14th  of  November,  1871, 
set  oat  the  contract  verbatim,  the  material 

Krt  of  which  was  that  it  was  agreed 
tween  the  defendants  of  the  good  Bri- 
tiah  steamship  or  vessel  called  the  Geres, 
of  the  measurement,  <fec.,  whereof,  6k.,  is 
master,  "expected  to  be  at  Alexandria 
about  the  15th  of  December,"  and  the 
plaintiff,  of  Manchester,  merchant,  that 
'  the  said  ship  should,  with  all  convenient 

*  Coram  Keating,  J. ;  and  Honynun,  J, 
Nsw  SaaoB,  42.— C  J>. 


speed,  sail  and  proceed  to  Alexandria, 
Egypt,  or  so  near  thereunto  as  she  may 
safely  get,  and  there  load  from  the  agents 
of  the  charterers  a  full  and  complete  cargo 
of  cotton  seed  which  the  said  merchant 
bound  himself  to  ship  and  send  alongside 
at  the  port  of  loading  as  fast  as  the  steamer 
could  take  it  in.  The  breach  assigned 
was  that  the  said  ship  was  not  then  ex- 
pected to  be  at  Alexandria  about  the  said 
15th  day  of  December,  1871,  but  was 
then  in  such  part  of  the  world  and  under 
such  engagements  that  the  said  ship 
could  not  perform  her  said  engagements 
and  arrive  at  Alexandria  about  the  said  day. 

The  third  plea  was  that  before  and 
at  the  time  of  the  making  of  the  alleged 
agreement,  the  said  vessel  Geres  in  the 
said  charter^arty  mentioned  was  on  a 
passage  to  Revel  .and  Helsingfors,  and 
thence  to  load  from  Cronstadt  or  Riga  for 
a  port  on  the  east  coast  of  England,  or  a 
port  on  the  continent,  and  thence  to  pro- 
ceed to  Alexandria  with  a  cargo  &om  a 
coal  port,  of  all  which  the  plaintiff  had 
notice,  and  that  the  charter-party  was 
made  subject  to  the  condition  that  the 
said  vessel  should  with  aU  convenient 
speed  fulfil  her  said  engagements  and 
then  sail  and  proceed  to  Alexandria,  and 
that  the  said  vessel  did  with  all  convenient 
speed  fulfil  her  said  engagement,  and  stdl 
and  proceed  to  Alexandria. 

Demurrers  to  the  declaration  and  the 
tiiird  plea. 

Bay  (Petheram  with  him),  for  the 
plaintiff. — The  statement  in  tiie  charter- 
party  is  not  too  vague  to  be  treated 
as  a  warranty — Behn  v.  Bumess  (1). 
It  is  not  so  vague  as  "thereabouts," 
the  expression  used  in  Barker  v.  Windle 
(2),  yet  even  in  that  case  if  the  ques- 
tion had  arisen  on  demurrer,  Mfurtin, 
B.,  would  have  held  the  statement  to 
amount  to  a  warranty.  In  Ollive  v. 
Booker,  referred  to  in  Behn\.  Bumess  (1), 
a  statement  was  held  a  condition,  though 
it  is  said  in  the  marginal  note  to  have 
been,  "  having  sailed  three  weeks  ago  or 
thereabouts." 

(1)  3  B.  &  S.  751 ;  8.  c.  32  Law  J.  Bep.  (m.8.) 
Q.B.  204. 

(2)  6  K.  &  B.  676;  B.  cnom.  WindisY.Barker 
25  Law  J.  Bep.  (ir.8.)  Q.B.  319. 
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BuU  (Webster  with  him),  for  the  de- 
fendant.— ^The  statement  that  the  vessel 
was  "  expected  to  be  at  Alexandria  about 
the  15th  of  December,"  did  not  amount  to 
a  warranty  that  she  was  in  such  a' 
position  as  to  render  it  probable  that  she 
wonld  arrive  at  Alexandria.  It  is  con- 
ceeded  that  a  statement  that  a  ship  was 
"  now  in  the  port  of  Amsterdam  "  amounts 
to  a  warranty — Behn  v.  Bumesa  (1),  but 
that  is  a  more  positive  allegation  than 
that  she  was  expected  to  be.  Barker  v. 
Windle  (2)  is  nearer  in  point.  There  a 
statement  of  the  measurement  of  the 
ship  to  be  "  180  to  200  tons  or  there- 
aboats,"  was  held  not  to  be  a  warranty 
bat  a  matter  of  description  only. 

Then  the  third  plea  is  a  good  one. 
Since  Yowig  v.  Austen  (3)  the  plea  most 
be  constraed  to  mean. that  the  condition 
was  in  writing  and  then  it  is  good. ' 

Day,  in  reply. 

Keating,  J. — With  reference  to  the 
demurrer  to  the  third  plea,  we  think  that 
plea  rests  upon  the  authoritiy  of  Young  v. 
Austen  (3),  and  we  do  not  mean  to  inter- 
fere witii  that  case. 

The  main  question  discussed  before  us 
has  been  with  reference  to  the  breach  in 
the  declaration.  The  charter-party  is 
stated  to  be  made  between  the  defendant 
and  Sawyer  of  the  good  steamship  Ceres, 
"  expected  to  be  at  Alexandria  about  the 
15th  December,"  &c.,  and  the  breach 
in  the  declaration  1ms  treated  that 
statement  as  part  of  the  contract  or  a 
warranty  to  tbkt  efiect,  and  alleged  that 
the  ship  was  not  then  expected  to  be  at 
Alexandria  about  that  day,  bat  was  then 
in  suoh  part  of  the  world  and  under  such 
engagements  that  she  could  not  perform 
them  and  arrive  at  Alexandria  about  that 
day.  Whether  that  is  a  good  breach 
depends  upon  whether  the  words  are 
merely  words  of  description,  and  not  in- 
tended to  be  part  of  the  contract,  or  were 
intended  as  a  part  of  the  contract.  I 
think  they  were  part  of  the  contracl^  and 
that  the  breach  is  well  assigned.  No 
doubt  the  words  are  somewhat  vagne,  and 
I  have  felt  some  difficulty  during  we  aigu- 

(3)  38  Law  J.  Rep.  (ka)  C.P.  238;  B.  c.  Law 
Bep.  4  O.B.  683. 


meat,  and  I  do  not  say  it  is  absolutely  re- 
moved, but  on  the  whole  I  have  come  to 
this  conclnsion.  What  weighs  with  me 
most  is  the  sitnation  of  the  parties  who 
were  about  to  enter  into  the  charter- 
party.  It  is  of  the  utmost  importance  to 
the  charterer  to  know  when  the  ship  is 
to  be  at  Alexandria,  the  port  of  loadm^. 
If  it  be  not  a  contract  that  the  ship  is 
expected  to  be  there  at  the  time  named, 
or  in  other  words  that  she  is  in  such  a 
position  that  she  may  reasonably  be  ex- 
pected to  be  there,  then  there  is  no  stapn- 
lation  to  prevent  the  charterer  fix>m  bemg 
entirely  at  the  mercy  of  the  shipowner  as 
to  when  the  ship  would  be  at  Alexandria. 
I  do  not  think  we  do  any  violence  to  the 
words  of  the  contract  in  putting  the  con- 
struction upon  it  we  are  now  doing.  The 
distinction  between  a  contract  or  wananty 
and  a  collateral  representation  is  wwl 
pointed  out  by  the  Court  of  Exchequer 
Chamber  in  Behn  v.  Bumess  (1),  in  the 
judgment  delivered  by  Williams,  J.,  and 
we  quite  concur  with  what  is  there  stated. 
For  these  reasons  I  think  the  plaintiff  is 
entitled  to  judgment  on  the  demurrer  to 
the  declaration. 

HoNTHAN,  J. — ^I  think  that  Totmg  v. 
Austen  (3)  is  in  point  as  to  the  3rd  plea. 
And  as  to  the  breach  assigned  in  the  de- 
claration, I  think  the  statement  in  the 
charter-party  is  not  a  matter  of  description 
merely,  but  part  of  the  contract.  If  the 
statement  had  been  "  now  at  Alexandria," 
it  would  clearly  have  been  a  warranty, 
but  here  it  is  "expected  to  be  at."  I 
do  not  think  that  that  variance  in  the 
language  creates  a  substantial  distinction 
between  the  two  cases.  There  is  nothing 
in  the  charter-party  but  that  statement 
to  inform  the  charterei'  when  he  is  to  have 
his  cargo  ready. 

I  don't  think  this  case  differs  much  from 
Qorrissen  v.  Perrin  (4),  in  which  case 
gambier  had  been  bought,  "expected 
to  arrive  in  London,"  per  certain  ships. 
There  is  also  the  case  of  Olioer  t. 
Fidden  (5),  where  the  ship  men- 
tioned in  the  charter-party  as  then 
on  the  stocks,  was  to  be  launched  and 

(4)  2  Com.  B.  Rep.  N.S.  681 ;  b.  c.  S7  Law  J. 
Rep.  (K.S.)  C.P.  29. 

(5)  4  Ezeh.  Rep.  136;  8.  c.  18  Law  J.  Rep. 
(ir.s.)  Ezch.  858. 
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leadj  to  reoeiYe  cargo  all  May,  and 
the  readiness  to  receive  cargo  all  May 
was  held  to  be  a  condition,  and  not  a 
mere  matter  of  description.  The  distinc- 
tion between  a  description  and  a  condi- 
tion or  warranty  is  pointed  out  in  Barker 
T.  WiruBe  (2),  and  in  the  Exchequer 
Chamber  in  Behn  y.  Bvmess  (1).  There- 
fore there  will  be  judgment  for  the 
plaintiff  on  the  demurrer  to  the  declara- 
tion, and  for  the  defendant  ou  the  de- 
imuxer  to  the  3rd  plea. 

Judgment  accordingly. 

AttomeTS  —  Wellei  &  Handson,  for  plaintiff; 
FtitcbaTd  Sc  Sons,  agenU  for  J,  &  T.  W.  Hear- 
field,  Hull,  for  defendant 


(2»  the  Second  Division  of  the  Court.') 

1873.  1  XABSHALii  (a^eiUcmt)  v.  smith 
April  29.  J  {respondent'). 

Penalty — Local  Oovemment  Act,  1858 
(21  ^  22  'Fid.  e.  98)— Bye-laws— Struc- 
ture of  Party-walls — Gontimuing  Offence — 
New  Buildings — Public  Health  Act,  1848 
—11  ^  12  Vict  c.  63.  s.  115. 

A  local  board  of  health  made  a  bye-law 
under  the  11  ^  12  Vict.  e.  63.  s.  115,  and 
21  ^  22  Viet.  e.  98.  «.  34,  as  to  the  struc- 
ture of  new  holdings,  requiring  the  party- 
waU  of  a  house  of  more  tham,  one  storey  to 
he  buiU  of  the  thickness  of  nine  inches,  sub- 
ject to  a  penaMy,  and  by  another  bye-law  a 
penaity  woe  imposed  of  forty  shillings,  de 
die  in  diem,  in  case  of  a  continuing  offence 
under  other  bye-laws  after  written  notice  by 
the  hoard  to  the  offender.  A  person  hmlt  a 
house  of  more  than  one  storey,  with  a  party- 
wail  of  a  thickness  of  only  4^  inches,  and 
sold  and  disposed  of  the  house,  and  did 
nothing  more  to  it.  Five  months  afterwards 
he  was  fined  under  the  former  bye-htw. 
Subsequently,  notice  having  been  given  to 
him  to  make  the  walls  of  the  requisite  thick- 
ness, he  was  fined  again  in  a  continuing  pe- 
nalty for  seven  days  of  five  shillings  a 
day: — Held,  Hiai  the  latter  bye-law  did  not 
apply  to  an  offence  of  this  description,  which 
was  complete  before  the  first  conviction,  and 
that  the  latter  conviction  was,  therefore,  bad. 

[For  the  repcnrt  of  the  above  case,  see 
42  Law  J.  Bep.  (n.s.)  M.C.  108.] 


1873.   1 
•^jU-  a    {  SMITH  V.  BASES. 

Trover — "Waiver  of  Tort  —  Petitioning 
Court  of  Bankruptcy  and  obtaining  Proceeds 
of  Goods  sold  under  BUI  of  Sale. 

The  defendant  sold  the  goods  of  D.  under 
a  bill  of  sale.  D.  became  hanhrupt,  and  the 
plaintiff,  his  trustee,  petitioned  the  Court  of 
Bankruptcy  to  set  aside  the  sale  as  fraudu-  > 
lent  or  void,  and  order  payment  of  the  pro- 
ceeds (the  amount  of  which  he  knew)  to 
him.  The  Court  so  ordered  and  the  money 
was  paid.  The  plaintiff  afterwards  being 
dissatisfied  with  the  amo^mt  realised,  and 
desiring  to  obtain  the  difference  between  the 
value  of  the  goods  and  proceeds  of  the  sale 
brought  trover  against  the  defendant:-— 
Held,  that  he  could  not  do  to  as  by  his  acts 
he  had  loaived  the  tort. 

The  plaintiff,  as  trustee  of  W.  Dale 
a  bankrupt,  sued  the  defendant  for  con- 
verting certain  goods,  by  selling  them 
under  an  alleged  bill  of  sale. 

The  defendant  pleaded  not  guilty,  not 
possessed,  and  a  special  plea  aUeging  that 
the  conversion  was  the  sale  for  179Z.  18*. 
6d.  of  goods  comprised  in  a  bill  of  sale, 
that  the  plaintin  had  petitioned  the 
Court  of  Bankruptcy  to  declare  the  bill 
of  sale  fraudulent  and  void  as  against 
the  plaintiff,  and  order  payment  to  him  of 
the  proceeds  of  those  goods  so  sold,  and  de- 
livery of  those  unsold,  that  the  Court 
declared  the  bill  of  sale  fraudulent  and 
void  against  the  plaintiff  and  ordered 
payment  of  the  said  sum,  that  the  de- 
fendant paid  the  same,  being  the  gross 
amount  realised  by  the  sale,  that  no  goods 
remained  unsold,  and  that  the  plaontiff 
accepted  the  said  sum  in  satisfaction  of 
the  goods  sold  and  his  claim  in  respect 
thereof,  and  thereby  before  suit  waived 
his  claim  and  cause  of  action. 

At  the  trial  it  appeared  that  the  plain- 
tiff had  petitioned  as  alleged  (on  an 
affidavit,  alleging  that  the  bill  of  sale 
was  of  all  Dale's  goods  for  an  antecedent 
debt,  voluntarily  made  when  Dale  was  in- 
solvent and  to  de&and  his  creditors,  and 
that  the  sale  realised  179Z.  and  upwards)  ; 
that  the  Court  ordered  as  alleged ;  that 
the  money  was  paid ;  and  that  saoh  money 
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was  the  gross  proceeds  of  iihe  sale  of  all 
the  goods. 

A  verdict  was  found  for  the  plaintiff 
for  the  damages  in  the  declaration  (subject 
to  terms),  with  leave  to  the  defendant  to 
move  to  set  it  aside  and  enter  a  nonsuit,  or 
yerdict  for  the  defendant,  on  the  ground 
that  the  plaintiff  was  not  entitled  to  re- 
cover after  obtaining  the  proceeds  of  the 
sale  in  the  Court  of  Bankruptcy,  the 
Court  to  draw  inferences.  And  a  rule 
nisi  having  been  granted  accordingly, 

Lopes  and  Saunders  shewed  cause. 
— It  no  doubt  most  be  admitted  that 
if  an  action  for  monev  had  and  re- 
ceived had  been  bronght,  there  would 
have  been  a  conclusive  waiver  of  the  tort, 
as  the  plaintiff  would  have  thereby  elected 
to  a£B.rm  the  sale  and  treat  the  defendant 
as  his  agent.  But  what  took  place  here 
was  not  equivalent  to  sach  an  action,  and 
there  was  no  intention  to  treat  the  de- 
fendant otherwise  than  as  a  wrong  doer. 
This  is  a  question  of  fact ;  and  that  the 
intention  is  to  be  regarded,  and  that  this  is 
not  affected  by  the  act  of  the  Court  is 
shewn  by  Bum  v.  Morris  (1)  ;  Hurst  v. 
Oioennap  (2)  ;  and  Morris  v.  Bobinson  (3). 
As  respects  Brewer  v.  Sparrow  (4)  it  is 
pointed  out  in  Valpy  v.  Sanders  (5)  that 
the  accounts  were  gone  into  and  all  the 
transactions  treated  as  valid.  Lastly,  there 
was  no  proof  of  the  satisfaction  and  waiver 
•         alleged  in  the  special  plea. 

Cole  and  Oharles  in  support  of  the  rule. — 
The  sale  was  valid  against  every  one  but 
the  trustee  who  had  the  choice  of  affirming 
it  and  taking  the  proceeds,  or  disaffirming 
it  and  claiming  the  value  of  the  goods  ; 
he  cannot  however  do  both,  and  here  he 
demanded  the  proceeds,  and  what  he  did 
was  equivalent  to  ah  action  of  money  had 
and  received,  which  is  a  conclusive  waiver 
of  the  tort — Smith  v.  Hodson  and  notes 
thereto  (6)  ;  Breicer  v.  Sparrow  (4)  ;  Bum 
V.  Morris   (1)  ;   Lythgoe   v.  Vernon  (7) ; 

(1)  4  Tyrw.  485. 

(2)  2  Stork.  306. 

(3)  8  B.  &  C.  198. 

(4)  7  B.  &  C.  310. 

(6)  5  Com.  B.  Bep.  886 ;  s.  c.  17  Law  J.  Bep. 
(k.8.)  C.P.  249. 

(6)  2  Smith's  L.C.  119,  6th  edit. 

(7)  6  Hnrl.  &  N,  180;  b.  c.  29  Law  J.  Ren. 
(N.s.)Eseh.  164. 


Heilbut  V.  NeviU  (8)  ;  Marks  r.  Fddman 
(9).  The  fisicts  esdsting  here  are  exactly 
those  which  it  is  necessary  to  prove  in 
such  an  action,  namely,  a  fraudulent  or 
void  sale  and  a  ratification  of  agency; 
and  it  may  be  pointed  oat  that  it  is  cHaax 
the  plaintiff  was  aware  of  the  fftcts,  as  in 
his  affidavit  in  applying  to  the  Court  of 
Bankruptcy  he  states  both  the  sale  and 
amount  of  the  proceeds.  And  as  respects 
the  pleading  poibt,  Valpy  v.  Sanders  (5) 
shews  that  not  guilty  raises  the  question. 

BoviLi.,   C.J. — The  question  here    is, 
whether  there  has  been  a  waiver  or  adop- 
tion of  the  wrongM  act  of  the  defendant. 
The  defendant  took  the  goods  under  a 
bill  of  sale  for  an  antecedent  debt ;  this 
was    an    act    of  bankruptcy   by  Dale, 
was  firaudulent  under  82  a  83  Yict  c.  71. 
8.  6,  and  a  fraudulent  preference,  and  ^be 
Court  of  Bankruptcy  declared  the  bill 
void  as  against  the  trustee.     As  between 
Dale  and  the  defendant  it  was  valid,  and 
the  defendant   might   sell,   except  that 
such  sale  was  subject  to  become  void  if 
Dale  became  bankrupt.    Dale   did   bo- 
come  bankrupt,  and  tbe  trustee  decided 
to  avoid  the  sale  and  went  to  the  Bank. 
rupcy  Court.    He  might  have  treated  the 
sale  as  tortious  and  have  claimed  tiie 
value  of  the  goods  and  damages,  but  he 
did  not  commence   an    action    on    the 
ground  that  the  sale  was  fraudulent  or 
void,  but  resorted  to   the    Bankruptcy 
Court  which  declared  it  fraudulent  and 
void,  and  he  did  more,  he  asked  for  the 
proceeds  of  what  had  been  sold  and  that 
the  unsold  goods  should  be  delivered  up 
to  him.     The.  question  turns  on  this  act. 
The  law  is  clear,  that  if  a  person  whose 
goods  have  been  taken  chooses  to  waive 
the  tort  he  is  at  liberty  to  do  so,  and  ma^ 
sue  for  the  price  received  for  them  if 
they  have  been  sold,  he  may  waive  the 
tort  and  sue  in  contract.    If  he  bring  an 
action  for  money  had  and  received,  this 
is  a  conclusive  waiver  of  the  tort,  and  if 
he    bring    trover,    that   is   an    election 
to   treat   the   matter   as  a  tort,  as  to 
which   there   is    a    dear  exposition  in 

(8)  88  Law  J.  Bep.  C  J>.  27S :  a  0. 89  Lav  J. 
Bep.  (»a)  O.P.  246. 

(9)  lOB.  &  S.  871,  378;  B.  e.  38  Law  J.  Bep. 
(ir.8.)  QJB.  330 ;  89  Law  J.  B^.  (ir.B.)  Q.B.  101. 
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Bwkland  y.  Johnson  (10).  Bat  where- 
as in  some  cases  the  acts  may  amount 
to  a  waiver  in  law,  in  other  cases  thej 
may  be  doubtful.  Here  it  baa  been  ar- 
gued  that  the  proceedings  in  the  Court 
of  Bankruptcy  were  equivalent  to  an 
action  for  money  had  and  received.  Sec- 
tion 72  is  wide,  and  gives  the  Bank- 
ruptCT  Court  power  to  determine  all 
questions  coming  within  its  cognisance, 
which  it  may  deeta  expedient  to  decide 
for  the  purpose  of  doing  complete  justice. 
Here  there  was  an  application  to  that 
Court  for  the  recovery  of  the  proceeds  of 
the  goods  which  had  been  sold,  and  pay- 
ment of  such  proceeds  to  the  plaintifP. 
The  effect  as  to  what  was  sold  is  said 
to  be  in  law  the  same  as  an  action 
for  money  had  and  received.  If  so, 
there  is  a  conclusive  bar ;  if  not,  what 
is  the  inference  to  be  drawn  p  In  judg- 
ing of  this  as  matter  of  fact  we  ought 
to  be  guided  by  similar  decided  cases.  I 
conclude  as  matter  of  fact  that  there  was 
an  affirmance  of  the  sale  by  the  plaintiff 
claiming  the  proceeds,  a  waiver  of  the 
wrongful  act  and  an  election  to  take  the 
proceeds. 

KEATnro,  J. — I  am  entirely  of  the  same 
opinion.  The  question  is  a  short  one.  It 
is  admitted  that  if  an  action  for  money 
had  and  received  had  been  brought  this 
would  have  been  a  conclusive  affirmance 
of  the  sale.  The  proceedings  here  taken 
were  tantamount  to  this.  The  plaintiff 
claimed  by  judicial  proceedings  to  have 
the  proceeds  awarded  to  him ;  this  was 
ordered,  he  put  the  order  in  force,  and  he 
received  them.  It  seems  to  me  that  this  is 
tantamount  to  an  action  for  money  had 
and  received,  which  is  not  the  only  mode 
of  a£5rming  a  sale,  as  is  shewn  by  the 
cases,  and  if  it  be  not  technically  so,  I 
should  agree  that  on  the  fitcts  there  was  a 
clear  affirmance.  The  cases  cited  shew 
iliat  it  is  only  necessary  there  should  be  a 
claim  for  the  proceeds  and  a  receipt  of 
them,  and  I  agree  with  my  Lord,  and  also 
think  the  rule  should  be  made  absolute. 

HoHTUAN,  J. — I  am  of  the  same  opi- 
nion. About  the  law  there  is  no  dispute. 
A  man  caimot  both  say  a  sale  is  valid  and 

(10)  16  Com.  B.Bep.  U6;  e.  c.  23  Lav  J.  lUp. 
(11.8.)  CJP.  204. 


void,  and  it  is  admitted  an  action  for 
money  had  and  received  is  a  waiver  of 
the  tort,  because  this  treats  the  tort 
feasor  as  an  agent.  The  only  question 
is  whether  what  took  place  here  is  tan- 
tamount to  this.  The  plaintiff,  instead  of 
taking  proceedings  to  make  the  sale  void, 
or  to  make  it  void  and  get  paid  the  valae 
of  the  goods,  elects  to  ask  for  the  pro- 
ceeds of  the  sale  and  gets  them,  and  as  a 
juryman  I  infer  he  elected  to  affirm  the 
sale. 

Rule  dbsohite. 


Attorneys — ^Uerediths,  Boberta  &  MilU,  agents 
for  J.  W.  S.  Dii,  Bristol,  forplamliff;  Gregoiy, 
Bowcliffe  &  Co.,  agents  for  Benson  &  Elleteoo, 
Bristol,  for  defendmit. 


{In  the  Second  Bioision  of  the  Cowrt.} 
1873.     1 


NICEOLI.S  V.  HALL. 


April  22. 

Penalty — Evidence  of  Scienter — Oonta- 
giou»  Diseases  {Anvm-al)  Act,  1869  (32  ^ 
33  Vict.  c.  70.  ««.  75, 10^)— Animals  Order 
of  1871,  part  11.  sect.  19 — Discovery  of 
Disease — Gontraveniion  of  Order — Appeal 
from  Justices — Costs. 

By  the  19th  section,  part  II.  of  the 
Animals'  Order  of  1871,  made  under  the 
Contagious  Diseases  {Animals)  Act,  1869, 
sec.  76,  every  person  having  in  his  pos- 
session, or  tmder  hit  charge,  an  animal 
affected  with  a  contagious  disease  is  required, 
vnth  all  practicable  speed,  to  give  notice  to 
a  police  constable  of  the  fact  of  the  animal 
being  so  affected ;  and  by  the  103rd  section 
of  the  Act,  if  any  person  acts  in  eonira/oen- 
tion  of  any  Order  of  Council,  he  sliall  be 
liable  to  a  penalty  not  exceeding  201.,  or 
when  such  offence  is  committed  in  respect  of 
more  than  four  animals,  a  penalty  not  ex- 
ceeding 61.  for  each  animal.  A  person  teas 
convicted  of  neglecting  to  give  the  notice  re- 
quired by  the  above  Order,  that  animals  in 
his  possession  wer^  affected  vnth  the  foot 
and  mouth  disease,  upon  a  complaint,  where 
no  evidence  was  given' to  prove  that  the  de- 
fendant knew  that  the  animals  were  so 
affected : — Held,  that  evidence  was  necessary 
to  shew  that  the  defendant  knew  that  the 
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cmmaU  were  bo  affected,  and  thtd  the  eon- 
victum  mitst  be  quasJied. 

The  complaint  was  preferred  hy  the  In- 
tpector  of  Police  against  a  cattle  deaZer : — 
Held,  that  the  appellant  having  heen  con- 
victed of  an  offence,  and  having  sh-euii 
thai  he  ought  not  to  luive  been,  the  convic- 
tion shovid  be  quashed,  with  costs  to  the 
appellant. 

[For  the  report  of  the  above  case,  see 
42  Law  J.  Rep.  (n.s.)  M.C.  105.] 


(In  the  Second  Division  of  the  Court.) 

1873.        "I      HKMMING,  appellant,  v. 
April  28,  29.  J    BLANTON,  respondent  (1). 

Idmiiations,  Statute  of —  Mortgagor  and 
Mortgagee — Adverse  Possession — Payment 
of  Interest  after  Twenty  Years — County 
Court — Time  for  Appealing — 3  Sf  4  Will. 
4.  c.  27.  St.  4,  28,  35 ;  7  WiU.  4.  and  1 
Vict.  e.  28.  «.  1 ;  13  |- 14  Vict.  c.  61. «.  14. 

Where  a  demise  for  a  term  of  1,000  years 
by  way  of  mortgage  is  created  in  land,  and 
no  payrnent  of  principal  or  interest  or  ac- 
knowledgment is  made  for  more  <Aon  twenty 
years,  and  the  mortgagor  and  those  claim- 
ing under  him  remain  in  possession  of  the 
premises  witJtout  interruption,  the  title  of 
the  mortgagee  under  the  mortgage  is  thence- 
forth barred,  therefore  a  payment  of  arrears 
of  interest  and  the  principal  to  the  mort- 
gagee under  a  decree  in  a  foredosure  suit, 
after  that  time  has  elapsed,  does  not  revive 
the  title  in  the  mortgagee,  and  an  ejectment 
does  not  then  lie  to  recover  the  possession. 

Semble,  notice  of  appeal  against  the  de- 
termination of  the  Judge  in  a  plaint  in  the 
County  Coui-t  is  in  time  where  a  nonsuit 
was  entered  at  the  trial,  and  an  application 
to  set  aside  the  nonsuit  aftenvards  refused, 
if  it  be  given  within  ten  days  after  the  refusal 
to  set  aside  the  nonsuit. 

Appeal  &om  the  Connty  Court  of  Gloa> 
oestershire. 

Ejectment  was  brought  in  the  County 

(1)  OoTam  Keating,  J.,  and  Honynan,  J. 


Court  by  the  plaintiff  to  recover  certain 
premises  at  Elmstone  Hardwicke,  on  the 
10th  of  May,  1870,  against  the  tenant  in 
possession.     The  Statute  of  Limitations 
was  pleaded,  and  the  plaintiff  was  non- 
suited.    The  plaintiff  subsequently  ap> 
pUed  to  the  Judge  to  set  aside  the  non> 
suit,  which  he  refused  to  do.    In  October, 
1828,  the  premises  were  conveyed  in  fee 
to  Oakey.   In  Jane,  1829,  Oakey  demised 
them  for  1,000  years  by  way  of  mortgage 
to  Jeynes.     OtJcey  died  in  1837,  and  in 
April,  1839,  Jeynes    aasigned    the  said 
mortgage  term  to  Dobbs,  and  Oakey's 
widow  was  party  to  and  nUHfied  and  con> 
firmed    the  assignment,   subject  to  the 
equity  of  redemption.    Dobbs  died  on  the 
31st  of  December,  1864,   and  MarsIuJl 
became  her  administratrix,  with  the  will 
annexed.     On  the  2nd  of  March,  1867, 
Marshall  filed  a  foreclosure  suit  in  the 
Tewkesbury  County  Court  agunst  Oakey's 
widow  and  other  devisees  under  Oakey's 
will,  and  obtained  a  decree.    The  amount 
ascertained  to  be  due  for  principal,  in- 
terest and  costs  of  suit  was  afterwards 
paid  into  Court  by  the  attorney  in  the 
suit  for  several  of  the  defendants.    No 
re-assignment  or  transfer  of  the  mort- 
gage securities  was  made.    Marshall  be- 
came a  lunatic,  and  in  March,  1870,  an 
order  under  the  Trustee  Act,  1850,  was 
made,  vesting  the  premises  and  the  term 
under  the  indenture  of  June,  1829,  and 
subject  thereto,  in  Hemming,  who  had 
been  attorney  for  the  defendants  in  ther 
foreclosure  suit,  and  is  now  plaintiff.    A 
man  named  Haules  received  tiie  rent,  and 
had  possession  of  the  premises  from  forty» 
three  years  before  this  action,  till  twenty- 
five  years  ago,  when  the  mortgagor  of  the 
deed  of  indenture  of  1829  gave  possession 
to    Hanles's    son,  who   kept  possession 
till  Blanton,  the  defendant  in  this  action, 
purchased  the  property.      In    1852   an 
action  of  ejectment  was  brought  in  the 
Superior  Court,  in  which  Maij  Dobbs  was 
plaintiff,  and  the  tenant  then  in  possession 
was  the  defendant ;  but  it  was  not  tried, 
and  the  tenant  remained  in  poaaeasion. 
There  was  no  payment  of  interest  or  prin- 
cipal prior  to  the  payment  into  Court 
under  the  foreclosure  decree. 

Notice  of  appeal  was  given  within  ten 
days  after  the  refusal  to  set  aside  the  non- 
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snit,  but  not  until  long  after  the  nonsuit 
at  the  trial. 

Waddy  (BuUen  with  him),  for  the  ap- 
peUant. — A  preliminorj  objection  has 
been  made  to  the  hearing  of  this  appeal, 
on  the  ground  that  the  ten  days'  notice 
of  appe^  required  by  IS  &  14  Vict.  c.  61, 
8. 14,  was  not  given  in  time.  Safficient 
notice  was  given  as  the  time  is  to  be 
rsckoned  from  when  the  County  Goort 
Judge  refused  the  application  to  set  aside 
the  nonsuit  and  grant  a  new  trial,  and  not 
bom  the  time  when  the  plaintiff  was  non- 
suited—JVwfer  v.  Qreen  (2). 

[Kbatiho,  J. — There  leave  was  given 
to  the  plaintiff  to  move  to  enter  a  verdict^ 
so  that  there  was  no  final  determination 
of  the  Judge  until  the  motion  to  enter 
the  verdict  had  been  made  and  revised ; 
bat  here  he  did  finally  decide  the  cause 
when  he  nonsuited  the  plaintiff ;  there  is, 
therefoi>e,  a  distinction  between  that  case 
and  the  present  one,  which  goes  to  the 
root  of  the  matter.] 

The  plaintiff,  at  all  events,  can  appeal 
against  the  reftisal  by  the  Judge  to  set 
aside  the  nonsuit,  and  that,  in  fact,  will 
enable  the  whole  question  to  be  inciden- 
tally open  to  the  appellant.  Then  as  to 
the  main  point.  The  plaintiff  relies  on 
the  mortgage  deed  and  the  7  Will.  4.  and 
1  Vict.  c.  28.  That  statute  protects 
mortgagees  from  the  operation  of  the 
Statute  of  Limitations,  S  &  4  Will.  4. 
c.  27,  and  enables  them  to  recover  the 
land  within  twenty  years  after  the  last 
payment  of  interest,  although  more  than 
twenty  years  may  have  elapsed  since  the 
time  at  which  the  right  to  bring  such 
action  first  accrued — Doe  dem.  Palmer  v. 
Eyre  (3),  doe  dim.  Baddeley  v.  Mastey  (4), 
and  Ford  v.  Agar  (5). 

[KsATiNO,  J. — In  those  cases  the  in- 
terest was  paid  within  the  twenty  years ; 
but  is  there  any  case  in  which,  where 
after  twenty  years  have  elapsed  without 

(2)  80  Law  3.  Bep.  (m.s.)  Ezch.  263. 

(d)  17  Q.6.  Bep.  366;  a.  c.  20  Law  J.  Bep. 
(!(.8.)Q.B.  431. 

(4)  17  Q.B.  Bep.  373 ;  s.  c.  20  Law  3.  Bep. 
(x.8.)  Q.B.  434. 

(()  2  Hnrl.  &  C.  279;  b.  c  82  Law  3.  Bep. 
(if.«.)  Ezch.  269. 


payment  of  interest,  it  has  been  held  that 
the  mortgagee  may  recover  P] 

No ;  but  the  statute  expressly  enables 
him  to  do  so  if  he  brings  his  action 
within  twenty  years  after  interest  has 
been  paid. 

BawdesweU,  for  the  respondent,  was  not 
heard. 

KiEATiNG,  J. — ^This  appeal  must  be  dis- 
missed. An  action  of  ejectment  was 
brought  in  the  County  Court  of  Glouces- 
tershire held  at  Tewkesbury  to  recover 
possession  of  a  plot  of  land  a^'oining  the 
Tewkesbury  and  Cheltenham  Road.  The 
plaintiff  claimed  in  right  of  the  mort- 
gagee of  a  term  of  1,000  years,  made  on 
the  6th  of  June,  1829,  by  one  Oakey,  to 
whom  a  conveyance  in  fee  of  the  premises 
had  been  made  on  the  1st  of  October, 
1828.  The  plaintiff  shewed  himself  to 
be  the  representative  of  the  original 
mortgagee.  There  was  a  transmission 
through  various  parties,  and  by  order  of 
Giffard,  L.J.,  the  right  of  the  mortgagee 
was  vested  in  him.  The  party  in  posses- 
sion had  been  in  possession  for  a  great 
number  of  years,  and  there  was  not  evi- 
dence to  satisfy  the  County  Court  Judge 
that  thero  had  been  any  interruption  for 
forty-three  years  before  this  action.  And 
there  was  some  slight  evidence  that  the 
party  through  whom  the  defendant  claimed 
had  been  let  into  possession  by  one  who 
might  be  said  to  represent  the  original 
mortgagor.'  It  appears  that  the  plamtiff 
became  entitled  to  the  remaining  interest 
in  the  term  by  having  in  1868  paid  into 
Court  in  a  foreclosure  suit  the  principal 
and  interest  due  under  the  mortgage 
deed ;  and  it  was  contended  by  Mr. 
Waddy  that  although  adverse  possession 
(adverse  possession  is  not  since  the 
statute  perhaps  a  strictly  correct  expres- 
sion), had  continued  a,  su£Scient  time  to 
give  a  titie  per  se,  "yet  if  there  was  an 
outstanding  term  payment  of  principal 
and  interest  entitled  the  mortgagee  to 
override  the  titie  by  possession.  It  appears 
to  me  that  the  object  of  the  7  Will.  4  & 
1  Vict,  was  to  prevent  the  mortgagee, 
whose  interest  had  been  paid  regularly, 
being  barred,  so  that,  if  interest  had  been 
paid  within  the  tweniy  years,  time  would 
only  run  against  his  title  irom  that  time, 
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but  it  is  now  sought  hj  payment  of  arrears 
after  twenty  years  to  give  a  sort  of  back- 
ward effect  to  such  payment,  bnt  I  think 
it  cannot  override  the  right  previously 
gained.      There   was  no    evidence  that 
interest  had  ever  been  paid  on  the  mort- 
gage of  1829,  therefore  about  forty  years 
had  elapsed  before  payment  of  principal 
and  interest.     The  contention  was  thia.t, 
by  a  payment  after  that  long  interval,  the 
payment  was  to  have  relation  back  to  a 
period  within  the  twenty  years  so  as  to 
enable  the  mortgagee  to  bring  ejectment ; 
such  contention  amounted  to  this,  that 
a  payment  of  arrears  at  any  time,  how- 
ever remote,  wonld  have  that  effect.    The 
possession  was  adverse  from  the  date  of 
the    mortgt^e.     No    interest  was    paid 
from  that  date  till  1868,  and  the  eject- 
ment was  brought  in  1870.     The  plamtiff 
cannot  recover ;  and  the  learned  County 
Court  Judge  was  right  in  his  decision. 
The  appeal  must  be  dismissed  with  costs. 
HONiMAN,  J. — I  am  of  opinion  that  on 
the  £EU3ts  found,  there  was  no  proof  of  any 
payment  of  principal  or  interest  within 
the  meaning  of  the  7  Will.  4.  &  1  Vict, 
c.  28.  s.  1.    Then  I  do  not  think  there 
was  such  a  possession  as  kept  alive  the 
rights  of  the  mortgagee — Doe  dem.  Rylance 
y.  Idghtfoot  (6).     At  any  time  within 
twenty  years,  and  no  lonj^,  the  mort- 
gagee might  bring  ejectment,  but  the  sta- 
tute never  intended  to  give  a  fresh  right 
of  entry.    By  the  3  &  4  Will.  4.  c.  27.  ss.  4, 
28,  and  according  to  Doe  dem,  Jones  v. 
WiUiams  (7),  a  mortgagee  out  of  posses- 
sion, bnt  who  had  been  in  receipt  of  the 
interest  on  his  loan  regularly  might  in 
twenty-one  years,  find  hmiself  barred,  and 
by  the  34th  section  the  right  to  bring 
ejectment  was  extinguished,  conseqnently 
in  1849  the  right  of  the  mortgagee  and 
those    claiming  nnder    him  was   extin- 
guished.    The  statute  applies  to  all  cases 
where  the  right  of  entry  is  barred.  There 
is  nothing  in  7  Will.  4.  &  1  Vict.  c.  28 
to  do  away  with  that,  it  only  enlarges  the 
time.     Then  when  the  right  was  extin- 
guished came  the  order  of  Giffard,  L.  J.,  but 
did  that  operate  to  remove  the  effect  of 

(6)  8  Mee.  &  W.  663;  8.  c.  U  Law  J.  Bep. 
(w.s.)  Exch.  161. 

(7)  6  Ad.  &  E.  291 ;  8.  c.  6  Lav  J.  Bep.  (n.6.) 
E.B.  231. 


the  statute  P  Not  so.  When  the  plaintiff 
paid  into  Court  in  the  foreclosure  suit, 
the  lunatic  received  as  mortgagee  the 
mortgage  money,  but  the  vesting  order 
did  not  operate  to  nve  more  than  was 
then  vested  in  her.  The  order  could  only 
convey  what  interest  the  lunatic  had. 
She  and  those  claiming  through  her  may 
have  well  been  estopped  from  disputing 
the  title  of  the  mortgagor,  but  that  was 
not  the  case  here;  the  facts  were  that 
long  before  1868  the  title  of  the  defen- 
dant was  acquired  by  a  holding  without 
payment  of  interest  or  acknowledgment 
for  more  than  twenty  years. 

Appeal  disnUsted  wUJi  costs, 

NoTB.— In  Stan^d  x.  Hobson  (3  De  (Jex,  M.  tt 
O.  620;  8.  c  23  Law  J.  Bep.  (ir.s.)  Chanc. 
667)  it  was  held,  on  appeal,  by  the  Lords  Justices, 
that  an  acknowledgement  of  title  by  a  mortgagee 
after  twenty  years  adverse  possession,  but  with- 
in three  years  before  a  redemption  suit,  was 
sa£Scient  to  exclude  the  application  of  the  statute, 
and  a  decree  for  redemption  ires  made  at  the  in- 
stance of  the  mortgagor. 


Attorneys — Hemming,  for  appellant;  Doyle  & 
Edwards,  agents  for  Taynton  &  Son,  Oloucester, 
for  respondent. 


"•m^   LONDON,   CHATEAH  AlTD 

DOVBB    RAILWAY    COMPAlfT 

(ajppellants)  v.  THE  BOASO 

1873.  OP  WOKKS  FOB  THE  WASDS- 

Jan.  16,  17.-<         WORTH      DISTRICT,     BEIHO 

Feb.  24.  THB     3UETBY0R     OF     THB 

HIGHWAYS   IN   THE   PARISH 

OF      CLAPHAU      (respon- 
dents). 

Bailways  Olattses  Consolidation  Act,  1845, 
s.  6b— Variation  by  Special  Act — Bevival 
of  Oenerai  Act, 

The  special  Act  of  a  railway  company 
(toith  which  was  incorporated  the  Ba/Utoay 
Glauses  Consolidatwm  Act,  1845,  so  far  as 
it  was  not  expressly  varied  or  excepted) 
provided  that  if  after  notice  the  company 
did  not,  with  reasonable  ei^edition,  repair 
a  bridge  over  a  turnpike  road  to  the  satis' 
faction   of  the   surveyor  of  the  tmtteei 
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thereof,  the  loiter  might  repair  and  recover 
the  eoals;  the  Turnpike  Act,  however,  was 
suffered  to  expire : — ^Held,  thai  though  the 
J^iilways  Glauses  Consolidation  Act,  1845, 
s.  65,  toas  expressly  varied  by  the  Special 
Act,  yet  it  revived  on  the  cessation  of  the 
turnpike  trust,  and  an  order  to  repair  the 
iridge  might  he  made  under  it, 

[For  the  import  of  tlie  above  case  see 
42  Law  J.  Eep.  (».s,)  M.O.  70.] 


(In  the  Second  Division  of  the  Court.) 

1873.      1  THS  YE8TBT  OF  BSBUONDSET  V. 

May  5.  J  johhson. 

Metropolis  Local  Management  Amend- 
ment Act  (25  §•  26  Vict.  c.  102), »».  75-107 
—Building  erected  beyond  General  Line — 


Limitation  of  Time  for  Complaint— Penalty 
or  Forfeiture. 

The  limitation  dause,  section  107  of  25 
^  26  Viet.  e.  102,  imposing  a  limit  of  six 
months  for  making  a  complaint  for  the 
payment  of  any  penalty  or  forfeiture  for  an 
offence  against  that  Act,  does  not  apply  to  a 
complaint  for  the  erection  of  a  building  be- 
yond the  general  line  of  buildings  of  a 
street  without  the  consent  of  the  Metropolitan 
Board  of  Works,  contrary  to  the  75th  sec- 
tion of  the  Act,  which  provides  the  means 
of  obtaining  an  order  for  the  demolition  of 
such  buildings. 

BruMon  v.  The  Vestry  of  St.  Oeorge, 
Sanover  Square  (41  Law  J.  Rep.  (n.S.) 
Ghanc.  134)  upon  this  point  dissetUedfrom. 

[For  the  report  of  the  above  case,  see 
42  Law  J.  Rep.  (h.8.)  M.C.  67.] 


END  OV  EASTEK  TEBM,  1878. 


NKw£te»i,43.— CP. 
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1873.       1  FOLKAED  V.  THE  METEOPOLITAN 
June  3.     J  BAILWAY  COMPAIIT. 

Lord  MoAjor's  Gourt — Leave  to  appeal. 

The  Lord  Mayor's  Oouri  Act,  20  ^  21 
Viet.  c.  clvii.  ss.  8, 10,  provides  that  in 
certain  cases  a  party  may  appeal,  if  he  give 
notice  within  two  days  of  the  decision,  and 
give  security ;  and  that,  "  if  upon  the  trial " 
the  Judge  gives  him  leave  to  \nove  in  a  Supe- 
rior Gourt,  he  may  move  within  the  time 
limited  for  like  motions  in  such  Oouri. 

At  the  conclusion,  on  a  Thursday,  of  a 
trial  in  the  Lord  Mayor's  Gourt,  the  Judge 
refused  to  give  the  plaintiff,  who  was  non- 
suited, Uame  to  move,  hut  on  the  ensuing 
Monday  on  *  application  made  to  him 
granted  such  leave : — Held,  by  the  meyo- 
rity  of  the  Gourt  (Bovill,  C.  J.,  Keatino,  J., 
and  Geovb,  J.),  that  he  had  no  power  to 
do  so,  because,  even  if  there  had  been  no 
refusal  (which  per  Bovill,  C.J.,  determined 
the  time'),  the  leave  must  be  given  unihin  a 
reasonable  time,  and  that  lOould  be  two 
days ;  but  per  Bkett,  J.,  four  days  is  a 
reasonable  time,  and  the  refusal  did  not 
curtail  it. 

This  was  an  action  tried  in  the  Lord 
Mayor's  Court,  which  resulted  in  a  non- 


suit. At  the  oonclusion  of  the  trial,  which 
was  on  a  Thursday,  the  Judge  refused  to 
give  leave  to  appeal,  but  on  an  applica- 
tion being  made  to  him  on  the  ensuing 
Monday,  he  said  he  had  changed  his 
mind,  and  gave  such  leave,  pursuant  to 
which  a  rule  nisi  was  granted. 

Kemp  shewed  cause. — There  is  no  ap- 
peal unless  the  Judge  gives  leave,  or  secu- 
rity be  g^ven,  in  accordance  with  the  pro- 
visions of  20  &  21  Vict.  c.  clvii.  ss.  8, 10 
(1),  and  as  securiiy  has  not  been  given 
here,  the  plaintiff  most  reij  on  the  leave 
of  the  Judee.  But  the  Judge  had  no 
power  to  give  leave,  for  the  leave  must 
be  given  "  upon  the  trial,"  and  therefore 
can  only  be  given  at  its  conclusion,  and 
certainly  cannot  be  given  after  a  refusal 
at  that  time  without  any  adjournment 
for  the  purpose  of  consideration. 

Tdlfourd  Salter,  in  support  of  the  rule. — 

(1)  By  Bection  8,  in  certain  case*  a  patty  may 
appeal  if  within  two  days  after  the  determination 
or  direction  of  the  Judge  he  give  notice,  and  if 
security  be  given  as  directed ;  and  by  section  10, 
if  upon  the  trial  of  the  issue  the  Judge  gives  leave 
to  more  in  one  of  the  Superior  Courts,  the  par^ 
may  apply  within  the  time  limited  fox  each  mo- 
tions in  such  Courts. 
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What  took  plaoe  shews  that  the  Jndge 
vaa  really  in  donbt,  and  practically  re- 
gerred  his  decision,  which  when  given 
refened  back  to  the  time  of  the  trial ;  and 
fbrther,  leave  need  not  be  given  at  the 
condiLBion  thereof,  as  "  npon  "  dora  not 
mean  "  immediately  after." 

BoyiLL,  O.J. — The  question  is,  as  to  the 
time  at  which  leave  to  appeal  may  be 
given.  There  have  been  varioos  statutes 
respecting  certificates  for  costs,  special 
Junes  and  other  matters,  in  which  the 
wording  has  been  slightly  different ;  here 
the  wo^s  are  that  "if  npon  the  trial " 
the  Judge  gives  leave  to  move,  the  mo- 
tion may  be  made.  It  seems  to  me 
that  the  certificate  need  not  be  given 
during,  but  may  be  given  after  the  trial, 
and  that  as,  even  t£  the  words  "im- 
mediately after"  had  been  used,  they 
would  mean  within  a  reasonable  time, 
here  the  leave  may  be  given  within  such 
time.  What,  then,  is  the  rule  which  is 
to  govern  ns  in  determining  what  is  a 
reasonable  time  in  the  present  case  P  In 
Shutileumrth  v.  Cocker  (2),_Maule,  J.,  says : 
"It  is  not  necessary  to  enter  into  the 
question  whether  or  not  the  certificate 
under  this  statute  must  be  granted  im- 
mediately ;  but  I  should  rather  say,  that 
it  was  the  intention  of  the  Act  to  exclude 
any  impression  being  made  on  the  mind 
of  the  Jndee  except  what  was  produced 
at  the  trial ;"  and  Bosanquet,  J.,  says  : 
with  regard  to  giving  the  certificate,  "  I 
am  strongly  inclmed  to  think  that  it  ought 
to  be  granted  as  soon  as  the  cause  is  tried, 
and  that  it  should  not  be  left  for  a  Aitnre 
period,  unless  the  application  is  made 
directly,  and  the  Judge  by  consent  takes 
time  for  consideration."  This  case  vras 
rated  in  Thompson  v.  Oibson  (3),  where 
the  question  was,  whether  a  certificate 
for  costs  given  by  a  Judge  at  his  lodgings 
after  adjonming  the  Court  was  given 
"immediately  aftxrwards,"  within  3  &  4 
Vict.  c.  24,  and  such  certificate  was  held 
good.  And  there  Alderson,  6.,  says,  as  to 
ShutOeiBoHh  v.  Cocker  (2),  "  My  brother 
Maule's  principle  is  that  the  Judge  should 

(2)  1  Uan.  &  Gr.  829,  at  p.  840;  s.  c.  10  Law  J. 
Bqj.  (if.B.)  CJ.  I. 

(3)  8  Mee.  &  W.  281 ;  8.  c  10  Law  J,  Bep. 
(x.s.)  Esch.  241. 


act  only  on  the  impression  received  by 
him  in  trying  the  cause,  and  as  soon  as 
conveniently  may  be  afterwards.  I  do 
not  see  how,  except  on  that  ground,  8hui- 
tleworth  v.  Cocker  (2)  can  be  supported." 
WHIst  Lord  Abinger  says,  "If  I  could 
see  upon  this  Act  of  Parliament  that  it 
was  the  intention  of  the  Legislature  that 
not  a  single  moment's  interval  should 
take  place  before  the  granting  of  the  cer- 
tificate, I  should  tliink  myself  bound  to 
defer  to  that  declared  intention.  But  it 
is  admitted  that  this  cannot  be  its  inter- 
pretation ;  we  are,  therefore,  to  see  how, 
consistently  with  common  sense  and  the 
principles  of  justice,  the  words  'imme- 
diately afterwards '  are  to  be  construed. 
If  they  do  not  mean  that  it  is  to  be  done 
the  very  instant  afterwards,  do  ihey  mean 
within  ten  minutes  or  a  quarter  of  an 
hour  afterwards  ?  I  think  we  should 
interpret  them  to  mean  within  such  rea- 
sonable time  as  will  exclude  the  danger  of 
intervening  facts  operating  upon  the  mind 
of  the  Judge  so  as  to  disturb  the  impres- 
sion made  upon  it  by  the  evidence  in  the 
cause ;  and  I  am  diisposed  to  adopt  the 
construction  put  upon  the  clause  by  my 
brother  Maule,  that  tbe  certificate  is  to 
be  '  tiie  result  of  the  Judge's  impression 
at  the  time.'  I  read  the  clause  as  if  the 
word  '  thereupon '  had  been  found  in  it 
— that  the  act  is  to  be  done  '  immediately 
thereupon ' — that  is,  upon  no  other 
matter  than  the  facts  of  the  cause,  and  as 
soon  as  conveniently  may  be  after  the 
verdict."  And  Alderson,  B.,  also  says 
that  it  appears  from  Pybtit  v.  Mitford  (4), 
"  that  •  though  the  word  immediately  in 
strictness  excludes  all  mean  time,  yet  to 
make  good  the  deeds  and  interests  of  the 
parties  it  shall  be  construed  such  con- 
venient time  as  is  reasonably  requisite  for 
doing  the  thing.'  "  And  Bolfe,  B,,  says, 
"  I  think  the  words  used  by  my  brother 
Maule  afford  the  best  test  as  to  the  proper 
construction  of  the  statute,  coupling  with 
it  the  additional  qualification  that  it  is  to 
be  done  with  all  convenient  speed."  This 
seems  to  be  the  best  interpretation  to  put 
on  these  statutes,  and  applying  it  to  the 
present  case  was  leave  given  within  a 
reasonable  time  ?    It  appears  that  at  the 

(4)  2  Leon.  77. 
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conoloBion  of  the  trial  the  Jadge,  ttotiiig 
Tiiider*the  impressionB  formed  at  the  time, 
refused  leave,  and  therefore  it  seema  to 
_  me  the  reasonahle  time  was  determined  ; 
bnt  even  if  thia  be  not  so,  section  8  shews 
that  where  there  is  no  leave  notice  of 
appeal  most  be  given  within  two  days, 
and,  therefore,  that  would  be  the  extreme 
time  within  which  leave  could  be  given. 
I  am  clearly  of  opinion  that  the  leave 
gfven  on  the  appUcation  on  the  Monday 
was  not  given  "  upon  the  trial,"  especially 
as  an  apphcation  had  been  made  and  re- 
fused at  the  conclusion  of  the  trial  on  the 
Thursday. 

KzKTisQ,  J. — ^I  am  of  the  same  opinion. 

BSEIT,  J. — The  substance  of  the  stotate 
is  that  if  the  Judge  is  of  opinion  that  the 
matter  is  fit  for  the  consideration  of  .the 
Court,  he  is  to  give  leave  to  move,  and 
the  motion  in  pursuance  thereof  is  to  be 
made  practically  within  four  days,  but  if 
there  be  no  leave  the  party  must  give 
notice  within  two  days  and  also  give 
secnriiy.  Therefore  the  substance  is  that 
if  the  Judge  thinks  the  matter  fit  he  ia  to 
give  leave,  and  the  motion  must  be  within 
four  days.  Now  this  leave  is  to  be  given 
without  the  interference  of  the  person 
against  whom  the  leave  is  given,  and 
without  argument,  and  his  presence  there- 
fore is  immaterial.  The  question  is 
whether  the  leave  is  to  be  given  "  imme- 
diately after  "  the  trial.  Now  these  words 
are  not  used  in  the  Act,  and  it  is  admitted 
that  the  words  "  if  upon  the  trial "  do 
not  mean  "  during,"  therefore  they  mean 
"  after,"  and  therefore  the  statute  is  to  be 
read  "  if  after  the  trial."  Now  where 
the  legislature  limits  the  time  it  does  so 
speoiaJJy,  thus  in  section  8  there  is  a  limit 
of  two  days,  and  in  section  10  practically 
a  limit  of  four  days,  the  time  within  which 
similar  motions  must  be  made  in  the 
Supranor  Courts.  It  follows,  therefore,  that 
as  respects  this  matter  the  time  must  be 
a  reasonable  time.  What,  then,  is  a  rea- 
sonable time  P  No  one  is  hurt  if  it  be 
within  four  days.  It  is,  however,  said 
that  the  time  is  limited,  because  the  Judge 
refused  leave,  and  that  though  there  be 
no  injury  he  was  thereby  bound  and  es- 
topped.   But  if  he  can  have  four  days  he 


was  not  estopped  by  what  was  done,  and 
therefore  the  leave  was  a  doe  leaTS  to  i^ 
peal  within  the  statute. 

Gbove,  J. — I  am  of  opinion  that  tiie 
rule  should  be  discharged.  "  XTpcm " 
does  not  necessarily  mean  "  during." 
Here  the  matter  was  not  adjourned  nor 
was  there  simply  nothing  done,  but  the 
Judge  refused  leave.  Under  these  cir- 
cumstances the  plaintiff  daring  two  days 
had  a  right  to  appeal  by  giving  notioe  and 
security,  but  he  gives  no  notice,  and  the 
defendants  may  well  oondude  the  matter 
to  be  at  an  end,  and  grreat  inconvenience 
might  occur  if  afterwards  the  Judge  might 
give  leave.  At  the  utmost,  even  if  there 
had  been  no  refusal,  the  Judge  had  power 
to  give  leave  only  up  to  the  time  limited 
for  giving  notice  of  appeal,  i.e.  two  dayi. 
The  Judge  cannot  after  that  give  leaver 
particularly  as  he  refused  it  at  the  end  of 
the  trial. 

Rule  cUeoharged. 

Attorneys— J.  Long,  for  pUintifF;  BoicheUa,  for 

defendants. 


[IN   THE    EXCHEQUER    CHAIKBEB.] 

(^Appeal  from  the  Court  of  Gomvum  Pleat.) 

1873.     Ipeabson  v.  thb   commkboial 
June  20.  j     nviON  assusancb  oompast. 

Shipping — Itmiranee  agaitut  Fire. 

A  steamship  was  vnswed  against  fire  at 
"  lying  in  the  V.  dodcs,  loith  liberty  to  go 
into  dry  dock"  She  was  taken  aiong  the 
Thames  to  a  proper  dry  dock,  and  onherre- 
tum  stopped  in  the  Thames  to  put  on  part 
of  her  paddles,  which  had  been  taken  off  to 
admit  her  into  the  dry  dock,  a  proceeding 
•  usual  Wider  the  circumstances,  and  during 
sttch  stoppage  was  burnt : — H^d  (affirming 
the  decision  beUm),  that  this  was  not  a  loss 
within  the  insurance. 

This  was  an  appeal  firom  a  decision  of 
the  Court  of  Common  Pleas,  reported 
33  Law  J.  Bep.  (n.s.)  C.P.  85. 

The  plaLutiff  insnrad  with  the  defend- 
ants against  fire  a  steajnship  as  "  lying 
in  the  Victoria  Docks,  London,  with 
liberty  to  go  into  dty  dock."  The  nearest 
dry  dock  was  too  szoall  to  i^dmit  the  ship, 
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which  was  therefore  taken  two  miles  along 
the  Thames  to  the  only  dry  dock  which 
she  oonld  enter,  and  then  only  by  taking 
off  a  portion  of  her  paddles.  On  her  re- 
tain she  stopped  some  days  in  the  Thames 
to  pat  on  her  paddles,  which  was  found 
to  be  nsaal  nnder  the  circumstances,  and 
daring  such  stoppage  was  bnmt.  The 
Court  below  decided  that  the  defendants 
were  not  liable. 

Waikin  Williams,  for  the  plaintiff,  con- 
tended, first,  that  the  dry  dock  was  a 
proper  one,  and  secondly,  that  at  the 
time  of  loss  the  ship  was  covered  by  the 
insuraiice ;  he  cited  SouUlon  y.  Lupton  (1). 

EZbi.lt,  C.B.  —  I  hare  no  doubt  that 
the  judgment  should  be  afi&rmed.  This 
is  not  an  insuraiice  on  a  voyage,  but 
against  fire  while,  the  ship  is  in  particu^ 
ua  places,  and  attaches  not  only  whilst 
the  ship  is  in  the  Victoria  and  dry  docks, 
hut,  as  she  necessarily  must  proceed  to 
the  dry  dock,  also  extends  to  the  short  time ' 
and  to  the  place  where  she  is  during  her 
transit  from  the  one  to  the  other,  and  her 
return,  without  undue  delay.  But  here, 
instead  of  returning  direct  without  nn- 
neoeaaary  delay,  from  the  dry  dock  to  the 
Victoria  dock,  she  was  moored  for  ten 
days  in  the  Thames,  to  reinstate  her  wheels, 
and  if  the  parties  had  contemplated  an 
uuurapce  in  the  river  Thames,  they  would 
have  said  so,  and  it  would  increase  the 
liak  if  we  held  that  the  insurance  ap- 
plied. It  is  said  that  it  was  usual  to  do 
what  was  done,  and,  may  be,  it  was  so 
lor  many  purposes ;  but  if  so,  the 
plaintiff  ought  to  have  insured,  so  as 
to  cover  this.  It  has  been  said  that 
only  the  -adjoining  dry  dock  was  meant, 
bat  it  is  clear  the  int^tion  was  that  the 
ship  should  go  into  a  practicable  dry  dock, 
and  the  insurance  was  on  the  ship  while 
in  the  Victoria  dock,  a  practicable  dry 
dock,  on  her  passage  there  and  back,  but 
not  whilst  in  the  Thames  for  other  pur- 
poses than  that  of  passing  from  one  dock 
to  the  other. 

Mabtin,  B. — I  am  of  the  same  opinion. 
The  insurance  was  on  the  ship  while  in 
certain  places,  viz.,  the  Victoria  dock, 
the  dry  dock,  and  there  and  back. 

(I)  16  Com-  B.  Bep.  N.a  113 ;  a.  c.  83  Lav  J. 
Bqt.  (ica)  CP.  87. 


BucKBUBM,  J.  —  I  am  of  the  same 
opinion.  The  only  doubt  I  have  is  as  to 
the  time  of  passing  from  one  dock  to  the 
other.  I  agree,  however,  with  the  rest  of 
the  Court,  and  think  that  the  ship  was 
covered  in  the  Victoria  dock,  the  dry  dock, 
and  perhaps  on  her  passage  between  them. 
But  here  she  was  in  the  Thames,  and 
not  in  a  place  where  she  was  insured. 

Clbasby,  B. — The  ship  clearly  was  not 
insured  at  the  place  where  she  was  lost. 
Her  being  there  was  an  entirely  unexpected 
thing  ;  and  when  it  is  said  it  was  usual  to 
do  what  was  done,  no  doubt  it  was,  when 
that  occasion  arose,  but  the  matter  was 
not  within  the  policy. 

Qtiain,  J.,  and  AscHiBALD,  J.,  concurred. 

Jvdgment  affrmed. 

Attorneys— C.H.  Cotterell,  for  appellant  j  Thomas 
&  Hollams,  for  rospondeats. 


[IN  THE  EXCHEQUER  CHAMBER.] 
(Appeal  from  the  Court  of  Gammon  PUm.) 

1873        1  '^</ -^ Jf-«^'' -^  •^■^ -^ *'  ^ '^^ 
June  18,"  19.}       ^"""-  -'" 


BEVELIi  V.  BLAKE. 


Bcmhruptey  —  Jurisdiction  of  County 
Court— 32  ^  33  Vict.  c.  71.  s.  87. 

Wliere  a  petition  in  hanhruptcy  is  pre- 
f erred  under  32  ^  33  Vict.  c.  71.  in  a  County 
Court  against  a  person  as  residing  within  its 
district,  and  he  is  adjvdicated  bankrupt 
thereon,  such  adjudication  not  being  re- 
scinded or  appealed  against  is  final  and 
concltisive,  though  it  turns  out  that  he 
traded  within  the  London  district ;  and  the 
trustee  in  bankruptcy  is  entitled  to  the  pro- 
ceeds of  an  execution  on  such  trader's  goods 
which  are  retained  in  the  sheriff's  hands 
under  section  87,  (2u0  notice  of  the  petition 
honing  been  given  vmder  that  section,  as  it 
is  not  necessary  that  the  adjudication  should 
be  against  such  person  as  a  trader,  and  it  is 
sufficient  if  there  be  an  adjudication  against 
him  and  he  be  in  fact  a  trader. 

This  was  an  appeal  from  the  decision 
of  the  Court  of  Common  Pleas,  reported 
41  Law  J.  Rep.  (n.a.)  CP.  129.  The 
fitcts  of  the  case  are  fuUy  set  forth  in  the 
report  of  the  case  in  Ihe  Court  below, 
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and  the  following  short  statement  will  be 
fiufficient  for  the  purposes  of  the  present 
report. 

The  goods  of  one  Maxwell  were  seized 
and  sold  nnder  an  execution  at  the  sait 
of  the  defendant.  Notice  was  duly  served 
on  the  sheriff  under  32  <fc  38  Vict.  c.  71. 
s.  87,  of  a  petition  in  bankmptcy  against 
Maxwell.  This  petition  was  preferred  at 
the  Greenwich  Gonnty  Goort  against  Max- 
well as  a  gentleman  residing  within  the 
district  of  that  Court,  and  not  residing  or 
carrying  on  business  in  the  London  district, 
and  was  founded  on  an  act  of  bankruptcy 
which  would  render  even  a  non-trader 
liable  to  be  made  bankmpt,  and  he  was 
eventually  declared  bankrupt,  though  it 
had  come  to  the  knowledge  of  the  peti- 
tioner that  Maxwell  carried  on  business 
in  London,  and  the  plaintifi*  was  made 
trustee.  An  interpleader  between  the 
plaintiff  and  defendant  was  then  institrlted 
to  try  the  right  to  the  jnoney  in  the 
sheriff's  hands,  and  a  verdict  was  found 
for  the  plaintiff  with  leave  to  the  defend- 
ant to  move  to  enter  it  for  himself,  pur- 
suant to  which  a  rule  nisi  was  granted 
and  afterwards  discharged  by  the  Court 
of  Common  Pleas. 

Benjamdn  {Bathwsi,  of  the  Equiiy  Bar, 
and  Morgan  Howard  with  him),  for  the 
appellant,  contended,  first,  that  the  adju- 
dication was  void  for  fraud,  and  that 
the  petitioner  ought  not  to  reap  advan- 
tage from  wilfully  taking  wrong  proceed- 
ings ;  second,  that  the  County  Court  was 
an  inferior  Court  and  had  no  jurisdiction, 
and  that  the  adjudication  was  therefore 
void,  and  this  fact  could  be  shewn ;  third, 
that  under  section  87  the  adjudication 
must  be  against  the  debtor  as  a  trader. 
He  cited  dicta  of  Willes,  J.,  in  TJie  Queen 
V.  The  Sadlers'  Company  (1),  and  Lord 
Brougham  in  Bandon  v.  Becker  (2),  and 
Ex  parte  Bnckland  (8). 

B.  W.  Williams,  for  the  respondent, 
contended,  first,  that  the  County  Court 
was  part  of  the  Court  of  Bankruptcy, 
which  is  a  Superior  Court,  that  there  was 
jurisdiction,  and  that  the  adjudication  was 
vaUd  unless  set  aside  under  the  statute  ; 

(1)  10  HX.  Cas.  431 ;  8.  c.  32  Law  J.  Bep. 
(m.s.)  Q.B.  387. 

(2)  3  CI.  &  F.  479. 

(3)  42  Iaw  J.  Bep.  (na)  Bankr.  82. 


second,  that  it  was  sufficient  under  section 
87  that  there  should  be  an  adjudication 
against  the  debtor,  and  that  he  should  be 
in  fact  a  trader.  He  cited  Ex  parte 
Bayner  (4). 

Kellt,  C.B. — I  am  of  opinion  tiiat  the 
judgment  of  the  Court  below  should  be 
affirmed.  It  appears  to  me  that  every 
County  Court,  unless  it  be  exdnded  there- 
from by  the  order  of  the  Lord  Chancellor, 
has  jurisdiction  to  entertain  every  petition 
in  bankruptcy  and  decide  it  whatever  be 
its  nature,  provided  enough  appears  on 
the  petition  to  call  on  such  Court  to  adju- 
dicate. Let  us  then  see  what  constitutes 
a  good  petition.  And  looking  to  section 
8  it  appears  to  me  that  where  a  petition, 
framed  according  to  that  section,  is  pre- 
ferred in  a  County  Court,  that  Court  is 
bound  to  entertain  it,  and  if  satisfied  that 
the  allegations  aro  true  and  prove  the 

Eerson  to  be  liable  to  be  made  bankrupt, 
as  no  choice,  but  is  bound  to  adjudicate 
him  bankrupt;  and  as  respects  what  is 
said  in  that  section  as  .to  proof  of  the 
trading  if  necessary,  that  means  that  if  it 
foe  necessary  in  order  to  make  out  an  act 
of  bankruptcy  to  allege  trading  there  is 
to  be  proof  of  it.  In  the  present  case  Uie 
petition  alleged  a  sufficient  debt,  nothing 
as  to  trading  (except  that  the  person 
petitioned  against  did  not  reside  or  trade 
in  the  London  district),  and  an  act  of 
bankruptcy ;  and  such  petition  being  dnly 
presented  it  became  the  duty  of  the  County 
Court  to  look  to  the  allegations  of  the 
petition  to  see  whether  they  were  sufficient 
if  true  to  make  the  person  bankrupt, 
and  they  being  so,  if  it  found  that  they 
were  true,  which,  if  there  were  no  oppo- 
sition, would  be  determined  on  the  affi- 
davit verifying  the  petition,  it  was  the 
imperative  duty  of  such  Court  to  adjudi- 
cate him  bankmpt.  I  think,  therefore, 
that  here  the  petition  was  correct  in  form, 
that  it  was  duly  before  the  County  Court, 
that  there  were  allegations  of  all  that  was 
necessary,  and  that  the  Court  had  juris- 
diction, and  it  was  its  duty  to  adjudge  the 
debtor  bankrupt.  But  then  it  is  said  that 
it  turned  out  in  fact  that  the  debtor  traded 
wil^in  the  London  district,  and  the  ques- 

(4)  41  Law  J.  Bep.  (k.r.)  Bankr.  28. 
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tion  is  whether  the  existence  of  this  fact 
denied  in  the  petition,  and  not  known  to 
the  (yoonty  Court,  makes  the  adjudication 
void.     The  consequences  of  holding  that 
this  WEkS  so  would  be  that  such  a  petition 
might  be  presented,  there  might  be  no 
opposition,  nothing  to  raise  a  doubt  as  to 
the  County  Court  being  the  proper  Court, 
the  assets  might  be  collected  and  dis- 
tributed, and  everything  wound  up,  and 
yet  years  after  because  it  was  ascertained 
that  the  debtor  had  a  share  in  some  joint 
stook  company,  a  fact  previously  utterly 
unknown,  the  whole  proceedings  would  be 
void.  Such  consequences  would  be  fearful, 
hat  there  is  nothing  in  the  statute  to  shew 
(on  the  contrary  it  negatives  this)  a  want 
of  jurisdiction,  or  that  the  adjudication 
can   he  impeached,   except  in  the  way 
pomted  out  by  the  statute  itself.    Suppose 
even  the  debtor  had  appeared  and  shewn 
that  though  it  was  unknown  he  was  a 
trader  in  the  London  district,  the  mere  alle- 
gation would  not  be  proof,  the  Court  must 
have  enquired  and  ascertained  the  truth  of 
this,  and  if  satisfied  would  have  dismissed 
the  petition,  if  not,  adjudicated  him  bank- 
rapt.     It  may  be  the  decision  might  be 
wrong,  but  if  so  there  is  nothing  to  shew 
that  tixe  adjudication  is  therefore  void,  on 
the  contrary  sections  71,  72  make  ample 
provision  as  to  what  is  to  be  done.  Under 
section    71,    the    County  Court    might 
rescind,  or  any  aggrieved  person  might 
appeal,  and  though  it  is  not  necessary  to 
decide   so,  I  think   that   the    execution 
creditor  was  an  aggrieved  person,  at  all 
events  an  agg^eved  person  may  appeal 
and  get  the  adjudication  set  aside.    And 
if  there  be  any  doubt  as  to  whether  it 
was  competent  to  the  County  Cooit  to 
enquire  as  to  the  question  or  trading  if 
raised,  section  72  directly  confers  on  that 
Coiart  power  to  entertain  all  questions 
expedient  or  necessary  for  doing  complete 
justice,  and  its    decision   is  not  to  be 
restrained  by  any  other  Court  or  appealed 
against  except  as  directed  by  the  Act. 
In  the  present  case,  then,  even  if  the  bank- 
rupt had  appeared,  the  matter  would  have 
been  for  the  County  Court,  it  would  have 
been  impossible  to  determine  the  fact  of 
trading  without  enquiry,  and  the  County 
Court  must  have  determined  it,  subject  to 
the  right  of  appeal.    I  think,  therefore, 


that  not  only  on  the  presentation  of  a 
petition  good  on  its  face,  and  containing 
the  requisites  enabling  the  County  Co.urt 
to  adjudicate,  is  it  its  duty  and  is  it  bound 
to  entertain  the  petition,  and,  if  satisfied, 
adjudicate  the  debtor  bankrupt,'^but  that, 
even  without  reference  to  section  10,  the 
adjudication  is  final  and  conolosive  unless 
rescinded  or  appealed  from.  The  last 
question  is  whether  section  87  applies,  the 
adjudication  being  against  one  who  is  not 
described  as  a  trader  but  turns  out  to  be 
one.  And  it  appears  to  me  that  whether 
he  be  adjudicated  bankrupt  as  a  trader  or 
not  this  does  not  affect  the  section,  but 
that  if  the  goods  of  a  trader  be  taken  and 
there  be  notice  of  a  petition  in  bankruptcy 
though  he  be  not  so  described,'  all  its 
requisites  are  complied  with. 

Mabtin,  B. — I  am  of  the  same  opinion, 
and  think  that  the  judgment  of  the  Court 
below  should  be  affirmefl  on  the  ground 
that  the  proceedings  in  the  County  Court 
were  only  irregular,  and  that  as  the  debtor 
was  a  trader  tiie ;  requirements  of  section 
87  were  fulfilled. 

BucEBUBN,  J. — I  am  of  the  same 
opinion,  and  I  will  first  deal  with  sec* 
tion  87.  The  argument  is  that  there 
must  he  a  petition  and  adjudication 
against  the  debtor  as  a  trader,  but  this  is 
not  so,  and  where  there  is  a  petition 
and  adjudication  and  he  ia  de  facto  a 
trader,  this  is  enough,  and  I  think  it 
clear  that  there  is  no  such  thing  tm  a, 
petition  against  him  as  a  trader.  All 
debtors  may  be  made  bankrupt,  and 
though  there  must  be  an  act  of  bank, 
ruptcy  and  there  are  some  acts  of  bank- 
ruptcy which  apply  to  the  case  of  a 
trader  only,  and  the  consequences  in  case 
of  the  debtor  being  or  not  being  a  trader 
are  different,  still  the  debtor  is  to  be  ad- 
judged bankrupt,  and  I  cannot  find  any- 
thing in  the  statute  to  shew  that  the 
petition  and  adjudication  are  to  have  a 
different  effect  according  as  he  is  a  trader 
or  not.  Looking  to  section  8  and  form 
10,  it  is  clear  that  "  if  necessary  "  means 
only  where  the  act  of  bankruptcy  relied 
on  is  one  which  is  only  an  act  of  bank- 
ruptcy if  the  debtor  be  a  trader,  and  the 
adjudication  and  form  26  shew  that 
it  is  only  in  .such  case  that  it  is 
necessary  to  allege  and  prove  trading. 


Digitized  by 


Google 


168 


OOTJST  OF  COMMON  PLEAS  i 


[N.S. 


The  fallacy  of  ihe  argament  has  been  the 
assertion  that  there  is  a  difiference  be- 
tween a  petition  ag^sfc  a  debtor  when 
he  is  or  is  not  a  trader,  but  he  is  a  bank- 
rapt  whether  he  is  or  is  not  a  trader ;  and 
thongh  the  consequences  no  doubt  are 
different,  it  was  not  meant  that  there 
should  be  any  such  difference,  and  it 
would  be  monstrous  to  say  that  where 
the  adjudication  is  on  the  ground  of  the 
debtor  not  being  a  trader,  and  it  is  dis- 
covered that  he  is  one,  that  there  must  be 
a  fresh  petition.  And  taking  this  view, 
section  87  applies  where  there  has  been 
an  adjudication,  and  the  debtor  is  defaeto 
a  trader. 

We  now  come  to  the  second  point 
which  arises  on  section  59,  which,  un- 
fortunately by  its  definition  of  "  the 
Court,"  creates  some  confusion.  Here 
the  petition  was  presented  in  the  County 
Court,  within  wffose  district  the  debtor 
resided,  in  ignorance  of  his  being  a  trader 
within  the  London  district,  a  fict  after- 
vrards  discovered,  and  it  has  been  said 
that  the  adjudication  is  void  for  fraud,  but 
the  circumstances  fall  short  of  that,  and 
the  real  question  is  whether,  as  my  brother 
Brett  thought,  the  County  Court  has 
jurisdiction  only  if  the  debtor  reside  in  its 
district,  and  do  not  reside  or  carry  on 
trade  within  the  London  district,  and  is 
an  inferior  Court  in  the  sense  that  if  it 
exceeds  its  jurisdiction  its  proceedings  are 
void,  and  this  fact  may  be  shewn.  I  do 
not,  however,  think  that  this  is  so.  Sec- 
tion 80,  sub-section  6  and  sections  65, 
66,  shew  that  the  County  Court  is  a 
branch  of  the  Court  of  Bankruptcy, 
which  is  a  principal  Court  of  record, 
whose  proceedings  can  only  be  set  aside 
on  appeal,  and  section  10  shews  that  the 
intention  was  that  any  Court  trying  col- 
lateral matters  should  treat  its  judgment 
as  conclusive  as  an  adjudication  of  bank- 
ruptcy. If  under  section  59  it  were  ne- 
cessary to  enquire  whether  there  was 
concealed  trading,  this  matter  might 
always  be  started,  but  taking  the  County 
Court  as  a  branch  of  a  principal  Court  of 
record  with  a  right  of  appeal,  there  is  no 
reason  why  its  proceedings  should  not  be 
binding  till  reversed.  It  is  not  necessary 
to  say  what  should  be  done  in  such  case, 
but  it  is  pretty  clear,  from  Exparte  B-uch- 


Iwnd  (3),  what  the  Chief  Judge's  opinionis, 
and  I  hope  he  is  right,  and  here  he  would 
have  tnUisferred  tiie  matter  to  his  own 
Court. 

Cleasbt,  B. — I  am  of  the  same  opinion. 
It  is  said,  first,  that  the  adjudication  is 
unavailable,  because  of  the  conduct  of 
the  parties ;  secondly,  that  the  County 
Court  could  not  entertain  the  petition ; 
thirdly,  that  the  case  is  not  one  to  which 
section  87  applies.  The  first  objection, 
however,  looking  to  the  leave  reserved, 
does  not  arise,  and  to  be  available  should 
have  been  distinctly  taken.  As  respects 
the  second,  forms  10,  37,  88  make  it 
clear,  even  without  sections  10,  72,  that 
it  was  a  matter  for  the  adjudication  of 
the  County  Court  which  has  adjudicated. 
Ab  to  the  third,  though  I  have  had 
doubt,  and  cannot  say  it  is  entirely  re- 
moved, I  think  it  is  the  ficMit  of  trading,  not 
the  form  of  proceedings,  which  governs. 

QuAiN,  J. — I  am  of  the  same  opinion, 
on  the  ground  that  sections  59,  66,  80, 
sub-sect.  6,  together  shew  that  theee 
Courts  are  all  branches  of  the  same  Gonrt^ 
and  that  if  the  Couniy  Court  be  wrong 
this  is  only  on  irregularity  to  be  set  right 
by  that  Court  or  on  appeal ;  and  that  aa 
respects  section  87,  thongh  I  have  had 
doubts,  it  is  not  necessary  that  the  adja* 
dication  should  be  against  the  debtor  as 
a  trader. 

Archibald,  J. — ^I  also  am  of  the  same 
opinion ;  as  I  think  that  the  Couniy  Court 
had  jurisdiction  on  such  a  petition  as  the 
present  to  entertain  it  and  adjudicate,  and 
that  if  such  adjudication  stands  and 
there  be  no  appeal,  we  (especially  looking 
to  section  10)  cannot  say  it  is  invalid ; 
and  as  I  come  to  the  conclusion  (as  re- 
spects section  87),  that  there  is  nothing 
to  bind  the  petitioner  to  present  a  petition 
{^lainst  the  debtor  as  a  trader,  except 
where  the  act  of  bankrupt(7  is  one 
where  the  debtor  must  be  a  trader  to 
make  it  one,  that  the  adjudication  is 
general,  and  that  if  the  debtor  be  in  fact 
a  trader,  the  conseqnences  of  that  section 
apply. 

Judgment  affirmed. 

Attorneys— John  Rue,  fop  appellant ;  Brookabank 
&  GaUand,  foi  respondent. 


Digitized  by 


Google 


Vol. 


Vol.  42,]    ^  TRINITT  TERM,  1873. 


169 


[IN  THE  HOUSE  OF  LORDS.] 

1872       ~1 

BANKIN,   appellant   (defett- 

dant    in    the    action) ; 

POTTEB  AHD   OTHGBS,   re- 

gpondenia  (^plaintiffs  tn 
the  action). 


Jnne  28. 

July  1,  4,  5, 

1878. 

Feb.  24. 

Maj5. 


Marine  Insurance — Prospeeiive  Freight 
— Total  Loaa— Notice  of  Abandonment. 

Notice  of  abandonment  need  not  be  given 
tchere  there  is  nothing  which  on  abandon- 
ment  can  pass  or  be  of  vaiue  to  the  aban- 
donee. 

A  ship  being  chartered  for  a  voyage 
fivm  Gcdeutta  to  London,  she  being  at  the 
time  at  sea  on  a  voyage  out  to  New  Zealand, 
and  thence  to  GdUsutta,  the  owners  effected 
an  insurance  on  the  chartered  freigMfrom 
OaJoutta  to  London,  but  such  inswrcmce  was 
only  for  the  preliminary  voyage  to  New 
Zealand.  The  ship,  during  stich  prelimi- 
nary voyage,  got  aground  and  sustained 
rtich  damage  as  would  have  jusUJu^the 
ovmers  had  they  been  then  aware^^ the 
actual  extent  of  it  in  abandoning  the  vessel 
aud  treating  the  loss  as  a  constructive  total 
loss,  but  though  several  surveys  were  lield  on 
her  after  she  arrived  at  New  Zealand,  there 
were  no  means  there  of  ascertaining  her 
real  condition  as  it  was  necessary  for  that 
purpose  that  she  should  be  taken  into  a  dry 
dock  or  put  on  a  patent  slip,  neither  of 
tehMsh  existed  at  New  Zealand.  The  sur- 
veyors recommended  certain  repairs  being 
done,  and  that  the  ship  shoidd  be  put  in  a 
dry  dock  or  on  a  slip,  at  the  nearest  availaJjle 
jmi,  for  fiiriher  examination  ;  but  they  did 
not  state  thai  they  apprehended  she  had 
mutained  any  extensive  damage  beyond 
tohat  had  been  ascertained,  and  they  advised 
the  captain  to  proceed  in  baUast  on  his 
voyage  as  soon  as  the  necessary  repairs 
poinied  out  Ttad  been  completed.  The  vessel 
was  particiUy  repaired  and  proceeded  in 
ballast  to  GaloiUta,  where  on  putting  her 
into  dry  dock,  her  real  condition  was  ascer- 
tained. On  the  owners  being  informed  of 
this,  they  at  once  gave  notice  of  abandon- 
ment to  the  underwriters  both  on  the  ship 
and  on  freight,  there  having  been  also  an 
meurance  on  the  ship.  The  accident  to  the 
ship  had  occnrred  in  May  and  Jv/ne,  1868, 
and  she  migM  have  left  New  Zealand  in  ^ 
faUoimng  September,  but  for  the  captain 

Vww  Sbbim,  43.— C.F. 


not  having  sufficient  funds  to  effect  tJie 
necessary  repairs.  This  deficiency  of  funds 
arose  from  great  expenses  which  had  been 
incurred  in  getting  the  vessel  off  from  where 
she  had  grounded,  and  in  meeting  claims  of 
passengers  for  breaches  of  the  Passenger 
Act,  and  of  consignees  of  the  outward  cargo 
for  damage  thereto,  and  also  from  the  v/nvnU 
lingness  of  the  owners^  a^ent  at  New  Zea- 
land to  advance  what  was  required  without 
specific  directions  from  the  owners  to  do  so. 
When  at  length  these  directions  amved  the 
money  was  advanced  and  the  ship  repaired 
without  further  delay ;  but  the  result  of  U 
altogether  was  the  detention  of  the  ship  at 
New  Zealand  to  the  14^h  of  April,  1864!, 
an  which  day  she  left  for  Oaleutta : — 

"ELeld,  first,  that  as  there  was  a  construe' 
Uve  total  loss  of  the  ship,  it  was  impossibla 
for  its  owners  to  earn  the  chartered  freight, 
and  there  was  therefore  oai  actual  and  not  a 
constructive  total  loss  of  such  freight}  there- 
fore no  notice  of  aiandonlnent  was  necessary. 
Secondly,  that -no  such  notice  was  necessary 
inasm/uch  as  the  ship  never  hamng  been 
ready  to  receive  the  chartered  cargo  there 
was  nothing  to  abandon  to  the  imderwriter 
on  freight.  And  thirdly,  that  sufficient  no' 
Hce  of  abandonment  of  freight  was  given, 
if  .such  notice  was  necessary,  in  order  to 
recover  as  for  a  total  loss  on  the  insurance 
on  freight. 

f  This  was  an  appeal,  upon  a  joint  CasS, 
against  a  judgment  of  tne  Court  of  Ex- 
chequer Chamber,  which  reversed  a  judg* 
ment  of  the  Court  of  Common  Fleas 
upon  an  action  brought  upon  a  policy  of 
insurance  on  fireight  to  be  earned  by  a 
ship  called  the  Sir  WiUiam  Eyre,  of  wmch ' 
the  plaintiffs  were  owners  as  mortgagees 
in  possession.  The  height  was  to  be 
earned  under  a  charter-party  entered  into 
between  the  plaintiffs  and  one  De  Mattos, 
dated  the  9th  February,  1863,  by  which 
it  was  agreed  that  the  ship,  then  at  sea, 
should  proceed  to  ISew  Zealand  with  a 
cargo  for  the  owners'  benefit,  and  haying 
arrived  and  discharged  the  same,  and  be- 
ing made  tight,  staunch  and  strong,  and 
oveiy  way  fitted  for  the  voya^,  should 
proceed  to  Calcutta,  and  there,  being  tight, 
staunch  and  strong,  and  every  way  fitted 
for  the  voyage,  should  load  from  the  &c- 
tors  of  thfl  freighter  a  full  and  complete 
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cargo,  and  convey  it  for  certain  stipulatecl 
frew;ht  to  Liverpool  or  London, 

^e  policy  of  insurance  was  in  the  fol- 
lowing terms — "  Lost  or  not  lost  at  and 
from  Clyde  to  Southland,  while  there, 
and  thence  to  Otago  (New  Zealand)  and 
for  thirtv  days  in  Port  there  after  arrival." 
The  subject  of  the  insurance  was  "4,0002. 
on  homeward  chartered  fi^ight." 

Thus,  it  will  be  observed,  that  the  in- 
surance was  on  freight  to  be  earned,  not 
on  the  voyage  during  her  performance  of 
which  the  vessel  was  insured,  but  on  a 
subsequent  voyage. 

The  vessel.  The  Sir  WUliam  Byre,  ar- 
rived at  Bluff  Harbour,  Southland,  on  the 
23rd  of  April,  1863.  WhOe  there  she 
drifted  and  took  the  ground  and  remained 
aground  floating  at  intervals  till  the  29th 
of  May.  On  tluit  day  a  violent  gale  arose, 
and  again  she  took  the  ground  odA  re- 
mained fixed  till  the  4th  of  June.  After 
that  she  grounded  agEun,  and  was  not 
finally  got  off  till  the  Ist  of  July,  when  she 
left  for  Dunedin  and  she  arrived  at  Port 
Chalmers,  which  is  the  port  of  Dunedin, 
on  the  4th  of  July.  Surveys  were  held  on 
her  at  Bluff  Harbour  and  also  at  Port 
Chalmers,  but  in  neither  of  those  places 
could  the  extent  of  the  damage  sustained 
by  her  grounding  be  ascertained,  as  it  was 
necessary  for  that  purpose  that  she  should 
be  ttkken  into  a  dry  dock  or  put  on  a 
patent  slip,  neither  of  which  existed  in 
New  Zealand,  nor  was  to  be  found  any- 
where nearer  than  Port  Sydney. 

The  Sir  WUliam  Byre  remained  at  Port 
Chalmers  until  the  14th  of  April,  1864, 
being  prevented  solely  by  want  of  funds 
from  proceeding  to  Calcutta,  the  master 
not  having  sufficient  funds  to  de&ay  the 
ship's  charges  and  disbursements,  and 
her  liabilities  to  her  passengers  under  the 
Passenger  Act.  But  while  the  ship  was 
thus  detained  there,  the  captain  permit- 
ted her  to  be  used  as  a  store  ship  for  coals, 
for  which  he  received  a  rent  amounting 
altogether  to  ?78«.  3s.  hd. 

In  February,  1864,  the  captain  received 
funds,  by  means  of  which  he  had  certain 
repairs  done,  which  had  been  recom- 
mended by  the  surveyors,  to  enable  the 
ship-  to  proceed  in  ballast  to  Calcutta, 
and  on  the  14th  of  April,  1864,  these 
repairs  having  been  completed,  tiie  8vr 


WilUam  Byre  left  Port  Chalmers,  and  she 
arrived  at  Calcutta  on  the  7t]i  of  June, 
1864. 

Upon  her  arrival  the  master  applied 
to  the  agents  of  De  Mattos  to  cany  out 
the  charter-party.  They,  however,  had 
received  information  that  De  Mattos  had 
&jled  and  stopped  payment  in  Decem- 
ber, 1863,  and  tiiey  refiised  to  have  any- 
thing to  do  with  the  ship,  or  with  pro- 
viding a  cargo. 

The  Sir  WiUiam  Eyre  was  then  put 
into  dry  dock  and  surveyed,  and  it  was 
discovered  that  the  damage  she  had  sus- 
tained in  New  Zealand  was  much  greater 
than  had  been  supposed,  and  that  the 
cost  of  repairing  her  would  exceed  her 
value  after  being  repaired.  Whereupon, 
in  the  month  of  August,  1864,  the  plain- 
tiff «tve  notice  of  abandonment  to  the 
defeno^t,  iJie  underwriter  on  freight, 
and  also  to  the  underwriters  on  ship; 
but  neither  of  these  notices  of  abandon- 
ment was  accepted  by  the  respective  un- 
derwriters. 

After  the  above  survey  had  been  made 
at  Calcutta,  the  ship  was  moored  in  the 
Hooghly,  and  whilst  she  was  lying  there 
a  violent  cyclone,  on  the  5th  of  October, 
1864,  drove  her  irora  her  moorings,  and  she 
was  stranded  and  became  a  totol  wreck. 

It  was  admitted  that  the  sea  damage 
which  the  ship  sustained  at  New  Zealand 
was  such  as  would  have  justified  an  aban- 
donment, and  a  claim  under  the  policy  for 
a  constructive  total  loss,  if  the  damage 
had  been  then  ascertained  and  notice  of 
abandonment  given. 

On  the  hearing  of  the  case  in  the  Court 
of  Common  Pleas,  that  Court  held  that 
the  plaintiffs  were  not  entitled  to  recover, 
on  the  ground  that  thero  was  no  absolute 
loss  of  the  ship,  and  consequently  no  total 
loss  of  the  freight,  and  that  the  notice  of 
abandonment  given  was  not  sufficient  to 
convert  a  partial  into  a  total  loss.  Upon 
appeal  to  the  Court  of  Exchequer  Cham- 
ber, the  judgment  of  the  Court  of  Com- 
mon Pleas  was  reversed,  on  the  ground 
that  the  loss  of  the  freight  was  not  a  par- 
tial loss,  but  one  that  was  total  and 
absolute — Potter  v,  Bankin  (1).     From 

(1)  37  Law  J.  Bep.  (i(.8.)  C.F.  267 ;  s.  c.  LkV 
Bep.  3  O.P.662:  in  Ex. Cb.  39  Jam  t.  B»f. (va) 
C.P.  147 ;  B.  c.  Law  Bep.  5  O.F.  341. 
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this  jndcment  the  underwriter  appealed 
to  this  House. 

The  Judges  were  summoned,  and 
Martin,  B.,  Bramwell,  B.,  Blackburn,  J., 
Hellor,  J.,  and  Brett,  J.,  attended. 

Bettjamin  and  Gohmi,  for  the  appel- 
lants.— Firstly,  the  thing  insured  by  the 
policv  sued  upon  in  this  case  was  not 
Ireignt,  but  an  interest  in  a  charter- 
par^,  a  thing  in  futwro,  a  chose  in  action, 
a  thing  which,  as  it  turned  ont,  might 
not  be  worth  anything  for  the  charterer 
might,  as  he  did,  fail.  It  was,  therefore, 
a  matter  of  no  great  concern  to  the  ship- 
owners whether  they  tendered  their  ship 
at  the  time  and  place  specified  in  the 
charter-party  or  not ;  and  the  conduct 
of  their  agents  shews  that  this  was  so, 
otherwise  the  delay  of  a  whole  year  after 
the  misadventure  at  Bluff  Harbour,  and 
before  the  ship  was  examined  at  Calcutta, 
would  not  'bkve  been  allowed  to  take 
place.  That  delay,  if  not  intentional, 
was  due  to  the  negligence  of  the  master 
or  captain,  or  of  the  owners'  agents.  And 
it  is  evidence  of  one  thing,  namely,  that 
the  owners  elected  not  to  abandon  the 
-vessel  to  the  insurers,  but  rather  to  re- 
pair her,  and  to  take  their  chance  with 
her.  An  election  to  abandon  ought  to 
be  exercised  at  once,  on  the  spot,  then 
and  there ;  and  even  if  the  election  could 
not  be  properly  exercised  at  Bluff  'Eax- 
bonr,  by  reason  of  the  want  of  knowledge  as 
to  the  amount  of  the  disaster,  at  all  events 
no  time  ought  to  have  been  lost  in  send- 
ing the  ship  to  a  dock,  where  she  might 
have  been  properly  examined.  So  pro- 
longed a  delay  is  evidence  the  owners 
eleded  not  to  abandon.  The  partial 
repairing  also  of  the  vessel  was  an  elec- 
tion not  to  abandon — Stevxtrt  v.  The 
Qreenock  Marine  Inguranee  Company  (2) ; 
Fleming  t.  Smith  (8) ;  and  an  election 
once  made  is  irrevocable  —  Martin  v. 
CroJcatt  (4)  ;  Cambridge  v.  Anderion  (5)  ; 
B<nx  V.  Salvador  (6).   After  the  grouud- 

(2)  2  HX.  Cas.  159. 

(3)  1  H.L.  Cas.  613. 

(4)  14£Mt,465. 

(5)  2  B.  &  C.  691. 

(6)  1  Bing.  N.C.  626 ;  s.  c.  4  Law  J.  Rep.  (n.s.) 
C  J*.  166 ;  reToned  in  Enor  3  Bing.  K.C.  266 ;  s.  c. 
7  Law  3.  Bep.  (x.s.)  Each,  328, 


ing  of  the  ship  at  Bluff  Harbonr,  the 
owners  not  only  treated  her  as  their  own 
property,  by  earning  money  with  her 
as  a  store  ship,  they  insured  her  with 
other  insurers,  and  on  her  total  loss  in 
the  Hooghly,  they  recovered  on  the 
policy,  as  detailed  in  Ba/rher  v.  Janson 
(7).  Therefore  it  is  clear  that  after  the 
time  when  the  owners  must  either  have 
abandoned  or  elected  to  go  on,  they  as- 
serted their  ownership  of  the  vessel,  and 
succeeded  in  a  Court  of  Justice  on  a 
claim  which  renders  the  idea  of  an  elec- 
tion to  abandon  impossible  to  be  enter- 
tained. 

Secondly,  without  an  abandonment,  as 
the  thing  existed  in  specie,  there  can  bo 
no  recovery  from  the  underwriters  as 
upon  a  total  loss,  and  the  custom  is,  that 
an  election  to  abandon  shall  be  declared 
by  notice.  In  other  words,  where  the 
loss  is  only  a  constructive  total  loss,  there 
must  be  notice  of  abandonment— if  ar^n 
T.  Crockett  (4) ;  Cambridge  v.  Anderton 
(5) ;  Bottx  V.  Sahador  (6) ;  Knight  v. 
Faith(8) ;  Steneari  v.  The  Qreenock  Marine 
Insurance  Company  (2)  ;  Fleming  v.  Bmiih 
(3).  Also  an  abandonment  to  be  effec- 
tual, where  there  is  not  an  actual  total 
loss,  must  be  made  during  the  continu- 
ance of  the  policy,  and  here  though  the 
injury  was  sustained  during  the  voyage 
covered  by  the  policy,  the  notice  was  not 
given  till  after,  the  vessel  having  arrived 
at  Calcutta,  and  having  been  tendered 
to  De  Mattos,  the  voyage  conten^lated 
by  the  policy  was  completed  —  Benson 
V.  Chapman  (9) ;  The  Scottish  Marine 
Insivra/nce  Company  of  Glasgow  v.  Turner 
(10). 

Thirdly,  the  final  deteimination  of  the 
owners  to  abandon  was  due  to  the  faUure 
of  De*  Mattos.  It  is  a  mistake  to  say 
that  the  freight  was  proximately  lost  ly 
the  perils  insured  against.  The  loss  was 
occasioned,  by  the  delay  in  the  ship's 
arrival  at  Calcutta,  so   that   she  only 


(7)  37  Lav  J.  Bep.  (mj.)  CJE>.  106;  b.  c.  Law 
Bep.  3  CP.  303. 

(8)  16  Q3.  Bep.  642;  8.  c.  19  law  3,  Bep. 
(H.g.)  OB.  609. 

(9)  1  H.L.  Cas.  606. 
^10)  1  Macq.  H.L.  3Si, 
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arrircd  after  die  bOnre  of  De  Mattoii,  and, 
tint  ddaj  was  doe  to  die  neg^ieenoe  of' 
tlioie  in  wlioae  direction  the  utlp  mo, 
not  to  the  perib  insured  agminst;  aa  to 
tiie  noMidTentiire  arising  from  thoae 
perik,  the  owners  had  elected  to  go  on 
after  its  occurreuce,  and  it  waa  onl  j  when 
they  found  that,  owing  to  the  d^j  Cor 
wbtch  thej  were  anawerahle,  the  &«i^it 
was  lost,  that  thej  determined  to  abandon. 
Therefore^  eren  if  no  notice  of  abandon- 
ment was  neoeasary,  aa  is  suggested  bjr 
tiie  other  side,  on  the  groond  of  there 
being  nothing  to  abandon  which  the 
nnderwritera  oonld  take  to,  still  the 
loss  of  the  freight  being  dneto  the  owner's 
lachea,  ihej  are  not  now  entitled  to  torn 
roand  and  make  a  claim  on  the  insurers, 
which  except  for  circamstances  in  the 
case  besides,  and  other  than  the  damage 
from  the  perila  insnred  against,  they 
^       would  not  hare  attempted  to  make. 

Aato  the  suggestion  that  notice  of 
abandonment  is  not  necessary  where 
there  is  nothing  to  abandon,  although 
notice  may  not  be  veqaired — fam- 
worth  T.  Hyde  (11) — there  must  be  an 
abaodonment.  The  object  of  notice 
is  not  flo  much  to  pass  the  prt^ierty  in 
the  thing  abandoned  aa  to  mark  the 
election  of  the  asanzed.  The  notice  does 
not  pass  the  property,  that  passes  by 
operrtion  of  law  immediately  on  abandon- 
ment^ immediate^  the  insured  has  ex- 
eroiaed  hia  election  to  abandon.  That 
election  can  only  be  made  once ;  it  mnat 
be  made  then  and  there,  when  the  oocnr- 
renoe  has  happened;  it  is  irrerocaUe 
whether  it  be  to  abandon  or  not  to 
abandon,  and  it  waa  ezerciaed  by  these 
owners  at  Bluff  Harbour,  aa  evidenced  by 
their  repairing,  by  their  delar,  by  their 
""■"'"g  money  with  the  yeaael  aa  a  store- 
ahq),  liy  their  treating  the  vessel  as  their 
own  yrhea  they  insured  her  over,  again 
and  recovered  on  that  poUcnr,  and  by 
their  applying  to  De  Mattos  agent  for 
tliefreisnt. 

On  me  (jnestiim  of  the  necessity  of 
Qotioe  where  nothing  paaees,  the  learned 

(11)  18  CoblB.  Bep.  NJB.  835;  B.e.  34  Law  J. 
Bep.  (X.S.)  C.  F.  207,  rerened  is  Ex.  Cb.  86  Iaw 
J,  Bep.  (h«.)  C.P.  33. 


eoonael  cited  Moimt  t.  Haniton  (12) 
HamtiUtm  t.  Me»de»  (13),  Ahbatt  on 
Shtpptng  (14),  ^moiiU  on  Iiininuue{lh), 
CoCogoM  V.  The  Lomdan  Asturanee  Con. 
fany  (16),  HwU  v.  The  Ecyal  EaelMngi 
AmraMce  (17),  WOstm  v.  Bankin  (18), 
MCarthy  r.  Abdl  (19),  ^le  r.  The  Bo^ 
Exchange  Atturanee  Conyaany  (20).  Bat 
it  is  a  mistake  to  say  that  there  mi 
nothing  to  abandon.  If  the  insorai 
had  had  early  notice  of  the  abandcn- 
ment,  they  might  have  found  it  warth 
their  whOe  to  have  joined  with  the 
nnderwriten  on  the  ship  and  have  re- 
paired her  ao  that  she  shotdd  have 
earned  the  freight. 

Sir  Gwrge  H<mynum  and  Lanyan,  fat 
the  reqwiidents. — ^The  insurance  was  that 
nothing  on  the  previous  voyage  ahoiild 
prevent  the  owner  from  earning  thk 
freight;  that  which  oocnrred  at  "Sew 
Zealand  did  prevent  this.  In  such  a  can 
it  is  of  no  oonaeqnence  whether  the  ship 
was  lost  ornot.  By  what  h^penedthere 
was  a  kiaa  of  this  freight,  and  that  too  by 
the  perils  insured  against,  although  the 
parties  were  not  at  the  time  aware  of 
what  had  happened— ifoM  v.  Smith  (21), 
BoeeOo  v.  Oumey  (22),  FarmBorlk  t. 
Hyde  (11),  The  SeoUish  Marine  Intmuia 
v.  Tunter  (10),J7ie2MUD»T.  JardiM  (23), 
Kidtton  V.  lite  Empire  Marine  Amnmu 
Cowpemy  (24),  Carr  t.  The  WdOaduM 
Febnlmm  OomjpoHy  (25).    There  was  no- 

(13)  4Biiig.  388 ;  a.  e.  1  H.  &;  P.  14. 

(13)  1  W.  Bkck.  270;  s.  c.  2  Botr.  1198. 

(14)  11  Edit.  pp.  10—16. 

(15)  3  Edit.  989. 

(16)  61L&&447. 

(17)  5X.&a47. 

(18)  6  B.  &  S.  208 ;  a.  e.  35  I«w  J.Bep.  («A 
Q.6.  87 ;  1.  e.  Law  Btp.  1  QJ3. 163. 

(19)  5  East  388. 

(20)  3  Moore  116;  a.e.  8  Tsont  755. 

(21)  9  Com.  B.  Bep.  104;  a.  e.  19  Iaw  J.B^. 
(ka)  CP.  225. 

(22)  11  Com.  B.Bep.176;  8.c.20Law.J.B(f. 
(ha)  CP.  257. 

(23)  37  Law  J.  Bop.  (xa)  CS.  321 ;  s.  e.  Liv 
B«^.  8  CJ?.  639. 

(24)  35  Law  3.  Bep.  (ita)  OP.  250 ;  s.  c.  Lav 
Bep.  1  CP.  535 ;  in  Ex.  Oh.  86  Law  J.  Bep.  (xj.) 
CJ>.  166 ;  a.  c  Law  Bep.  2  CP.  357. 

(25)  35  Law  3.  Bep.  (va)  CF.  314;  a.  c.  lav 
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{hing  here  to  paaa  on  abandonmeiit'to  the 
nnderwriteiB,  there&reno  notice  of  aban- 
donment -was  neceesaiy — Stringer  t.  The 
Englieh  and  Scottish  Marine  Inevrance 
Aisoetation  (26),  The  North  of  England 
Steam  Navigation  Company  v.  Armstrong 
(27).  Salvage  vests  iu  underwriters 
without  any  notice — Qreen  v.  The  Boyal 
Exchange  Assurance  Oompany  (28),  Idle 
V.  The  JRoyal  Exchange  Asswance  Oompamj 
(20),  PhUlipB  on  Insurance  (29).  As  the 
extent  of  die  injury  sustained  was  not 
known  till  after  ihe  arrival  of  the  ship  at 
Calcutta,  notice  of  abandonment  could 
.  not  have  been  given  before  that  time,  and 
the  only  question  is  whether  the  notice  was 
given  within  reasonable  time  after  the 
discovery  of  the  extent  of  the  injury  sus- 
tained. Notice  of  abandonment  is  given 
in  time  if  it  is  given  as  soon  as  all  the 
circumstances  of  the  case  have  come  to 
the  knowledge  of  the  insured.  Such 
notice  will  refer  back  to  the  time  of  the 
occurrence  of  the  injury — Amould  on  In- 
surance (30),  Oammell  v.  Sewell  (31), 
King  V.  Worker  (32),  and  Jurydom  v.  Tlie 
Marine  Insurance  Company  (33). 

Benjamin  in  reply. — The  rule  is  that 
total  loss  of  freight  may  be  claimed  -with- 
out abandonment  where  the  ship  has  been 
justifiably  sold,  and  unless  the  ship  has 
been  justifiably  sold  the  insured  cannot 
recover  for  total  loss  without  notice  of 
abandonment.  He  cited  Morrison  t. 
Parsons  (34),  SpUdt  v.  Bowles  (35). 

The  following  questions  were  then 
(SesBaon,  1872)  pat  to  the  Judges. 

Bep.  1  C.F.  686 ;  s.  c  a£Bnned  in  £z.  Ch.  36  La\<r 
J.  Bep.  (ir.s.)  C.F.  286 ;  a.  c  Law  Bep.  2  C.F.  468. 

(86)  88  Law  J.  Bep.  (ir.8.)  QJ}.  321 ;  s.  e.  Law 
B^.  *  Q-B.  691. 

(37)  89  law  J.  Bep.  (M.a)  Q.B.  81 ;  s.  C  Law 
b4>.  6  Q.B.  244. 

(28)  6  Tuut.  68. 

(29)  VoL  IL  ch.  17,  sees.  1487,  1497,  1601. 

(30)  3  Edit.  p.  886. 

(81)  6  HnrU  &  N.  728 ;  a.  c.  27  Law.  J.  Bep. 
(x.s.)£s.447;  I.e.  affirmed  in  Ex.  Ch.  29Law 
J.  Bep.  (ir.s.)  Exch.  350. 

(32)  3  Hurl.  &  C.  209 ;  s.  c.  33  Law  J.  Bep. 
(ka)  Exch.  167  &  326. 

(33)  1  John's  New  York  Bep.  190. 

(34)  2  Taunt.  407. 
(36)  10  East  279. 


1st.  Was  there  a  loss  by  the  perils 
insured  against  daring  the  term  of  the 
policy? 

2nd.  Was  notice  of  abandonment  either 
of  ship  or  freight,  or  of  both,  necessary 
to  enable  the  plaintiffs  to  recover  for  a 
total  loss  on  the  policy  on  freight  P 

8rd.  If  noti6e  of  abandonment  was 
necessary,  was  the  notice  given  in  time  ? 

4th.  If  notice  of  abandonment  of  the 
ship  was  necessary  in  order  to  make  a 
constructive  total  loss  of  the  ship,  and 
such  notice  was  not  given  in  time,  does 
the  want  of  due  notice  as  to  the  ship  affect 
the  right  of  the  plaintiffs  npon  the  policy 
on  freight  P 

5th.  Was  there  any  such  conduct  on 
the  part  of  the  assured  after  the  time  of 
the  alleged  constructive  loss  of  the  ship 
as  discharged  the  underwriters  from  their 
L'ability  upon  the  policy  on  freight  P 

6th.  Ought  the  judgment  to  be  for  the 
appellants  or  the  respondents  P 

The  learned  Judges  answered  as  fol- 
lows : — 

Bkbtt,  J.-r-Mj  Lords, — In  order  to 
answer  your  Lordships'  questions,  it  seems 
to  me  convenient  to  determine,  in  the  first 
place,  what  is  the  correct  interpretation  of 
the  policy  in  respect  of  which  those  ques- 
tions arise,  and  to  point  out  its  peculiarity. 
What  is  the  subject  matter  insured  P  The 
description  is  that  the  insurance  is  made 
"on  homeward  chartered  freight."  Having 
regard  to  the  surrounding  circumstances 
when  the  policy  was  made,  to  these  words 
of  reference,  and  to  the  statement  in 
paragraph  7  of  the  case,  the  poUoy  is  not 
on  homeward  freight  generally,  i.e.,  on 
any  homeward  freight,  but  on  the  home- 
ward chartered  &eu;ht  to  be  earned  under 
the  charter-party  of  the  9th  of  February, 
1863.  It  was  argued  that  the  subject 
matter  insured  was  not  freight  strictly  so 
called,  but  some  right  which  the  counsel 
described  at  diffe]:ent  times  in  different 
terms.  It  seems  to  me  that  those  terms 
are  either  other  phrases  to  describe  the 
charter-party  freight  I  have  mentioned, 
or  that  they  do  not  describe  what  is  the 
only  subject  matter  insured  by  this  policy. 
The  voyage  insured,  as  descriptive  of  the 
voyage  during  which  the  perils  insured 
against  may  arise^is  a  voyage  "  at  and 
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from  Clyde  to  Southland,  while  there> 
and  thence  to  Otago  (New  Zealand), 
and  for  30  days  in  port  there  after  ar^ 
rival."  This  ia  a  different  voyage  from 
and  does  not  comprise  any  part  of  the 
voyage  on  which  the  charter-party  freight 
can  be  earned,  which  latter  is  a  voyage 
from  Calcutta  to  Liverpool  or  London. 
The  subject  matter  insured  then  is  freight; 
the  freight  insured  is  not  any  but  one 
particular  freight ;  it  is  not  freight  which 
might  be  earned  on  the  voyage  insured  or 
part  of  it ;  the  goods  in  respect  of  the 
carriage  of  which  the  insnred  freight  may 
be  earned  cannot  be  at  risk  during  any 
part  of  the  voyage  insnred ;  and  therefore 
the  loss  of  freight  covered  by  this  policy 
cannot  occur  through  damage  to  goods 
by  a  peril  insured  against,  but  only 
through  damage  to  the  ship.  Assuming, 
then,  this  to  be  a  valid  policy,  which  is 
not  dispnted,  the  true  interpretation  of 
the  contract  seems  to  be,  that  the  insurers 
undertake  to  indemnify  the  assured  if 
there  be  a  loss  of  the  freight  to  be  earned 
by  the  charter-party,  in  consequence  of 
and  proximately  caused  by  such  damage 
to  the  ship  from  a  peril  insured  against 
daring  the  voyt^  from  England  to  New 
;?ealand,  as  will  prevent  the  assured  from 
being  able  to  earn  the  whole  or  any  part 
of  the  charter-parW  freight  on  thevoyage 
from  Calcutta  to  Emgland. 

The  next  matter  material  to  be  observed 
seems  to  me  to  be  that  there  is  only  one 
contract  to  which  the  plaintiffs  and  the 
defendant  are  both  parties,  namely,  the 
policy  ;  and  there  are  only  two  contracts 
with  which  both  of  them  are  concerned 
in  this  matter,  namely,  the  policy  and  the 
charter-party  referred  to  in  the  policy. 
The  defendwit  is  in  no  way  a  party  to  the 
policy  on  ship.  He  incurs  no  Uabilify 
under  it  and  has  no  rights  by  virtue  of  it. 
It  seems  therefore  contrary  to  all  role  to 
argue  either  for  or  against  him  from 
anything  depending  for  its  materialify  on 
the  existence  or  non-existence  of  the  policy 
on  ship. 

It  seems  to  me  convenient,  in  the  next 
place,  to  consider  what  does  or  does  not 
amount  to  a  loss,  and  what  amounts  to  a 
total  loss  under  ordinary  policies  on 
freight.  On  an  ordinary  policy  on 
**  freight  in  general  Uinaa  "  toere  is  no 


loss  at  all  on  freight  for  which  the  under- 
writer  on  freight  is  liable,  by  reason  of 
partial  damage  to  the  ship,  howevergreat, 
causing  an  average  loss  of  a  policy  on 
ship,  or  of  partial  damage  to  cargo 
causing  an  average  loss,  however  great, 
on  the  cargo  generally  under  a  policy  on 
goods.  There  is  a  partial  loss  of  freight 
under  a  general  policy  on  freight  if  there 
be  a  general  average  loss  caused  by  a 
peril  insured  against  giving  rise  to  a 
general  average  contribution ;  or  nnder 
certain  circnmstances  if  there  be  a  total 
loss  of  part  of  a  cargo  ;  or  if  in  case  of 
total  loss  of  the  ship  the  cargo  be  sent  on- 
in  a  snbstitated  ship ;  or  if  in  case  of  a 
total  loss  of  the  cargo  the  ship  earn  some 
freight  in  respect  of  other  goods  carried 
on  the  voyage  insnred.  There  may  be  an 
actual  total  loss  of  freight  under  a  general 
policy  on  freight,  if  there  be  an  actual 
total  loss  of  ship,  or  an  actual  total  loss 
of  the  whole  cargo.  An  actual  total  loss 
of  ship  will  occasion  an  actual  total  loss  of 
freight,  unless  when  the  ship  be  lost,  cargo 
be  on  board,  and  the  whole  or  a  part  of 
such  cargo  be  saved,  and  might  be  sent 
on  in  a  substitated  ship  bo  aa  to  earn 
freight.  An  actual  total  loss  of  the  whole 
cargo  will  occasion  an  actual  total  loss  of 
freight,  nnless  such  loss  should  so  happen 
as  to  leave  the  ship  capable,  as  to  time, 
place  and  condition,  of  earning  an  equal 
or  some  freight  by  carrying  other  cargo  on 
the  voyage  insured. 

It  has  become  a  question  in  this  case 
whether  there  may  not  be  on  a  general 
policy  on  freight  another  kind  of  actual 
total  loss,  namely,  by  such  damage  to  the 
ship  as  would  justify  notice  of  abandon- 
ment and  make  thereupon  a  constructive 
total  loss  of  ship  under  a  policy  on  ship, 
although  there  be  no  loss  of  cargo,  or  an 
average  loss  of  cargo,  without  means  of 
sending  on  the  cargo.  In  such  a  state  of 
things  the  ship  la&j  or  may  not  be  in- 
sured ;  if  the  ship  be  insured,  due  notice  of 
abandonment  of  ship  may  or  may  not  have 
been  given.  If  the  ship  be  not  insured, 
what  must  happen  upon  the  assumption  ? 
The  assumption  is  that  a  prudent  owner 
will  not  repair.  Then  the  ship  will  not 
be  repaired.  If  not  repaired  she  will 
remain  a  wreck,  or  be  sold  as  a  wreck. 
She  cannot  therefore  Bail  on  the  voyage 


Digitized  by 


Google 


Vol.  42.] 


TBINITY  TEBM,  1873. 


176 


insnred  in  the  policy  on  freight.     Then 
sach  freight  is  and  mnst  be  in  fact  abso- 
lately  and  totally  lost.  There  is  no  freight, 
no  chance  of  freight,  to  abandon  to  the 
underwriter  on  freight.      It  has  never 
been  suggested  that  the  ship  shonld  be 
abandoned  to  the  underwriter  on  freight. 
There  is  nothing  then  which  can  be  aban- 
doned to  him  of  which  he  could  take 
possession  or  from  which  he  could  derive 
profit.     If  the  ship  be  insured  and  due 
notice  of  abandonment  be  given  to  the 
underwriter  on  ship,  the  property  in  the 
ship  passes  to  the  underwriter  on  ship. 
In  such  cases  the  new  owner  of  the  ship 
will  in  almost  every  case  sell  her  as  a 
Trreck.    Again,  there  would  be  nothing, 
and  no  chance  of  anything,  to  abandon  to 
the  underwriter  on  freight.     If  from  ex- 
ceptional £>ioilities   the    underwriter   on 
ship  should  repair  the  ship  and  earn  fuU 
freight  on  the  voyf^  described  in  the 
policy  on  freight,  snch  freight  would  be* 
long  to  the  new  owner  of  the  ship  ;  none 
of  it  could  go  to  the  assured  or  under- 
writer on  freight ;  but  freight  would  have 
been  earned  on  the  voyage  insured  in  the 
policy  on  freight,  and  as  the  insuring  of 
the  ship  is  the  voluntary  act  of  the  ship- 
owner, and  the  abandonment  is  also  his 
act,  it  has  beeu  decided  in  your  Lordships' 
House  that  in  such  exceptional  case  there 
ia  no  loss  at  all  of  freight  for  which 
the  underwriter  on    freight  is   liable — 
Tlie  Scottish  Marine  Iiieurance  Oompafiy  v. 
Turner  (10).     If  this  had  not  been  a  de- 
cision in  your  Lordships'  House,  I  should 
have    ventured    to    think    that  a  valid 
abandonment  of  ship  was  of  the  same 
effect ',  as  leaving  her  a  wreck,  and  that 
the  real  total  loss  of  freight  suffered  by 
the  assured  on  freight  was  covered  by 
the  only  policy  wmch  conld  cover  it, 
namely,  the  policy  on  freight.     But  the 
exceptional  case  thus  mentioned,  which 
according  to  the  decision  causes  no  loss 
at  all  of  freight  on  the  policy  on  freight, 
need  not  be  further  noticed.    It  is  the 
same  case  as  if  the  shipowner  uninsured 
on  ship,  but  insured  on  freight,  should 
unnecessarily  and  unreasonably  repair  the 
ship,  sail  her  on  the  voyage  insured  in  the 
freight  policy,  and  earn  full  freight.    In 
such  case  it  is  held  that  there  is  no  loss 
at  all  on  the  freight  pohcy.    If  the  ship 


be  insnred,  but  due  notice  of  abandon- 
ment of  the  ship  be  not  given  to  the 
underwriter  on  tdiip,  then  the  ship  is  left 
on  the  hands  of  the  assured  as  if  she 
were  not  insured.  Does  not  this  case 
become  the  same  as  that  first  put,  namely, 
the  case  of  the  shipowner  having  insured 
freight  but  not  ship  ? 

It  seems  impossible  to  maintain  that 
upon  a  question  of  construction  the 
rights  of  either  the  assured  or  under- 
writer on  the  freight  policy  can  be 
altered  by  anything  done  or  omitted  to 
be  done  on  the  poUcy  on  ship.  To  hold 
otherwise  is  to  mix  up  two  independent 
contracts,  and  contracts  between  different 
parties.  The  excepted  case  above  men- 
tioned of  the  ship  being  repaired  and 
earning  freight  on  the  voyage  insured  ia 
made  to  depend  not  on  what  is  done 
under  or  by  virtue  of  anotiier  contract, 
but  on  what  is  done  to  and  by  the  ship. 
If  the  ship  earn  freight  by  reason  of  re- 
pairs recklessly  or  improvidently  made, 
the  same  result  follows  whether  the  ship 
was  insnred  or  not.  In  determining  then 
the  construction  of  the  policy  on  freight 
as  to  liabilities  and  rights  under  it,  it 
must  be  immaterial  whether  the  assured 
on  a  policy  on  the  ship  has  lost  or  made 
perfect  his  right  to  recover  on  that  ^licy 
for  a  constructive  total  loss  of  ship  by 
failing  to  give  or  giving  due  notice  of 
abandonment  under  that  policy. 

The  only  question  is  whether  there  is 
any  implied  contact  or  condition  in  the 
policy  on  freight,  under  any  of  the  states 
of  circumstances  above  mentioned,  where 
there  is  any  loss  of  freight,  imposing 
upon  the  assured  under  that  policy  the 
obligation  of  giving  notice  of  abandon- 
ment to  the  underwriter  of  that  policy. 
And  it  was  to  meet  this  question  that  the 
arguments  were  propounded  at  the  bar 
with  regard  to  the  reason  for  giving 
notice  of  abandonment.  On  the  one  side 
it  will  be  found  that  the  arguments  were 
founded  on  the  assertion  that  notice  of 
abandonment  need  not  be  gfiven  where 
there  is  nothing  to  abandon,  where  there 
is  nothing,  and  no  chance  of  anything, 
which  can  pass  or  be  of  value  to  the 
abandonee.  On  the  other  side,  the  real 
point  of  the  argument  was  that  if  the 
thing  insured  oould  be  said  to  exist  in 
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specie,  notice  of  abandonment  of  it  mast 
be  giren,  although  it  could  not  pass  to 
the  abandonee,  and  he  could  not  derive 
any  value  from  it.  This  argument  took 
the  form  of  asserting  that  the  notice  is 
required  in  order  to  signify  an  election  by 
the  assured,  or  to  give  an  opportunity  for 
inquiry  to  the  underwriter.  The  propo- 
sitions thus  enunciated  on  the  two  sides 
were  treated  by  the  appellant's  counsel  as 
so  contradictory  the  one  of  the  other,  so 
inconsistent,  that  if  the  one  prevailed  the 
other  most  fiul.  It  may,  however,  be 
that  they  are  consistent,  and  that  where 
there  is  anything  to  abandon,  the  caution 
of  great  merchants  and  lawyers  has  by 
nsage  engrafted  upon  contracts  of  marine 
insurance  the  implied  condition  that 
notice  of  abandonment  mnst  be  given 
quickly,  both  in  order  to  signify  the 
election  of  the  assured  and  to  give  the 
underwriter  opportunity  for  inquiry  and 
action,  but  that  where  there  is  nothing  to 
abandon,  notice  of  abandonment,  being 
futile,  is  unnecessary.  The  end  to  be 
obtained  by  abandonment  would  seem  to 
be  the  preservation  of  (he  cardinal  prin- 
ciple of  marine  insurance,  the  principle 
of  indemnity,  and  to  that  end  to  prevent 
the  assured  from  having  at  the  same  time 
payment  in  fnll  of  the  sum  insured  and 
the  thing  insured  of  value  in  his  hands. 
Itmaybethatit  is  as  onincidentof  therule, 
and  in  order  to  secure  its  application,  that 
the  assured,  where  he  must  abandon  in 
order  to  recover  the  full  sum  insured, 
must  give  quick  notice  of  Us  intention  to 
abandon. 

But  whatever  be  the  reason  of  the  rule 
as  to  the  time  of  giving  notice  of  aban- 
donment, it  is  and  must  be  inapplicable 
where  no  abandonment  need  be  made. 
The  question  therefore  really  is  whether 
there  must  be  abandonment  in  order  to 
enable  on  assured  to  recover  as  for  a  total 
loss  when  there  is  nothing  to  abandon. 
If  there  is  such  a  necessity,  it  arises  upon 
a  condition  to  be  implied.  It  seems  to 
me  to  be  a  proposition  without  foundation 
of  reason  to  say  that  there  must  be  an 
abandonment  where  there  is  nothing  to 
abandon.  If  the  cose  of  Knight  v.  Faith 
(8)  decided  the  contrary,  I  with  deference 
think  it  is  a  wrong  decision.  The  view 
of  the  Court  of  Common  Pleas  in  Fam- 


worth  T.  Hyde  (11),  not  overruled  as  to 
this  point  in  the  Gonrt  of  Error,  seems  to 
me  to  be  correct.  I  venture  to  affirm 
that  it  is  a  correct  proposition  of  insur- 
ance law  to  say  that  no  abandonment  is 
necessary,  and  no  notice  of  abandonment 
is  requii-ed,  where  there  is  nothing  to 
abandon  which  can  pass  to  or  be  of  value 
to  the  underwriter.  It  follows  that  on  a 
policy  on  &eight  in  general  terms  there 
need  be  no  abandonment  of  freight,  and 
no  notice  of  abandonment  is  required, 
where  the  ship  is  damaged  to  such  an 
extent  or  under  such  circumstances  as 
would  authorise  an  abandonment  of  the 
ship  on  a  policy  on  the  ship,  and  where 
there  is  no  cargo  on  board  the  ship,  or  if 
on  board,  where  none  is  saved  with  the 
chance  of  an  opportunity  of  its  being 
forwarded  in  a  substituted  ship.  In  the 
several  states  of  circumstances  above  set 
forth  and  considered  the  loss  of  freight  on 
the  policy  on  freight  would  be  an  actual 
total  loss.  This  conclusion  does  not^  aa 
it  seems  to  me,  go  the  length  of  determin- 
ing that  there  never  can  be  a  constructiyo 
total  loss  of  freight.  If,  for  instance,  the 
ship  be  damaged  as  described,  but  cargo 
which  was  on  board  be  saved  under  cir- 
cumstances which  leave  it  doubtful 
whether  such  cargo  might  or  might  not 
be  forwarded  in  a  substituted  ship,  or  if 
the  cargo  be  lost  and  the  ship  may  or 
may  not  probably  earn  some  fireight  by 
carrying  other  goods  on  the  voyage 
insured,  it  may  be,  and  I  think  the  rule 
is,  that  in  order  to  make  certain  his 
right  to  recover  as  for  a  total  loss  on  the 
policy  on  freight,  the  assured  should  g^ve 
notice  of  abandonment  of  the  chance  of 
earning  such  substituted  freight. 

Another  form  of  poUcy  on  freight,  not 
unusual,  but  not  so  frequent  aa  a  policy 
on  freight  in  general  terms,  is  a  policy 
insuring  "chartered  freight."  In  su(i 
policies  the  voyage  insnrad  commences 
usually  at  or  m>m  the  port  of  sailing  on 
the  voyage  described  in  the  charter-party, 
or  on  or  at  the  commencement  of  the 
voyage  the  ship  must  make  to  reach  that 
port ;  but  in  both  cases  the  voyage  in- 
sured usually  covers  also  the  whole  voyage 
to  be  sailed  under  the  charter-party. 
Such  a  policy  attaches  earlier  than  a 
policy  on  fieight  in  general  iemu;  it 
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attaches  before  anj  goods  are  on  board 
the  ship.  If  the  ship  be  lost  or  damaged, 
or  the  cargo  be  lost  afber  the  goods  are 
on  board,  the  same  circumstances  must 
arise  and  the  same  considerations  apply 
as  have  been  related  and  treated  of  in  the 
case  of  a  policy  on  freight  in  general 
terms.  Before  any  goods  are  shipped  the 
loss  can  oocnr  solely  by  reason  of  damage 
to  the  ship ;  but  if  the  ship  be  then 
actually  totally  lost,  or  so  damaged  as  to 
be  possibly  a  constractive  toted  loss,  so 
much  of  the  above  reasoning  as  is  applic- 
able  to  a  loss  by  damage  to  the  ship 
seems  to  be  equally  if  not  more  cogent  to 
shew  that  no  part  of  the  chartered  freight 
could  possibly  be  earned  by  the  assured, 
that  there  would  be  no  freight  or  chance 
of  fineight  to  be  abandoned,  and  therefore 
that  no  abandonment  o^  notice  of  aban> 
donment  -would  be  necessary;  but  that 
the  loss  of  the  chartered  freight  would 
be  an  actual  total  loss  on  the  policy  on 

^niese  considerations  and  this  inc[niT7 
into  the  rules  applicable  to  ordinary 
policies  on  freight  seem  to  me  to  deter> 
mine  what  must  be  the  decision  on  this 
onnsaal  policy  on  freight  under  the  cir- 
cumstances which  have  arisen.  The 
queetionB  raised  are,  whether  there  is  any 
loes  of  freight  by  a  peril  insured  against, 
and  if  so,  is  that  loss  a  total  loss  P  The 
ship  was  damaged  during  the  voyage 
insured.  She  was  damaged  by  a  penl 
insured  against.  Unless  the  damage  to 
the  ship  [should  be  wholly  or  sufficiently 
repaired,  the  insured  freight  could  not  be 
earned.  If  the  damage  to  the  ship  could 
not  be  sufficiently  repaired  to  enable  the 
assured  to  earn  the  chartered  freight  by 
carrying  goods  on  board  that  ship,  it 
seems  to  me  that  the  damage  to  the  ship 
caused  by  a  peril  insured  against  during 
the  voyage  insured  is  the  cause  of  the 
loss  of  the  earning  the  chartered  freight 
by  that  ship.  Loss  of  freight  by  reason 
of  such  dunage  to  the  ship  caused  by 
such  a  peril  is  a  loss  against  which, 
according  to  the  interpretation  put  upon 
the  policy  at  the  commencement  of  this 
opinion,  the  underwriter  on  this  policy  on 
might  has  in  terms 'agreed  to  indenmify 
Ihe  assured.  The  question  therefore  is, 
whether  the  ship  could  have  been  suffici- 

Kew  Sebies,  42.— Ci>. 


ently  repaired  to  enable  the  assured  to 
earn  the  chartered  freight.  Physically  or 
mechanically  she  could.  But  as  matter 
of  business  carried  on  according  to  the 
dictates  of  sense  she  could  not.  The  true 
meaning  of  the  24th  paragraph  of  the 
case  is  that  a  pmdent  owner  of  this  eiiip, 
that  is  to  say,  an  owner  conducting  him- 
self according  to  the  dictates  of  common 
sense  in  business,  would  not  repair  the 
ship.  In  such  case  the  law  holds  that 
witnin  the  meaning  of  such  a  policy  aa 
this,  the  ship  could  not  be  repaired  so  as 
to  earn  the  freight  or  any  part  of  it  by 
the  use  of  that  ship.  The  assured  not 
being  able  to  tender  that  ship,  and  having 
none  of  the  goods  in  his  possession,  had 
no  claim  to  cany  any  goods  under  the 
charter-party  in  a  substituted  ship. 

Without  therefore  relying  upon  the 
other  obvious  impediment  and  prevention 
in  the  way  of  the  plaintiff's  earning  the 
charter-party  freight,  namely,  the  cer> 
tainty  from  the  extent  of  damage  that  the 
ship  could  not  be  repaired  so  as  to  be 
seaworthy  within  anv  time  during  which 
the  charterer  would  be  bound  to  wait  for 
her,  it  seems  to  me  that  the  other  fiacts 
which  I  have  mentioned  shew  conclu- 
sively that  there  was  a  loss  of  freight  by 
reason  of  damage  to  the  ship  caused  by 
sea  penl  happening  during  the  voyage 
insured ;  and  that  such  loss  of  freight  is, 
upon  the  construction  put  upon  the 
policy  at  the  commencement  of  this 
opinion,  a  loss  by  peril  insured  against ; 
and  that  inasmuch  as  without  repairing 
the  ship,  which  the  assured  did  not  do, 
and  was  not  bound  to  do,  because  in  con- 
sideration of  law  it  could  not  be  dohe,  no 
part  of  the  chartered  freight  could  be 
earned  by  anyone;  and  that  there  was 
therefore  no  part  of  the  chartered  freight, 
or  any  chance  of  earning  any  part  of  it^ 
which  by  a  pretended  abandonment 
could  pass  to  or  be  of  value  to  the 
underwriter  on  freight ;  and  that  con- 
sequently the  loss  of  freight  was  an 
actual  total  loss  without  notice  of  aban- 
donment. 

If  notice  of  abandonment  were  neoes- 
saiy,  the  question  whether  in  this  case  it 
was  given  indue  time  seems  to  me  to  bemore 
doubtful.  There  was  no  reason  in  this 
case  to  doubt  the  accuracy  of  the  inform 
2A 
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mation  fijrwarded  to  ihe  assnred.  Ths 
qneetion,  therefore,  aa  it  Mems  to  me,  ia, 
whether  at  any  time  be£are  the  sarreys 
made  at  Calcutta  were  reoeived,  the  a8> 
gored  had  infiDrmaiiion  of  damage  to  the 
■hip  of  BDch  a  natore  and  to  snch  aa  ex- 
tent as  rendered  the  proepect  of  a  total 
loaa  of  the  chartered  fiteight  imminent  but 
notoertain.  If  he  had  he  waa  bound  to 
give  notice  at  once.  If  the  case  had  been 
on  trial  before  a  jnry,  I  ahonld  aay  that 
they  ahonld  have  been  aaked  to  find  whe> 
ther  at  any  time  there  was  laid  before 
the  aaanred  information  so  certain  and  of 
■nch  a  nature  aa  would  lead  an  aaanred 
of  ordinary  care  and  intelligence  to  con- 
clude that  there  was  great  danger  of 
a  total  loss  of  the  chartered  fireight,  bat 
a  chance  of  such  loaa  being  obviated,  and 
that  they  ahonld  have  been  directed  that, 
if  such  information  waa  at  any  time 
conveyed  to  the  assured,  he  was  bound 
immediately  to  give  notice  of  abandon* 
ment. 

As  in  this  case  the  Court  was  to  draw 
inferences  of  fiict,  the  question  is,  whe< 
ther  before  the  surveys  made  at  Calcutta 
were  received,  the  assured  had  informs 
tion  of  damage  to  the  ship  of  such  a 
nature  and  of  such  an  extent  aa  I  have 
described.  The  information  upon  theae 
points  which  the  assured  had  received 
were  the  surveys  made  at  Bluff  Harbour 
and  at  Port  Chalmers.  As  to  the  first, 
made  on  the  27th,  of  May,  1863, 1  think 
it  was  of  no  importance.  The  survey  of 
the  10th  of  July,  1863,  made  at  Port 
Chalmers,  does  seem  to  me  to  disclose 
formidable  damage  to  the  ship.  If  it  had 
stood  alone  I  should  have  biaen  inclined 
to  think  that  it  disclosed  such  damage  aa 
ought  to  have  so  greatly  alarmed  the  as- 
Burad  as  that  he  ought  to  have  acted  upon 
it  by  giving  immediate  notice  of  aban> 
donment.  But  it  seems  to  me  that  the 
surveys  of  the  25th  of  August,  1868,  and  of 
the  4th  of  September,  1868,received  about 
the  same  time,  would  modify  the  view  to 
be  derived  from  the  former  survey,  and 
would  lead  the  assured  to  believe  that 
the  ship  would  proceed  to  Calcutta,  and 
bo  repaired  to  such  on  extent,  and  with- 
in such  a  time,  as  would  enable  him  to 
earn  the  chartered  freight.  I  therefore  coma 
to  the  conclusion,  though  with  some  doubt, 


that  there  was  no  information  before  the 
arrival  of  the  surveys  made  at  Gakutia 
which  made  it  incumbent  on  the  aasnied 
to  give  notice  of  abandonment,  oMnmiig 
notice  at  some  time  to  be  neceesaty,  and 
that  upon  the  same  assumption  the  notioe 
given  upon  the  receipt  of  the  Calcntia 
Burveys  was  given  in  due  tame. 

If  no  notice  was  necessary,  if  there  mg 
an  actual  total  loss,  I  cannot  think  tbtt 
tiie  right  of  the  assured  to  payment  d  a 
total  loss  can  be  afifected  by  a  delay  de- 
manding such  payment.  Dday  iu  gini^ 
notioe  of  a  total  loss  seems  to  me  to  amonnt 
to  no  more  than  delay  in  asking  for  the 
settlement  of  it.  I  know  oi  no  obligation 
in  insurance  law  to  give  imwiivliida  notiee 
of  an  actual  total  loss.  Immediate  sotioa 
would  not  enable  the  underwiitw  to  maks 
the  loss  in  any  way  less. 

I  therefore  answer  your  Lordskipi' 
questions  thus :  As  to  the  first,  there  vai 
a  loss  by  the  perils  insured  against  dating 
the  term  of  the  policy.  As  to  the  seoood, 
no  notioe  of  abandonment  either  of  ship 
or  freight  waa  necessary.  As  tothethiid, 
if  notioe  of  abandonment  was  neoeeetiy, 
it  was  given  in  time.  As  to  the  fonrtii, 
that  in  the  case  supposed,  want  of  due 
notice  as  to  the  ship  would  not  affect  tin 
rights  of  tiie  phuntiffs  upon  the  policy  on 
freight.  As  to  the  fifth,  there  vas  aa 
snob  conduct  on  t^e  part  of  the  aaiued 
as  dischatged  the  underwriters  from  iheir 
liability  upon  the  policy  on  freight  As  to 
the  sixth,  that  the  ju^ment  ought  to  be 
for  the  respondents. 

MsUiOB,  J.  — My  Lords,  I  answer  ail 
the  questions  proposed  by  your  Lordahqai 
to  the  Judges  who  attended  during  the 
argument  in  this  case  in  favour  of  tiis 
pluntiffs  below,  the  respondents  in  yoor 
Lordships'  House. 

In  answer  to  the  first  question,  I  am  of 
opinion  that  there  was  a  loss  of  the  sab- 
ject-matter  of  insurance  by  the  perils  in- 
sured against  during  the  term  of  ti» 
policy. 

In  answer  to  the  second  question,  I  am 
of  opinion  that  no  notioe  of  ahandoinnait 
either  of  the  ship  or  freight  was  neoes. 
saiy  under  the  drcumstanoes  to  enaUe 
tiie  phintifili  to  recover  for  a  total  loai 
on  the  policy  on  fteig^t^ 
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Li  answer  to  the  third  question,  I  am 
of  opinion,  althongh  with  some  heeittk. 
tion,  that  if  notice  of  abandonment  was 
necessary,  it  was  under  the  circnmstances 
given  in  time. 

To  the  fonrtii  question,  I  answer  thsM; 
m  my  opinion  if  notice  of  ahandonment 
of  the  ship  was  necessary,  in  order  to  make 
a  constractive  total  loss  of  the  ship,  and 
muih  notice  was  not  given  in  time,  the  want 
of  due  notice  as  to  the  ship  does  not 
afiect  the  right  of  the  plaintifis  upon  the 
policy  on  fraght. 

To  the  fi^  question,  I  answer  that 
in  my  opinion  there  was  no  such  con* 
duct  on  the  part  of  the  assured,  after  the 
time  of  the  alleged  constructive  loss  of 
the  ship,  as  discharged  the  underwriters 
&om  their  liability  upon  the  policy  on 
irei0it. 

^  the  nxth  question,  I  am  of  opinion 
that  the  judgment  ought  to  be  for  the 
lespondents. 

in  order  to  airive  at  a  right  conclu- 
sion in  this  case,  it  is  most  essential  accu- 
lately  to  ascertain  the  subject-matter  in- 
sured by  the  policy  in  question,  and 
against  what  penis  it  was  agreed  by  the 
nnderwiiters  to  insure ;  and  to  keep  ab- 
aolntely  distinct  the  considerations  which 
akme  affect  the  policy  on  the  contem- 
plated homeward  freight  from  those  con- 
siderations which  would  apply  to  an 
oidinaiy  case  of  insurance  of  the  ship ; 
and  I  cannot  help  saying  with  great  re- 
spect, that  the  error  into  which  we  Court 
of  Common  Pleas  appears  to  me  to  have 
fiJlen,  has  arisen  from  iiot  keeping  dis- 
tinct the  character  of  the  plamtiffs  as 
owners  of  the  ship,  from  their  character 
■8  insurers  of  an  entirely  distinct  subject- 
matter  of  insurance,  viz.,  the  freight  con- 
templated to  be  earned  on  the  homeward 
voyage. 

The  charter-party  is  between  the  owners 
of  the  Sir  WiUiam  Eyre  and  W.  N.  De 
Mattos,  Esq.,  of  London,  merchant  and 
fbeu^hter,  and  provides  that  the  ship  shall, 
with  all  convenient  speed,  sail  and  pro- 
ceed to  New  Zealand  with  a  cargo  for 
owners'  benefit,  and  having  arrived  and 
discharged  same,  and  being  made  tight, 
stannch  and  strong,  and  every  way  fitted 
for  the  voyage,  shtJl  sail  aqd  proceed  to 
Calcutta,  and  there  being  tight,  staunch 


and  strong,  and  every  way  fitted  for  the 
voyage,  shall  load  from  the  factors  of  the 
said  freighter  a  full  and  complete  cargo 
of  legal  merchandise,  &o.,  and  being  so 
loaded  shall  therewith  proceed  to  Liver- 
pool or  London  as  ordered,  &c.,  at  and 
after  the  rate  of  41.  per  ton  net  delivered 
(the  act  of  Qod,  the  Queen's  enemies, 
fire  and  all  and  every  otiber  damage  and 
accidents  of  the  seas,  rivers  and  naviga- 
tion of  whatever  nature  or  kind  soever 
during  the  stdd  voyage  always  mutually 
excepted),  and  the  freight  to  become  due 
on  unloading  and  right  delivery  of  the 
cargo,  and  to  be  paid  in  cash  two  months 
after  the  vessel's  report  inwards  at  the 
custom-house. 

The  policy  which  was  efiected  was  as 
follows :  "  Lost  or  not  lost  at  and  from 
Clyde  to  Southland,  while  there  and 
thence  to  Otago,  New  Zealand,  and  for 
thirty  days  in  port  there  after  arrival." 
And  the  subject  insured  by  the  policy  was 
assumed  and  treated  in  the  argument  at 
the  bar  to  be  a  valued  sum  of  4,0001.  on 
homeward  chartered  freight,  valued  at 
5,0002.,  although  the  latter  figure  is  not 
filled  in  the  policy  aa  set  out  in  the  ap- 
pendix. It  is  to  be  observed  that  the 
nature  of  the  interest  insured  is  not  an 
interest  in  anything  actually  existing  and 
of  which  possession  can  be  had,  such  as 
a  ship  or  cargo,  or  freight  of  cargo  on 
board,  but  it  is  the  interest  only  in  the 
right  to  have  a  cargo  provided  by  the 
charterer  at  Calcutta,  on  the  condition 
that  the  ship,  when  it  arriyed  there, 
should  be  tight,  stannch  and  strong,  and 
every  way  fitted  for  the  voyage  home, 
notwithstanding  any  perils  of  seas  which 
might  happen  to  the  ship  on  her  voyage 
to  New  Zealand,  and  for  thirty  days  in 
port  there  after  arrival.  In  other  words, 
it  is  a  warranty  that  "  no  peril  of  the 
seas "  which  might  happen  to  the  ship 
on  her  voyage  to  New  Zealand,  and  for 
thirty  days  in  poi-t  there  after  arrival, 
should  prevent  the  ship  from  arriving  at 
Calcutta,  and  from  being  there  tight, 
staunch  and  strong,  and  eveiy  way  fitted 
for  the  voyage  home,  with  the  cargo 
there  stipulated  to  be  loaded  bv  the  agent 
of  the  charterer,  and  the  right  to  have 
such  cargo  loaded,  and  to  earn  the  stipu- 
lated freight  on  the  voyage  home,  and 
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the  interest  in  sach  right  is  by  the  policy 
yaJaed  at  the  sum  of  4,000Z.  And  the 
question  really  is,  waa  the  ship  so  da- 
maged by  perils  of  the  seas  daring  the 
period  covered  by  that  policy,  as  to 
be  practically  disabled  &om  arriving  and 
being  at  Calcutta  in  such  condition  of 
seaworthiness  as  to  entitle  her  to  require 
&om  the  charterers'  agent  the  loading  of 
the  stipulated  cargo. 

In  the  judgment  of  the  Court  of  Com- 
mon Pleas  it  18  said  that  "  the  case  of  in- 
surance of  specific  charter  freight  to  be 
cairied  upon  a  future  voyage  against 
perils  to  be  incurred  in  the  present  one, 
is  so  far  as  we  can  leam  exceptional  in 
practice,  though  not  unprecedented." 
And  I  cannot  forbear  to  add  that  I  think 
it  to  be  an  eminently  inconvenient  and  un- 
satisfactory course  of  insurance.  The 
subject  matter  of  the  insurance  under  the 
policy  in  question  appears  to  me  to  be 
accurately  appreciated  and  stated  by  the 
Court  of  Common  Pleas  in  the  report  of 
the  case  (36)  ;  but  I  think  that  the  founda- 
tion of  tihe  error  into  which,  as  it  appears 
to  me,  the  Court  fell,  is  to  be  found  in 
the  following  passage  of  the  judgment : 
"  The  insurance  of  a  subject  thus  depen- 
dent upon  the  possession  of  the  ^ip, 
though  not  properly  an  accessaiy  thereto, 
nor  incident  to  the  voyage  insured,  yet 
being  insured  by  the  onlinary  form  of 
policy,  ought  to  be  dealt  with  upon  the  same 
prinoiples  as  cm  inswrance  of  the  sh^  itself, 
and  as  subject  to  the  same  condUions  in 
respect  of  abandonment  and  otherwise, 
unless  so  far  as  the  character  of  the  sub- 
ject matter  rendered  abandonment  idle 
or  inapplicable."  I  have  already  stated 
that  in  my  opinion  the  true  effect  of  the 
policy  under  consideration  was  to  insure 
the  ability  of  the  ship  to  earn  the  freight 
contemplated  by  the  charter-party,  upon 
the  cargo  to  be  loaded  at  Calcutta  for  the 
homeward  voyage,  against  perils  to  be 
encountered  by  the  ship  omthe  voyage  to 
New  Zealand,  and  for  thirty  days  in  port 
there  after  arrival,  so  that  she  should  not 
be  prevented  from  getting  to  Calcutta  in 
such  a  state  of  seaworthiness  as  to  give 
the  owners  a  right  of  action  against  De 

(36)  37  Law  J.  Rep.  (k.s.)  C.P.  262;  o.c.  Law 
Bep.  3  C.P.  667-8. 


Mattos,  if  he  did  not  load  the  cargo  pur- 
suant to  the  charter-party. 

The  condition  of  the  ship  when  at  New 
Zealand,  as  regarded  the  sea  damage 
which  she  sustamed  there  during  the  time 
covered  by  the  policy,  was  such  as  was 
admitted  in  the  joint  case  would  have  jus-' 
tified  an  abandonment  and  claim  for  a 
constructive  total  loss.  The  admitted 
&cts  as  Regards  the  condition  of  the  ship 
at  New  Zealand  being  such  as  would  have 
justified  on  abandonment  of  the  ship  as 
for  a  constructive  total  loss,  it  now  be- 
comes important  to  consider  whether  the 
right  to  earn  the  freight  under  the  charter- 
party  was,  and  to  what  extent,  affected  by 
the  actual  condition  of  the  ship  at  New 
Zealand.  Baron  Oleasby  is  reported  to 
have  said  in  the  Court  of  Exchequer 
Chamber  that  the  thing  insured  "  is  the 
right  to  earn  the  freight,'  abd  this  is 
neither  destroyed  -  nor  irretrievably  logt 
because  the  ship  is  damaged  to  the  extent 
alleged.  The  condition  of  earning  it, 
namely,  repairing  the  vessel,  is  not  made 
impossible,  but  expensive  and  tiieiefiare 
difficult  of  performance,  but  these  ex- 
penses  and  the  difficulty  form  the  equiva- 
lent in  such  case  to  damage  to  the  thing, 
where  the  thing  exists  in  specie,  and  mere 
damage  to  any  extent  does  not  oonstitate 
total  loss."  With  great  respect  this  ap- 
pears to  me  to  cosfound  the  considera- 
tions which  arise  upon  two  distinct  con- 
tracts, namely,  that  of  an  ordinary  policy 
on  the  ship,  and  a  policy  confined  to  the 
right  and  ability  of  the  ship  to  earn  t2ie 
stipulated  freight.  The  ship  was  in  &ct 
in  such  condition  team  sea  damage  in 
New  Zealand  that  no  uninsured  owner  of 
ordinary  prudence  would  have  repaired 
her,  and  so  &r  as  he  was  concerned,  had 
he  ki;own  the  actual  facts,  he  would  have 
been  justified  in  at  once  abandoning  her 
to  the  underwriters. 

So  soon  as  the  ship  became  so  sea 
damaged  that  no  prudent  uninsured 
owner  would  repair  her,  I  think  that 
from  that  moment  her  capacity  to  earn 
the  stipulated  freight  on  the  homeward 
voyage  had  become  a  practical  impossi- 
bility, so  that  she  could  not  be  effectually 
tendered  to  the  agent  of  the  freighter  at 
Calcutta  as  a  ship  "tight,  staimoh  and 
strong,    and   every  way  fitted  for   the 
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yqyage,"  that  ia  the  homeward  voyage. 
It  mast  be  taken  for  granted  that  if  tiie 
actcud  extent  of  the  damage  had  been  as- 
oertained  at  New  Zealand,  the  owner 
would  then  hare  done  what  he  did  at 
Calontta,  namely,  abandon  the  ship  to  the 
nnderwriters ;  bat  the  doing  that,  or  the 
not  doing  it,  either  at  New  Zealand  or 
Calcutta,  oonid  not  and  does  not,  as  I 
think,  assist  in  determining  whether  in 
&ot  l^  reason  of  perils  of  seas  dnring  the 
time  covered  by  the  policy  the  ship  had 
become  incapable  of  earning  the  contem- 
plated freight,  pnrsnant  to  the  charter- 
party.  I  accept  the  dilemma  proposed  in 
tiie  judgment  of  the  Conrt  of  Common 
Pleas,  that  "the  assured  must  answer 
that  the  total  loss  was  complete,  actual 
■od  absolnte,  without  abandonment  at 
Bluff  Harbour,  immediately  upon  the 
happening  of  the  damage,  to  repair  which 
wotdd  cost  more  than  the  value  of 
the  vessel,  and  if  that  were  so,  the  subse-, 
qnent  proceedings  of  the  owner  were 
immaterial,  inasmuch  as  no  freight^  pro- 
perly so  csjled,  was  in  fitot  subsequently 
eanued." 

I  think  that  my  brother  Lush  was  right 
in  the  opinion  he  expressed  in  the  Court 
of  Exchequer  Chamber,  namely,  "That 
which,  in  the  language  of  maritime  com- 
merce^ constitutes  a  loss  of  a  ship  is 
damage  to  an  extent  not  worth  repairing, 
followed  by  a  determination  not  to  repair. 
As  respects  her  capacity  to  earn  freight, 
a  ship  in  such  condition  .is  'as  much  lost 
to  the  owner  as  if  she  had  sunk  or 
broken  up." 

It  ia  tine  tbat  the  ship  was  taken  to 
Cidoatta  imder  the  charter-party  as  an 
existing  ship,  such  as  was  supposed 
oqiable  of  being  repaired  at  a  cost  which 
might  reasonably  be  incurred  in  order  to 
enable  her  to  prosecute  her  voyage.  But 
when  the  true  condition  of  the  ship  was 
ascertained  and  she  was  found  to  be 
damaged  to  an  extent  which  justified  the 
owners  in  abandoning  her  to  the  under- 
writers, as  a  constructive  total  loss,  and 
they  did  abandon  her,  the  inference 
arising  from  those  facts  is  entirely  re- 
butted. I  do  not  feel  it  incumbent  on  me 
to  do  more  than  to  say,  that  whatever 
was  then  done  or  omitted  to  be  done  with  a 
view  to  abandonment  by  the  plaintiffs  as 


owirers  of  the  ship,  has  no  real  bearing 
upon  the  question  to  be  determined  in  this 
case.  If  I  am  right  in  assuming  that  by 
reason  of  damage  from  perils  of  the  sea,  she 
had  within  the  time  covered  by  the  policy 
become  practically  disabled  from  oeing 
tendered  at  Calcutta  to  the  freighters' 
agent,  aa  a  ship  answering  the  conditions 
of  the  charter-party  the  subject  matter  of 
insurance  had  become  a  total  loss.  There 
was  nothing  which  the  assured  as  insurers 
of  the  anticipated  freight  could  do,  or 
leave  undone,  which  could  affect  the  posi- 
tion or  conduct  of  the  underwriters  in 
regard  to  the  contract  contained  in  the 
policy  on  freight. 

To  say  that  the  plaintiffs  as  insurers  of 
the  freight  were  m  &ct  identified  with 
the  owners  of  the  ship,  and  were  therefore 
bound  to  act  or  not  to  act,  to  elect  or  not 
to  elect,  in  conformity  witii  the  proceed- 
ines  of  the  plaintiffs  as  owners  of  the 
ship,  is  to  confound  the  rights  and  obliga- 
tions of  the  parties  under  two  separato 
and  distinct  contracts.  It  does  not  ap- 
pear from  ihe  case  whether  there  was  an 
insurance  on  the  ship,  but  I  ooUect  from 
the  judgment  in  Potter  v.  GampheU  (37), 
that  there  was  such  a  poUcy  on  the  ship 
covering  the  voyage  to  New  Zealand ;  but 
I  am  entitled,  in  considering  the  effect  of 
the  policy  in  question,  to  treat  the  ship  as 
uninsured,  and  to  deal  singly  with  the 
loss  of  the  anticipated  freight.  The  right 
to  call  upon  De  Mattos  to  load  a  cargo 
at  Calcutta  had  been  rendered  abortive 
by  perils  of  seas,  resulting  in  such  damage 
to  the  ship  at  New  Zealand  as  rendered  it 
practically  impossible  to  make  an  effectoal 
tender  of  her  to  receive  cargo  at  Calcutta. 
What  was  there  then  in  the  power  of  the 
assured  under  this  policy  to  do,  or  say  to 
the  underwriters,  which  would  not  have 
been  an  idle  ceremony  P 

The  plaintiffs  in  their  character  of 
owners  of  the  ship  had  a  duty  to  elect 
and  gfive  notice  of  abandonment  within 
a  reasonable  time  after  the  discovery  of 
the  true  state  of  the  facts,  and  it  may  be 
that  they  were  guilty  of  such  laches  in 
delay  in  the  discovery  as  rendered  their 
notice  of  abandonment  when  given  in- 
operative ;  but  I  am  at  a  loss  to  see  how 

(37)  2  Luw  Joumnl,  Notes  of  Casca,  p.  22& 
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that  affects  the  plamtiffa  nnder  the  policy 
in  qaestioi).  Their  election  was  made 
for  them,  when  the  condition  of  the  ship 
owing  to  perils  insured  against  became 
such  as  practically  destroyed  her  capacity 
to  earn  the  contemplated  freight.  The 
ground  upon  which  a  notice  of  abandon- 
ment is  held  not  to  be  necessary,  where  a 
ship  founders  at  sea,  and  an  actual  total 
loss  takes  place,  is,  that  there  is  nothing 
lefb  which  the  assured  can  cede  to  the 
xinderwriters,  or  by  which  their  position 
can  be  affected,  and  it  appears  to  mo  that 
the  reasoning  of  Lord  Abmger  in  deliver- 
ing the  judgment  of  the  Exchequer 
Chamber  in  Eoux  v.  Salvador  (6),  applies 
strictly  to  the  circumstances  of  the  pre- 
sent case.  Had  it  not  been  for  the  respect 
which  I  feel  for  the  opinions  of  the  Judges, 
who  expressing  the  same  view  which  I 
entertain  of  the  subject  matter  of  insur- 
ance under  the  policy  in  question,  have 
come  to  a  different  conclusion,  I  should 
have  been  content  to  have  stated  my 
opinion  to  be  in  conformity  with  the 
judgments  of  the  Lord  Chief  Justice  Cock- 
bum  and  my  brother  Lush  in  the  Court 
of  Exchequer  Chamber. 

Entertaining  a  very  strong  opinion  that 
no  notice  of  abandonment  was  necessary, 
I  feel  some  difficulty  in  dealing  with  the 
question  whether  if  a  notice  of  abandon- 
ment was  necessary  it  was  given  in  time. 
In  considering  this  question  as  applicable 
to  the  policy  on  freight  simply,  it  appears 
to  me  uiat  questions  of  fact  quite  distinct 
from  those  which  would  affect  the  policy 
on  the  ship  may  arise,  and  it  may  well  be 
that  what  is  a  reasonable  notice  in  the 
one  case,  is  not  reasonable  in  the  other ; 
but  I  cannot  fix  any  predse  time,  nnder 
the  circumstances  of  the  present  case, 
from  which  if  a  notice  was  necessary  to 
be  given,  it  would  be  or  not  be  in  time, 
as  a  matter  of  reasonableness.  If  it  is  to 
depend  upon  the  diligence  with  which  the 
owner  pursues  the  inquiry  into  the 
actual  condition  of  the  ship  arising  icom. 
sea  peril,  I  do  not  discover  in  the  facts 
stated  any  such  laches  or  neglect,  or 
any  such  conduct  on  the  part  of  the 
master  in  his  dealing  with  the  ship 
until  the  extent  of  the  damage  was  dis- 
covered, as  would  induce  me  to  differ 
from     the    opinion    expressed    by    the 


majority  of  the  Judges  in  the  Exchequer 
Chamber. 

Before  concluding,  I  ought  not  to  omit 
to  notice  a  point  that  was  made  in  the 
argument,  and  which  I  believe  is  adopted 
by  one  of  my  learned  brothers  for  whose 
opinion  I  entertain  the  greatestrespect,  viz., 
that  the  insolvency  of  De  Mattos,  and  uot 
the  perils  of  the  seas,  was  the  proximate 
cause  of  the  loss  of  the  anticipated  freight* 
and  farther,  that  the  delay  in  the  ship's 
arrival  at  Calcutta  had  discharged  De 
Mattos,  even  if  solvent,  from  loading  a 
cargo  under  the  terms  of  the  charter- 
party.  I  cannot  help  thinking  that  this 
view  of  the  case  arises  from  not  keeping 
strictly  in  view  the  subject  matter  of  in- 
surance under  the  policy.  If  tiiie  matter 
insured  was  the  right  and  abiUty  of  the 
ship  to  earn  the  homeward  fright  by 
being  at  Calcutta,  tight,  staunch  and 
strong,  and  e^eiy  way  fitted  for  the  voyage 
home,  and  that  such  state  of  the  ship  was 
a  condition  precedent  to  the  right  to  re- 
quire the  loabding  of  a  cargo  at  Calcutta 
by  the  agent  of  De  Mattos,  the  ship  nei- 
ther did  nor  could  fulfil  that  condition, 
owing  to  the  perils  of  the  seas  during  the 
time  covered  by  the  policy,  and  that  I 
think  was  a  loss  insured  against  indepen- 
dently of  the  solvency  or  insolreucy  of 
De  Mattos  on  her  arrival 

It  was  further  said  tiiat  the  fiact  of  die 
insolvency  of  De  Mattos  would  have 
equally  prevented  his  agent  from  pro* 
viding  a  cargo,  even  if  the  ship  had 
arrived  at  Calcutta  in  seaworthy  cob* 
dition.  Had  the  policy  not  been  a  vahied 
policy  that  fact  might  have  seriously 
affected  the  damages,  but  I  do  not  see 
how  it  can  afford  an  ansvrer  to  the  pre* 
sent  action. 

Then  with  regard  to  De  Mattos  bemg 
discharged  from  the  obligation  to  load  a 
cargo  in  consequence  of  tiie  delay  which 
had  taken  place  on  the  arrival  of  the  ship, 
that  can  be  no  answer  to  the  action,  if  I 
am  right  in  attributing  that  delay  to  the 
effect  of  sea  damage  within  the  pohcy. 

I  have  therefore  come  to  the  conclusion 
that  all  the  questions  propounded  by  your 
Lordships  fo  the  Judges  ought  to  be 
answered  in  &vour  of  the  plaintiffs  below 
who  are  the  respondents  in  your  Lend- 
ships'  House. 
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BLACKBrEN,  J. — My  Lords,  your  Lord- 
ahipe  hare  in  thia  case  proposed  six  ques- 
tions to  the  Judges,  aJl  of  which  1  answer 
in  &voar  of  the  plaintiffs  in  the  cause, 
who  are  the  respondents  in  your  Lord- 
ships' House.  I  will  first  state  generally 
my  reasons  for  deciding  in  &T0ur  of  the 
plaintiffs  on  the  merits.  The  plaintiffs 
being  mxxrimgoea  in  possession  of  the 
ship  Sir  William  Eyre,  then  on  a 
voyage  to  New  Zealand  from  the  Clyde, 
had  entered  into  a  charter-party  with 
De  Mattos,  by  which  it  was  agreed  that 
the  ship  should  sail  to  New  Zealand 
wiiih  a  oai^  for  owners'  boiefit,  and 
having  arrived  and  discharged  the  same, 
and  being  made  tight,  stamich  and 
strong,  and  every  way  fitted  for  the 
voyage,  should  proceed  to  Calcutta,  and 
there  being  tight,  staunch  and  strong, 
and  every  way  fitted  for  the  voyage, 
should  load  firom  De  Mattos'  agents  a 
oargo  and  convey  it  for  freight  to  Liver. 
po(M  or  London. 

It  is  to  be  observed  on  this  charter- 
party,  that  it  is  a  condition  precedent  to 
the  earning  of  the  freight,  that  The  Sir 
WtUiam  Eyn  should  he  in  due  time  at 
Oaloatta,  and  there  seaworthy  for  the 
voyive  &om  Calcutta  to  Liverpool  or 
Loudon.  The  plaintiff  could  not  substi- 
tute any  other  vessel  for  her,  and  that 
being  so,  the  plaintifis  might  be  prevented 
from  earning  that  freight  by  any  disaster 
which  befel  the  Sir  WiUiam  Eyre  on  her 
voyage  out  to  New  Zealand,  or  during 
her  stay  there,  or  on  the  voyage  irom 
thenoe  to  Calcutta,  or  during  her  stay 
there,  if  the  effect  of  that  disaster  was  to 
render  it  impracticable  to  tender  the  Sir 
WiUiam  Eyre  at  Calcutta  in  due  time,  and 
in  a  seaworthy  condition  for  the  voyage 
home  round  the  Cape  of  Cood  Hope ;  but 
that  they  had  a  vested  expectation  of 
earning  this  freight,  if  no  such  disaster 
happened.  They  had  therefore  in  respect 
of  this  freight  an  insurable  interest  during 
the  whole  of  the  outward  voyage.  This 
is  not,  as  I  understand,  disputed,  but  if 
authority  is  required  for  it,  I  would  refer 
your  Lordships  to  Barber  v.  Fleming 
(38)  and  Foley  v.   The    United  Marine 

(S8)  10  B.  &  S.  878;  s.  c.  39  Law  J.  B«p.  (ir.s.) 
Q.B.  25. 


Insuraiiee  Company  of  Sydney  (39).  Being 
so  situated  they  entered  into  the  policy. 
In  my  opinion  the  whole  merits  in  this 
case  depend  upon  the  accurate  under, 
standing  of  the  contract  contained  in  this 
poliqy. 

I  must  first  obserre  on  a  matter  which 
is  perhaps  not  strictly  before  your  Lord- 
ships. It  is  stated  at  page  163  of  the 
Appendix,  that  this  insurance  was  for 
4,0002.  on  freight  vduei  ai  5,0002.,  and 
throughout  the  argument,  and  in  the  judg- 
ments below,  the  poliqy  was  treated  as  a 
valued  policy,  and  consequently  no  ques- 
tion was  discussed  as  to  the  amount  to  be 
recovered,  nor  whether  the  insolvency  of 
De  Mattos,  and  the  consequent  dimmu- 
tion  in  value  of  the  freight  insured, 
affected  that  amount.  In  the  policy  itself, 
however,  as  set  out  in  the  Appendix  to  the 
case,  the  space  which,  if  this  was  the  case, 
ought  to  have  been  filled  up  with  5,000i., 
is  left  blank,  and  the  poliqy  is  in  form  an 
open  one.  It  is  possible  that  the  poUcy 
is  miscopied,  but  I  think  it  more  probable 
that  it  was  drawn  up  in  this  form  by  mis- 
take, and  that  the  underwriters,  either 
from  a  sense  of  honour  or  from  lowing 
that  the  contract  could  be  reformed  in 
equity,  have  been  content  to  act  on  the 
contract  as  it  ought  to  have  been  drawn 
up.  I  presume  your  Lordships  would  not 
like  to  put  any  obstacle  in  the  way  of 
such  a  £Eur  proceeding.  I  shall  therefore 
make  no  further  remark  on  the  amount  to 
be  recovered. 

The  insurance  is  "  lost  or  not  lost  at 
and  from  Clyde  to  Southland,  while  there, 
and  thence  to  Otago,  New  Zealand,  and 
for  thirty  days  in  port  there,"  upon  the 
Sir  WiUiam  Eyre.  And  the  subject  mat- 
ter is  4,000'Z.  on  homeward  chartered 
freight.  I  think  that  the  meaning  of  this 
contract  is  that  thq  underwriters  are  to 
indemnify  the  assured,  if  by  any  of  the 
perils  insured  against,  the  Sir  William 
Eyre  is  during  the  voyage  frY)m  the  Clyde 
to  New  Zealand,  or  during  thirty  days 
after  arrival  there,  so  damaged  that  in 
consequence  the  homeward  chartered 
freight  cannot  be  earned. 

In  the  judgment  in  the  Common  Pleas 

(tf9)  89  Lrw  J.  Rep.  (k.s.)  C.P.  206 ;  s.  c.  Law 
Hep.  5  C.P.  155. 
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in  this  case  it  is  said,  "  The  policy  nnder 
consideration  thns  differs  fifom  an  ordi- 
nary  insurance  upon  freight.  First,  in  that 
it  oonld  not  be  affected  by  loss  of  cargo, 
because  the  freight  insured  was  not  for 
cargo  in  existence  or  appropriated  daring 
the  risk  ;  next,  that  it  was  not  subject  to 
general  average  either  of  ship  or  cargo, 
because  the  freight  was  not  to  be  earned 
daring  the  voyage  insured,  and  9£  a  con- 
Bequenoe,  that  tne  underwriter  was  not 
in  any  case  to  contribute  to  repairs  of 
the  ship,  not  even  in  respect  of  general 
aven^,  and  lastly,  that  as  thefreightrested 
in  contract  for  the  future  employment  of 
the  ship  only,  it  would  not  pass  by  bare 
abandonment  to  the  underwriters  upon 
ship,  but  would  simply  come  to  nothing 
upon  such  abandomnent  if  justifiable,  be- 
cause the  abandonment  would  be  in  effect 
on  election  by  the  owner  to  treat  the 
charter  as  at  an  end  by  reason  of  the 
usual  exception  of  sea  perils  in  the  charter- 
party,  and  he  would  not  be  bbund  to  incur 
in  fevour  of  the  underwriters  on  ship  any 
new  responsibility  not  coimected  with  the 
voyage  on  which  the  ship  was  insured." 
So  far  I  completely  agree,  and  instead  of 
repeating  this  in  other  words  I  adopt  this 
language  as  my  own,  but  in  what  follows 
in  5»at  judgment  I  do  not  agree. 

I  think  .that  if  there  was  damage  to 
the  ship,  such  that  though  it  was  physi- 
cally possible  to  repair  the  ship,  the 
expense  would  be  so  great  that,  according 
to  the  rule  laid  down  in  Moss  v.  Smith 
(21),  it  was  unreasonable  so  to  do,  the 
owner  might,  as  between  him  and  the 
charterer,  elect  not  to  repair  the  ship,  but 
to  treat  the  charter  as  at  an  end  by  reason 
of  the  exception  of  the  sea  perils,  and  if 
nnder  such  circumstances  the  owner  did 
not  in  fact  repair  her,  the  freight  was 
totally  lost  by  the  perils  insured  against, 
and  not  as  stated  in  the  judgment  of  the 
Common  Pleas,  by  the  owner's  drfanlt, 
for  the  owner  was  not  bound  to  repair  the 
ship.  There  would  be  no  loss  from  the 
peAs  insured  against,  if  the  owner  did  in 
fact  repair  the  ship,  which,  though  not 
bound  to  do  so,  he  had  a  right  to  do  if  he 


If  indeed  there  had  been  a  partial  loss 
or  damage,  such  that  the  owner  could 
reasonably  repair  the  ship,  he  was  bound 


to  do  so,  and  if  in  such  a  case  he  declined 
to  do  so,  I  should  agree  with  the  judg- 
ment in  the  Common  Pleas  in  saying  that 
he  would  lose  the  freight  by  his  own 
choice  or  defaul^t^  and  not  by  any  'peril 
insured  against.  But  I  think  that  where 
the  damage  is  so  great  that  the  owner  is 
not  bound  to  repair  the  ship,  if  he  declines 
to  do  so  he  would  lose  his  freight,  not  by 
his  own  default,  but  by  the  perils  insured 
against.  This  seems  an  elementary  pro- 
position, but  as  much  of  what  I  consider 
the  error  in  the  judgment  of  the  Common 
Pleas  arises  from  not  bearing  it  in  mind, 
I  will  proceed  to  state  some  authorities 
for  it. 

The  principle  is  thus  expressed  in  Hbe 
judgment  of  the  Queen's  Benchin  Stringer 
V.  The  English,  &c.,  Inswcmce  AtaodatUm 
(26)  ;  "  The  assured,  if  he,  by  any  means 
such  as  he  could  reasonably  be  expected 
to  use,  could  have  prevented  the  loss 
(which  was  in  that  case  by  a  sale  in  the 
Prize  Court)  "  was  bound  to  use  them, 
and  if  the  sale  was  directly  occasioned  by 
his  default,  though  remotely  by  the  periJs 
insured  against "  (in  that  case  a  seizure) 
"  he  cannot  recover  against  the  under- 
writers. But  the  assured  are  not  bound 
to  use  unreasonable  exertions  in  order  to 
preserve  the  thing  insured;  and  if  the 
giving  of  a  bond  or  deposit  of  money  " 
(in  this  present  case  the  repairing  of  the 
ship)  "would  have  exposed  themtoex* 
pense  or  risk  of  expense  beyond  the  value 
of  the  object,  or  as  the  same  idea  is  often 
expressed,  if  the  steps  necessary  to  pre- 
vent the  sale "  (loss)  "  were  such  as  a 
prudent  uninsured  owner  would  not  have 
adopted,  we  think  they  were  not  in  de< 
fault,  and  the  sale  was  then  a  total  loss 
occasioned  b^  the  seizure." 

I  do  not  cite  this  as  condusive,  for  it  is 
for  your  Lordships  to  determine  whether 
it  is  correct  or  not,  but  as  expressing  what 
I  think  the  true  principle.  So  »r  as 
regards  the  case  of  a  ship  it  is  veiy 
concisely  and  I  think  accurately  ex- 
pressed by  my  brother  Lush  in  his  judg- 
ment in  Uhe  Court  below  when  he  says, 
"  That  which  in  the  language  of  mari- 
time commerce  constitutes  the  loss  vS  a 
ship  is  damage  to  an  extent  not  worth 
repairing,  followed  by  a  determinatim 
not  to  repair." 
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I  must  hore  observe  that  in  my  opinion 
(which  in  this  respect  differs  from  that 
expressed  in  the  judgment  of  the  Gonrt 
of  Common  Pleas  below)  there  might 
well  be  a  state  of  things  in  which  the 
aosnred  oonid  recover  on  this  polioy  for  a 
total  loss  of  the  freight,  though  the 
asBorad  conld  not,  either  with  or  without 
notioe  of  abandonment,  recover  against 
the  underwriters  on  ship  for  a  total  loss. 
The  questions  between  the  assured  and 
tHe  two  sets  of  underwriters  are  not  the 
same.  The  question  between  the  assured 
and  tbe  underwriters  on  the  ship  is 
whether  the  damage  sustained  may  be  so 
far  repaired  as  to  keep  her  a  ship,  though 
not  perhaps  so  good  a  ship  as  she  was 
before,  without  expending  more  than  she 
would  be  worth.  The  question  be* 
tween  the  assured  and  the  underwriter  on 
the  chartered  fi'eight  is  whether  the 
damage  can  be  so  far  repaired  that  the 
ship  can  be  at  Calcutta,  seawoflhy  for  a 
voyage  round  the  Gape  of  Qood  Hope, 
without  expending  more  than  she  would 
be  worth.  1  should  hare  added  a  further 
term  that  tiie  repairs  could  be  done 
BO  promptly  that  she  might  arrive  at 
Calontta  witlHn  a  reasonable  tinae,  as  be- 
tween the  shipowner  and  De  Mattos,  were 
it  not  for  the  case  of  Svint  v.  Usbome  (40) 
which  seems  to  me  an  authority  against 
this  position.  And  though  I  should  not 
hesitaite  to  advise  your  Lordships  to  re< 
consider  that  case  if  necessary,  I  think  it 
is  not  necessary  so  to  do  in  the  present 


My  position  therefore  is  that  if  the  ship 
were  so  damaged  that  she  could  be 
brought  to  Calontta  and  there  made  sea- 
worthy for  a  voyage  ronnd  the  Cape,  but 
not  without  expending  say  10,0002.,  and 
wonid  then,  all  things  considered,  be 
worth  only  say  9,0002.,  but  that  she  could 
by  an  expenditure  of  say  4,0002.  be  made 
a  ship  quite  fit  for  short  voyages,  though 
not  fbr  such  a  voyage  as  that  round  the 
Cape,  and  would  tiien  be  worth  say  5,0002., 
there  would  be  a  total  loss  of  the  freight, 
though  no  total  loss  of  the  ship.  No 
notioe  of  abandonment  whatever  given  to 
the  nnderwriters  on  ship  oonId  have  oon> 

(40)  18  Com.  B.  Bep.  144 ;  s.  e.  26  Lav  J.  Bep. 
(»A)  C.P.  209. 
JUxr  Sssncs,  42.— C  J 


verted  that  which  on  those  figures  was 
only  a  partial  loss  into  a  total  one.  This 
was  decided  by  the  Exchequer  Chamber 
in  I^mp  V.  Haliiday  (41),  a  case  which 
was  not  cited  at  your  Lordships'  bar,  but 
to  which  I  venture  to  refer  your  Lord, 
ships,  as  the  passages  contained  in  pages 
749  to  764  of  the  report  in  Best  Sf  Smith 
will  shew  your  Lordships  that  the 
opioions  I  now  express  are  not  formed 
for  the  first  time. 

I  now  proceed  to  consider  the  answer  to 
your  Lordships'  first  question.  That  in 
my  opinion  depends  upon  a  question  of 
&ct,  which  1  think  is  answered  by  the 
very  important  addition  to  the  case  made 
during  the  argument  in  the  Exchequer 
Chamber,  and  now  contained  in  paragraph 
24  of  the  case :  "  It  is  admitted  that  the 
sea  damage  which  the  ship  sustained  at 
New  SSealand  during  the  time  covered  by 
the  policy  would  have  justified  on  aben. 
donment  and  claim  JK>r  a  constructive 
total  loss."  This  can  only  mean  that  the 
damage  to  the  ship  was  so  great  that  the 
ship  could  not  be  repaired  without  spend, 
ing  more  than  she  was  worth,  and  oon> 
sequently  that  tiie  shipowner  might 
justifiably  elect  not  to  repair  her. 

I  think  that  under  such  circumstances 
the  shipowner  had  a  right  as  against  his 
nnderwriters  on  ship  to  come  upon  them 
for  a  total  loss.  But  if  he  does  so,  then 
on  general  principles  of  equity  not  at  all 
peculiar  to  marine  insurance,  he  who 
recovers  on  a  contract  of  indemnity  must 
and  does  by  taking  satisfaction  from  the 
person  indemnifying  him  cede  all  his 
rights  in  respect  of  that  for  which  ha 
obtains  indemnity.  It  was  held  in  Mason 
V.  Sainsbury  (42),  that  the  Hand-in- Hand 
Insurance  Company  having  paid  the 
plaintiff  for  a  loss  under  a  fire  policy  were 
entitled  to  recover  in  an  action  in  his 
name  against  the  hundred.  This  cession 
or  abandonment  is  a  very  different  thing 
from  a  notice  of  abandonment,  though  the 
ambiguous  word  "abandonment"  often 
leads  to  confounding  the  two.  There  is 
no  notice  of  abandonment  in  cases  of  fire 
insurance,  but  the  salvage  is  transferred 

(41)  6  B.  &  8.  763;  8.  c  36  Law  7.  Bep.  (na) 
Q.B.  166. 

(42)  3  Dong.  61. 
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on  the  principle  of  equity  expressed  by 
Lord  ^odwicke  in  Battdall  t.  Cochrane 
(43),  th*t  "the  person  who  originally 
Bostains  the  loss  was  the  owner,  but  after 
satisfiiction  made  to  him  the  insnrer."  Jn 
Godsall  T.  Boldero  (44),  the  same  principle 
was  acted  upon  in  the  case  of  life  insnrance. 
That  case  was  OTerroled  in  Dcdby  r.  The 
India  and  London  Life  Autiranee  Company 
(45)  becMue  the  principle  was  misapplied 
to  a  life  insnrance,  wmch  is  not  a  con- 
tract of  indemnity;  bnt  the  principle 
itself  has  never  (that  I  know  of)  been 
questioned. 

When  therefore  the  party  indemnilied 
has  a  right  to  indemnity  and  has  elected 
to  enforce  his  claim,  the  chance  of  any 
benefit  from  an  improrement  in  the  value 
of  what  is  in  existence,  and  the  risk  of 
any  loss  from  its  deterioration,  are  trans* 
fisned  fiom  the  party  indemnified  to  those 
who  indemnify,  and  therefore  if  the  state 
of  things  is  such  that  steps  may  be  taken 
to  improve  the  value  of  what  remains,  or 
to  preserve  it  from  fnrtiier  deterioration, 
such  steps  from  the  moment  of  the  elec- 
tion concern  the  party  indemnifying,  who 
therefore  ought  to  be  informed  promptly 
of  the  election  to  come  upon  him,  in  order 
that  he  may,  if  he  pleases,  take  steps  for 
his  own  protection.  And  on  general 
principles  of  law  (still  not  con&ied  to 
marine  insnrance)  an  election,  once  detev- 
mined,  is  determined  for  ever,  and  such  a 
determination  is  made  by  any  act  that 
shews  it  to  be  made.  And  therefore  any- 
thing that  indicates  that  the  party  in- 
demnified has  determined  to  take  to  him- 
self the  chamce  of  benefit  from  an  increased 
value  in  the  part  saved,  and  only  claim 
for  the  partial  loss,  wiU  determine  his 
election  so  to  do.  I  may  refer  for  an  ex- 
position of  this  general  principle  to  the 
judgment  of  the  Exchequer  Chamber  in 
OUmgh  V.  The  London  and  North-Westei'n 
Baihoay  (46). 

In  oases  of  marine  insnrance  the  regu- 
lar mercantile  mode  of  letting  the  nnder- 

(43)  1  Ves.  sen.  98. 

(44)  9  East  72. 

(45)  16  Com.  B.  Bep.  365  ;  8.  c.  24  Lav  J.  Bep. 
(11.8.)  C.P.  2. 

(46)  41  Law  J.  Bap.  (k.s.)  Excb.  21;  8.  e.  Law 
B<|>.  7  Kxch.  84,  3fi, 


writera  know  that  the  assnied  mesa  to 
come  upon  them  for  a  complete  indemnity 
is  by  giving  notice  of  abandonment,  vhkb 
is  a  vety  different  thing  &om  the  Bban. 
donment  or  cession  itselfl    This  notioe 
when  given  is  conclnsive  that  the  aagoted, 
if  stiU  in  a  situation  to  determine  big 
election,  has  determined  to  come  upon  iiie 
nnderwritera  for  a  total  loss,  the  oogoM. 
qnente    of  which  is  that  eveiythisg  ia 
ceded  (to  avoid  the  use  d  the  amUgnoiis 
word  "abandoned") to thanndenniten. 
Abbott,  C  J.,  in  Gologan  v.  TkeLmdmAt. 
turanee  (47)  says,    "  I  do  not  consider  at 
abandonment  as  having  the  effisct  of  on. 
verting  a  partial  into  a  total  loss."   .  .  , 
*'  The  abandonment,   however,  exchdea 
any  presumption  which  might  have  arisen 
bam  the  silence  of  the  assured  that  thej 
still  meant  to  adhere  to  the  adventnie  u 
their  own." 

If  before  giving  this  notioe  the  asBiued 
have  already  indicated  by  their  aota,  or  if 
the    circnmstanoes  are  such  that  the^ 
indicate  by  their  silence,  that  they  him 
elected  to  adhere  to  the  adventure  as  their 
own,  the  notioe  of  abandonment  obvioasily 
comes  too  late.    A  very  good  example  of 
such  a  case  is  afforded  by  MUehM  v.  Bdie 
(48),  as  explained  in  Boux  v.  Sahedai 
(6).    There  a  ship  laden  with  sugar,  and 
bound   for    London,  was  captured  and 
finally  taken  into  Charlestown,  where  the 
sugar  was  sold  and  the  proceeds  lodged  is 
the  hands  of  a  person  resident  in  Chailes- 
town.     From  the  state  of  political  affiun 
at     that    time    sugar     was     dear    at 
Charlestown,  and,  as  Lord  Abinger  con- 
jectured, the  sugar  had  come  to  a  raj 
good  market  and  the  assured  was  satisfied 
and  took  to  the  proceeds.    A  year  afiei^ 
wards  the  peraon  in  whose   hands  Qa 
money  was  became  insolvent,  and  aflar 
that  it  was,  with  obvious  justice,  hdd 
that  it  was  too  late  to  come  upon  Ha 
nnderwritera  for  a  total  loss.     Thus  ex- 
plained the  case  is  a  good  example  of  &e 
principle  stated  in  Stringer  y.  The  Engtmd, 
^,  Inauranee  Company  (26),  whero  it  ii 
said,  "  As  is  well  pointed  out  in  2  PkQUf/ 
Lisurance,  S.  1669,  where  tl;e  cargo  stiU 
subsists  in  specie,  and  may  be  recoveied, 

(47)  5  H.  Ac  &456. 

(48)  1  Tenn  Bep.  608. 
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the  qnestioii  depending  on  abandonment 
is,  ^vnich  party  Bhonld  be  at  the  risk  of 
the  market  and  the  Bolvency  of  agents, 
neither  of  wliicfa,  independently  of  the 
direct  effect  of  the  perils  insured  against, 
conoems  the  insured.  To  allow  the 
assored  to  change  his  election  whilst  the 
oircomstances  remain  the  same,  wonld 
enable  the  assured  to  treat  the  property  aa 
his  so  long  as  there  was  a  prospect  of 
profit  from  the  rise  in  the  market,  and  as 
the  property  of  the  insurers,  so  soon  as 
there  tras  a  certainty  of  loss,  which  would 
be  inequitable :  qui  commodum  aeniit  aeiif 
tire  debet  et  onus. 

I  should  apologize  to  your  Lordships 
for  dwdlmg  BO  long  on  what  seems  to  me 
the  principle  on  wmch  abandonment,  and 
the  necessity  of  notice  of  abandonment, 
when  required,  depend,  had  it  not  been 
argued  at  your  Lordships'  bar  on  the 
authority  of  Knight  v.  Faith  (8^,  that 
there  is  a  technical  rule  of  insurance  law 
by  which  notice  of  abandonment  must  be 
given  if  the  thing  exist  in  specie  at  all, 
though  the  state  of  things  is  such  that 
the  underwriters  could  do  nothing  in  con> 
sequence  of  the 'notice.  I  think  it  more 
convenient  to  postpone  my  remarks  on 
that  case  till  I  answer  your  Lordships' 
last  question.  In  the  meuawhUe  I  pro- 
ceed to  say  that  I  should  be  very  sorry  to 
throw  any  doubt  on  the  principle  expressed 
by  Lord  Abinger  in  the  following  passage 
in  his  judgment  in  Bovet  v.  Saloador  (6) 
where,  after  stating  the  state  of  cipcnm- 
stances  which  gi-vies  the  insured  a  right  to 
treat  the  case  as  one  of  total  loss,  he  pro> 
ceeda :  "  But  if  he  elects  to  do  this,  as  the 
thin^  insured,  or  a  portion  of  it,  still  exists 
and  18  vested  in  him,  the  very  principle  of 
indemnity  is  that  he  should  make  a  cession 
of  all  his  right  to  the  recovery  of  it,  and 
that,  too,  within  a  reasonable  time  after  he 
receives  intelligence  of  the  accident,  that 
the  underwriter  may  be  entitled  to  all  the 
benefit  of  what  may  stiU  be  of  any  value, 
and  that  he  may,  if  he  pleases,  take 
measures,  at  his  own  cost,  for  realising  or 
increasing  that  value." 

But  I  think  this  is  from  the  nature  of 
things  confined  to  cases  where  there  are 
some  steps  whiclT  the  underwriter  could 
take,  if  he  had  notice.  When  they  can 
doao  I  think  that  th^  neglect  to  give 


notice  of  abandonment  may  determine  the 
owner's  election.  This  is  a  matter  that  is 
now  of  much  greater  practical  importance 
than  it  was  when  Lord  Abinger  delivered 
that  judgment.  For  then  the  assured 
could  not  learn  that  his  ship  had  got  into 
difficulties  at  a  distant  place  till  long  after 
the  disaster,  and  the  underwriters  could 
only  send  out  orders  which  would  arrive 
later  still.  Under  such  circumstances  a 
notice  of  abandonment  was  often  a  veiy 
idle  ceremony,  and  in  my  opinion  unneces- 
sary if  the  &cts  did  amount  to  a  total  loss, 
inoperative  if  they  did  not.  Now,  when 
by  means  of  the  electric  telegraph  the 
underwriters'  orders  might  promptly  reach 
the  spot  where  the  ship  was  in  peril,  a 
notice  of  abandonment  may  be  of  great 
practical  importance.  What  would  oe  a 
reasonable  time,  and  whether  the  neglect 
to  give  notice  of  abandonment  does -deter- 
mine the  election,  must,  I  think,  depend 
in  each  case  on  the  circumstances,  and 
principally  on  what  steps  the  underwriters 
might  take  if  they  had  notice.  If  there 
was  nothing  they  could  do,  no  notice  I 
think  is  required.  This  I  apprehend  is  the 
principle  of  Cambridge  v.  Ajiderton  (5), 
Roux  V.  Salvador  (6),  and  Famworth  v. 
Hyde  (11).  For,  aa  has  often  been  ob- 
served, a  sale  by  the  master  i&  not  one  of 
the  underwrites'  perils,  and  is  only 
material  as  shewing  that  there  is  no  longer 
anything  which  can  be  done  to  save  the 
thmg  already  sold  for  whom  it  may  con« 
cem.  It  conclusively  determines  that 
neither  assurers  nor  assured  can  do  any- 
thing, and  consequently  that  a  notice  of 
abandonment  would  be  but  an  idle  form 
on  which  nothing  could  be  done,  and 
which  therefore  is  unnecessary. 

If  these  which  I  have  submitted  to  your 
Lordships  are  the  true  principles  on  which 
the  law  depends,  it  seems  to  me  to  be 
obvious  that  in  this  case  there  was  a  total 
loss  of  the  freight  in  consequence  of  the 
damage  by  sea  perils  being  so  great  that 
the  shipowner  was  not  bound  to  repair  her. 
No  doubt  the  shipowner  might  have  re- 
paired her  if  he  pleased,  and  if,  as  in 
B&uon  V.  Chapman  (9),  he  had  elected 
to  repair  her,  and  had  done  so,  though  at 
a  ruinous  expense,  the  freight  would  not 
have  been  lost.  Bi^t  the  ship  in  this  case 
never  was  repaired  so  ae  to  make  her 
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capable  of  earning  the  fireigbt,  and  the 
inanred  was  nnder  no  obligation  to  repair 
her  at  a  rainons  cost. 

This  brings  me  to  the  second  qnestion. 
I  cannot  see  how  the  contract  between 
the  pMntiffs  and  the  defendant,  by  which 
the  latter  undertakes   to  indemnify  the 
former  against  loss  on  the  freight,  can  be 
at  all  affected  by  the  fact  that  the  plain, 
tiffs  had  made  a  contract  with  other  per- 
sons by  which  they  nndertook  to  indenmify 
the  plaintiffs  against  loss  on  the  ship.     If 
the  facts  are  not  sach  as  to  amount  to  a 
loss  of  freight  from  the  perils    insured 
against,  no  transaction  between  the  plain- 
tiffs and  third  persons  could  make  them 
amount  to  such  a  loss.    If  they  were  such 
as  to  amount  to  a  loss  of  the  freight  it 
can  make  no  difference  to  the    defen- 
dant whether  the  pla&tiffs  can  or  cannot 
recover  for  the  damage  to  their  ship  from 
other  persons.     It  is  true  that  a  transac- 
tion with  third  persons  may  as  evidence 
prove  that  the  plaintiffs  had  elected  not  to 
repair  the  ship,  as  the  sale  of  the  wreck 
in  Gambridge  v.   AnderUm  (5),  and    in 
Farmoorth  v.  Hyde  (11),  did.     And  so  if 
the  plaintiffs  in  the  present  case  had  given 
notice  of  abandonment  at   once  to  the 
underwriters  on  ship,  and  recovered  from 
them  as  for  a  tottJ  loss,  it  would  have 
afforded  conclusive  evidence  that  they  had 
elected  not  to  repair  the  ship.     As  it  was 
they  delayed  so  long  that  I  think  the  fiur 
conclusion  of  fiict  is  that,  as  between  them 
and  the  underwriters  on  ship,  they  had 
elected  to  take  their  chance  of  making  a 
better  thing  of  it  by  keeping  her  as  a  ship 
to  themselves,  and  coming  on  the  xmder- 
writers  for  a  partial  loss  only. 
.  I  do  not  go  into  the  facts,  as  the  ques- 
tion whether  they  could  have  recovered  s 
total  loss  on  the  poUcy  on  ship  or  not  is 
only  collaterally  raised  in  this  case,  but  in 
my  opinion  they   completely  bring  the 
case  within  the  principle  stated  by  Lord 
Chancellor  Cottenham  in  Fleming  v.  Smith 
(3),  where  he  says,  "  They  were  suffi- 
ciently informed  of  what  had  taken  place 
to  enable  them,  if  they  thought  proper, 
to  take  upon  themselves  the  chance  of  the 
benefit  of  retaining  the  ownership  of  the 
property,  instead  of  taking  the  sum  which 
was  secured  to  them  by  the  poUcy  effected 
with  the  uoderwritets  on  the  vaasel  j  and 


if  they  acted  upon  that  opportamfy  of 
electioa  they  sorely  cannot  aftermodB 
turn  round  and  go  againstthe  underwriterB 
as  for  a  total  loss."  I  should  therefore, 
as  at  present  advised,  have  oonoorred 
with  the  Coart  of  Common  Pleas  in 
their  decision  m  Potter  v.  Campbell  (37). 
But  I  think  that  this  in  no  way  affecte  tite 
question  between  the  plaintiffs  and  the 
underwriters  on  freight.  I  agree  witih 
what  has  been  said  by  my  brother  Brett ; 
the  plaintiffs  not  having  come  upon  the 
underwriters  for  ship  leaves  the  case  jnst 
as  if  the  ship  had  never  been  insured  at 
all. 

This  brings  me  to  consider  whether  it 
was  necessary  for  the  plaintiffs  to  give  no- 
tioe  of  abandonment  to  the  underwriters  on 
freight.  It  was  argued  at  your  Lordships' 
bar  that  by  the  law  of  marine  insnranee 
a  notice  of  abandonment  was  as  impera- 
tively necessary  as  a  notice  of  dishonour 
is  by  the  law  merchant  on  bills  of  ex- 
change. On  Ubia  I  shall  submit  some 
observations  at  the  end  of  this  opinion, 
but  at  present  I  will  assume  that  the  true 
principle  is  that  notice  of  abandonment  is 
only  requisite  when  from  the  state  of  {acts 
it  may  make  a  difference  to  the  underwriters 
if  the  assored  delays  making  his  electaon 
whether  he  .will  adhere  to  the  property, 
taking  his  chance  of  profit  or  loss  &«nn 
so  doing,  or  come  upon  the  underwriters 
for  a  total  loss.  If  that  be  the  prinoiTAe^ 
it  seems  to  me  to  follow  from  it  toat 
inasmuch  as  there  was  nothing  which 
the  underwriters  on  freight  could  have 
done  to  alter  their  position  in  conse- 
quence of  a  notice  of  abandonment^  and 
uiat  it  would  have  been  an  idle  ceremony, 
no  notice  could  ever  be  required,  and, 
not  being  required  at  all,  could  not  be 
too  late. 

These  are  the  reasons  for  which  I  am- 
swOT,  to  your  Lordships'  second  qnestian 
by  saying,  that  in  my  opinion  no  nq^ioe  of 
abandonment  either  of  ship  or  freight  was 
necessary  to  enable  the  plaintifik  to  re- 
cover for  a  total  loss  on  the  polity  on 
freight;  to  the  third  questaon,  Hoik  in 
my  opinion  no  notice  at  all  being  required, 
it  never  conld  be  out  of  time ;  and  to  the 
fourth  question,  that  though  I  think  that 
nnder  the  ciroumstanoes  of  this  case  the 
plaintiffs  have  precluded  themselves  finm 
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Teooreiiag  fbr  a  total  loss  of  the  ship, 
that  in  no  way  affects  the  rights  of  the 
plaintifiEs  npou  the  pohoy  on  freight. 

I  now  oome  to  jonr  Lordships'  fifth 
question.  From  what  I  have  ab^ady 
written  your  Lordships  will  perceive  that 
in  my  opinion  the  decision  of  the  case 
really  shonld  depend  on  the  answer  to 
tiiis  qnestion.  I  have  already  indicated 
that  I  think  that  the  assored  so  conducted 
themselves  as  to  dischai^  the  Tmder> 
writers  on  ship  &om  the  liability  for  a 
total  loss,  for  the  assured  took  to  them- 
selves  the  chance  of  ben^tfrom  retaining 
the  ship  as  their  own,  and  so  made  their 
dection  as  to  the  ship.  But  as  to  the 
freight,  I  can  see  nothing  which  could 
have  been  done  by  the  underwriters  if  the 
idle  ceremony  of  a  notice  had  been  gone 
through.  It  was  indeed  suggested  that 
the  underwriters  on  freight  might  have 
made  some  arrangements  with  the  under- 
writers on  ship,  by  which  they  were  to 
repair  the  ship,  send  her  on,  and  in  the 
name  of  the  owners  tender  her  to  De 
Mattos.  Bat  in  all  cases,  and  especially 
in  oases  of  insurance,  we  look  to  what  is 
practioally  possible,  and  not  to  remote 
theoretical  imaginations.  If  it  could  be 
shewn  that  the  delay  in.this  case,  which  was 
certainly  considerable,  had  in  any  way 
attered  the  position  of  the  underwriters, 
if  there  was  anything  which  they  conld 
have  done,  if  the  claim  had  been  made 
on  them  at  the  time  when  the  disaster 
happened  at  New  Zealand,  or  in  the 
intOTval,  which  they  cannot  now  do,  or  if 
any  prejudice  had  been  sustained  by  them 
in  consequence  of  the  delay,  the  case 
would  be  different.  I  should  then  have 
to  consider  whether  the  prejudice  sustained 
was  sufficient  to  give  rise  to  a  preclusion. 
But  as  the  &ctB  are  there  is  nothing  of  the 
sort.  I  therefore  answer  your  Lordships' 
fifUi  question  by  saying  that  in  my  opinion 
there  was  no  such  conduct  as  to  discharge 
the  underwriters  bora  their  liability  upon 
the  policy  on  freight. 

The  answers  to  those  five  questions 
would  answer  the  sixth  and  last,  were  it 
not  that  I  have  reserved  to  this  time  the 
discussion  of  the  proposition  argued  at 
your  Lordships'  bar,  that  there  is  a  tech- 
nical necessity  foe  a  notice  of  abandon- 
ment in  a  case  of  marine  insni-ance,  whe- 


ther any  use  can  be  made  of  it  or  not, 
and  whether  the  fiulure  to  give  it  works 
any  prejudice  or  not.  It  was  said  it  Was 
required  by  the  law  merchant  as  to  in- 
surance, just  OS  notice  of  dishonour  is 
required  by  the  law  merchant  on  a  hill 
of  exchange. 

Such  is  the  law  in  some  foreign  coun- 
tries, but  I  will  submit  to  your  JUirdships 
my  reasons  for  thinking  tl^t  it  is  not  and 
never  was  the  law  of  England.  Emerigon, 
in  the  first  section  of  the  17th  chapter  of 
his  celebrated  Treatige  an,  Ingurance  (2 
volume,  p.  207,  of  the  edition  by  Bonly 
Fatty,  1827),  states  that  by  the  general 
law  merchant,  or,  as  he  oaUs  it,  "  le  droit . 
dea  nations,"  there  was  no  need  for  any 
notice  of  abandonment,  the  contract' being 
one  of  indemnity  only.  I  do  not  pretend 
to  have  made  any  research  myself  as  to 
what  was  the  ancient  law  merchant,  but 
from  Emerigon's  high  character  for  learn- 
ing  and  research  I  assume  that  he  is  cor- 
rect. He  then  proceeds  to  say  that  the 
law  merchant  did  not  prohibit  persons 
£rom  making  a  stipulation  that  under 
certain  stipulated  circumstances  the  sub* 
ject  matter  of  the  assurance  might  be 
abandoned  to  the  underwriters,  who  then 
should  pay  the  whole  sum  assured,  with- 
out having  any  option  merely  to  indem- 
nify the  assured.  And  he  observes  that 
doubtless  the  usual  clauses  to  that  effect 
gave  rise  to  established  rules  on  the 
subject.  He  then  cites  from  Cassar^'s 
three  rules  which  Emerigou  seems  to 
consider  as  truly  stating  the  law  mer- 
chant on  the  snlneot.  They  are  as  fol- 
lows— 1.  That  the  abandonment  is  a 
form  which  is  sufi&ciently  complied  with 
by  the  simple  &ct  that  the  assured  de- 
mands from  the  assurers  payment  of  the 
whole  sum  insured.  2.  That  the  assured 
may,  without  having  recourse  to  aban- 
donment, recovSr  the  salvage,  and  claim 
payment  from  the  assurers  of  an  average 
loss  only.  3.  That  in  case  of  total  loss 
abandonment  is  an  idle  form,  "le  de- 
l(U88em»nt  est  uneformaliU  initUle."  The 
editor  of  Emerigon  observes,  in  a  note, 
that  the  first  and  third  of  those  rules  aie 
not  the  law  of  Frcuice  at  this  day.  And 
Emerigon  points  out  that  all  this  was  in 
Prance  (and,  in  consequence,  in  those 
countries  which  have  adopted  the  French 
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law)  altered  by  the  positive  enactments 
oontained  in  the  celebrated  Ordonnanoe 
de  la  Marine  of  1681,  by  the  46th  article 
of  which  it  wafi  enacted  that  "  No  aban> 
donment  shall  be  made  except  in  case  of 
oaptare,  ship  wreck, '  bria ' "  (a  word  for 
which  I  know  of  no  English  eqniTalent, 
"breakage"  or  "fraotare"  not  being 
used  in  tiiia  technical  sense),  "  stranding, 
arrest  of  princes,  or  total  loss  of  the 
tilings  assured,  and  that  all  other  losses 
shall  be  deemed  average  losses  only."  On 
this  Emeiigon  treats  at  great  length  in 
the  following  sections  of  the  17th  chapter. 

There  seems  to  have  been  at  first  mach 
controversy  and  dispnte  as  to  the  tme 
e&ct  of  the  enactment,  bat  it  seems  to 
have  been  finally  settled  in  France  that 
the  assured  coidd  never  recover  for  a 
total  loss  without  abandonment,  even 
though  the  thing  assured  was  totally  de- 
stroyed. "  Such,"  says  Emerigon  (chap. 
17,  sect.  6,  2  vol.,  p.  252),  "  is  the  en- 
actment  of  our  ordonnance,  to  which  we 
mnst  submit"  Andit  was  Airther  estab- 
lished that  when  any  of  the  events  speci- 
fied in  the  46th  article  had  happened,  the 
assured  might  by  giving  notice  of  aban- 
donment recover  for  a  total  loss,  though 
-the  thing  insured  was  quite  safe  and 
nninjured.  This  Emerigon  jnstifies,  or 
at  least  accounts  for,  by  saying  that  the 
ordonnanoe  created  a  presumption,  whicH 
waa  juris  et  dejure,  that  where  any  of  the 
first  five  cases  had  happened  the  thing 
was  lost.  This  was  carried  so  far  that 
where  a  ship  was  stranded  and  got  off 
without  injury  either  to  herself  or  cargo, 
the  owners  of  the  cargo  were  permitted 
to  give  notice  of  abandonment  and  re- 
cover as  for  a  total  loss.  This  highly 
artificial  conclusion  was  corrected  by  a 
supplemental  ordonnance  of  1779,  but 
till  then  it  remained  the  French  law,  see 
Emerigon,  chap.  17,  sect.  2,  vol.  2,  p.  212. 

Now  the  enactments  of  the  French  law, 
oontained  in  the  ordinance  of  the  Marine, 
can  have  no  force  in  England,  except  in 
so  far  as  they  have  been  adopted  into  our 
law.  As  far  as  regards  the  law  that 
by  giving  notice  of  abandonment  the 
assured  can  recover  for  a  total  loss,  be- 
cause by  a  presumption  juris  et  de  jure 
the  property  is  to  be  taken  as  lost  in  law, 
though  it  is   safe  in  iaet,  it  certainly 


is  not  the  law  of  England,  and  never 
was.  In  Hamilton  v.  Mendez  (13)  Lord 
Mansfield  strongly  laid  down  the  doo- 
trine  that  a  poHcy  of  marine  insurance 
is  a  contract  of  indemnity,  and  that  "  if 
the  thing  in  truth  yraa  safe,  no  artificial 
reasoning  shall  be  allowed  to  set  up  a 
total  loss." 

No  one  would  for  a  moment  now  venture 
to  contend  that  a  notice  of  abandonment 
could  in  England  entitle  an  assured  to  ra. 
cover  as  for  a  total  loss  on  a  polioy  on  goods 
if  the  ship  was  captured,  though  set  free, 
or  wrecked  but  the  cargo  saved  uninjured, 
or  in  a  case  of  simple  stranding.  So  hr 
the  law  of  the  ordonnance  is  Nearly  not 
adopted  in  England.  Even  in  the  case 
where  the  loss  is,  at  the  time  of  the  notice 
of  abandonment,  total,  though  capable  of 
being  reduced  by  a  change  of  circum- 
stances to  a  partial  loss — see  Dean  v. 
Hornby  (49),  tiie  assured  (unless  in  the 
very  uncommon  case  of  the  notice  being 
accepted)  cannot  recover  as  for  a  total 
loss  if  that  change  of  circumstances  does 
occur  before  the  trial.  Nor  can  it  be  for 
a  moment  contended  that  a  notice  of 
abandonment  is  essential  to  the  assured's 
right  to  recover  for  a  total  loss  where  the 
loss  is  in  &ot  total. 

But  though  in  no  one  of  these  cases 
has  the  French  enactment  been  adopted 
in  the  English  law,  it  is  argued  that  it 
has  been  so  adopted  as  in  the  case  of 
what  is  somewhat  unhappily  called  a 
constructive  total  loss,  to  render  a  notice 
of  abandonment  a  necessary  technical 
preliminaty  to  an  action  for  the  total  loss, 
though  it  is  not  required  for  any  nsefnl 
purpose',  though  no  prejudice  ias  been 
sustained  for  want  of  it,  though  the  loss 
at  the  time  of  the  trial  still  continues 
total,  and  though,  according  to  Gaasuie> 
gis,  as  cited  and  approved  of  by  Emeri- 
gon, the  law  merchant  looked  on  the 
notice  of  abandonment  in  case  of  total 
loss  as  being  "  une  formaiite  inutile." 

It  is  unnecessary  to  refer  to  any  Eng- 
lish decisions  prior  to  the  great  case  of 
Eoux  V.  Salvador  (6) .  All  the  authorities 
bearing  on  the  point  were,  I  believe,  cited 
and  considered  u  the  elaborate  judgments 

(49)  8  E.  <(  B,  180  ;  B.  C.23  Law  i,  Bep.  (ka) 
Q.B.  129. 
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deliTared  in  that  case ;  and  the  decision 
of  the  Conrt  of  Exchequer  Chamber  was 
tiiat  no  notice  of  abandonment  was  neces- 
sary, because,  as  is  there  stated  by 
Lord  Abinger,  "  Neither  the  assured  nor 
ttie  underwriters  could  at  the  time  when 
the  intellieenoe  arrived  exercise  any  con- 
trol over  we  goods,  or  by  any  interference 
alter  the  consequences." 
It  may  be,  however,  convenient  to  refer 

?ODr  Lordships  to  tiie  portion  of  Mr. 
Philips'  Treatue  on  Inturcmce  in  which 
he  treats  on  this  subject.  I  know  of  no 
text  writer  who  treats  the  law  of  insa- 
mnce  witli  more  learning,  and  certainly 
of  none  who  treats  it  with  as  much  sound 
sense  and  appreciation  of  the  bearing  of 
the  doctrines  laid  down  on  practical  busi- 
ness. It  is,  however,  to  be  borne  in  mind 
that  he  writes  in  America,  and  that,  as 
he  clearly  states  in  sect.  1586  (2  vol.  3 
ed.  p.  271),  "  It  is  a  general  rule  in  the 
United  States  that  if  the  ship  or  goods 
insured  are  damaged  to  more  than  half 
of  the  value  by  any  peril  insured  against, 
or  more  than  half  the  freight  is  lost,  the 
assured  may  abandon  and  recover  for  a 
total  loss."  He  adds  in  sect.  1536,  "This 
rule  <^  abandonment  on  account  of  loss 
over  fifty  per  cent,  of  the  value  of  the 
sabjeot  makes  the  most  material  differ- 
ence between  the  American  and  English 
jurisprudence,  relative  to  total  loss  and 
abcmdonment,  and  is  to  be  kept  in  mind 
in  examining  the  decisions  of  the  tribu- 
nals of  the  two  countries.  This  rule,  and 
that  rule  in  the  United  States  whereby 
the  validity  of  the  abandonment  is  tested 
by  the  circumstances  existing  at  the  time 
d  making  it,  instead  of  the  time  of  bring- 
ing the  suit,  as  in  England,  give  a  wider 
range  to  oonstruotive  total  loss  and  aban- 
donment in  the  United  States." 

Bearing  this  distinction  in  niind,  any- 
one who  wishes  to  understand  this  subject 
will  derive  great  assistance  from  perusing 
the  whole  of  Mr.  Philips'  17th  chapter  on 
total  loss  and  abandonment.  I  will  only 
refer  your  Lordships  to  sect.  1491,  where 
he  says,  "  An  abandonment  being  a  trans- 
fer, it  can  be  requisite  enly  where  there 
is  some  assignable  transferable  subject  on 
which  it  can  operate."  .  .  "When  nothing 
remains  to  be  assigned  or  transferred,  an 
abuidonment  i^  useless  and  unnecessary." 


And  to  sect.  1494,  where  he  observes, 
"  But  the  better  rule  in  such  case  is  that 
if  the  insured  neglect  to  abandon,  he  shall 
recover  only  according  to  the  state  of 
things  at  the  trial ;  since,  as  we  shall  see, 
under  a  declaration  for  a  total  loss  he 
may  recover  for  a  partial  loss,  and  the 
underwriter  ought  to  have  the  advantage 
of  whatever  may  occur  to  make  the  loss 
partial  so  long  as  the  assured  delays  to 
elect  a  total  loss.  If  he  has  judgment  for 
a  total  loss,  this  is  eqT||valent  to  an  abcm- 
donment, and  gives  the  underwriter  a 
right  to  salvage."  And  to  section  1497, 
where  he  says,  "The  distinction  men- 
tioned above  as  to  recovering  a  total  loss 
without  abandonment  is  to  be  observed, 
viz.,  that  the  assured  is  charged  with  the 
proceeds  in  the  adjustment  of  the  loss  as 
in  a  salvage  loss,  though  the  same  may 
not  have  actually  oome  to  his  hands.  This 
circumstance  being  borne  in  mind  will 
reconcile  most  of  the  decisions  on  this 
subject  which  otherwise  would  appear  to 
be  directly  contradictory  according  to  the 
language  commonly  used  by  the  courts, 
which  must^  however,  be  construed  in 
reference  to  one  or  IJie  other  descrip- 
tion of  case  nnder  consideration."  Your 
Lordships  will  appreciate  the  shrewd- 
ness of  the  latter  part  of  this  remark  if 
von  examine  the  various  dicta  cited 
in  Boius  V.  Salvador  (6)  and  Knight  v. 
FaUh  (8). 

To  return  to  the  English  authorities, 
the  decision  of  the  Court  of  Exchequer 
Chamber  in  Boux  v.  Salvador  (6)  was, 
as  fifir  as  I  can  learn,  received  with  gene- 
ral approbation  at  the  time.  There  was, 
however,  one  exception.  Lord  Campbell 
never  could  be  brought  to  think  it  right. 
In  the  case  of  Flemitig  v.  Smiih  (3)  the 
counsel  for  the  appelhmts  (the  Attorney- 
General  Jervis,  uterwards  Chief  Justice, 
and  Sir  F.  Thesiger,  now  Lord  Chelms- 
ford) argued,  as  I  think  logically,  from 
the  decision  in  Bmut  v.  Saihador  (C),  that 
notice  of  abandonment  could  not  be  in 
any  case  required  except  where  there  was 
something  which  could  be  done  by  the 
underwriters  in  consequence ;  and  then 
the  failure  to  give  notice  of  abandonment 
might  be  material  as  determining  the 
election  which  the  assured  had,  whether 
to  treat  the  loss  as  total  or  not.    This,  as 
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I  have  already  stated  to  your  Lordships, 
is  what  I  consider  to  be  the  law.  Lord 
Campbell  was  of  a  different  opinion,  and, 
in  his  opbion,  says,  "  The  law  therefore 
requires  that  noticiQ  shall  be  given  in 
order  to  convert  a  constraotave  into  a 
total  loss ; "  but,  though  that  was  his  opi- 
nion,it  waa  not  ttie  judgment  of  the  House 
of  Lords.  Lord  Chancellor  Cottenham 
(and  Lord  Brougham  concurred  in  his 
opinion),  careful^  puts  the  decision  ex- 
cmsively  on  tiie  ground  that  the  assured 
had,  in  fact,  elected  to  treat  the  loss  as  a 
partial  loss  only.  This  studied  silence 
on  his  part  may  prevent  us  firom  saying 
that  he  differed  from  Lord  Campbell ;  but 
he  certainly  did  not  express  any  concur- 
rence  with  him. 

After  this,  in  the  Queen's  Bench,  when 
Lord  Campbell  was  Chief  Justice,  there 
arose  the  case  of  Knight  v.  Faith  (8). 
The  manner  in  which  that  judgment  came 
to  be  delivered  was  very  peculiar.  There 
was  a  very  brief  case  stated  for  the  opi- 
nion of  the  Court  of  Queen's  Bench.  On 
the  statements  in  it  the  Court  came 
to  the  conclusion,  as  stated  in  the  judg- 
ment  (50)  that  "slight  repairs  might 
have  been  sufficient  again  to  fit  her,  the 
ship,  for  navigation,"  and  the  Court  say 
(51),  that  though  she  was  sold,  "  We  are 
of  opinion  that  as  against  the  insurers  the 
gale  is  not  shewn  to  be  lawful."  On  such 
facts  the  assured  could  never  have  reco- 
vered for  a  total  loss,  even  if  he  had  de- 
livered all  possible  notices  of  abandonment 
from  the  first  to  the  last.  Yet  the  Court 
forced  the  counsel  to  amend  the  case  by 
inserting  a  statement  that  no  notice  of 
abandonment  was  given,  and  pronounced 
an  elaborate  judgment  on  a  point  which 
it  was  wholly  unnecessary  to  notice,  ex- 
cept for  the  purpose  of  recording  dissent 
from  the  decision  of  the  Exchequer  Cham- 
her  in  Roux  v.  Sahador  (6).  It  should 
in  candour,  however,  be  added  that  the 
other  Judges  of  the  Court  joined  Lord 
Campbell  in  this.  Still  I  think  that  the 
&ct  that  a  judgment  was  not  necessary 
for  the  decision  of  the  case  before  the 

(60)  16  Q.B.  Rep.  656 ;  ■.  c.  19  law  J.  Bep. 
(K.S.)  Q.B.  614. 

(61)  16  Q.K  Bep.  667;  s.  c.  19  Law  J,  Bep. 
iiA>a.B.  614. 


Court  always  diminishes  its  authority. 
And  I  think  that  on  perusing  the  judg- 
ment in  Knight  v.  Faith  (8),  it  will  bis 
found  that  no  argument  is  produced  which 
had  not  been  used  in  Bovat  v.  Salvador 
(6),  and  that  no  new  authority  is  pro- 
duced except  Lord  Campbell's  ovm  oin- 
nions  in  Fleming  v.  Smith  (8),  and  a 
passage  from  the  judgement  of  Ixnd 
Chancellor  Cottenham  in  Stewart  v.'  The 
Oreenock  Marine  Insurance  Oompany  (2). 
The  question  in  that  latter  case  waa 
what  passed  to  the  underwriters  on  ship^ 
who  were  liable  for  a  total  loss  of  ship. 
They  raised  the  veiy  question  alluded  to 
in  the  Section  1497  of  Philips  already 
cited.  The  ship  having  been  destroyed 
just  before  she  entered  the  docks,  kept 
together  as  a  ship  so  that  she  entered  the 
dt^ks,  delivered  her  cargo,  and  so  earned 
£:eight,  and  the  underwriters  on  ship 
said  they  were  entitled  as  salvage  to  the 
freight  thus  eaxned  after  the  disaster. 
This  House  decided  that  they  ware  en- 
titled to  this  benefit,  on  the  preoiaa  prin- 
ciple long  before  laid  down  m  Ba/ndall  v. 
Cochrane  (43),  and  the  other  cases  I 
referred  to  in  the  beginning  of  this  opi- 
nion, that  the  plaintiffs  "claiming  as 
upon  a  total  loss  must  give  up  to  the 
underwriters  all  the  remains  of  the  pro- 
perty recovered,  together  with  all  the 
benefit  and  advantage  belonging  ot  inci- 
dent to  it."  But  I  cannot  see  how,  or  in 
what  way,  the  assertion  of  tiie  doctrine 
that  recovering  for  a  total  loss  operates 
as  a  cession  of  everything,  can  be  said  to 
amount  to  the  assertion  of  that  other 
doctrine  that  the  handing  in  of  a  notice 
of  abandonment  is  a  oondition  precedent 
to  the  right  to  claim  for  a  total  loes.  And 
as  it  seems  to  me  every  dictum  cited  in 
Knight  v.  Faith  (8)  is  capable  of  being 
reconciled  with  the  judgment  of  the  Ex- 
chequer Chamber  in  Boiut  v.  Salvador 
(6),  if  it  is  only  borne  in  mind  that  the 
abandonment  or  cessioA  consequent  on 
recovering  for  a  total  loss  is  one  thing; 
the  notice  of  abandonment  supposed  to  be 
a  condition  precedent  to  claiming  for  a 
total  loss  is  another.  I  have  dwelt  on 
this  point  at  perhaps  unneoessair  length, 
for  all  that  it  is  necessary  to  decide  in 
this  case  is  that  where  there  ia  nothing 
to  abandon  no  notice  is  xequiaite. 
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I  have  therefore  to  conclude  by  saying, 
in  answer  to  your  Lordships'  last  qnes- 
tioo,  that  in  my  opinion  judgment  ought 
to  be  for  the  plaintiffs  in  the  caose,  the 
respondents  in  yonr  Lordships'  Hoase. 

BeamweIiL,  B. — In  this  case  I  think  it 
convenient  to  consider  (though  it  has 
been  already  done  in  the  judgments  de- 
livered), the  precise  effect  of  the  contract 
the  plaintifib  seek  to  enforce.  The  owners 
of  the  ship  Sir  WilMam  Eyre  had  en- 
tered into  a  charter-party  with  De  Mattos, 
whereby  the  ship,  then  on  a  voyage  to 
New  Zealand,  was  to  proceed  to  Calcutta 
and  there  load  a  cargo  for  Liverpool  or 
London,  to  be  provided  by  him.  The 
contract  in  question  is  a  policy  of  insu- 
rance by  the  owners  (now  represented  by 
the  plaintiffs),  whereby  the  underwriters 
(the  defendant  being  one),  insured  against 
certain  perils  of  the  seas,  which  might 
happen  on  the  voyage  then  in  progress  to 
New  Zealand,  preventing  the  owners  from 
earning  or  being  entitled  to  earn  the 
chartered  freight.  And  the  policy  is  to  be 
taken  to  be  a  valued  policy,  and  4,000{. 
the  value.  The  insurance  did  not  extend 
to  the  voyage  firom  New  Zealand  to  Cal- 
cutta, the  stay  there,  nor  the  voyage 
home.  In  effect,  therefore,  the  insurance 
was  against  perils  on  the  voyage  to  New 
Zealand  which  should  prevent  the  ship 
getting  to  Calcutta  in  such  a  state  as  to 
g^ve  the  owners  a  right  of  action  against 
De  Mattos  if  he  did  not  load  the  cargo,  and 
in  such  a  state  as  should  enable  the  vessel 
to  bring  the  cargo  home  loaded,  and  earn 
the  freight.  For  if  De  Mattos  had  loaded 
the  cargo,  and  if  owing  to  perils  covered 
by  the  policy  (perhaps  undiscovered  at 
Calcutta),  the  vessel  had  failed  to  bring 
the  chartered  cargo  home,  I  apprehend 
the  underwriters  would  have  been  liable. 

It  seems  to  me,  therefore,  with  great 
respect,  that  on  this  policy  there  might 
have  been  a  partial  loss,  with  a  partial  or 
total  loss  of  the  ship.  I  am  not  speaking 
of  what  is  probable,  but  it  is  possible,  I 
Bapp)ose,  that  the  ship  might  have  been 
so  injured  on  the  outward  voyage  as  to 
be  unseaworthy  for  a  whole  cargo  ;  it  is 
possible  that  the  charterer,  though  having 
a  right  to  reixise  to  load  an  unseaworthy 
ship  or  a  partial  cargo,  might  have  elected 

Nsw  SmDB,  42.— C.P. 


to  do  so.  In  such  eaee  there  might  be  a 
partial  loss.  And  it  is,  I  suppose,  possible 
that  a  peril  covered  by  the  policy  might 
have  injured  the  ship  in  such  a  way  tibat 
it  became  necessary  to  jettison  a  part  of 
the  cargo  on  the  home  voyage,  and  yet 
the  rest  might  be  carried  home  in  the 
ship  and  freight  earned.  This  also  I 
conceive  would  be  a  partial  loss,  and 
without  a  total  loss  of  the  ship.  So  also, 
if  by  perils  insured  against  the  ship  had 
been  disabled  from  reaching  Calcutta  by 
an  agreed  time  in  the  charter,  or  not  in 
time  to  make  the  voyage  the  same  as  the 
charter  provided  for.  I  do  not  know  that 
it  is  necessary  to  enter  into  these  specu- 
lations, but  to  my  mind  they  help  to  clear 
the  matter. 

It  seems  to  me,  then,  that  the  insurance 
was  that  perils  of  the  seas  on  the  voyage 
to  New  Zealand  should  not  destroy  or 
prevent  the  right  of  action  against  De 
Mattos  to  accrue  on  the  ship's  arrival  at 
Calcutta,  and  his  refusal  to  load,  and 
should  ngt  prevent  the  earning  of  the 
freight,  if  he  performed  his  contract  to 
load. 

Whether  snch  an  insurance  should  be 
called  an  insurance  on  freight  is  only  a 
question  of  words.  But  it  is  very  impor- 
tant in  most  cases  to  use  the  right  word. 
Certainly  this  insurance  is  practically 
more  an  insurance  on  ship  in  respect  of 
freight  than  on  the  freight.  For  if  the 
ship  sustained  no  damage  on  the  voyage 
to  New  Zealand  from  perils  insured 
against,  thei«  oonld  be  no  claim  on  the 
underwriters.  This,  perhaps,  is  true  of 
all  insurances  on  chartered  freight  till 
the  cargo  is  loaded.  For  till  then  no- 
thing that  can  happen  to  the  cargo,  or  its 
carriage,  can  be  in  question.  If  Mr. 
Justice  Willes'  expression  is  accnrate  in 
this  respect,  this  is  wholly  an  insurance 
on  the  ship.  He  says,  "  The  policy  was 
in  its  nature  therefore  against  total  loss 
of  freight  by  total  loss  of  ship."  Of 
course  I  do  not  mean  that  all  the  inci- 
dents of  an  ordinary  insurance  on  ship 
attach,  nor  that  none  of  those  on  freight 
do. 

It  seems  to  me  that  the  foregoing  state^ 
ment  of  the  case  answers  the  first  diffi- 
culty put  on  behalf  of  the  defendant,  viz., 
that  De  Mattos'  insolvency  or  the  destmo- 
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tion  of  the  ship  by  the  cyclone  was  the 
cause  of  the  plamttJETs'  loss  of  the  freight. 
This  is  not  so.  For  the  perils  on  the 
outward  voyage  had  pat  the  ship  into 
sach  a  condition  that  the  plainti^  had 
no  right  of  action  against  De  Mattos  for 
not  loading.  They  thought  they  had  when 
the  vessel  arriveid  at  Galcntta,  and  so 
probably  did  De  Mattes'  agents.  Bat 
they  thoaght  so  because  they  did  not 
know  the  tme  state  of  the  facts.  Had 
they  saed  De  Mattos  he  woald  have  had 
an  answer,  that  the  ship  was  not  seaworthy. 
Nor  coald  they  have  said  in  reply  that 
they  were  ready  to  make  her  so  within  a 
reasonable  time.  For  her  state  was  such, 
that  on  its  being  l^own  to  them,  they 
would  not  have  been  ready  to  do  so.  One 
of  the  losses  therefore  insured  against, 
viz.,  inability  to  enforce  the  charter 
against  De  Mattos,  accrued  by  reason  of 
perils  insured  against.  The  assured  would 
indeed  probably,  as  the  chartered  freight 
was  higher  than  the  market  rate,  have 
lost  the  benefit  of  the  charter  by  reason 
of  De  Mattos'  refusal  or  inability  to  load, 
even  though  they  had  not  lost  it  through 
perils  of  the  sea.  But  the  loss  would  have 
been  different.  They  might  have  re- 
covered damages  from  him,  or  proved 
against  his  estate.  "No  doubt  they  would 
not  in  this  way  have  got  4,000 J.,  but  they 
would  have  got  something.  I  agree  with 
the  illustration  of  Mr.  Justice  Willes,  of 
the  house  lefb  out  of  repair  and  subse- 
quently burned  down,  and  with  that  of 
Sir  Oeorge  Honyman,  of  an  injury  to  a 
man's  leg  which  a  subsequent  injury 
made  it  necessary  to  cut  off.  I  think 
therefore  there  was  a  loss  of  the  chartered 
freight  by  perils  insured  against,  loss 
which  accrued,  and  gave  a  vested  cause 
of  action  when  the  ship  was  dnmnged  by 
taking  the  ground  at  I^ew  Zealtind. 

Another  difficulty  made  for  the  defen- 
dant was,  that  as  the  ship  remained  in 
specie,  and  could  have  been  repaired  so 
as  to  carry  the  cargo  and  earn  the  freight, 
and  the  assured  did  not  think  fit  to  re- 
pair, bat  abandoned  the  ship  to  the 
underwriters  on  ship,  therefore  the 
freight  was  lost,  not  by  perils  of  the  sea, 
but  by  the  voluntaiy  act  of  the  plaintiffs. 
I  think  the  answer  to  this  is  that  it  was 
not  their  voluntary  act,  but  one  to  which 


they  were  practically  compelled  by  the 
extent  of  the  damage.  If  this  argnment 
is  good,  it  must  apply  to  every  case  of 
insurance  on  freight,  where  the  ship  re- 
mains m  specie.  But  this  is  not  pre- 
tended. 

I  think,  therefore,  there  was  a  loss  of 
the  thing,  or  one  of  the  things,  insured 
by  perils  insured  against. 

But  the  great  question  is,  was  there  a 
total  loss  P  I  think  this  question  ought 
to  be  and  is  unaffected  by  there  having 
been  an  insurance  on  ship.  For  suppose 
there  had  been  none,  then  the  ship,  or 
her  materials,  would  have  belonged  to 
the  assured,  who  would  have  broken  her 
up  or  sold  her  to  be  broken  up.  In  that 
case  they  would  own  the  salvage  of  the 
ship,  instead  of  the  underwriters  doing 
so.  And  indeed  in  this  case  the  Court  of 
Common  Pleas  held  that  the  abandon- 
ment was  ineffectual.  There  is  no 
estoppel  on  that  matter  between  the 
present  parties,  and  the  question  there 
decided  would  have  to  be  reconsidered  in 
this  case.  But  it  seems  to  me  imma- 
terial whether  the  ship  was  insured  or 
not,  whether  validly  abandoned  or  not. 
In  any  case,  if  she  was  so  damaged  by 
the  perils  insured  a^inst  that  a  prudent 
owner  would  not  repair  her,  her  owners 
were  rendered  practically  imable  to  en- 
force the  charter-party  against  De  Mattos, 
and  so  there  wonld  be  a  total  loss  of  the 
chartered  freight,  actual  or  constmctive. 
Now  there  was  a  damage  or  loss  to  such 
an  extent.  But  the  ship  though  so  in- 
jured remained  a  ship,  and  could  have 
been  repaired  so  as  to  earn  the  freight, 
though  at  a  loss.  The  loss  of  the  ship, 
therefore,  though  total,  was  what  is 
called  constructive,  an  unfortunate  ex- 
pression, but  one  for  which  I  know  no 
substitute.  It  was  actually  a  total  loss, 
the  materials  of  the  ship  remaining  in 
the  form  of  a  ship.  Whether  this 
should  be  called  an  actual  or  constriictiTe 
total  loss  seems  to  me  very  doubtful.  I 
incline  to  think  it  was  an  actual  total  loss 
of  the  freight  by  a  constructive  total  loss 
of  the  ship.  The  damage  or  loss  to  a  ship 
may  be  absolutely  or  necessarily  total, 
as  where  it  is  burned  or  sunk  to  a  hope- 
less depth.  It  may  be  total  where  it 
remains  m  specie  aAo&t  or  ashore.    In 
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that  case  it  is  so,  or  not,  at  the  option  of 
the  assnred.  He  may,  if  he  thinks  fit, 
treat  the  loss  as  partial  and  repair  her.  . 
It  is  obyioQS  that  except  in  cases  of 
valued  policies  the  question  is  compara- 
tively unimportant.  In  the  case  of  a 
valued  policy  the  question  may  be  much 
more  important. 

But  in  botli  sorts  of  policies  where  the 
ship  remains  in  specie,  afloat  or  ashore, 
though  the  loss  is  really  total,  though 
she  is  practically  lost  as  a  ship,  and  what 
remains  is  the  materials  of  a  ship  fastened 
together  in  the  form  of  a  ship,  the  option 
is  with  the  assured  to  keep  his  ship  or 
his  salvage,  and  claim  for  a  partial  loss, 
or  to  claim  for  a  total  loss,  giving  up  his 
interest  in  the  ship  or  its  materials  to  the 
nnderwriters.  This  is  abandonment.  It 
always  supposes  there  is  something  to 
abandon,  something  to  cede.  If  the  ship 
is  burned,  or  sunk  to  a  hopeless  depth, 
there  is  nothing  to  abandon.  So  if  she 
is  dashed  to  pieces  on  the  shore  there  is 
no  ship  to  abandon ;  by  the  destruction  of 
the  ship  the  loss  of  the  ship  is  total,  and 
the  pieces  as  a  consequence  belong  to  the 
underwriter.  What  would  be  the  law  in 
the  supposable  case  of  the  ship  being  re- 
built of  the  old  materials,  to  whom  she 
would  belong,  and  what  consequences 
■would  follow  as  to  other  matters,  it  is  not 
necessary  to  consider.  It  is  enough  to  say 
that  where  the  thing  exists,  as  it  is  called, 
in  specie,  in  such  condition  as  to  be 
capable  of  utilization  as  the  thing  in- 
sured, the  assured  to  claim  for  a  tottd 
loss  must  abandon ;  where  it  does  not  so 
exist  he  need  not.  Surely  this  is  equally 
true  of  goods  and  of  every  other  subject 
of  insurance.  How  here  there  was  ab- 
solutely nothing  to  abandon.  To  hold 
that  it  was  necessaiy  to  abandon,  or  to 
give  notice  of  abandonment,  would  be  to 
hold,  not  that  it  was  necessary  to  do,  but 
to  say  something.  For  let  what  might 
be  said,  nothing  would  thereby  be  done, 
no  possible  effect  could  follow.  I  cannot 
find  the  notice  of  abandonment  in  the 
case,  and  I  can  hardly  think  what  words 
could  be  used.  If  they  were  that  all 
right  to  the  freight  was  abandoned  they 
were  idle  words,  for  there  was  no  such 
right,  no  right  at  all. 

It  is  suggested  that  the  underwriters 


might  have  chartered  a  ship  and  pro- 
posed to  De  Mattos  to  let  them  bring 
home  the  cargo.  But  the  power  to  do 
this,  and  the  possibiUty  of  their  doing  it, 
would  not  be  anything,  nor  the  conse- 
quences of  anything  abandoned  to  them. 
It  would  not  be  a  right  at  all,  much  more 
a  right  acquired  by  abandonment.  It 
might  equally  be  done  by  them  though 
there  was  no  abandonment.  But  this  is 
the  utmost  that  con  be  suggested ;  as 
there  was  nothing  to  be  done,  and  nothing 
nor  any  right  which  could  be  abandoned, 
I  think  it  was  not  and  could  not  be  neces- 
sary for  the  assured  to  say  they  aban- 
doned, nor  consequently  to  give  any 
notice  thereof.  I  beg  to  refer  to  the 
judgments  of  Lord  CMef  Justice  Cock- 
bum  and  Mr.  Justice  Lush  on  this  point, 
to  which  I  cannot  profitably  add. 

But  it  is  argued  that  though  no  notice 
of  abandonment  may  have  been  necessary, 
or  possible,  yet  that  the  assured  ought  to 
have  given  notice  that  they  elected  to 
treat  the  loss  as  total.  That  is,  that  they 
elected  not  to  repair  the  ship,  and  so 
quaUfy  themselves  to  enforce  the  charter 
against  De  Mattos.  I  may  observe  in 
passing  that  I  could  not  find  as  a  fact, 
acting  as  a  juryman,  that  they  could 
have  repaired  the  ship  in  time  for  it  to 
be  ready  for  the  adventure  for  which  De 
Mattos  agreed  to  find  the  cargo,  and  in- 
deed, as  the  case  stands,  I  should  think 
he  might  have  refused  on  the  ground 
that  the  ship  was  a  year  overdue.  But 
on  the  question  of  giving  notice  of  their 
election,  if  they  were  bound  to  do  so,  it 
must  be  by  virtue  of  some  general  rule  of 
law,  or  some  rule  of  insurance  law,  some 
implied  part  of  the  contract  of  insurance. 
I  know  of  no  such  rule,  either  of  the 
general  or  particular  law.  I  know  of  no 
rule  which  compels  a  person,  having  on 
option,  to  give  notice  which  way  ho 
exercises  it,  where  the  position  of  the 
other  party  would  not  be  aflected  by  the 
giving  or  withholding  of  notice,  when 
his  conduct  would  not  be  regulated  there- 
by. On  this  point  I  refer  to  the  judg- 
ment of  Mr.  Justice  Lush. 

The  opinions  in  favour  of  the  defend- 
ant seem  to  me  to  be  influenced  by  a 
fallacy,  which  may  be  thus  expressed. 
The  plaintifb,  it  is  argued,  are  proseoa- 
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ting  the  Yoy&ge  or  adventare  till  tliej 
give  notice  of  abandonment  of  the  ship  ; 
therefore  they  are  prosecnting  what 
would  give  them  a  right  to  the  freight ; 
therefore  there  coald  not  be  a  total  loss 
of  freight  at  fchat  time ;  and  that  time 
was  long  after  the  damage,  and  therefore 
the  total  loss  was  not  then  actnal.  In  a 
sense  this  is  tme.  Bnt  as  soon  as  the 
ship  is  abandoned  there  is  a  total  loss  of 
freight,  or  rather  that  which  was  doubt' 
fnl  when  the  damage  happened  is  by  the 
abandonment  of  the  ship  ascertained  to 
be  a  total  loss  of  the  freight.  Suppose 
instead  of  abandonment,  and  instead  of 
destruction  by  the  cyclone,  the  assured 
'  had  themselves  broken  up  the  ship  at 
Calcutta,  would  not  the  loss  of  freight 
then  have  been  total  ?  No  doubt  the 
cause  of  action  would  have  accrued  when 
the  damage  happened  at  New  Zealand, 
and  from  that  date  the  statute  of  limita- 
tions would  run ;  but  the  character  of 
the  loss  would  be  doubtful  till  the  owners 
of  the  ship  elected  to  treat  the  loss  of 
ship  as  ioUH.  Suppose  this  had  been  a 
case  of  a  sub-charter,  viz.,  that  the  owner 
had  chartered  to  the  assured,  who  had 
sub-chartered  to  .De  Mattos.  Whether 
in  such  case  there  would  be  a  total  loss 
of  the  sub-chartered  freight  would  de- 
pend on  whether  the  shipowners  elected 
to  treat  the  loss  of  the  ship  as  total.  So 
here,  though  the  owners  and  the  persons 
with  whom  De  Mattos  made  his  charter 
are  the  same,  yet  it  is  on  their  election 
as  owners  to  treat  the  ship  as  totally  lost 
or  not  that  their  total  loss  of  freight  as 
lessors  of  the  ship  by  charter  depends. 
They  fill  two  characters,  owners  and 
parties  to  the  charter ;-  on  their  election 
in  the  former  character  depends  their 
loss  in  the  latter.  With  great  respect 
this  seems  to  me  the  answer  to  the  argu- 
ment in  tho  judgment  of  the  Common 
Pleas.  I  think  their  judgment  for  the 
defendant  arises  from  not  adverting  to 
this  consideration.  No  doubt  had  the 
owner  repaired  the  ship  the  loss  of  freight 
would  not  have  been  total,  supposing  the 
repairs  in  time  for  the  voyage  for  which 
De  Mattos  undertook  to  find  a  cargo, 
which,  if  it  were  in  controversy,  I  could 
not  find  in  the  plaintifis'  favour.  True  it  is 
also  that  for  a  long  time  the  plaintilb 


thought  they  could  and  would  repair, 
but  when  they  found  out  they  practically 
could  not,  and  so  would  not,  the  loss  of 
the  freight,  tdU  then  in  doubt,  became 
certain  and  fixed.  On  these  grounds  I 
think  no  notice  of  an  abandoning  of  the 
freight  was  necessary. 

On  the  question  of  whether  if  notice  of 
abandonment  was  necessary  it  was  given, 
in  time,  I  feel  this  difficulty :  thinking 
none  necessary,  I  am  yet  to  say  when  it 
ought  to  have  been  given ;  whether  the 
assured  used  due  diligence  in  the  per- 
formance of  a  duty  which  did  not  exist  ? 
1  come  to  the  conclusion  that  if  it  was 
necessary  to  give  it,  it  was  not  given  in 
time.  I  agree  with  the  reasoning  of  Mr. 
Justice  Willes  on  this.  It  is  a  rule  that 
where  a  man  is  put  on  informing  himself, 
he  is  in  the  same  position  as  i£ough  he 
had  notice.  I  think  that  what  had  hap- 
pened was  enough  to  make  the  assured 
bound  to  inform  themselves  as  to  the 
extent  of  the  damage.  I  think  their  de- 
lay in  doing  so  was  unreasonable,  bearing 
in  mind  that  the  stay  in  New  Zealand  was 
attributable,  in  part  at  least,  to  their  own 
misconduct  in  breaking  the  law.  Further, 
I  incline  to  think  the  question  raised  by 
Mr.  Justice  WiUes  should  be  answered 
nnfiivourable  to  the  assured.  I  think  that 
(as  a  matter  of  fact,  not  as  a  matter  of 
law)  the  vessel  should  have  been  taken  to 
Sydney  to  be  examined — See  Gernon  y. 
The  Moyal  Exchange  Assurance  Company 
(52).  On  this  part  of  the  case  I  feel  great 
doubt,  arising  from  the  complication  of  the 
facts  and  the  conflict  of  opinions. 

Dealing  generally  with  the  case,  I  can- 
not but  think  that  much  of  the  difficulty 
has  arisen  team,  the  unusual  nature  of 
the  policy  and  the  peculiar  circumstances 
of  the  loss,  the  delay,  the  insolvency  of 
the  charterer,  and  the  subsequent  de- 
struction by  the  cyclone.  For  suppose 
the  ship  safe  and  arrived  at  Calcutta,  the 
charterer  ready  to  load,  a  poUcy  on  the 
freight  extending  to  perils  at  and  from 
Calcutta,  and  the  day  before  the  loading 
began  the  ship  driven  ashore  by  a  stonn, 
and  so  damaged  as  certainly  and  obviously 
not  worth  repair,  in  short,  a  constrnctire 
total  loss,  would  abandonment  then  have 

(52)  e  Taunt.  383. 
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beeta  necessary,  and  of  what?  There 
would  haye  been,  conld  have  been,  nothing 
to  abandon.  Bat  that  case  does  not  in 
Bnbetance  differ  from  the  present.  Sup- 
pose that  instead  of  the  vessel  proceeding 
to  Calcutta  her  state  had  been  known  in 
New  Zealand,  and  that  she  was  not  worth 
repair,  and  suppose  there  had  been  no  in- 
surance on  ship,  but  her  owners  had  kept 
her  there  existing  in  form  as  a  ship,  but 
naed  as  a  coal  hulk  only,  would  there 
not  have  been  a  total  loss  of  this  freight, 
and  would  notice  of  abandonment  have 
been  necessary  ?  It  seems  to  me  clearly 
not. 

I  answer  your  Lordships'  questions  as 
follows — ^To  the  first,  yes;  the  second, 
no ;  the  third,  no ;  the  fourth,  no ;  the 
fiftii,  no ;  the  sixth,  for  the  respondents. 

Mabtin,  B. — I  assure  your  Lordships  if 
I  had  merely  consulted  my  own  feeling  I 
would  rather  not  have  delivered  my 
opinion  upon  this  case  ;  but  having  read 
very  caremlly  the  judgments  dehvered  in 
the  Court  of  Common  Fleas  and  in  the 
Exchequer  Chamber,  and  having  arrived 
at  the  conclusion  that  the  judgment  of 
the  Court  of  Common  Pleas  and  that  of 
my  brother  Cleasby  in  the  Exchequer 
Chamber  are  right,  I  think  it  my  duty  to 
state  the  reasons  which  have  led  me  to 
that  conclusion,  especially  as  your  Lord- 
ships will  find  yourselves  obliged  in  deter- 
mining  this  case  to  decide  what  is  the 
effect  of  a  constructive  total  loss  of  ship 
upon  an  insurance  on  freight.  Under 
these  circumstances  your  Lordships  will 
excuse  me  for  bringing  before  you  my 
view,  and  the  more  so  as  it  is  not  exactly 
that  either  of  my  brother  Cleasby  or  of 
the  Court  of  Common  Pleas. 

This  is  an  action  upon  a  policy  of  in- 
surance on  freight,  and  the  main  question 
arises  upon  a  novel  state  of  facts.  No- 
thing similar,  so  far  as  I  know,  has  been 
the  subject  of  decision  in  a  Court  of  law. 
A  ship  called  the  Sir  William  Eyre  had 
sailed  from  the  Clyde  on  a  voyage  to  New 
Zealand,  to  deUver  cargo  and  passengers 
at  two  places,  viz.,  Southland  and  Otago. 
After  she  had  sailed  a  charter-  party  was 
executed  on  behalf  of  the  plaintiffs,  who 
were  mortgagees  in  possession,  and  a  Mr. 
De  Mattos,  whereby  it  was  agreed  that 


the  ship  afber  having  discharged  her 
cargo  at  New  Zealand  should  proceed  to 
Calcutta,  and  there  load  from  the  agents 
of  De  Mattos  a  full  cargo  of  merchandise 
for  England  for  freight,  4Z.  per  ton.  It 
was  also  provided  that  the  ship  should  be 
consigned  to  De  Mattos'  agents  at  Cal- 
cutta. On  the  16th  of  February,  1863,  a 
few  days  after  the  date  of  the  charter- 
party,  the  policy  now  sued  upon  was 
effected.  It  is  in  the  common  printed 
form.  The  risk  was  "  lost  or  not  lost,  at 
and  from  the  Clyde  to  Sou&land,  whOst 
there,  and  thence  to  Otago,  and  for  thirty 
days  in  port  there  after  arrival."  The 
subject  insured  was  "  4,000Z.  homeward 
chartered  freight."  The  freight  was  to 
be  earned  on  the  voyage  from  Calcutta  to 
England.  The  perils  insured  against  were 
to  bo  incurred  on  the  voyage  from  the 
Clyde  to  Otago,  and  thirty  days  after 
arrival. 

The  plaintiffs,  to  succeed,  must  there- 
fore establish  that  the  freight  from  Cal- 
cutta to  England  was  lost  by  a  peril  which 
occurred  on  or  before  the  oth  of  August, 

1863,  when  the  last  of  the  thirty  days 
expired,  and  their  contention  is  that  the 
fects  stated  in  the  Special  Case  do  so.  The 
material  facts  are  these — The  ship  arrived 
at  Southland  on  the  23rd  of  April,  1863, 
and  remained  there  until  the  81st  of  July. 
"Whilst  there  she  sustained  very  consider- 
able damage.  Upon  the  4th  of  July  she 
arrived  at  Otago,  and  there  discharged 
the  remainder  of  her  cargo.  Whilst  there 
she  was  surveyed,  but  there  was  no  dry 
dock,  and  the  extent  of  damage  conld  not 
be  ascertained.  And  I  think  it  must  be 
taken  that  the  master  acted  bona  fide,  and 
believed  that  with  some  temporary  repairs 
the  ship  would  be  capable  of  proceeding 
in  ballast  to  Calcutta,  and  there  made  fit 
to  carry  the  chartered  cargo  to  England, 
and  earn  the  freight.  The  temporary  re- 
pairs were  not  commenced  until  February, 

1864,  and  the  ship  remained  at  Otago  (Port 
Chalmers)  until  the  14th  of  April.  The 
cause  of  the  delay  is  thus  stated  in  the 
14th  paragraph  of  the  Case — "  The  Sir 
William  Eyre  remained  at  Port  Chalmers 
until  the  14th  of  April,  1864,  being  pre- 
vented solely  by  want  of  funds  from 
making  the  necessary  preparation  to  pro- 
ceed to  Calcutta;    the  master  had  not 
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sa£Eicient  funds  to  de&aythe  ship's  charges 
and  disbursements,  and  the  liabilities 
which  she  had  incurred  in  New  Zealand, 
and  not  being  able  to  raise  such  funds  in 
New  Zealand,  nor  Messrs.  Dalgetty,  to 
■whom  the  Bhip  was  consigned  at  Otago, 
being  willing  to  advance  him  the  money 
he  required  for  the  purposes  aforesaid,  he 
was  obliged  to  wait  until  be  had  obtained 
a  sufficient  remittance  firom  the  plaintiffs." 
Whilst  the  ship  was  there  the  master,  in 
order  that  she  might  not  be  wholly  un- 
productive, used  her  to  store  coal,  and 
earned  upwards  of  7001.  for  storage  rent. 
On  the  14th  of  April  she  sailed  for  Cal- 
cutta, and  arrived  there  on  the  7th  of 
June.  The  master  immediately  went  to 
the  agents  of  Do  Mattos  and  applied  to 
them  to  carry  out  the  charter.  A  copy 
of  it  had  several  months  before  been  for- 
warded to  them,  but  De  Mattos  had 
become  insolvent  in  the  December  pre- 
vious, and  they  had  provided  no  cargo, 
and  absolutely  refused  to  provide  any,  or 
to  have  anything  to  do  with  the  ship. 
The  ship  was  afterwards  put  into  a 
dry  dock  and  surveyed  (53).  On  the  2nd 
of  August,  upon  the  receipt  in  the 
United  Kingdom  of  the  survey,  dated  8th 
of  Jane,  the  plaintifis  gave  notice  of 
abandonment  of  the  ship  to  the  under- 
writers on  ship,  and  of  freight  to 
the  defendant,  the  underwriter  on  the 
freight.  Neither  were  accepted.  The 
ship  in  her  damaged  state  was  of  the 
value  of  3,000Z.  On  the  8th  of  October 
the  ship  was  stranded  in  a  cyclone  and 
became  a  wreck.  Paragraph  S-i  of  the 
case  is  as  follows — "  It  is  admitted  that 
the  sea  damage  which  the  ship  sustained 
at  New  Zealand  during  the  time  covered 
by  the  policy  was  such  as  would  have 
justified  an  abandonment,  and  claim  for  a 
constructive  total  loss."  There  are  some 
other  statements  in  the  case,  but  the  above 
are  the  material  ones. 

Upon  these  facts  it  was  contended, — 
First,  that  there  was  a  loss  of  the  freight 
insured  by  perils  of  the  sea  at  New  Zea- 
land, by  reason  of  the  damage  sustained 
at  Southland  before  fhe  expiration  of  the 
thirty  days.  This  contention  I  think 
cannot  be  sustained.   The  loss  of  the  ship 

(53)  See  39  Law  J,  Kop.  (h.8.)  C.P.  U8,  149. 


no  doubt  causes  a  loss  of  freight,  bat 
there  are  two  kinds  of  losses  of  ship, 
actual  and  constructive,  and  so  long  as  a 
ship  exists  in  specie,  and  retains  the  cha- 
racter of  a  ship,  and  is  dealt  with  as  sach, 
and  is  capable  of  being  repaired,  there  is 
no  actual  loss ;  there  may  be  the  elements 
of  an  inchoate  constmctive  total  loss,  but 
to  make  such  a  loss  of  ship  there  most  be 
an  abandonment — Knight  v.  Faith  (8). 
The  only  case  referred  to  in  the  jadgment 
of  the  Exchequer  Chamber  upon  this  point 
was  Boux  V.  Salvador  (6).  But  it  seems 
to  me  to  have  no  bearing  apon  it.  It  was 
an  insurance  on  hides  from  Valparaiso  to 
Bordeaux.  The  ship  sprung  a  leak,  and 
pat  into  Bio ;  the  hides  were  found  there 
to  be  in  an  incipient  state  of  pntrelaction, 
and  it  was  certain  that  if  they  had  been 
sent  on  to  Bordeaux  they  would  have  loEt 
the  character  of  hides  and  become  a  mass 
of  putre&ction  before  their  arrival.  The 
master  of  the  ship  sold  them  at  Rio,  and 
it  was  held  to  be  not  an  average  bat 
a  toteil  loss,  with  benefit  of  salvage.  1  do 
not  see  how  that  case  bears  upon  the  pie- 
sent.  The  ship  after  the  expiration  of 
the  thirty  days  existed  in  specie,  was 
treated  and  dealt  with  as  a  ship,  performed 
a  two  months'  voyage  from  New  Zealand 
to  Calcutta  without  apparently  exhibiting 
any  symptom  of  wealmess  or  damage,  and 
was  tendered  by  the  master  to  De  Mattos' 
agents  there  as  a  ship  capable  of  being 
repaired  and  earning  the  insured  freight 
and  was  of  the  value  of  3,0002.  Unda 
such  circumstances  I  think  there  could  not 
be  a  loss  of  freight  by  perils  of  the  sea 
until  the  plaintifis  had  elected  not  to 
repair  the  ship  and  not  prosecute  the  voy- 
age from  Calcutta. 

Secondly.  It  was  contended  that  there 
was  a  constmctive  total  loss  of  the  ship 
by  the  abandonment  to  the  underwriters 
of  the  ship  on  the  2nd  of  August.  The 
Court  of  Common  Pleas,  in  a  case,  Potter 
v.  Campbell  (38),  which  was  -an  action 
upon  a  policy  on  the  ship,  adjudged  that 
the  abandonment  was  not  in  time,  and 
that  there  was  not  a  constractiTe  total 
loss  of  ship. 

I  think  this  judgment  right,  and  I  on- 
derstand  aU  my  learned  brethren  are  of 
the  same  opinion.  I  also  agree  with  tJiem 
that  the  constractiTe  total  loss  of  ship 
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and  the  validity  of  tlie  abandonment  is 
not  the  test  of  the  defendant's  liability, 
and  that  the  question  is  the  same  as  if 
there  had  been  no  insurance  on  the  ship 
at  all.  The  main  and  substantial  question 
is :  Was  the  freight  firom  Calcutta  lost  to 
the  plaintiffs  by  perils  of  the  sea  ?  In  my 
opinion  this  is  to  be  determined  by  the 
state  of  facts  existing  at  the  time  the 
plaintiffs  elected  not  to  repair  and  prose- 
cute the  voyage  from  Calcutta  to  Eng- 
land, and  is,  in  a  great  measure,  if  not 
entirely,  a  question  of  fact.  When  the 
policy  was  effected  the  subject  insured 
-was  freight  expected  to  be  earned,  and  if 
the  ship  had  been  sunk  or  wrecked  before 
the  expiration  of  the  thirty  days  (the  6th 
of  August,  1863),  the  defendants  would 
have  been  liable,  for  the  expected  freight 
would  have  been  lost  proximately,  indeed 
directly,  by  a  peril  of  the  sea.  But  the 
ship  arrived  at  Calcutta,  and  assuming 
the  liability  of  the  defendants  to  be  then 
continuing,  it  seems  to  me  that  the  ordi- 
nary rule  as  to  insurance  on  freight  ap- 
plies, viz.,  there  must  have  been  cargo  at 
Calcutta  in  order  to  earn  it ;  if  there  were 
no  cargo,  it  might  be  that  the  plaintiffs 
might  have  had  a  cause  of  action  against 
De  Mattos  for  not  providing  it ;  but  un- 
less there  were  cargo  the  freight  insured 
was  lost  to  the  plaintiffs,  not  by  the  peril 
of  the  sea,  but  by  the  default  of  De 
Mattos.  The  ship  arrived  at  Calcutta  on 
the  7th  of  June,  and  was  immediately 
tendered  to  De  Mattos'  agent,  under  the 
provision  in  the  charter-party;  but  he 
had  become  insolvent  in  December  pre- 
vious, and  the  ageut  declared  that  he 
had  no  cargo  for  the  ship,  and  would 
provide  none,  and  did  provide  none. 
Therefore,  before  the  extent  of  damago 
was  ascertained,  and  the  election  not  to 
repair  made,  the  earning  of  the  freight 
had  become  hopeless,  indeed  impossible, 
and  was  in  reality  and  truth  lost  to  the 
plaintiffs  by  a  cause  wholly  beside,  and 
independent  of,  the  perils  of  the  sea.  It 
seems  to  me  a  crucial  tost  that  if  the  ship 
had  sustained  no  damage,  and  had  arrived 
at  Calcutta  perfectly  sound  and  seaworthy, 
the  freight  would  have  been  equally  lost 
to  the  plaintiffs.  In  my  opinion,  the  ut- 
most that  can  be  said  is,  that  if  De  Mattos 
had  been  willing  to  provide  the  cargo,  and 


had  had  it  to  provide,  there  would  have 
been  a  loss  of  the  freight  by  reason  of  the 
damage  to  the  ship  at  IS'ew  Zealand.  But 
this  hypothetical  loss  is  not  a  loss  by 
perils  of  the  sea  for  which  underwriters 
are  liable.  It  is  a  well-established  and 
settled  rule  that  the  underwriter  is  liable 
for  no  loss  which  is  not  proximately 
caused  by  the  perils  insured  against. 
The  maxim,  "  Gausa  jiroxiiua  non  remoia 
tpectatur,"  is  a  fundamental  principle  of 
insurance  law.  The  rule  laid  down  by 
Lord  EUenborough  in  Forbes  v.  Aepinall 
(54)  is,  "  that  it  is  incumbent  upon  the 
assured,  in  order  to  recover  on  a  policy  on 
freight,  to  prove  that  unless  the  perils 
insured  against  had  intervened  the 
freight  would  have  been  earned."  The 
facts  stated  in  the  Special  Case  disprove 
this,  indeed  prove  the  contrary. 

It  has  hitherto  been  assumed  that  Do 
Mattos  was  bound  to  supply  a  cargo  at 
Calcutta,  but  it  is  quite  clear  that  he  was 
not,  and  that  he  was  discharged  from  this 
obligation  by  the  delay  at  New  Zealand. 
In  any  action  brought  against  him  it 
would  have  been  a  material  and  travers- 
able averment,  that  the  ship  had  sailed 
and  proceeded  from  New  Zealand  to  Cal- 
cutta in  a  reasonable  time,  and  this  the 
delay  at  New  Zealand  would  have  dis- 
proved. De  Mattos  was  in  no  way  re- 
sponsible for  or  concerned  with  this 
delay,  and  its  existence  would  have  been 
an  answer  to  the  action  against  him. 

In  my  opinion,  therefore,  the  freight 
was  not  lost  by  perils  of  tlio  sea;  the 
proximate  and  direct  cause  of  its  loss  was 
the  non-existence  of  cai'go  ;  and  to  bring 
the  perils  of  the  sea  to  bear  upon  it  two 
things  must  have  existed  which  do  not, 
one  that  De  Mattos  was  willing  to  provide 
cargo,  although  he  was  under  no  legal 
obligation  to  do  so,  the  other  that  he  had 
had  it  to  provide.  For  these  reasons  I 
think  the  underwriters  are  not  liable. 

But  a  much  more  important  ques- 
tion remains  behind,  viz.,  the  appli- 
cation of  the  principle  of  construct i\c 
total  loss  of  ship  to  insurance  on  fieis^lit. 
No  case  has  been  cited,  and  I  beliuve 
none  exists,  in  which  this  has  hitherto 
been    done.     The    doctrine    as    regards 
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ship  was  conclosirely  established  by  this 
House  in  1847,  in  the  case  of  Irving  y. 
Manning  (55).  Bat  it  mnst  be  admitted 
by  its  warmest  admirers,  that  its  applica- 
tion coupled  with  valued  policies  has  in 
many  instances  enabled  shipowners  to 
obtain  and  compelled  underwriters  to  pay 
double  the  value  of  ships  which  the 
owners  were  desirous  to  get  rid  of. 

For  the  purpose  of  this  question  it  may 
be  assumed  that  De  Mattos  had  provided 
a  cargo,  and  was  ready  and  wiUing  to  load 
it.  There  are  several  definitions  of  con- 
structive total  loss,  but  that  given  by 
Chief  Justice  Tindal  in  Benson  v.  Ohap- 
man  (9)  is  generally  adopted — "thatwhere 
the  damage  to  the  ship  is  so  great  from 
the  perils  insured  against,  that  the  owner 
cannot'  put  her  in  a  state  of  repair  neces- 
sary for  pursuing  the  voyage  insured, 
except  at  an  expense  greater  than  the 
value  of  the  ship  (when  repaired),  he  is 
not  bound  to  incur  the  expense,  but  is  at 
Uberty  to  abandon  and  treat  the  loss  as  a 
total  loss  and  recover  the  whole  amount." 
A  constructive  total  loss  of  ship  can, 
therefore,  only  be  upon  condition  that  the 
assured  abandon  the  ship.  Abandonment 
is  of  the  essence  of  it,  it  is  a  different 
thing  altogether  from  total  loss  with  be- 
nefit of  salvage,  of  which  Boiw  v.  Salvador 
(6)  is  an  instance.  The  word  "aban- 
don" is  one  in  ordinary  and  common 
use,  and  in  its  natural  sense  well  under- 
stood ;  but  there  is  not  a  word  in  the 
English  language  used  in  a  more  highly 
artificial  and  technical  sense  than  the 
word  "  abandon ; "  in  reference  to  con- 
structive total  loss  it  is  defined  to  be  a 
cession  or  transfer  of  the  ship  from  the 
owner  to  the  underwriter,  and  of  all  his 
property  and  interest  in  it,  with  all  the 
claims  that  may  arise  from  its  ownership, 
and  aU  the  profits  that  may  arise  from  it, 
including  the  freight  then  being  earned. 
Its  operation  is  as  efiectually  to  transfer 
the  property  of  the  ship  to  the  under- 
writer as  a  sale  for  valuable  consideration, 
so  that,  of  necessity,  it  vests  in  the  under- 
writer a  chattel  of  more  or  less  value,  as 
the  case  may  be.  In  the  numerous  dis- 
cussions which  preceded  the  final  estab- 
lishment of  the  doctrine  of  constructive 

(S6)  2  Com.  B.  Bep.  784. 


total  loss,  nothing  was  more  strenuously 
urged  in  favour  of  it  than  that  by  aban- 
donment the  underwriter  became  the 
absolute  owner  of  the  ship,  a  thing  of 
value,  capable  of  being  repaired  and  eani< 
ing  freight,  if  the  abandonee  thought  fii 
A  consf^ctive  total  loss  is  grounded  upon 
a  calculation.  In  the  present  case  the 
calculation  would  be,  present  valne  of  the 
ship  3,000Z.,  expense  of  repairs  7,5002., 
total  10,500Z.;  against  value  of  ship  when 
repaired  5,264Z.,  freight  which,  if  repaired, 
she  would  have  earned,  say  3,500J.,  total 
8,764?.  The  valued  freight  was  4,000?. 
It  would,  therefore,  be  for  the  pecuniary 
interest  of  an  uninsured  owner  of  ship 
not  to  repair,  and  if  insured  to  abandon 
the  ship  and  chum,  for  a  total  loss ;  but 
against  this  the  underwriter  would  have 
the  ship  of  the  value  of  3,000?.  The  pre- 
sent  question  is,  in  such  case  oan  the 
freight  be  truly  said  to  be  lost  by  perils 
of  the  sea  ?  The  assured  has  made  a  cal- 
culation upon  certain  items,  one  of  which 
is  this  very  freight,  and  satisfied  himself 
that  it  is  for  his  pecuniary  interest  to  sa- 
crifice it  and  make  no  attempt  to  earn  it, 
and  has  by  his  own  voluntary  act  trans- 
ferred the  ship,  by  which  alone  it  oouid 
be  earned,  to  a  third  person,  and  thus  de- 
prived himself  of  the  possibility  of  earning 
it.  The  freight  is  lost,  remotely  it  may 
be,  in  consequence  of  sea  damage,  or,  m 
other  words,  the  perils  of  the  sea,  bat  di- 
rectly and  proximately  by  the  voluntary 
act  of  the  assured  himself.  The  perils  of 
the  sea  may  be  "  the  sine  qua  iwn"  hut 
certainly  they  are  not  the  "  causa  caiuans." 
Suppose  the  underwriter  thought  fit  to 
repair  the  ship  and  earn  the  freight,  as  be 
has  a  right  to  do,  the  underwriter  on 
freight  would  be  free,  the  event  wonld 
have  happened  the  not  happening  of 
which  by  reason  of  certain  perils  creates 
his  liability.  And  can  it  be  that  the  right 
of  the  assured  and  the  liability  of  the 
underwriter  on  freight  depend  upon  the 
couduct  of  a  third  person,  a  atrwager  to 
both,  and  over  whom  neither  of  them 
have  any  control  ? 

But  the  point  seems  to  me  decided  by 
the  cases  of  McCarthy  v.  Abel  (19)  and 
The  Scottish  Insurance  Gompamy  v.  Twner 
(10).  In  McCarthy  v.  Ahel  (19)  an  in- 
suranoe  had  been  eSected  on  homeward 
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trea^t  fitom  Biga.  Th6  greater  parfc  of 
the  owgo  had  been  loaded,  bat  on  ue  7th 
of  November,  1800,  the  ^p  was  seized 
under  a  Bossian  embargo.  On  receipt  of 
the  inteUigenoe  the  assared  gave  notice 
of  abandonment  to  the  underwriters  on 
ahip  and  on  freight,  he  having  effected 
sepazate  insnranoee  with  different  seta  of 
nnderwriters.  The  embargo  was  taken 
off  in  Maj,  1801,  and  the  ship  arrived 
safety  and  earned  her  freight.  This  freight 
belonged  to  the  underwriter  on  ship  hj 
reaaon  of  the  abandonment,  and  the  as- 
sured brought  an  action  against  the  under- 
writer on  freight,  as  for  a  total  loss.  The 
Court  held  it  conld  not  be  recovered. 
Lord  Ellenborough  said  it  could  not,  for 
two  reasons ;  first,  that  there  hdd  been  no 
loss  of  freight  at  all,  as  in  the  event  the 
freight  had  been  earned ;  second,  that  if 
it  could  be  considered  in  any  other  sense 
lost  to  the  assured,  it  had  become  so  by 
his  own  act  in  abandoning  the  ship  to 
the  underwriter  thereon,  with  which,  and 
its  consequences,  the  underwriter  on 
freight  had  nothing  to  do.  The  principle 
of  the  second  reason  of  this  judgment 
seems  to  me  directly  against  the  plain- 
tiffs'  contention  in  ^e  present  case.  I 
will  hereafter  refer  to  The  Seottuh  In- 
mnmM  Oompamj  v.  Twmer  (10).  For  my 
own  part  I  am  at  a  loss  to  see  why,  if  the 
oontzaot  of  insurance  of  freight  in  the 
present  case  was  of  any  value,  it  did  not 
pass  to  the  underwriter  on  «iiip  by  the 
abaodonment,  so  that  the  plaintiffs'  inte- 
rest in  it  was  at  an  end  before  action 
brought ;  and  it  is  not  alleged  that  the 
action  was  brought  or  is  now  maintained 
£9r  the  benefit  of  the  underwriter  on 
ship.  But  suppose  the  ship  was  not 
insured,  upon  the  above  calculation  it 
would  have  been  for  the  pecuniary  inte- 
rest of  the  plaintiffs  not  to  repair  and  to 
abandon  the  charter-party  and  the  voyage 
to  England.  They  would  then  have  the 
ship  of  the  value  of  3,0002.  Can  it  be 
that  they  can  realise  this  and  at  the  same 
time  compel  the  defendant  to  pay  him 
the  freight  as  if  the  ship  had  become  an 
actual  wreck  at  New  Zealand?  There 
would  be  no  obh'gation  upon  the  plaintiffs 
to  sell  the  ship  or  break  her  up,  and  if 
after  they  had  received  the  sum  claimed 
(4,0002.)  they  thought  fit  to  repair  her, 
}Tbw  Sbbibs,  42.— C.P. 


there  would  then  be  a  ship  sailing  the 
sea,  and  earning  freight,  which  YoA  by 
construction  of  law  been  totaUy  lost. 
Nor  is  there  any  reason  why,  by  applica- 
tion of  the  same  principle,  she  might  not 
be  totally  lost  naif  a  dozen  times  over 
with  the  same  result. 

But  it  is  said  the  plaintiffs  have  aban- 
doned the  freight.  It  is  true  that  in  one 
sense  they  have  abandoned  it,  they  have 
thrown  up  the  adventure,  and  if  there  was 
anything  to  earn  have,  so  far  as  in  them 
lay,  deprived  the  defendant  of  the  possi- 
bility 01  its  being  earned.  But  they  have 
made  no  abandonment  in  the  sense  of 
transferring  to  the  defendant  a  thing  of 
value,  anything  which  might  go  in  part 
to  indemnify  him  against  the  payment 
of  the  loss.  The  abandonment  was  a 
mockery,  there  was  nothing  to  abandon, 
not  even  a  right  of  action  against  De 
Mattes  for  not  loading  the  ship.  It  is  an 
abuse  of  langna^  to  call  this  an  abandon- 
ment of  freight  m  the  sense  and  meaning 
of  the  word  in  reference  to  a  constructive 
total  loss. 

In  the  case,  The  BeotUsh  Ingwrante  Oom- 
fcmy  V.  Turner  (10),  there  were  separate 
insurances  on  ship  and  freight.  The  ship 
sustained  such  damage  as  to  justify  an 
abandonment,  but  it  was  not  known  until 
the  arrival  of  tiie  ship  with  her  cargo  at 
the  port  of  disohaxge.  The  pluntiff 
then  abandoned  to  both  sete  of  nnder- 
writers. The  nnderwiiters  on  ship  seem 
to  have  accepted  the  abandonment  and 
became  entitled  to  the  freight.  The 
plaintiff  then  brought  an  action  against 
the  underwriters  on  freight  and  claimed 
a  total  loss.  He  contended  (the  precise 
contention  of  the  plaintiffs  brae)  that  the 
real  cause  of  the  loss  to  him  was  the 
perils  insured  against,  that  the  abandon- 
ment of  the  ship  was  a  legal  and  proper 
act  superinduced  by  these  penis ;  that  it 
made  no  difference  to  him  that  the  freight 
was  earned  by  the  master  of  the  ship, 
who  became  agent  to  the  underwriters  on 
ship  by  the  abandonment,  cu  it  was  lost  to 
him.  The  Court  of  Session  in  Scotland 
held  him  entitled  to  recov^,  but  your 
Lordships  reversed  the  judgment,  and 
held  that  the  freight  was  lost  to  the 
plaintiffs  by  his  own  election  in  abandon- 
ing to  the  underwriters  on  the  ship,  and 
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not  by  tiie  periU  'wbioh  caiued  or  led  to 
that  election.  This  appears  to  strike  at 
the  root  of  the  argument  on  behalf  of  the 
plaintifEa,  that  the  freight  was  lost  by  the 
damage  sustained  at  New  Zealand.  It 
was  said  this  case  did  not  govern  the  pre- 
sent^ because  the  abandonment  was  after 
the  fireight  was  earned.  I  do  not  see 
bow  this  afifects  the  principle  of  the  jndg- 
ment.  Bnt  in  the  case  of  McCarthy  v. 
Abel  (19)  the  abandonment  was  before 
the  freight  was  earned. 

I  think  these  cases  have  a  distinct 
bearing  npon  the  present  question.  The 
plainti£b  oonld  have  repaired  the  ship, 
bat  for  their  own  pecuniary  interest 
elected  not  to  dO  so,  and  abandoned  her. 
The  present  qaestion  is,  did  they  thereby 
iecnre  to  themselves  the  sum  insured 
on  freight  as  if  the  ship  had  gone 
to  the  bottom  at  New  2iealand,  or  did 
they  discharge  the  nnderwritets  on 
fr^ht? 

There  is  a  farther  subordinate  point, 
yiz.,  that  the  defendants  were  discharged 
by  the  delay  at  Otago.  I  have  already 
said  that  in  my  opinion  De  Mattos  was 
thereby  discharged  from  the  obligation 
to  load  the  ship.  He  was  entitled  to 
have  the  ship  dispatched  from  New  Zea- 
land  in  a  reasonable  time,  and  he  was 
neither  directly  nor  indirectly  concerned 
witib  ihe  want  of  funds  wherewith  to  re- 
pair her  between  July,  1863,  and  FebrO' 
ary,  1864.  She  was  used  for  a  very 
considerable  time  as  a  store  ship,  a  pur- 
pose quite  beside  and  foreign  to,  indeed 
inconsistent  with,  the  due  prosecation  of 
the  voyage  contemplated  by  the  charter 
and  the  policy  of  insurance.  The  time 
is  not  stated,  but  it  must  have  been  con- 
siderable, as  the  storage  rent  amounted 
to  between  seven  and  eight  hundred 
pounds.  Looking  at  the  time  actually 
occnpied  by  the  repairs  and  by  the  voyage 
to  Calcutta,  the  ship  ought  to  have  h&Bn 
there  in  October  or  November,  1863,  and 
no  one  can  tell  what  would  have  been  the 
consequence  if  she  had  arrived  before  De 
Mattos's  £ulure,  and  had  found  a  cargo 
awaiting  her  by  the  carriage  of  which  she 
would  have  earned  a  good  freight.  It 
might  have  materially  affected  the  judg- 
ment of  the  plaintiffa  as  to  repairing.  It 
may  be  said  that  the  occasion  of  the  delay 


was  the  perils  insured  against,  and  bad 
there  been  no  damage  there  would  bare 
been  no  delay.    But  the  underwriters  on 
freight  were  under  no  obligation  to  make 
these  repairs,   or  provide  funds  for  ilie 
purpose.    The  delay  for  the  time  iiece>> 
sary  to  make  them  was  excusable;  bat 
the  delay  from  July  to  February  oome- 
qnent  upon  the  misunderstanding  behreen 
the  plainti&  and  their  agent  at  Otago  ag 
to  advances  seems  to  me  to  be  tbeInM]^ 
tune  of  the  plaintiffs,  and  one  witb  which 
the  defenduit  is  in  no  way  connedei 
I  agree  with  the  judgment  of  the  Court 
of  Common  Pleas,  that  great  and  sob- 
stantial  delay  is  attributable  to  Hie  plain- 
tiffs in  keeping  the  ship  at  Oiago,  and  is 
traceable  to  causes  for  which  they  tiA 
the  master  were  alone  answerable,  and 
not  to  sea  perils.     The  question  is,  does 
this    delay    discharge    the    defendant? 
The  case  ot Mount  v.  Larkin  (56)  and  tiie 
judgment  of  Chiti  Justice  Tindal  were 
modi  rebed  on.    He  says,  "  The  voj^ 
in  the  commencement  or  prosecatiin  of 
which    any    unreasonable    delay  l^es 
place  becomes  a  voyage  at  a  difiermt 
period  of  the  year,  at  a  more  advanced 
age  of  the  ship,  and  in  short  a  diffirait 
voyage  from  that  prosecuted  with  Tea- 
Bonable  and  ordinary  diligence ;  the  risk 
is  altered  frcaa  that  which  was  intended 
when  tiie  polii^  was  effected."    Besides 
this,  it  se^ns  to  me  that  persons  who 
carry  on  the  business  of  underwritisg 
have  a  right  to  have  the  voyage  iiunnd 
prosecuted  with  doe  and  reasonable  dig- 
patch,  in  order  that  their  risk  may  be  de- 
termined within  a  reasonable  time.   There 
can  be  no  doubt  as  to  the  delay.    The 
question  is,  do  the  facts  stated  in  ihel4tii 
paragraph  of  the  Special  Case  excnse  it 
as  between  the  plaintiffs  and  the  nnder- 
writers  on  freight  P    I  think  ihej  do  not. 
The  law,  and  sdl  the  cases  on  the  anbject 
will  be  found  in  Mr.   Amonld's  book, 
page  383. 

The  result  is  that  in  my  opinion  tiieie 
are  only  two  ways  by  which  the  phintifi 
below  can  establish  a  case  against  tiie  de- 
fendant. One  is,  that  the  sea  damage  at 
New  Zealand  being  such  as  would  have 
justified  an  abandonment  and  a  daim  ix 

(5«)  8  Binf.  823. 
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a  consiraotiTe  total  loss  of  sUp,  was  a 
loss  of  the  freight  bj  perils  of  the  sea  at 
Kew  Zealand,  and  entitled  the  plaintifrs 
to  maintsiin  an  action  npon  a  writ  sued 
oat  immediately  after  tiiis  damage  oo- 
carred.     This  I  think  not  sustainable,  and 
that  until  the  plaintiffs  elected  not  to  r&> 
pair  and  not  prosecute  the  voyage  firom 
C^loatta,  there  was  not  a  loss  of  the 
freight  by  perils  of  the  sea  in  any  sense. 
The  other  is,  that  all  the  ciroamstances 
of  the  case,  indnding  the  election  not  to 
repair  and  the  abandonment  of  the  ship 
and  freight  in  Angnst,  1864,  constituted 
a  loss  of  the  freight  by  perils  of  the  sea. 
I  hare  already  stated  at  length  why  I 
think  they  do  not.    It  may  suffice  to  state 
here  that  one  of  these  circumstances,  viz., 
that  no  cargo  ever  existed  whereby  freight 
could  be  earned,  created  the  real  and 
actual  loss  of  freight  before  the  election 
not  to  repair  and  the  abandonment  were 
made,  and  that  this,  and  not  a  peril  of 
the  sea,  was  the  direct  and  proximate 
cause  of  the  loss  of  freight  to  the  plain- 
tiffs. 

The  liability  of  the  underwriters  is  npon 
a  written  contract,  if  the  contract  be  tii&t 
they  shall  pay  4,0001.  if  the  ship  should 
sustain  damage  from  the  penis  insured 
against  on  the  vojrage  finm  the  Clyde  to 
aew  Zealand  and  the  thirty  days  there,  to 
such  an  extent  that  a  pmdent  uninsured 
owner  would  not  have  repaired  her,  or  in 
other  words  be  a  wager  policy  that  such 
damage   should  not   occur,   the    under- 
writers are  liable.     On  the  other  hand,  if 
the  contract  be  one  of  indemnity,   and 
that  it  is  essential  for  the  plaintiffs  to 
shew  that  the  freight  insured  was  lost  to 
them   by   reason  of   such   damage,    the 
underwriters   are  not  liable,  for    as    a 
matter  of  fact  it  is  established  beyond 
doubt  or  controversy  that  the  freighl^  and 
all  remedy  in  respect  to  it,  was  lost  to  the 
plaintiffs  by  the  insolvency  of  De  Mattos 
and  its  eonsaquences,  and  the  unjustifiable 
detention  and  delay  of  the'  ship  at  New 
Zealand. 

The  £BMsis  stand  in  the  following  order : 
— ^Fixst,  policy  on  fright;  secondly, 
damage  to  ship  capable  of  being  repaired, 
but  to  such  an  extent  as  to  make  repair  not 
pmdent  for  shipowner ;  thirdly,  milure  of 
charterer  to  provide  cai^  wherewith  to 


earn  the  freight;  fourthly,  election  not  to 
repair. 

The  question  is,  are  the  underwriters 
on  the  freight  liable  under  these  circum- 
stances P    I  think  they  are  not. 

I  answer  your  Lordships'  first  question, 
that  there  was  not  a  loss  by  the  perils  in- 
sured against  during  the  term  of  the 
poUoy. 

I  answer  the  second,  that  notice  of 
abandonment  either  of  ship  or  freight 
was  not  necessary  in  one  sense  of  the 
word  "abandonment;  "  but  notice  of  the 
election  of  the  assured  not  to  repair,  and 
to  give  up  and  abandon  the  voyage,  was, 
under  the  ciroumstanoee,  necessary,  to 
enable  the  assured  to  maintain  an  addon 
against  the  nndenmters. 

I  answer  the  third  question,  that  if 
notice  of  abandonment  was  necessary  it 
was  not  given  in  time. 

I  answer  the  fourth  question,  that  the 
notice  of  abandonment  of  ship  does  not, 
as  such,  affect  the  right  of  the  plaintiffi 
upon  the  policy  on  freight. 

I  answer  the  fifth  question,  that  there 
was  such  conduct  on  the  part  of  the  as- 
sured as  discharged  the  underwriters  from 
their  liability  upon  the  policy  on  freight, 

I  answer  the  sixth  question,  that  judg- 
ment ought  to  be  given  for  the  appellants. 

LoBD  OHBLUsroBO. — ^My  Lords,  this  is 
a  case  of  some  novelty,  and  from  the 
difference  of  opinion  which  has  existed 
upon  it  amongst  the  Judges  must  be  re- 
^uxled  as  not  entirely  free  from  difficulty. 
[His  Lordship  here  stated  the  facts  above 
set  forth  and  continued.]  The  questions 
raised  by  the  appeal  are — 

Firstly.  Whether  there  was  an  actual 
total  loss  of  the  chartered  freight  by  perils 
insured  against  during  the  term  of  the 
policy  ? 

Secondly.  Whether  notice  of  abandon- 
ment, either  of  ship  or  freight,  or  both, 
was  necessary  to  enable  the  plaintiffs  to 
recover  for  a  total  loss  on  the  policy  on 
freight? 

Thirdly.  If  notice  of  abandonment  was 
necessary,  whether  the  notice  was  given 
in  timer 

Fourthly.  Whether  the  conduct  of  the 
plaintifib,  the  owners  of  the  ship  after  the 
time  of  the  injury  sustained  by  her  at 
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New  Zealand,  was  snoh  as  to  discharge 
the  onderwriters  &om  their  liability  upon 
the  policy  on  freight  ? 

Firstly.  Upon  the  question  as  to  the 
loss  of  the  freight  it  is  neoessaiy  to  bear 
in  mind  the  exact  nature  of  the  insnramce. 
The  freight  insured  is  chartered  freight 
npon  a  cargo  to  be  loaded  on  board  the 
Sir  WiUiam  Eyre  at  Calcutta,  and  to  be 
conveyed  to  IiiTerpool  or  London.  The 
voyage  insured  is  a  voyage  "  at  and  from 
Clyde  to  Southland,  \rhile  there  and  thence 
to  Otago  (New  Zealand),  and  for  thirty 
days  in  port  there,  after  arrival."  Ln 
other  words,  it  is  an  insurance  that  the 
assured  shall  not  be  prevented  earning 
the  freight  under  the  oharter-pariy  by 
any  penis  of  the  seas  which  migbb  happen 
on  the  voyage  fix>m  Clyde  to  Otago,  and 
for  thirty  days  afterwards.  As  tUs  out- 
ward voyage  is  entirely  distinct  from  that 
on  which  the  freight  was  to  be  earned, 
and  as  no  right  to  sooh  freight  oould  pos- 
sibly accrue  until  the  arrival  of  the  Sir 
Willia.m  Eyre  at  Calcutta,  the  loss  of 
freight  could  only  happen  by  such  damage 
to  the  ship  by  the  penis  of  the  sea  during 
the  time  covered  by  the  pohcy,  as  would 
prevent  the  assured  from  earning  the  char-' 
tcred  freight  on  the  v(^agefrom  Calcutta 
to  England. 

It  is  admitted  that  the  sea  damages 
which  the  ship  sustained  at  New  Zealand 
during  the  time  covered  by  the  policy 
were  such  as  would  have  justified  an 
abaKdonment,  and  a  claim  for  a  cons^mo- 
tive  loss.  The  owners  might,  if  they 
pleased,  have  repaired  the  ship  and  she 
might  have  been  sent  to  Calcutta  in  a  fit 
state  for  a  voyage  from  thence  to  England. 
But  they  merely  efiected  temporary  re- 
pairs sufficient  to  enable  the  ship  to  reach 
Calcutta ;  and  on  her  arrival  there  a  sur- 
vey disclosed  the  extensive  nature  of  the 
iujuries  which  she  had  sustained  in  New 
Zealand,  and  the  consequent  impossibility 
of  her  performing  the  homeward  voyage 
without  such  an  amount  of  repairs  as 
would  have  cost  more  than  her  value 
woiild  have  been  when  repaired.  Upon 
this  &ot  being  a«oertained  notice  of 
abandonment  was  given  to  the  under- 
writers, which  if  sufficient  would  have  en- 
titled the  shipowners  to  reoover  Jbr  a 
total  loss. 


Upon  these  fiiusts  and  circmnsiaaoeB  the 
first  question  arises,  was  there  a  total  loss 
of  the  freight  during  the  period  covered 
by  the  policy  P  Li  determining  this  ques- 
tion I  think  it  right  to  leave  out  of  con- 
sideration the  £Etct  of  the  insolveney  of 
De  Mattos  before  the  arrival  of  the  ship 
at  Calcutta,  because  although  one  of  the 
learned  Judges,  who  assisted  us  upon 
the  hearing  of  the  appeal,  delivered  an 
opinion  that  "  the  freight  was  not  lost  by 
the  perils  of  the  sea,  but  Hbai  the  proxi- 
mate and  direct  cause  of  its  loss  was  the 
non-existence  of  cargo,"  it  appears  to  me 
that  this  is  not  a  correct  view  of  the  case. 
Between  the  underwriters  and  the  assured 
on  freight  the  question  is,  whether  the 
ship  had  sustained  snob  damage  in  New 
Zealand  as  to  prevent  her  axriving  at 
Calcutta  in  such  a  state  of  seaworttuness 
as  would  enable  her  to  be  tendered  to  the 
charterer  in  the  terms  of  the  charter 
party  as  being  "  tight^  staunch  and 
strong,  and  every  way  fitted  for  the 
voyage"  to  England.  Upon  this  ques- 
tion it  is  obviously  immaterial  whether  a 
cargo  would  have  been  provided  at  Cal- 
cutta or  not.  The  loss  for  whi(di  the 
underwriters  are  liable  (if  at  all)  cannot 
depend  upon  such  a  contingency,  and 
if  it  coud  it  must  be  observed  that 
their  liability  attached  long  before  the 
insolvency  of  De  Mattos,  which  happened 
in  December,  1863,  months  after  the 
ship  had  sustained  the  sea  damaee  for 
which  the  claim  npon  the  nnderwnten  is 
made. 

In  the  argument  the  counsel  for  the 
appellant  complicated  the  question  by  in- 
troducing the  consideration  of  the  con- 
duct of  the  plaintifis,  with  reference  to  the 
policy  on  the  ship,  as  bearing  upon  their 
rights  under  the  policy  on  freight.  It 
appears  to  me  that  this  cannot  property 
be  done  in  this  case,  where  the  injury  to 
the  ship  was  practically  not  repairable. 
The  contracto  sie  entirely  independent  of 
each  other,  and  between  different  parties. 
The  righte  and  liabilities  under  the  policy 
on  freight  ought  to  be  detwmined  with- 
out reference  to  what  may  have  been  done 
or  omitted  to  be  done  by  the  aasured  on 
a  policy  on  the  ship. 

A  plain  and  dear  view  upon  the  ftcts 
and  circnmstancea  of  the  cum  oan  only  be 
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obtained  by  remoying  the  policy  on  the 
ship  oat  of  the  way,  and  looking  at  the 
case  as  if  there  were  no  other  policy  in 
existence  bnt  that  on  &eight.      Under 
this  poUcy  it  seems  to  me  &at  the  only 
qnestion  is,  whether  by  the  perils  of  the 
sea  the  ship  was  so  damaged  at  New  Zea- 
land daring  the  term  of  the  policy  as  to 
be  tendered  incapable,  unless  snfiSoiently 
repaired,  of  performing  the  voyage  firom 
Calcntta  to  England  for  which  she  was 
chartered.    Upon  that  sabjeot  it  appears, 
from  the  admission  to  which  I  hare  al- 
ready  adverted,  that  the  sea  dam^e  was 
such  as  wonld  have  justified  an  abandon- 
ment and  claim  for  a  constmctive  totaJ 
loss.      By  this  I  understand  that  the 
amonnt  of  damage  was  such  that  a  pru- 
dent uninsured  owner  would  not  have  in- 
curred the  expense  of  repairing  the  ship. 
And  this  appears  clearly  firom  a  ftirther 
admission  stated  in  the  report  of  this  case 
in  the  Court  of  Common  Pleas  (57),  viz. — 
tiiat  the  cost  of  repairing  the  vessel  at 
Calcutta,  80  as  to  make  her  seaworthy  for 
carrfing  a  cargo  to  England,  would  have 
«coeeded  the  inlne  of  uie  ship  when  re- 
paired, pltu  the  difference  between  the 
chartered  freight  and  the  current  freight, 
which  would  amount  to  about  450{.    No 
prudent  man  would  in  such  a  state  of 
things  incur  the  expense  of  repairing  the 
ship,  and  the  shipowners  electing  not  to 
repair  were  entitled  to  consider  tibe  char- 
ter at  an  end,  and  the  chartered  £reight  is 
totally  lost  by  a  peril  of  the  sea. 

Secondly.  The  next  question  to  be  con- 
sidered  is,  whether  the  assured  can  re- 
cover against  the  underwriters  without  a 
notice  of  abandonment.  The  counsel  for 
the  appellant  argued  that  by  the  law  of 
marine  insurance  a  notice  of  abandonment 
is  in  every  case  required  just  as  by  the 
law  merchant  notice  of  dishonour  is  upon 
bills  of  exchange.  The  rule  as  to  abandon- 
ment seems  to  be  that  which  was  referred 
to  by  Mr.  Justice  Blackburn,  as  contained 
in  Mr.  Phillips's  book  on  Insurance,  Sec. 
1491,  where  he  says,  "An  abandonment 
being  a  transfer,  it  can  be  requisite  only 
where  there  is  some  assignable  transfer- 
able subject  on  which  it  can  operate. 

(67)  89  Law  J.  Rep.  (u.s.)  C.P.  150;  s.  c.  Lftw 
B«p.  6  C.P.  361. 


When  nothing  remains  to  be  assigned  or 
transferred  an  abandonment  is  useless  and 
unnecessary."  It  must  be  observed  that 
"  abandonment "  and  "notice  of  abandon- 
ment "  are  two  distinct  and  separate 
things,  though  they  are  frequently  con- 
founded together  in  expression. 

Where  a  notice  of  abandonment  is  given 
it  is  conclusive  proof , that  the  assured  in- 
tends to  claim  firom  the  underwriters  for 
a  total  loss,  and  then  the  assured  must,  as 
Lord  Cottenham  said  in  Steiowrt  v.  The 
Oreenoek  Marine  Insurance  Company  (2), 
"give  up  to  the  underwriters  all  the 
remains  of  the  property  recovered,  to- 
gether with  all  the  benefit  and  advantage 
belonging  or  incident  to  it^  or  rather 
(he  adds)  such  property  vests  in  the 
underwriters." 

But  although  an  abandonment  or  ces- 
sion must  be  the  necessary  result  of  every 
claim  for  a  total  loss,  it  does  not  follow 
that  notice  of  this  abandonment  must  al- 
ways be  given  to  the  underwriters  before 
a  total  loss  can  be  claimed. 

It  was  argued  at  the  Bar,  on  the  an- 
thoriiy  of  the  case  of  KnigM  v.  Faith  (8), 
that  in  every  case  where  the  subject 
matter  insured  exists  in  specie,  though  in 
a  damaged  state,  a  notice  of  abandonment 
is  necessary  to  entitle  the  assured  to  make 
a  claim  as  if  it  had  been  actually  de- 
stroyed. This  was  the  opinion  expressed 
by  Lord  Campbell  in  delivering  the  judg- 
ment of  the  Court  in  that  case.  The 
necessity  for  a  notice  of  abandonment  was 
not  considered  upon  the  first  argument, 
but  the  Court  desired  to  hear  the  case 
further  argued  on  the  question,  whether, 
under  the  circumstances  of  the  case,  the 
plaintiffs  could  claim  for  a  total  loss  with- 
out giving  notice  of  abandonment.  It 
seems  to  have  been  quite  unnecessary  for 
the  determination  of  the  case  to  introduco 
this  question,  because  the  circumstances 
were  such  that  the  assured  could  not  have 
been  entitled  to  recover  for  a  total  loss  if 
he  had  given  the  most  timely  and  suffi- 
cient notice  of  abandonment.  Lord  Camp- 
bell had  before,  in  Fleming  v.  Smith  (3), 
stated  the  rule  as  to  notice  of  abandon- 
ment in  the  same  unqualified  terms, 
saying,  "  According  to  all  the  old  anthori- 
tieaa  constmctive  total  loss  can  only  en- 
title the  owners  to  recover  as  for  an  aiotual 
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toiaJ  loss  by  a  notice  of  abandonment." 
It  had  been  previonsly  decided  by  tbo 
Exchequer  Chamber,  in  the  case  of  Sotus 
V.  Sa^ador  (6),  that  notice  of  abandon- 1 
mont  was  unnecessary  -where  it  could  bo 
of  no  use  to  the  underwriters,  who  in  that 
case,  if  they  had  received  notice  of  the 
loss  could  have  exercised  no  control  over 
the  goods  insured,  nor  by  any  interference 
have  altered  the  consequences.  The  case 
was  an  action  upon  a  policy  of  insurance 
upon  hides  from  Valparaiso  to  Bordeaux ; 
on  the  voyage  the  hides  were  found  to  be 
in  a  state  of  putridity,  occasioned  by  a 
leak  in  the  ship,  and  they  were  sold  for  a 
fourth  of  their  value  at  Kio  Janeiro.  The 
assured  received  the  news  of  the  damage 
to  the  hides  and  of  their  sale  at  the 
same  time.  The  Court  of  Common  Pleas 
gave  judgment  for  the  defendants,  the 
underwriters,  on  the  ground  that  the  as- 
sured could  not  recover  as  for  a  total  loss 
without  a  notice  of  abandonment.  But 
this  judgment  was  reversed  in  the  Court 
of  Exchequer  Chambw,  and  Lord  Abinger, 
in  a  very  elaborate  and  carefully  con- 
sidered judgment,  laid  down  the  principle 
as  to  notice  of  abandonment,  that  when 
an  assured  claims  for  a  total  loss,  and  part 
of  the  subject  insured  remains  in  specie, 
notice  is  only  necessary  to  be  given  where 
upon  receiving  it  the  underwriters  could 
do  something  in  the  exercise  of  their  rights 
over  the  salvage.  Li  that  case  the  assured 
receiving  the  news  of  the  damage  to  the 
hides  and  of  the  sale  of  them  at  the  same 
time,  a  notice  of  abandonment  to  the 
underwriters  would  have  been  idle  and 
useless. 

In  .Famworth  v.  Syde  (11),  under 
similar  circumstances,  that  is  where  notice 
of  the  loss  of  the  ship  insured,  and  of  her 
sale,  reached  the  assured  at  the  same  time, 
it  was  held  that  the  underwriters  were 
liable  for  a  total  loss  without  notice  of 
abandonment.  This  seems  to  place  the 
rule  as  to  notice  of  abandonment  on  a 
reasonable  foundation.  No  prejudice  can 
possibly  arise  to  the  underwriters  from 
withholding  a  notice  where  it  is  wholly 
out  of  their  power  to  take  any  steps  to 
improve  or  alter  their  position. 

Upon  this  ground,  therefore,  I  am  of 
opioion  that  there  was  no  necessity  for 
the  assured  in  this  case  to  give  notice  of 


abandonment  of  the  chartered  freight  to 
the  underwriters.  Mr.  Justice  Willes,  in 
delivering  judgment  in  the  Court  of  Com- 
mon Pleas,  apparently  adopting  the  rule 
as  laid  down  in  Knight  v.  Faith  (8),  said, 
"  The  general  rule  of  Insurance  Iaw  ap- 
phes,  that  where  the  thing  exists  in 
specie  (and  here  the  thing  insured,  viz. : 
the  chance  of  earning  the  freight^  did 
survive  the  risk)  and  can  be  restored, 
though  at  an  improvident  expense,  in 
order  to  make  a  total  loss,  there  must  be 
an  abandonment."  But  I  am  at  a  loss  to 
understand  what  chance  of  earning  the 
freight  can  be  said  to  have  existed  after 
the  ship  Sir  William  Eyre,  mentioned  in 
the  charter  party,  had  sustained  such 
sea  damage  as  to  render  her  incapable  of 
performing  the  voyage  by  wHch  the 
freight  was  to  be  earned,  and  had  become 
at  the  election  of  the  owners  a  total  loss. 
The  underwriters  could  not  have  substi- 
tuted any  other  ship  and  tendered  her  to 
the  chai^rer  in  performance  of  the 
charter  party  on  the  owner's  part. 

It  was  suggested  in  argument  that 
the  underwriters  on  freight,  if  they  had 
had  timely  notice  of  abandonment,  might 
have  arranged  with  the  underwriters 
on  ship  to  repair  the  ship  at  their 
joint  expense,  and  have  sent  her  on  to 
Calcutta,  and  tendered  her  to  De  Mattes 
in  fulfilment  of  the  owner's  contract. 
Bat  this  is  the  suggestion  of  a  mere  pos- 
sibility, and  contains  in  it  nothing  prac- 
tical, nor  can  it  reasonably  be  taken  into 
account  in  judging  of  the  rights  and  lia- 
bilities of  the  parties.  I  have  no  difficulty 
in  coming  to  the  conclusion  that  there 
was  no  necessity  for  any  notice  of  abandon- 
ment of  the  chartered  freight  to  the 
underwriters  on  freight. 

Thirdly.  This  being  myopinion,  it  seems 
to  me  wholly  unnecessary  to  consider 
whether  the  notice  of  abandonment  which 
was  given  was  given  in  time.  The  rale 
is,  where  notice  of  abandonment  is  neces- 
sary, it  must  be  given  in  a  reasonable 
time  after  information  of  the  damage 
which  has  occurred  to  the  subject  of  in- 
surance. Whether  sufficient  notice  was 
given  depends  upon  the  facts  of  each 
particular  case,  and  the  decision  upon 
one  case  can  bis  no  authority  or  guide 
upon  any  other.    I  therefore  deem  it  im« 
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necessary  to  ezpresa  xaj  opinion  as 
to  -vrhich  of  the  learned  Judges  I  should 
be  disposed  to  agree  with  apon  this 
question. 

Fonrthly.  There  only  remains  to  con' 
sider  the  question  whether  the  conduct  of 
the  owners  of  the  ship,  after  the  damage 
she  sostained,  was  such  as  to  discharge 
the  underwriters  on  fi^ight.  TJpon  this 
I  have  already  incidentally  made  some 
ohservutions.  It  is  unnecessary  to  examine 
in  detail  the  various  acts  by  which  it 
was  contended  that  the  owners  had  elected 
to  retain  the  ship,  and  to  come  upon  the 
underwriters  on  the  ship  merely  for  a 
partial  loss.  I  think  with  regard  to  that 
3X)licy  that  the  owners,  by  their  course  of 
dealing  with  the  ship,  and  by  their  long 
delay  in  making  their  claim,  had  pre- 
eluded  themselves  from  a  right  to  claim 
for  a  total  loss.  But  I  do  not  see  how 
the  conduct  of  the  ship-owners,  however 
it  may  affect  their  rights  under  one  con- 
tract, can  have  any  influence  on  their 
righte  and  the  liabiUties  of  another  party 
under  a  separate  and  independent  con- 
tract. If  the  sea  damage  which  the  ship 
sustained  in  New  Zealand  was  such  as  to 
reduce  her  to  a  state  which  rendered  her 
utterly  incapable  of  performing  the  voy- 
age to  England  without  an  expense  which 
no  prudent  uninsured  owner  would  incur, 
then  the  fireight  was  totally  lost  &om  that 
moment,  and  how  the  owners  chose  to 
deal  with  the  disabled  ship  afterwards 
was  wholly  immaterial.  If  the  damage 
to  the  ship  had  been  such  that  it  might 
have  been  repaired  at  a  reasonable  ex- 
pense and  put  into  a  condition  to  earn 
the  freight,  and  the  ship-owners  had  de> 
clined  to  take  this  course,  they  would 
have  lost  the  freight^  not  by  perils  of  the 
sea,  but  by  their  own  election.  But  the 
damage  being  such  as  to  render  the  re- 
pair of  the  ship  practically  impossible, 
the  question  between  the  assured  and  the 
underwriters  on  freight  must  be  regarded 
aa  if  there  were  no  policy  on  the  ship, 
and  then  it  becomes  the  simple  con- 
sideration whether  the  freight  was  not 
totally  lost  by  the  perils  of  the  sea,  by 
what  must  be  regarded  in  relation  to  it 
as  the  total  destruction  of  the  ship  by 
which  it  was  to  be  earned. 

J  think  that  the  judgment  of  the  Court 


of  Exchequer    Chamber   ought   to   be 
afOrmed. 

LoBD  CoLONSAT. — My  Lords,  this  case 
appears  to  be  attended  with  a  great  deal 
of  nicety,  it  is  novel,  too,  in  its  circum- 
stances ;  indeed,  the  policy  here  is  pe- 
culiar, and  the  consequence  has  been, 
that  there  has  been  a  great  deal  of 
difference  of  opinion  among  the  Judges, 
and  a  great  expenditure  of  abiUty  and  of 
ingenuity  in  discussing  the  question.  It 
appears  to  me  that  a  good  deal  of  that  has 
been  expended  in  consequence  of  mixing 
up  together  things  which  are  substantially 
separate.  I  think  there  are  two  questions, 
or  rather  perhaps  only  one,  namely, 
whether  the  freight  was  lost  by  reason 
of  the  perils  of  the  sea  insured  against, 
and  I  think  that  that  question  must  be 
considered  altogether  apart  from  the 
question  of  an  insurance  by  other  parties, 
upon  the  ship.  Now  notwithstanding 
that  one  of  the  learned  Judges,  of  whose 
assistance  we  have  had  the  benefit,  and 
for  whose  opinion  I  entertain  the  highest 
respect,  has  expressed  the  opinion  that 
the  loss  was  not  caused  by  the  perils 
assured  against,  but  by  the  inability  of 
De  Mattes  to  furnish  a  cargo,  I  am  com- 
pelled to  differ  from  him.  It  appears  to 
me  that  upon  the  admission  contained  in 
Article  24  of  the  Case  we  are  to  hold  that 
the  condition  of  things  within  the  period 
to  which  the  insurance  applied  was  such 
that  the  vessel  was  in  a  condition  in  which 
an  abandonment  might  have  been  made, 
as  for  what  is  called  a  constructive  total 
loss,  that  is  to  say,  that  she  was  not  in  a 
condition  to  be  worth  repairing.  If  that 
be  so,  I  think  that  the  liability  then 
attached,  and  that  the  risk  having  been 
incurred,  and  the  peril  having  been  sus- 
tained, and  the  vessel  having  been  ren- 
dered incapable  of  earning  the  freight, 
by  reason  of  that  damage  done  at  sea 
or  in  port  within  the  period  insured 
against,  that  terminated  the  question. 
No  doubt  it  was  not  then  ascertained 
what  the  damage  was,  but  it  was  after- 
wards ascertained  that  that  damage  was 
sustained  within  that  period,  and  that 
must  be  treated  as  an  admission  in  the 
case. 

Now  I  do  not  see  bow  the  matter  of 
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De  Matk)s  hftTing  ftiled  in  ihe  month  of 
December,  and  having  been  nnable  to  sup- 
ply a  cargo,  or  having  declined  to  supply 
a  cargo,  is  a  matter  which  can  be  said  to 
be  the  cause,  of  the  loss  of  the  freight. 
Something  is  said  about  proximate  and  re- 
mote causes,  and  these  are  matters  which 
are  very  apt  to  lead  us  into  philosophical 
mazes ;  but  I  think  that  it  is  very  clear 
that  before  De  Mattos  failed  the  ability 
to  earn  the  freight  was  gone,  by  reason  of 
the  perils  insured  against  having  hap- 
pened, and  that  appears  to  me  to  be 
sufficient.  De  Mattos  was  under  no  obli- 
gation, it  is  said,  to  famish  a  cargo, 
becaase  of  the  delay  of  the  owners  of  the 
vessel  to  tender  the  vessel.  De  Mattos 
was  under,  no  obligation  to  furnish  a 
cargo,  unless  there  was  presented  to  him 
a  vessel  fit  and  sufficient  to  carry  that  cargo 
to  Britain,  and  that  was  the  &ilure  that 
oocnrred.  There  was  no  vessel  fit  and 
sufficient  to  carry  the  cargo  to  Britain 
presented  to  De  Mattos,  and  that  was  a 
state  of  matters  that  occurred  before  the 
vessel  arrived  at  Calcutta. 

The  only  other  question  is  the  question 
as  to  the  notice  of  abandonment.  I  think 
that  throughout  this  matter  we  must  con- 
sider this  case  as  if  there  had  been  no  in- 
surance upon  the  ship.  If  there  had  been 
no  insurance  upon  the  ship,  what  would 
have  been  the  object  of  the  notice  of 
abandonment,  or  what  was  to  be  gained 
by  such  a  notice  being  given  P  I  do  not 
see,  after  what  has  occurred,  what  the 
underwriters  on  the  freight  could  have 
done.  The  vessel  was  not  fit  to  be  re- 
paired. They  could  not  have  compelled 
the  owners  to  have  repaired  her  when  she 
was  not  worth  it.  What  was  to  be  gained 
then  by  the  notice  of  abandonment  being 
given  ?  It  is  true  there  was  a  puzzle 
raised  by  some  of  the  Judges  as  to  who 
would  have  been  the  party  entitled  to  the 
freight,  and  therefore  the  party  who 
would  have  been  entitled  to  the  insurance 
upon  the  fi^ight,  if  the  vessel  had  been 
timeously  abandoned  and  had  been  re- 
paired and  freight  had  been  earned.  But, 
my  Lords,  I  do  not  think  that  there  is 
really  any  puzzle  in  the  case  at  all.  At 
all  events,  it  is  clear  that  if  the  freight 
had  been  earned  there  would  have  been 
no  loss  of  the  freight,  and  a  di£ferent  oon- 


dition  of  matters  would  have  arisen.  The 
question  as  to  the  right  to  demand  the 
insurance  if  the  vessd  had  been  lost  ia  a 
diffisrent  question  altogether.  The  only 
party  who  had  a  right  to  demand  the  in- 
surance is  the  party  who  effected  it,  amd 
if  there  had  been  no  insurance  upon  the 
vessel  that  right  would  equally  have  ex- 
isted with  regard  to  the  fireight.  I  there- 
fore think  there  is  really  no  substantial 
ground  for  this  question  as  to  the  notioe 
of  abandonment,  and  until  there  is  more 
decided  authority  adduced  upon  the  sub- 
ject, I  am  not  prepared  to  receive  the 
dotrine  that  notioe  of  abandoimient  in  a 
matter  of  this  kind  stands  upon  the  same 
mercantile  footing  as  notioe  of  dishonour 
of  bills  of  exchange.  The  reason  of  the 
thing,  in  my  apprehension,  is  against  that 
doctrine.  I  thmk  that  the  reason  of  the 
thing  tells  us  that  where  there  is  nothing 
substantially  to  abtrndon  to  the  party  to 
whom  the  notice  of  abandonment  is  given, 
and  he  could  gain  nothing  by  it,  there  it 
is  not  necessary  to  give  that  notioe. 
Therefore  I  think  that  all  that  puEzle 
which  has  arisen  from  the  oircumstanoe 
of  there  being  an  insurance  upon  the  ves- 
sel is  quite  out  of  the  question,  when  you 
come  to  consider  purely  the  liability  of 
the  underwriters  upon  the  freight.  In 
this  case  it  appears  tiiat  there  was  no 
timeous  notice  of  abandonment,  or  no 
notice  of  abandonment  at  all,  according  to 
a  judgment  elsewheire.  And  therefore  in 
that  view  also,  the  question  would  not 
arise.  But  I  think  tike  real  question  is, 
whether  this  right  to  freight  was  lost  by 
the  perils  of  the  sea  during  the  period 
embraced  in  the  policy  of  insurance.  I 
think  it  was,  and  I  think  the  liability 
attached,  and  I  see  nothing  afterwards  to 
relieve  the  parties  feoja  that  liability. 

Lord  HatherIiET. — This  is  a  case  in 
which  the  owner  of  a  ship  entering  into  a 
certain  charter-party,  agreed  that  hiB  vessel 
being  about  to  proceed  to  New  Zealand, 
should,  after  her  voyage  thither,  and  after 
a  certain  delay  there,  proceed  to  Calcutta, 
and  take  on  board  a  cargo  from  one  Do 
Mattos :  also,  that  on  her  anival  at  Cal- 
cutta she  should  be  tendered  to  De  Mattos 
for  the  purpose  of  taking  the  cargo,  and 
be  in  a  condition  ti^ht^  staoniph  and  strong, 
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BofiBoient  for  the  pnrpoae  of  oonTeying 
the  goods  of  De  Mattoa  &om  Galcatta  to 
England,  for  oonveying  which  she  is  to 
earn  a  fireight  that  will  then  be  dae  from 
De  MattoB.  This  being  the  entire  course 
of  the  vessel's  proceeding,  the  owner  is 
minded  to  ensure  himseLf  against  perils 
of  the  sea  in  two  respects,  and  I  mention 
this  because  I  apprehend  there  can  be  no 
donbt — indeed,  the  learned  Judges  said 
they  hardly  thought  it  right  to  consider 
the  question — there  can  be  no  reasonable 
doubt,  however  peculiar  the  terms  of  the 
policy  may  be,  that  there  is  nothing  to 
prevent  a  shipowner,  during  the  whole 
course  of  his  ship's  voyage,  insuring  against 
the  perils  of  the  sea  during  any  part  of 
the  voyage,  and  this  too  although  the 
perils  insured  against  may  not  be  such  as 
shall  prevent  the  ship  &om  performing 
that  part  of  her  voyage  during  which  she 
is  insnred,  or  from  earning  freight  during 
that  part,  but  may  be  such  as  shall  prevent 
her  being  able  to  fulfil  the  subsequent  part 
of  her  voyage  in  respeot  of  which  she  is 
not  insured,  or  horn  earning  during  such 
subsequent  part  of  the  voyage  the  freight 
which  ia  insured.  I  think  one  of  the 
learned  Judges,  Mr.  Baron  Martin,  who 
has  given  a  very  valuable  and  able  judg- 
ment in  this  case,  though  I  do  not 
a^rree  with  him,  seems  to  have  thrown  out 
whether  or  not  the  mode  of  effecting  the 
policy  was  one  that  coxdd  be  sustamed, 
bat  he  dwelt  but  lightly  upon  it.  I  need 
say  no  more  upon  that,  because  no  autho- 
rity was  cited  for  saying  that  the  insurance 
was  oontraiy  to  the  common  law  of  insu- 
rance. It  is  simply  this,  that  the  vessel  is  to 
proceed  to  New  Zealand,  and  on  the  voyage 
thither,  and  on  her  stay  there  for  thirty 
days,  the  whole  of  that  period,  she  is  not, 
says  the  policy,  to' be  injured  or  damaged 
by  perils  of  l^e  sea  to  such  an  extent  as 
to  prevent  her  being  tight,  staunch  and 
strong  enough,  on  arri'm  at  Calcutta,  to 
take  ttie  expected  cargo  to  England.  That 
is  the  undertaking  which  is  given  by  the 
policy,  and  that  is  the  risk  that  is  insured 
against.  It  is  clear  and  plain  from  the 
admissions  in  this  case,  and  the  evidence 
that  has  been  given,  that  she  was  injured 
during  the  period  insured  against,  that  is 
to  say,  she  was  injured  on  her  arrival  at 
New  Zealand  just  about  the  time  of  her 
|Iaw  Smiw,  42.— C  J>. 


arrival,  and  during  the  time  she  was  in 
the  neighbourhood  of  Bluff  Harbour,  she 
was  injured  to  such  an  extent  that,  al- 
though at  Bluff  Harbour  it  could  not  be 
ascertained  what  the  extent  of  the  injuiy 
was,  and  although  at  Dunedin  a  certain 
amount  of  repair  was  effected,  so  as  to 
enable  the  vessel  to  proceed  to  Calcutta, 
she  was  not  tight,  and  staunch,  and  strong 
enough  for  a  voyage  to  England  when  she 
arrived  at  Calcutta,  and  her  being  in  that 
condition  was  wholly  due  to  the  injuries 
she  had  sustained  during  the  insured 
period.  It  is  further  admitted  on  the  oase 
that  the  injuries  were  of  such  a  character 
that  no  prudent  owner  would  have  re- 
paired her  for  the  benefit  of  the  contract 
which  had  been  entered  into  as  to  freight, 
because,  in  order  to  make  those  repairs,  it 
would  have  been  necessary  to  expend  more 
than  the  whole  of  the  value  of  the  ship, 
in  other  words,  when  it  was  ascertained 
what  the  extent  of  the  injury  was,  it  was 
found  she  was  in  such  a  condition  that, 
had  the  owners  been  minded  to  abandon 
at  the  time  when  the  injuries  were  sus- 
tained to  those  who  had  effected  the  policy 
on  the  ship,  as  distinguished  from  the  par- 
ticular policy  on  the  freight  in  question 
which  is  now  befisre  us,  they  would  have 
been  josiafied  in  doing  so.  As  between 
the  owners  and  those  who  insured  the  ship 
itself,  there  might  arise  a  question,  and 
indeed  there  did  arise  a  question  in  the 
case  against  Campbell,  whether  or  not 
they  had  given  timely  notice  of  abandour 
ment  of  the  vessel  to  those  who  insured 
her,  or  whether  by  their  conduct  in  delay- 
ing their  voyage  to  Calcutta  for  a  very 
considerable  time,  by  their  employing  the 
ship  in  the  meantime  to  a  certain  extent 
as  a  storehouse  for  coals,  I  think,  and 
taking  otb^r  steps  which  occasioned  pos- 
sibly great  and  unnecessary  delay  in  New 
Zesdaud,  they  had,  before  giving  notice 
of  abandonment,  put  themselves  in  such 
a  condition  as  respected  the  insurers  of 
the  vessel,  as  to  have  lost  their  right  of 
abandonment.  But  that  matter  appears 
to  me,  I  confess,  to  be  wholly  immaterial 
as  regards  the  question  of  insurance  on 
freight.  It  appears  when  the  vessel  came 
to  Calcutta,  there  was  no  actual  tender  of 
the  vessel  to  De  Mattos,  and  it  was  found 
that  De  Mattos  had  become  insolvent,  and 
2£ 
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the  aaaignees  of  De  Mattes  deolined  to 
furnish  any  cargo  before  a  thorough  ex- 
amination bad  been  made  in  CtJontta, 
However,  when  the  examination  was  made, 
it  was  fonnd,  as  I  have  described,  that  no 
prudent  owner  would  have  put  her  in  such 
a  state  and  condition  as  to  continue  the 
voyage  to  Great  Britain.  That  being  so, 
it  appears  to  me  that  every  element  of  the 
contntct  which  the  insurers  entered  upon 
is  satisfied,  and  it  is  shewn  distinctly  that 
the  liability  of  the  insurers  as  te  freight 
had  actually  accrued,  unless,  indeed,  the 
question  that  has  been  raised  as  te  the  suffi- 
ciency of  the  notice  c£  abandonment  in 
respect  of  the  insurance  on  freight  should 
prevail.  The  ship  had  been  insured  during 
this  period,  and  in  consequence  of  the 
injury  which  I  have  described,  she  un- 
doubtedly was  unable  te  perform  ttie  voyage 
te  England,  and  she  could  not  therefore  be 
tendered  to  De  Mattos  in  a  fit  state  and 
condition  te  continue  the  voyage.  I  will 
postpone  for  the  moment  the  question  of 
Do  Mattes'  insolvency.  Then — putting 
the  question  aside  how  &r  De  Mattes'  in- 
solvency may  be  regarded  as  the  proximate 
cause  of  the  abandonment,  and  not  the 
state  of  the  ship  in  the  anterior  part  of 
the  voyage — comes  the  question,  was 
it  necessary  to  give  notice  of  abandon- 
ment in  ilus  case,  and,  secondly,  waa  it 
given  in  time  ? 

As  regards  the  necessity  for  the  notioe 
of  abandonment,  I  think  that  is  a  point 
that  was  most  pressed  upon  us  by  the 
counsel  for  the  appellant,  and  they  relied 
upon  some  dicta  of  Lord  Campbell  upon 
the  subject,  tmd  they  contended  strongly 
that  it  was  necessary  in  all  cases  whatso- 
ever of  a  claim  upon  underwriters  as  for  a 
total  loss  for  the  insurers  to  give  notice  of 
abandonment  of  the  thing  insured,  what- 
ever may  be  the  circumstaiices  or  position 
of  the  insured,  and  whether,  in  truth,  any 
advantage  could  possibly  be  made  of  that 
notice  of  abandonment  or  not ;  and  they 
put  it  upon  this  ground,  that  it  was  for 
the  insurers  to  say  what  advantage  they 
could  make  if  a  notice  were  given.  But 
no  authority  has  been  cited  to  shew  that 
this  notice  of  abandonment  is  considered 
necessary  in  a  case  where  no  advantage 
could  possibly  accrue  te  the  insurers.  If 
the  vessel  be  not  reeilj  wholly  lost ;  if  it 


be  a  constructive  total  loss,  as  it  la  tensed, 
though  that  is  perhaps  not  a  very  happy 
phrase ;  but  if  it  be  a  constructive  totu 
loss,  if  the  expense  of  repairing  the  ship 
would  exceed  the  whole  value  of  the  ship 
when  repaired,  so  that  she  was  not  worth 
repairing,  still  if  there  be  something  m 
esse  to  be  handed  over  to  the  insurers,  it  is 
necessary  that  they  should  be  informed  of 
this,  in  order  that  they  may  make  the  best 
use  they  can  of  what  remains  of  that  which 
they  insured ;  it  is  not  right  to  treat  that 
as  an  absolute  total  loss  which  is  not  in 
fact  a  total  loss,  there  being  something  in 
the  nature  of  salvage,  or  fragments  of 
wreck,  or  something  of  that  kind,  which 
may  be  of  value  te  the  insured.  In  this 
case  nothing  has  been  suggested  out  of 
which  any  advantage  could  be  derived  by 
the  insurers  from  any  such  notice  being 
given  te  them  on  the  part  of  those  who 
had  insured,  except  this ;  namely,  it  is  said, 
true  it  is  we  insured  that  this  freight 
should  be  earned,  and  certainly  that  de- 
pended upon  the  arrival  of  the  ship  at  Cal- 
cutta in  a  condition  to  earn  it,  and  it  would 
have  been  folly  to  have  expended  money 
in  repairing  the  ship  which  wonld  have 
exceeded  the  value  of  the  ship  when  re- 
paired ;  but  if  you  had  told  us  that  yon 
were  about  to  claim  as  for  a  total  loss  in 
respect  of  this  freight,  we  should  have 
becni  in  this  position:  we  should  have 
fonnd  that  yon  had  insured  the  vessel; 
the  insurers  of  the  vessel  were  in  a  similar 
disadvantageous  phght  with  ourselves; 
you  having  a  demand  upon  them  in  re- 
spect of  their  insurance,  and  we  two 
might  have  been  minded  to  make  such  an 
arrangement  together  that  with  regard  to 
what  each  had  to  pay  upon  our  respective 
insurances,  it  might  have  been  worth  our 
while  to  put  the  vessel  in  a  state  to  earn 
the  freight.  It  should  be  borne  in  mind 
that  those  who  had  insured  the  freight 
could  not  tender  any  otiier  vessel  "Hie 
particular  insurance  we  had  before  us  was 
on  a  freight  te  be  earned  by  the  Sir 
WUUam  Eyre,  and  by  no  other  vessel ;  it 
could  not  be  earned  by  tendering  any 
other  vessel.  It  is  supposed  that  they 
might  have  made  such  an  arrangement 
with  the  underwriters  on  the  hull  as  would 
have  resulted  in  their  making  it  some- 
thing which  would  not  have  resulted  in  a 
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total  loss  to  the  insurers.     Bat  I  appre- 
hend that  is  much  too  remote  a  contin- 
genoT  to  render  it  necessary  for  the  in- 
sured to  gire  the  insurers  notice  on  the 
prindple  which  I  hare  hefore  referred  to, 
namolj,  of  their  being  able  to  save  some- 
thing oat  of  the  wreck.    It  is  not  neces- 
sary to  go  into  a  variefy  of  oases  to  shew 
that  the  necessity  of  abandonment  under 
such  circomstanoes  woold  carry  the  doc- 
trine to  the  remotest  extent,  and  would 
indnde  in  the  bargain  persons  who  might 
or  might  not  be  interested  in  the  ship,  so 
that  persons  who  might  purchase    the 
vessel,  or  the  wreck,  might,  if  they  pleased, 
be  affected  by  the  law  as  to  the  question 
of  total  loss.    The  whole  principle  of  the 
notice  of  abandonment  is,  that  you  are  to 
place  the  insurers  in  such  a  position  that 
they  shall  have  all  the  advantages  you  now 
possess  in  respect  of  the  vessel  supposing 
they  can  make  those  advantages  available 
for  the  purpose  of  effecting  a  salvage  of 
some  portion  of  that  which  has  been  lost 
in  consequence  of  the  perils  they  have  in« 
sured  against. 

Now  in  regard  to  the  observations  made 
by  Mr.  Baron  Martin,  that  the  loss  really 
was  not  a  loss  by  perils  of  the  sea,  but  was 
doe  to  the  insolvency  of  De  Mattos,  I  think 
there  ia  a  £EbUacy  in  that.  First,  as  has  been 
said  by  Lord  Chelmsford,  the  loss  had 
accraed  before  the  insolvency  of  De  Mattos 
occurred  ; — the  accident  happened  and  the 
damage  occnrred  at  Bluff  Harbour,  some 
time  before  the  insolvency  of  De  Mattos 
took  place.     But  I  do  not  think  it  neces- 
sary to  rest  it  upon  that  as  being  anything 
which  would  absolve  the  insurers  &om  the 
losswhich  ondoabtedlyaccrned,  on  account 
of  the  ship  being  unfit  for  the  voyage. 
There  is  nothing  to  absolve  them  &om  tixe 
liability  to  pay  the  insurance,  because  of 
the  insolvency  of  De  Mattos,  in  point  of 
time.     He  might  become  solvent  again 
before  the  neoessity  arose  for  the  vessel 
completing^  the  voyage.    But  the  question 
that  has  to  be  decided  is  this,  were  the 
insured  in  ajposition  to  enforce  their  rights 
against  De  Mattos  whatever  they  may  be  P 
Wore  they  in  a  position,  by  tendering  the 
vessel,  to  insist  upon  his  tendering  the 
&eif  ht  then  and  there,  or  to  insist  upon 
such  rights  as  might  accrue  from  his  non* 
performance  of  the  contract,  or  were  they 


disabled  from  occupying  that  position  by 
the  perils  of  the  sea  ?  Were  they,  in  short, 
by  what  happened  at  Bluff  Harbour,  pre- 
vented from  fulfilling  the  contract  with 
De  Mattos,  and  prevented  from  tendering 
a  ship  tight,  staunch  and  strong  to  pro- 
ceed with  the  cargo  to  England  ? 

If  that  be  so,  it  is  clearly  within  the 
terms  of  the  poUcy,  and  that  being  so  it 
seems  to  me  clear  that  the  underwriters 
mast  be  liable,  unless  this  one  point  of 
want  of  notice  of  abandonment  in  time  is 
such  a  point  as  to  disentitie  them  to  re- 
cover. I  think  it  clear  that  no  such  notico 
was  necessary,  and  therefore  it  is  nnne- 
cessary  to  consider  the  question  of  the 
time  at  which  such  a  notice  was  given. 
Therefore  I  think  that  the  contentions  of 
the  appellant  fails,  and  that  the  appeal 
should  be  dismissed. 

Jtidgmant  of  the  Oomi  of  Exchequer 
Ohamiber  c^jwmed;  and  Appeal  dis- 
mdeeed  with  Ooets. 


Attorneys — ^Field,  Boseoe  &  Co.,  agents  for  Bate« 
son  &  Co.,  Liverpool,  for  appellante ;  Thomas 
&  Eollanuf,  for  respondents. 
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Shipping — Freight — Bight    to    iMmp'^Z^J. 
Freight  where  Part  of  Oargo  Lost.  '  ' 

By  a  charter-party,  the  ship  'was  to  he 
loaded  mth  a  full  cargo,  and  to  have  a 
deck  cargo,  and  being  so  loaded  was  to  prO' 
ceed  to  London,  and  "deliver  the  same  on 
being  paid  freight  as  follows :  a  lump  sum  of 

3152 the  freight  to  be  paid  in  eash, 

half  on  arrival,  and  remainder  oti  wdodd- 
ing  and  right  delivery  of  the  cargo."  The 
ship  a/rrived  in  London  with  the  whole  of 
the  cargo,  with  which  the  charterer  had 
loaded  her,  with  the  excmUon  of  a  deck 
load,  which  had  been  lost  during  the  voyage 
by  one  of  the  excepted  perilt  in  the  charter' 
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pcuiy,  and  toUhotii  any  default  on  the  part 
of  the  master  or  crew : — Held,  that  the 
shipovmer  was  entitled  to  the  whole  of  the 
lump  freight  wUhotU  deAueting  the  proper- 
Hon  of  freight  payaihle  m  respect  of  the 
deck  had  wMch  had  been  lost. 

Tliis  was  an  action,  bronght  in  the 
Mayor's  Court  of  London,  to  recover  the 
sum  of  162.  19«.  9d.  as  the  balance  of 
freight  due  in  respect  of  the  plaintiff's 
ship  Nile  tinder  a  charter-party  made 
between  the  plaintiff  and  defendant  on 
the  3rd  of  October,  1872,  by  which  it 
was  agreed  that  the  said  ship  should  pro- 
ceed to  Riga,  to  load  at  Balderaa  or  Mukl- 
graben,  "  and  there  load  from  ^e  agents 
of  the  said  afireighter  a  fuU  and  complete 
cargo  of  lathwood,  the  ship  to  be  provided 
with  a  deck  cargo  "  not  exceeding  what 
she  could  reasonably  stow  and  carry  over 
and  above  her  tackle,  &o.,  and  being  so 
loaded  should  therewith  proceed  to 
London,  "  and  deliver  the  ^ame  on  being 
paid  freight  as  follows :  a  lump  sum  of 
31ol.,  two  guineshs  gratuity  in  fall  of  all 
port  charges  and  pilotages.  The  cargo 
to  bo  brought  to  and  taken  from  alongside 
the  ship  at  merchant's  risk  and  expense." 
"  (Restraint  of  princes,  &o.,  and  all  and 
every  other  the  dangers  and  accidents  of 
the  sea,  &c.,  during  the  said  voyage  always 
excepted.)  The  freight  to  be  paid  in 
cash,  half  on  arrival  and  remainder  on 
unloading  and  right  delivery  of  the  cargo 
less  four  months'  discount  on  half  at  51. 
per  cent,  per  annum." 

The  action  was  tried  before  the 
Common  Serjeant  without  a  jury,  on 
the  10th  of  February  last,  when  it  was 
admitted  that  the  ship  was  duly  loaded 
according  to  the  charter-party,  and 
proceeded  on  her  voyage  to  London, 
and  that  in  the  course  of  such  voyage 
so  much  of  the  cargo  as  formed  the 
deck  load  of  the  ship  was  lost  by  one 
of  the  excepted  perils  in  the  charter- 
party,  namely,  by  an  accident  of  the  sea, 
and  without  any  de&nlt  on  the  part  of 
the  master  or  crew.  It  was  also  admitted 
that  the  ship  duly  arrived  in  London, 
and  delivered  the  residue  of  the  coi^, 
the  defendant  paying  the  whole  of  the 
agreed  freight,  less  162.  198.  9d.  the 
amount  sued  for,  which  it  was  adoiitted 


represented  the  proportion  of  freigfat  pay- 
able in  respect  of  the  lost  cargo,  if  it 
should  be  held  that  the  freight^was  ap- 
portionable. 

It  was  contended  on  the  part  of  the 
defendant  that  no  freight  was  due,  as  the 
carria^  of  the  goods  had  not  been  per- 
formed. The  learned  Common  Serjeant 
gave  judgment  for  the  plaintiff,  but  he 
reserved  the  point  as  to  the  plaintiff's 
right  to  recover,  and  gave  leave  to  the 
defendant  under  section  10  of  the  Mayor's 
Court  of  London  Procedure  Act,  1857 
(20  &  21  Vict.  c.  dvii.),  to  move  to  enter 
a  nonsuit.    Pursuant  to  such  leave, 

TaJfourd  Baiter,  for  the  defendant,  ob- 
tained a  rule  mm  to  tiiat  effeci^  on  the 
ground  that  the  evidence  did  not  entitle 
the  plaintiff  to  recover  the  whole  of  the 
freight  mentioned  in  the  charter-party, 
and  he  cited  The  Norway  (1),  where, 
though  the  freight  was  lump  freight  Dr. 
Lushington,  in  the  Admiralty  Court,  held 
that  a  deduction  might  be  made  from  it 
in  respect  of  goods  jettisoned  during  the 
voyage. 

Grantham  shewed  cause. — The  deck 
cargo  having  been  lost  by  the  excepted 
perils,  without  any  miscondact  on  ibs  part 
of  the  master,  the  shipowner  is  entitled  to 
the  whole  lump  freight  contracted  for  by 
the  charter-party.  The  ship  was  taken 
by  the  charterer  for  a  Certain  sum,  and  it 
was  in  effect  the  same  as  if  there  had 
been  a  letting  of  the  ship.  In  Abbott  on 
Shipping,  13th  ed.  p.  367,  it  is  said,  "in 
the  case  of  a  charter-party,  if  the  stipu- 
lated payment  is  a  gross  sum  for  an 
entire  ship  or  an  entire  part  of  a 
ship  for  the  whole  voyage,  the  g^ss 
sum  will  be  payable,  although  the  mer- 
chant have  not  frdly  laden  the  ship; 
and  if  a  certain  sum  be  stipulated  for 
every  ton  or  other  portion  of  the  ship's 
capacity  for  a  whole  voyage,  the  payment 
must  be  according  to  the  number  of  tons, 
&c.,  which  the  ship  is  proved  capable  of 
containing,  without  regard  to  the  qnantity 
actually  put  on  board  by  the  merchant, 
or  to  the  number  of  tons  burthen  men- 
tioned in  the  description  of  the  ship." 
For  this  is  cited  Bocnu  Not.,  72  and 

(1)  3  B.  &  Aid.  481. 
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75,  and  Emtor  r.  Fry  (2).  It  is  no 
answer  to  an  action  for  fireight  that  the 
carsro  has  been  bo  damaged  even  by  the 
ne^igence  of  the  master  and  crew  as  to 
be  worth  less  than  the  fireight — Dahin  y.  • 
Oxley  (3).  The  case  of  The  Norway  (1), 
relied  on  when  the  rale  was  moved  for, 
came  afterwards  on  appeal  before  the 
Privy  Conndl,  and  there  the  Privy 
Coimcil  took  a  different  view  of  the  fitcte 
and  considered  that  the  jettison  and  loss 
of  goods  were  owing  only  to  the  perils  of 
the  sea  without  bliucae  to  the  master,  and 
that  as  that  was  the  case  there  onght  to 
be  no  dedaction  &om  the  lump  freight  on 
account  of  the  goods  lost.  Knight  Brace, 
Li.J.,  in  delivering  the  judgment  of  the 
Court,  said,  "  although  the  lamp  sum  is 
called  '  fireight'  in  the  charter-party  and 
bills  of  lading,  yet  we  think  it  is  not  pro- 
perly so  called,  but  that  itjis  more  properly 
a  sum  in  the  natnre  of  a  rent  to  be  paid 
for  the  ase  and  hire  of  the  ship  on  the 
agreed  voyage."  That  oase  is  expressly 
in  point,  and  the  present  case  is  not  dis- 
tinguishable from  it. 

Ooek,  in  support  of  the  rale. — ^No 
freight  is  dae  until  the  goods  have  been 
carried.  By  the  charter-party  the  fi:<eight 
is  made  payable  "  on  unloading  and  right 
delivery  of  the  cargo,"  and  if  the  ship- 
owner  fails  to  deliver  part  he  has  not  per- 
formed his  contract,  and  cannot  claim  the 
whole  lamp  freight.  The  chazter-party 
in  The  Norway  (1)  was  different  in  its 
terms  from  the  present  one,  it  was  there 
an  agreement  to  pay,  "  as  freight  for  the 
use  and  hire  of  the  vessel  ll,250i.  lump 
snm,"  so  that  it  was  in  the  nature  of  rent 
for  the  hire  of  the  vessel ;  that  is  not  the 
case  here. 

EsATiNQ,  J. — I  am  of  opinion  that  the 
role  in  this  case  should  be  discharged. 
The  question  which  arises  is  as  to  the 
right  of  a  shipowner  to  recover  a  sum 
dMoribed  as  lamp  freight,  without  deduc- 
tion in  respect  of  the  loss  of  a  deck  cargo, 
which  took  place  withoat  any  defoult  on 
the  part  of  the  shipowner.  Now  the 
charter-party  is  dated  Brd  of  October, 

(2)  15  Com.  B.  Bep.  N.S.  646 ;  s.  c.  33  Law  J. 
Sep.  (K.«.)  C.P.  116. 

(3)  12  La\r  Times,  N.S.  67;  and  on  appeal 
>  Xooie  P.C.  M.8.  246. 


1872,  and  by  it  the  plaintiff's  ship  was  to 
go  to  Briga,  and  to  load  a  full  cargo  of 
lathwood,  and  she  was  to  be  provided 
with  a  deck  cargo ;  therefore  a  deck  load 
was  contemplated  by  both  parties.  The 
ship  was  then  to  proceed  to  London,  and 
dehver  her  cargo  "  on  being  paid  freight 
as  follows — a  lamp  sum  of  315Z.,"  and  the 
freight  was  to  be  "  paid  in  cash,  half  on 
arrival,  and  remainder  on  unloading  and 
right  delivery  of  the  cargo." 

The  ship  took  in  a  full  cargo,  Emd  there 
was  a  deck  load,  and  that  last  was  lost 
by  the  perils  of  the  sea,  and  without  de- 
fault by  the  master  or  crew;   and  the 
question  is  whether  the  shipowner  is  en- 
titled to  the  whole  sum  of  315Z.,  or  whe- 
ther a  proportionate  deduction  is  to  bo 
made  in  respect  of  the  freight  of  the  deck 
load  which  was  Ipst.     Now  some  things 
are  quite  clear.     There  is  no  doubt  that 
under  this  charter-party,  if  the  charterer 
had  loaded  the  vessel  with  less  than  a 
full  cargo,  the  shipowner  would  still  have 
been  entitled  to  have  been  paid  the  foil 
lump  freight,  and  the  question  is  whether 
there  is  any  difference,  in  this  respect, 
between  a  deficiency  of  cargo  caused  by 
less  having  been  pat  originally  on  board, 
or  by  a  loss  afterwards  from  tibe  perils  of 
the  sea,  and  I  see  none.     The  only  oase 
in  point  is  that  of  The  Norway  (1),  which 
was  in  the  Court  of  Admiralty,  and  after- 
wards in  the    Privy  Council.      There, 
where  the  charter-party  was  not  distin- 
guishable in  principle  from  that  in  the 
present  case,  the  Privy  Council  held  that 
the  shipowner  was  entitled  to  be  paid  the 
lamp  freight,  withoat  any  deduction  for 
a  loss  of  part  of  the   cargo   occurring 
during  the  voyage  without  ttie  negligence 
or  fault  of  the  shipowner.     It  is  true,  as 
has  been  pointed  out,  that  although  the 
charter-pMrty  in  that  case  spoke  of  the 
sum  to  be  paid  "  as  freight,"  yet  it  said  it 
was  to  be  "  for  the  use  and  hire  of  the 
vessel,"  but  I  do  not  think  that  that 
makes  any  substantial  difference  between 
that  case  and  the  present  one,  for  in  both 
cases  it  is  one  entire  sum  which  is  to  be 
paid  for  the  service  which  the  shipowner 
was  to  render.     What  was  that  service  ? 
Was  it  that  he  was  to  bring  to  the  port 
of  destination  all  the  cargo  that  was  put 
on  board  his  ship,  or  only  all  that  was 
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pat  on  board  and  not  lost  by  means  of 
the  perila  excepted  by  the  charter-party  ? 
I  think  that  the  latter  is  what  was  in- 
tended by  the  parties,  and  that  the  same 
construction  should  be  put  on  this  char- 
ter-party as  was  put  on  the  charter-party 
in  the  case  of  The  Norway  (1),  and  that 
where  a  portion  of  Uie  cargo  is  lost  with- 
out the  defJEiult  of  the  master  or  crew  the 
shipowner  is  entitled  to  the  lump  freight, 
notwithstanding  the  loss  of  such  portion 
of  the  cargo.  The  rule  in  the  present 
case  must  therefore  be  discharged. 

Bbett,  J. — It  is  true  that  the  terms  of 
this  charter-party  ore  not  exactly  the 
same  as  those  of  the  charter-party  in  the 
case  of  The  Norway  (1),  but  still  the  sti- 
pulation is  for  the  payment  of  a  gross 
sum  for  the  use  of  the  whole  ship  for  the 
whole  of  the  voyage.  Now,  in  such  a  case 
it  is  clear  that  the  whole  lump  sum  is 
payable  though  the  merchant  does  not 
put  a  full  cargo  on  board.  It  seems  to 
me,  therefore,  that  the  charter-party  in 
the  present  case  is,  in  effect,  the  same  as 
the  charter-party  in  the  case  of  The  Nor- 
way (1).  There  the  sum  was  called 
freight,  and  it  was  not  called  money  in 
respect  of  a  demise  of  the  ship.  Still  it 
was  one  gross  sum  payable  for  the  use  of 
the  entire  ship,  instead  of  money  payable 
for  6ach  portion  of  the  cargo  carried.  It 
was  argued  that  it  was  to  be  paid  only  on 
the  delivery  of  the  cargo  at  the  port  of 
discharge;  but  the  question  is  what 
cargo  P  and  the  answer  is  this — it  is 
what  the  merchant  has  elected  to  put  on 
board,  and  which  has  not  been  lost  by 
any  of  the  excepted  perils.  Now,  it  is 
admitted  that  the  loss  here  was  by  a  peril 
which  was  within  the  exception,  and  with- 
out any  blame  to  the  master  or  crew.  In 
the  case  of  The  Norway  (1),  the  Court  of 
Privy  Council  doubted  whether,  even  if 
the  loss  occurred  through  the  negligence 
of  the  master,  the  shipowner  was  not  enti- 
tled to  the  whole  lump  freight,  without  de- 
duction, leaving  the  freighter  to  his  cross 
action,  but  that  is  a  matter  which  we  are 
not  called  on  to  decide,  because  here,  as 
in  the  case  of  The  Norway  (1),  the  loss 
arose  without  the  de£&ult  of  the  master. 
The  present  case  comes  entirely  within 
that  case,  and  although  the  decision  there, 
which  was  that  of  the  Privy  Council,  is 


not  binding  on  this  Goort,  still  I  think  it 
was  a  proper  decision,  and  one  which  we 
should  folk>w. 

Bide  ducharged. 


Attorneys — G.  &  W.  Webb  &  Pearson,  for  plain- 
tiff; Parson  &  Lee,  for  defendant. 


<'^»u^  jKuio<.  4-oi-f  A-^SJ/, 


DEVERILL  V'.  B0RNELL. 


1873.    1 

June  3.  J 

Gontract  —  Alternative  Promise  —  Con- 
struction of  Oontract  alleged  in  Declaration. 

A  dedaraHon  alleged  thai  the  defgndanU 
received  eertam  biUe  of  lading  and  dfrafit  m 
the  terms  that  oti  the  aocejptance  of  the 
latter  by  one  P.,  the  former  should  be  de- 
livered to  him,  that  the  defendant  shoM 
present  such  acc^ted  drafts  to  B.  for  pay- 
ment, andrenUt  to  the  pUmSff  the  proceeds 
if  the  same  shovM  be  paid,  and  if  the  said 
drafts  shovM  not  he  paid,  either  return 
the  same  to  the  plaintiff,  or  pay  him  the 
ammmt,  for  reward  to  the  defendant ;  thai 
everything  happened  to  entitle  the  plaintiff 
to  ha/oe  the  drafts  return^  or  the  eunount 
thereof  paid  by  the  defendant,  yet  the  de- 
fendant did  not  return  the  said  drafts,  nor 
did  he  pay  to  the  plaintiff  their  amount. 
Judgment  went  by  default,  and  it  appeared 
that  the  draffs  were  of  no  value ; — ^Held, 
by  the  majority  of  the  Court  (KfiATiNa,  J., 
Bbett,  J.,  awdGBOVB,  J.),  that  the  true  con- 
struction of  the  declaration  was  that  Oie 
defendant  promised  if  he  did  not  return  the 
drafts  to  pay  their  amount,  which  was 
therefore  recoverable ;  but  per  Bovill,  C.J., 
the  contract  alleged  was  only  altematioe,  to 
return  the  da-afls  or  pay  their  amatmt,  a^d 
that  only  the  nominal  damages  arising  from 
the  least  burthensome  alternative  were  re- 
coveraile. 

The  declaration  allied  that  the  plain- 
tiff had  caused  certain  goods  to  be 
shipped  in  London  on  boara  ship,  to  be 
earned,  subject  to  certain  bills  of  lading, 
to  Bosario,  in  South  America,  in  order 
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thai,  they  migM  be  deUvered  to  one 
O.  W.  Bollaert  there,  on  his  accepting 
oertain  drafts  drawn  by  the  plaintiff  on 
him  against  the  said  goods,  and  thereupon 
tiie  plaintiff  delivered  to  the  defendant, 
and  the  defendant  accepted  of  and  from 
the  plaintiff  the  said  bills  of  lading  and 
drafts,  npon  the  terms  that  the  defendant 
shoiild  canse  the  said  drafts  to  be  pre- 
sented  at  Rosario  to  the  said  G.  W. 
Bollaert  for  acceptance,  and  that  in  the 
event  of  the  said  drafts  being  dnly  ac- 
cepted, the  defendant  should  deliver  over 
to  the  said  G.  W.  Bollaert  the  said  bills  of 
lading,  on  his  accepting  the  said  drafts,  and 
should  cause  the  said  drafts  to  be  presented 
for  payment  at  maturity,  and  remit  to  the 
plaintiff  the  proceeds  of  the  said  drafts  if 
the  same  should  be  paid,  and  that  if  the 
said  drafts  should  not  be  paid,  the  de- 
fendant should  either  return  the  same  to 
file  plaintiff,  or  pay  him  the  amount,  for 
reward  to  the  defendant  in  that  behalf. 
And  although  the  defendant  accordingly 
presented  the  said  drafts  for  acceptance 
by  the  said  G.  W.  Bollaert,  and  he  ac- 
cepted the  same,  whereupon  the  defendant 
delivered  over  to  him  the  said  bills  of 
lading,  and  all  things  were  done  and  hap- 
pened, and  all  times  elapsed,  necessary  to 
entitle  the  plainlaff  to  hare  the  said  drafts 
returned  to  him,  or  the  amount  thereof 
paid  W  the  defendant  to  him,  and  to 
TnaintftiTi  this  action:  yet  the  defendant 
did  not  nor  would  return  the  said  drafts, 
nor  did  nor  would  the  defendant  pay  to 
the  plaintiff  the  ajuonnt  thereof. 

Judgment  was  allowed  to  go  by  de- 
fault. 

At  the  trial  before  the  sheriff  on  a  writ 
of  inqniry  it  appeared  that  the  defendant 
had  not  returned  the  drafts,  and  had  paid 
a  portion  of  their  amount,  but  that  the 
drafts  w^ere  valueless,  and  a  verdict  was 
found  fbr  one  farthing  damages,  with 
leave  to  the  plaintiff  to  move  to  increase 
such  damages  to  107!.,  that  portion  of  the 
amount  of  the  drafts  which  renuuned 
unpaid.  And  a  rule  niei  having  been 
obtained  pursuant  to  such  leave — 

MeLeod  shewed  cause,  and  contended 
that  the  contract  in  the  declaration  was 
alternative,  and  satisfied  by  the  return  of 
the  drafts  or  their  amonnt  at  the  de- 


fendant's option,  and  that  therefore  the 
measure  of  damages  was  the  least  bur- 
thensome  alternative,  and  the  verdict 
correct. 

Oarth,  in  support  of  the  rule,  contended 
that  the  contract  was  to  return  the  drafts, 
and  in  case  this  were  not  done  pay  their 
amount,  and  that  the  damages  should  be 
increased  accordingly, 

Gbove,  J. — The  question  to  be  decided 
is,  what  construction  we  are  to  put  on 
this  declaration,  and  though  I  feel  very 
doubtful,  I  incline  to  the  opinion  of  the 
majority  of  the  Gourt,  that  the  true  con- 
struction is  that  really  this  was  not  an 
alternative  promise.  It  seems  to  me  that 
we  ought  to  construe  the  promise  alleged 
as  we  should  in  ordinary  life,  and  not  put 
a  technical  construction  on  it.  Suppose 
the  promise  were  to  return  a  horse  within 
a  certain  time,  or  pay  a  day's  hire,  the 
construction  would  be  that  there  was  a 
promise  that  the  person  would  return 
the  horse  within  the  time,  and  if  he  .did 
not  would  pay  the  day's  hire.  Here  the 
reasonable  construction  is  that  the  plain- 
tiff elected  to  have  the  bills,  and  stipulated 
that  if  he  did  not  get  them  he  was  to 
have  their  amount;  the  parties  do  not 
estimate  the  damages  as  at  the  time  of 
breach,  but  say,  if  the  bills  are  not  re- 
turned we  will  take  such  a  sum  as  the 
damages.  The  question  is,  what  do  the 
words  mean  in  ordinary  parlance  ? 

Bbett,  J. — The  declaration  states  facts 
which  shew  a  business  relation  between 
the  parties,  and  then- sets  out  a  business 
contract,  and  when  a  business  contract  is 
set  out,  the  declaration  is  to  be  construed 
by  the  ordinaiy  rules ;  not  by  the  strict 
grammar,  but  so  as  to  give  a  business 
meaning  to  all  its  terms — this  is  a  recog- 
nised rule.  The  promise  here  alleged  is 
not  a  mere  &nciful  stipulation.  The 
promise  is  either  to  return  the  bills 
or  pay  their  amount,  and  is  to  be  construed 
as  if  it  were  just  made,  and  we  have  no 
right  to  take  mto  account  what  occurred 
afterwards,  but  are  bound  to  give  a  busi- 
ness meaning  to  all  its  terms.  If  the 
promise  be  only  to  return  the  bills,  the 
law  impUes  a  promise  to  pay  damages  if 
they  be  not  returned  (that  is,  the  amount 
of  the  bills  or  less,  according  to  circum- 
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stances),  but  here  there  is  the  fiirther 
promise  "  or  pay  their  amonnt,"  which  is 
the  same  as  if  it  were  "  or  pay  the  sam  of 
200!.,"  assuming  that  to  be  the  amount 
of  the  bills,  so  ti^at  the  promise  reads  to 
"return  the  bills  or  pay  200Z."  Unless 
this  means  that  the  ddendant  will  return 
the  bills,  or  if  he  does  not  will  pay  the 
amonnt  named  in  them,  the  promise  has 
no  business  meaning,  and  it  may  well  be 
that  the  plaintiff  for  certain  reasons  may 
choose  to  have  the  bills  returned,  and 
this  he  cannot  ensure  without  such  a 
stipulation.  If  this  be  the  true  construc- 
tion we  have  no  right  to  look  to  the  breach 
alleged  by  the  pleader,  and  so  give  a  con- 
struction to  alter  the  effect  of  the  contract. 
The  construction  of  the  breach  is  to 
follow  that  of  the  contract,  and  depends  on 
it,  and  the  business  meaning  of  the  contract 
is  that  the  defendant  will  return  the  bills, 
and  if  he  do  not  ¥pill  pay  their  amonnt, 
and  if  so  the  plaintiff  is  entitled  to  re- 
corer  iliai  amonnt. 

iCBATiNO,  J. — ^I  hare  had  considerable 
doubt^  nor  is  that  doubt  entirely  removed, 
nor  do  I  feel  altogether  clear  on  the 
point,  but  still  on  the  whole  I  come  to 
the  conclusion  that  the  contract  ia  to  be 
read,  not  as  strictly  laid  in  the  declara- 
tion, but  as  really  being  a  contract  to 
retnrn  the  bills,  and  if  tins  be  not  done  to 
pay  their  amount.  The  difficulty  has 
arisen  from  the  breach  in  the  declaration, 
where  the  matter  is  treated  as  a  pure 
alternative,  the  words  being  "that  though 
all  things  were  done  and  happened,  and 
all  times  elapsed  necessary  to  entitle  the 
plaintiff  to  have  the  said  bills  returned  to 
nim,  or  the  amount  thereof  paid  by  the 
defendant  to  him,  and  to  maintain  this 
action,  yet  the  defendant  did  not  nor 
would  return  the  said  drafbs,  nor  did  nor 
would  the  defendant  pay  to  the  plaintiff 
the  amonnt  thereof."  It  seems  to  me 
that  the  proper  way  would  have  been,  as 
in  Lowe  v.  Peers  (1),  to  have  alleged  a 
promise  to  return  the  drafts,  and  if  not 
pay  their  amount^  and  laid  the  breach 
accordingly,  viz.,  that  a  reasonable  time 
for  their  return  bad  elapsed,  that  they 
had  not  been  returned,  and  that  therefore 
their  amount  became  payable   and  had 

(1)  4  3uir,  2229. 


not  been  paid.  This  is  a  meroaniileeoii. 
tract,  and  tiie  one  construction  contended 
for  makes  the  contract  one  whick  the 
parties  would  not  proiiabfy  enter  inte, 
whereas  the  other  makes  a  mora  likel? 
contract,  viz., "  I  entrust  the  bills  iajon; 
if  dishonoured  return  the  bills  to  me,  and, 
if  you  do  not,  pay  them  yourself."  Tim 
is  a  reasonable  contract,  and  it  appeuato 
me  was  the  contract  intended.  Is  then  ' 
then  any  insuperable  obstacle  to  so  con- 
struing the  declaration  P  I  agree  vith 
the  majority  of  the  Conrt  that  ire  zni^ 
read  the  breach  as  it  ought  to  hare  lieen 
laid,  and  as  on  the  whole — ^thoogh  even 
if  there  were  no  difference  in  the  Gonitl 
should  have  doubt,  and  my  donbt  is 
strengthened  by  the  difference  of  opnkm 
of  my  Lord — I  have  come  to  tibat  oondn- 
sion,  I  am  bound  by  my  impression,  sod 
therefore  think  that  this  mJe  ghonld  be 
made  absolute. 

BoviLL,  G.  J. — I  have  the  ntiafortone  to 
differ  froin  the  rest  of  the  Conrt.  Uj 
brother  Keating  and  myself  have  faotix 
felb  difficulty,  but  while  on  the  whole  he 
hsfi  come  to  a  oonclusirai  favoniable  to  tke 
plaintiff,  I  have  in  the  result  come  to  a 
condnsion  in  &vour  of  the  defendint, 
though  I  still  feel  doubtful  and  ban 
misgivings.  The  question,  as  it  seems  to 
me,  turns  on  the  construction  of  the 
langna^  of  the  oontntot  in  the  deohia- 
tion ;  if  it  be  simply  a  contract  in  the 
alternative  to  do  one  ae  the  other  of  tin 
things,  it  is  satisfied  by  the  peiformanoe 
of  either,  and  the  damages  ought  to  be 
proportionate  to  the  loss  sustained  from 
the  breach  of  the  least  beneficial  aIte^ 
native ;  bat  if  the  oontnct  he  to 
return  the  bills,  and  if  not  to  pay  iheit 
amount,  the  damages  would  be  that 
amonnt.  The  rule  of  law  is  clear,  that  if 
the  contract  be  alternative  the  persm 
promising  has  a  right  to  elect;  and  it  is 
equally  clear  that  if  ihe  contract  he  to  do 
a  certain  thing,  and  if  not  pay  certain 
money,  that  money  is  the  amount  reco- 
verable on  de&ult.  Which  of  theee  is  the 
present  contract  ?  This  depraids  cm  the 
language,  and  I  conclude  it  ia  in  the  ai- 
ternative  strictly,  and  satisfied  by  ather 
alternative,  at  the  defendant's  election, 
and,  therefore,  that  the  daauges  shoald 
be  nominal,  as  the  bills  were  olMriy  valiie< 
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In   GoelAwm   v.    Alexander  (2), 
Manle,  J.,  says — "The  question,  upon  a 
breach  of  contract  is  what  is  the  condi- 
tion in  whi<^  the  plaintiff  .would  be  if  the 
defendant  had  performed  the  contract. 
Generally  speakmg,  where  there  are  se- 
yeral  ways  in  which  the  contract  might 
be  performed,  that  mode  is  adopted  which 
is  the  least  profitable  to  the  plaintiff,  and 
the  least  burdensome  to  the  defendant ; " 
and  there  are  many  cases  in  the  books  of 
alternative  contracts,  one  of  the   oldest 
bein^  put  in  Golce  v/pon  LHUeton,  145  a — 
"  If  the  grant  were  of  an  annuitie  or  a 
robe  yearely,  &c.  .  .  .  there  the  grantor 
bath  election  at  the  day  to  deliver  which 
he  would."     Suppose  a  contract  that  a 
person  will,  after  a  race,  deliver  a  certain 
horse  or  pay  1,0002.,  there  the  contract 
would  be  in  the  alternative,  and  he  might 
do  either ;  and  if  an  accident  occurred  it 
would  be   advantageous  to  deliver  the 
horse,  whilst,  if  it  won,  it  might  be  ad- 
vantageous to  pay  1,00UZ.,  and  the  con- 
tract being  alternative  there  would  be  an 
option  to  do  either,  and  the  damages  re- 
coverable would  be  what  would  be  lost  by 
the  non-performance  of  the  least  beneficial 
stipulation ;  and  that  case  may  be  said  to 
be  like  the  present.  Again  test  the  matter 
by  reversing  the  alternatives,  and  suppose 
a  contract  to  pay  1,0002.  or  deliver  a 
horse,  or  a  contract  to  pay  the  amount  of 
the  bills  or  deliver  them  up,  could  it  be 
said  that  the  contract  was  more   than 
alternative  P    My  brothers  think  that  the 
words,  "  and  if  not,"  should  be  read  in ; 
but  this  alters  the  contract,  and  I  cannot 
see  how  we  are  authorised  to  insert  these 
words.     Another  rea.8on  why  we  should 
not  read  the  contract  as  if  these  words 
were  inserted,  is  that  in  a  preceding  line 
of  the  declaration  we  find  tiie  words,  "  if 
the  said  drafts  should  not  be  paid,"  which 
shews  that  where  these  words  were  in- 
tended they  were  used,  and  that  the  ab- 
sence of  them  in  this  part  of  the  declara- 
tion shews  the  contract  was  intended  to 
be  alternative.     As  respects  the  case  put 
by  my  brother  Grove,  I  should  think  it 
was  a  case  of  alternative  contract ;  and, 
as  to  the  suggestion  of  my  brother  Brett, 

(2)  6  Com.  B.  Sep.  791 ;  s.  c,  18  Law  J.  Bep. 
(XA)  C.P.  74. 
N«w  Skries,  42.— C.P. 


that  there  is  an  implication  of  law  as  to 
damages,  it  appears  to  me  that  they  are 
only  a  consequence  of  a  breach.  I  feel 
doubt,  but,  on  the  whole,  come  to  the 
conclusion  that  the  words  of  the  declara- 
tion must  be  construed  according  to  their 
natural  meaning,  that  the  word  "or" 
makes  the  contract  alternative,  and  that, 
therefore,  the  damages  are  those  which 
arise  from  the  least  beneficial  alternative, 
i.e.,  one  farthing,  as  the  bills  are  value- 
less. The  allegations,  both  as  to  the  con- 
tract and  breach,  are  alternative;  and 
there  is  this  further  difficulty,  that  the 
declaration  alleges  the  performance  of  all 
things  entitling  the  plaintiff  to  have  the 
drafts  returned  or  their  amount  paid,  not 
of  those  entitUng  him  to  payment,  which 
justifies  my  construction.  It,  therefore, 
seems  to  me  that  we  should  construe  the 
declaration  strictly,  and  not  put  for  "or" 
the  words  "  and  in  event  of  this  not 
being  done  then,"  and  that  the  role 
should  be  discharged. 

Bule  abgohfte. 


Mtotueya — ^Foole  &  Hughes,  for  plaintiff; 
F.  A.  O.  Cottorell,  for  defendant. 


1873         1 
June  5,  9;  10.  |       ^-^^K^^  "•  "mes. 

Municipal  Election — Ballot  Act,  1872 
(35  &  36  Vict.  e.  S3)— Duties  of  Presiding 
Officer  and  Clerics — Action  for  Breach  of 
Duty — Blending. 

Under  the  BaUot  Act,  1872,  U  is  the 
duty  of  tlie  presiding  officer  at  a  poUitig 
station,  or  a  cleric  deputed  by  him,  whichever 
of  them  in  fact  undertakes  it,  to  deliver 
to  the  voters  ballot  papers  bearing  the 
official  niarlc,  and  to  be  jyresetU,  so  that 
each  voter,  before  placing  his  baUot  paper 
in  the  box,  can  shew  to  hnm  the  offidai 
tnarh  oh  its  back;  but  prima  facie, 
and  in  the  absence  of  it  appearing  that 
a  derh  has  been  d^iied  by  such  pre* 
2F 
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eiding  officer  to  fiilfU  it,  the  dtUy  lies  on 
8wc%  officer. — So  Held  by  the  whole  Court. 
But  it  is  doubtful  whether  there  is  a  simi- 
lar duty  as  to  ascertaining,  before  the  voters 
put  their  baUot  papers  in  the  box,  whether 
they  are  properly  marhed  with  the  official 
mark, — KsATraa,  J.,  and  Bbbtt,  J.,  hold- 
ing that  there  is,  and  Botill,  G.J.,  and 
Gbovb,  J.,  that  there  is  not. 

Where  the  presiding  officer  or  derk  com- 
mits  a  breach  of  duty,  he  is  liable  to  an 
action  for  damages  by  the  party  aggrieved, 
though  the  breach  be  not  tmlfui  or  moM- 
cious. — So  Held  by  the  whole  OouH. 

Where  the  declaration  suffiMently  states 
the  duty,  andbreaeh  thereof  by  the  defendant, 
and  after  stating  facts  not  suffi/nenthj 
aheunng  the  plaintiff  is  aggrieved,  alleges 
that  "  by  reason  of  such  neglect  qf  duty  the 
plaintiff  was  prevented  from  being  elected," 
such  allegation  is  one  of  fact  and  sufficient 
to  shew  the  plaintiff  is  aggrieved. — So  Held 
by  KEATUffl,  J.,  Bektt,  J.,  and  Gbove,  J., 
dissentiente  Bovill,  G.J. 

The  first  count  of  the  declaration  alleged 
— ^that  before  and  at*  the  time  of  the  com- 
mitting of  the  grievances  hereinafter  men- 
tioned, a  certain  election  was  being  held  for 
the  election  of  a  oooncillor  to  serve  in  the 
town  council  of  the  borough  of  Birming- 
ham, for  a  certain  ward  in  the  said  borough 
called  St.  Martin's  Ward,  and  the  defen- 
dant had  been  appointed  under  and  by 
virtue  of  rule  21,  contained  in  the  first 
schedule  to  the  Ballot  Act,  1872,  a  pre- 
siding officer  to  preside  at  one  of  the 
polling  stations  appointed  for  the  said 
election,  and  the  defendant  acted  as  such 
presiding  officer  at  the  said  polling  sta- 
tion at  and  during  the  said  election,  and 
the  plaintiff  and  one  Thomas  Startin  were 
respectively  candidates,  at  the  said  station, 
for  the  said  office  of  town  councillor,  and 
by  the  said  Ballot  Act,  1872,  it  ia  enacted 
as  follows,  that  is  to  say,  "  In  the  case  of 
a  poll  at  an  election,  the  votes  shall  be 
given  by  ballot.  The  ballot  of  each  voter 
shall  consist  of  a  paper  (in  this  Act  called 
a  ballot  paper),  shewing  the  names  and 
description  of  the  candidates.  Each 
ballot  paper  shall  have  a  number  printed 
on  the  back,  and  shall  have  attached  a 
counterfoil  with  the  same  number  printed 
on  the  &ce.    At  the  time  of  voting,  the 


ballot  paper  shall  be  marked  on  both 
sides  with  an  official  mark  and  delivered 
to  the  voter  within  the  polling  station, 
and  the  number  of  such  voter  on  the 
register  of  voters  shall  be  marked  on  the 
counterfoil,  and  the  voter  having  secretly 
marked  his  vote  on  the  paper,  and  folded 
it  up  so  as  to  conceal  his  vote,  shall  place 
it  in  a  closed  box,  in  the  presence  of  the 
officer  presiding  at  the  polling  station  (in 
the  Act  called  'the  presiding  officer'), 
after  having  shewn  to  him  the  official 
mark  at  the  took.  Any  ballot  papter 
which  has  not  on  its  back  the  official 
mark,  or  on  which  votes  are  given  to 
more  candidates  than  the  voter  is  entitled 
to  vote  for,  or  on  which  anything  except 
the  said  number  on  the  back  is  written 
or  marked,  by  which  the  voter  can  be 
identified,  shall  be  void  and  not  counted." 
And  by  the  above  mentioned  and  other 
provisions  of  tlie  said  Ballot  Act,  1872,  it 
became  and  was  the  duty  of  the  defendant^ 
at  such  election,  to  deliver  to  the  voters 
Toting  at  the  said  polling  station,  ballot 
papers  bearing  the  official  mark  ap- 
pointed for  the  said  election.  And  it  was 
also  the  duty  of  the  defendant  to  ascer- 
tain, before  the  voters  placed  their  said 
respective  ballot  papers  in  the  said  closed 
box,  whether  the  said  ballot  papers  were 
properly  marked  with  the  official  mark 
a^  aforesaid.  And  the  defendant  under- 
took and  entered  upon  the  said  respective 
duties,  for  performance  of  which  duties 
aforesaid  the  defendant  received  reward. 
And  the  defendant,  as  such  presiding 
officer  as  aforesaid,  neglected  his  said 
duties  as  follows,  that  is  to  say,  that  he 
delivered  to  certain  of  the  said  voters,  at 
the  said  polling  station,  ballot  papers  not 
bearing  the  said  official  mark,  and  which 
said  last  mentioned  ballot  papers,  after 
having  been  duly  marked  and  folded  by 
the  said  respective  voters,  were  placed  by 
the  respective  voters  in  the  said  closed 
box,  and  the  defendant  did  not  ascertain 
that  the  said  last  mentioned  ballot  papers 
did  not  bear  the  said  official  mark  b^ore 
the  same  were  placed  in  the  said  closed 
box,  as  aforesaid.  And  the  plaintiff  avers 
that  after  the  close  of  the  polling  at  the 
said  election,  the  said  Thomas  Startin 
was  declared  to  be  elected  by  a  majority 
of  three  votes,  and  the  plaintiff  afterwards 
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petitioned  agamst  the  retnm  of  the  said 
^omas  Stutin,  under  the  Comxpt  Prac- 
tioes  (Manicipal  Elections)   Act,   1872, 
and  the  said  petition  came  on  for  hear- 
ing before  George  Morley  Dowdeswell, 
Esq.,  one  of  Her  Majesty's  coansel,  and 
after  hearing  the  evidence  and  examining 
the  ballot  papers   and  other  documents 
produced  before  him,  the    said   GJeorge 
Morley    Dowdeswell,   Esq.,    determined 
that  from  the  nnmher  of  votes  polled 
in  fiiTonr  of  the  plaintiff,  twelve  of  such 
votes  should  be  struck  off,  to  wit,  two 
of  such  votes  on  the  ground  that  the 
two  persons  who  gave  such  votes  had 
personated  certain  persons  entitled  to  such 
votes,  nine  of  such  votes  on  the  ground 
that  ballot  papers  used  in  giving  these 
votes  did  not  bear  the  said  official  mark, 
.  and  one  of  Bach  votes  on  the  ground  that 
the  voter  had,  contrary  to  the  provisions 
of  the  said  Ballot  Act,  1872,  so  marked 
the  said  ballot  paper  used  by  him  in 
ffiving  such  vote,  that  such  voter  could 
be  identified,  and  the  said  George  Morley 
Dowdeswell,   Esq.,  further    determined, 
that  from  the  number  of  votes  given  for 
the  said  Thomas  Startin  fourteen  of  such 
votes  should  be  struck  off,  to  wit  three 
of  such  votes   on  the  ground  that  the 
voters  who  gave  such  votes  were,  during 
the  said  election,  the  paid  canvassers  of 
the  said   Thomas   Startin,   ten  of  such 
votes,  on  the  ground  that  the  ten  persons 
who  gave  such  votes  had  personated  cer- 
tain persons  entitled  to  such  votes,  and 
one  of  snch  votes  on  the  ground  that  the 
ballot  papers  used  in  giving  the  said  votes 
did  not  bear  the  said  official  mark,  and 
that  two  votes  which  had  been  rejected  by 
the  returning  officer  at  the  said  election 
should  be  added  to  the  number  of  votes 
polled  in  &vour  of   the    said    Thomas 
Startin,  and  in  the  result  the  said  Georae 
Morley   Dowdeswell     certified   that   the 
said  Thomas  Startin  was  duly  elected  and 
returned  to  serve  as  such  town  councillor 
88  aforesaid,  and  by  reason  of  the  neglect 
of  the  respective  duties  by  the  defendant 
committed  as  hereinbefore  described,  the 
plaintiff  was  prevented  from  being  elected 
and  serving  as  such  town  councillor  as 
aforesaid,  and  lost  all  the  costs  and  ex- 
penses he  was  put  to  in  endeavouring  to 
procure  his  said  election  as  aforesaid,  and 


in  proaeouting  the  aaad  petition,  and  has 
been  and  is  otherwise  damnified. 

The  second  count  alleged — that  before 
and  at  the  time  of  the  committing  of  the 
grievances  hereinafter  mentioned  a  certain 
election  was  being  held  for  the  election  of 
a  councillor  to  serve  in  the  town  council 
of  the  borough  of  Birmingham  for  a  cer- 
tain ward  in  the  said  borough,  called 
St.  Martin's  ward,  and  the  defendant  had 
been  appointed  under  and  by  virtue  of 
rule  21,  contained  in  the  first  schedule  to 
the  Ballot  Act,  1872,  a  presiding  officer 
to  preside  at  one  of  the  polling  stations 
appointed  for  the  said  election,  and  the 
defendant  acted  as  such  presiding  officer 
at  the  said  polling  station  at  and  during 
the  said  election,  and  the  plaintiff  and  one 
Thomas  Startin  were  respectively  candi- 
dates at  the  said  election  for  the  said 
office  of  town  councillor,  and  by  tiie  said 
Ballot  Act,  1872,  it  is  enacted  as  follows, 
that  is  to  say,  "  In  the  .case  of  a  poll  at  an 
election,  the  votes  shtdl  be  given  by  ballot. 
The  ballot  of  each  voter  shall  consist  of 
a  paper  (in  this  Act  called  a  ballot  paper) 
shewing  the  names  and  descriptions  of  the 
candidates.  Each  ballot  paper  shall  have  a 
number  printed  on  the  back,  and  shall 
have  attached  a  counterfoil  with  the  same 
number  printed  on  the  fiioe.  At  the  time 
of  voting,  the  ballot  paper  shall  be  marked 
on  both  sides  with  an  official  mark  and 
delivered  to  the  voter  vrithin  the  polling 
station,  and  the  number  of  such  voter  on 
the  register  of  voters  shall  be  marked  on 
the  counterfoil,  and  the  voter  having 
secretly  marked  his  vote  on  the  paper  and 
folded  it  up  so  as  to  conceal  his  vote,  shall 
place  it  in  a  closed  box  in  the  presence  of 
the  officer  presiding  at  the  polling  station 
(in  this  Act  called  the  presiding  officer), 
after  having  shewn  to  him  the  official  mark 
at  the  back.  Any  ballotpaper  which  has  not 
on  its  back  the  official  mark,  or  on  which 
votes  are  given  to  more  candidates  than 
the  voter,  is  entitled  to  vote  for,  or  on 
which  anything  except  the  said  number 
on  the  back  is  written  or  marked  by 
which  the  voter  can  be  identified,  shall  be 
void  and  not  counted."  And  the  defendant 
as  such  presiding  officer  became  and  was 
by  the  said  above  mentioned  and  other 
provisions  of  the  said  Ballot  Act,  1872, 
at  and  during  the  said  election,  bound  to 
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be  present  at  the  said  polling  station,  so 
that  each  voter  before  placing  the  ballot 
paper  by  which  he  voted  in  the  said  closed 
box  at  the  said  polling  station,  ooold 
shew  to  the  defendant  as  such  presiding 
officer  as  aforesaid,  the  official  mark  ap- 
pointed for  the  said  election  at  the  back 
of  the  said  baUot  paper,  and  the  de- 
fendant neglected  his  said  dnty  in  this 
that  he  was  not  present,  so  that  nine  of 
the  said  voters  who  voted  for  the  plaintiff 
during  the  said  election  at  the  said  polling 
station  conid  shew  him  the  said  official  mark 
on  the  back  of  the  voting  paper.  The  said 
nine  voters  last  mentioned  received  ballot 
papers  not  bearing  the  official  marks  afore- 
said, and  after  having  duly  marked  and 
folded  the  same  placed  the  same  in  the  said 
closed  box,  and  after  the  close  of  the  poll- 
ing at  the  said  election,  the  said  Thomas 
Siartin  was  declared  to  be  elected  by  a 
majority  of  three  votes,  and  the  plaintiff 
afterwards  petitioned  against  the  return 
of  the  said  Thomas  Startin,  under  the 
Corrupt  Practices  (Municipal  Elections) 
Act,  1872,  and  the  said  petition  came  on 
for  hearing  before  George  Morley  Dowdea- 
well,  Esq.,  one  of  Her  Majesty's 
counsel,  and  after  hearing  the  evidence 
and  examining  the  ballot  papers  and 
other  documents  produced  before  him,  the 
said  George  Morley  Dowdeswell,  de- 
termined that  from  the  number  of  votes 
polled  in  favour  of  the  plaintiff,  that 
twelve  of  such  votes  should  be  struck  off, 
to  wit  two  of  such  votes  on  the  ground 
that  the  two  persons  who  gave  such  votes 
bad  personated  certain  persons  entitled 
to  such  votes,  nine  of  such  votes  on  the 
ground  that  the  ballot  papers  used  in 
giving  these  votes  did  not  bear  the  said 
officiu  mark  as  aforesaid,  and  one  of  such 
votes  on  the  ground  that  the  voter  had, 
contrary  to  the  provisions  of  the  said 
Ballot  Act,  1872,  so  marked  the  ballot 
paper  used  by  him  in  giving  such  vote 
that  such  voter  could  be  identified,  and 
the  said  Geoi^  Morley  Dowdeswell 
further  dei^ermined  that  from  the  number 
of  votes  given  for  the  said  Thomas 
Startin,  fourteen  of  such  votes  must 
be  struck  off,  to  wit,  three  of  such 
votes  on  the  ground  that  the  voters  who 
gave  such  votes  were  during  the  said  elec- 
tion thepaidcanvassersof  the  said  Thomas 


Stavtin,  ten  of  such  votes  on  the  ground 
that  the  ten  persons  who  gave  such  votes 
had  personated  certain  persons  entitled  to 
such  votes,  and  one  of  such  votes  on  the 
ground  that  the  ballot  paper  used  in 
giving  the  said  vote  did  not  bear  the 
official  mark  as  aforesaid,  and  that  two 
votes  which  had  been  rejected  by  the 
returning  officer  at  the  said  election 
should  be  added  to  the  number  of  votes 
polled  in  favour  of  the  said  Thomas 
Startin,  and  in  the  result  the  said 
Greorge  Morley  Dowdeswell  certified  that 
the  said  Thomas  Startin  was  duly  elected 
and  returned  to  serve  as  such  town 
councillor  as  aforesaid,  and  by  reason 
of  the  neglect  of  duty  by  the  defendant, 
committed  as  hereinbefore  described,  the 
plaintiff  was  prevented  from  being  elected 
and  serving  as  such  town  councillor  as 
aforesaid,  and  lost  all  the  costs  and  ex- 
penses he  was  put  to  in  endeavouring  to 
procure  his  said  election  as  aforesaid,  and 
in  and  about  the  said  petition,  and  has 
been  otherwise  damnified. 

The  third  count  alleged — ^that  by  the 
Ballot  Act,  1872,  it  is  enacted  that  every 
returning  officer,  presiding  officer  and 
clerk,  who  is  guilty  of  any  wilfiil  mis- 
feasance, or  any  wilful  act  or  omission  in 
contravention  of  the  said  Act,  shall,  in 
addition  to  any  other  penalty  or  liabUity 
to  which  he  may  be  subject,  forfeit  to  any 
person  aggrieved  by  such  misfeasance, 
act  or  omission,  a  penal  sum  not  exceed- 
ing one  hundred  pounds,  and  the  defend- 
ant was  appointed  and  acted  in  the  said 
election  as  in  the  first  and  second  counts 
mentioned  and  described,  as  a  presiding 
officer  in  manner  and  for  the  purposes  in 
the  said  counts  stated,  and  the  plaintiff 
and  the  said  Thomas  Startin  were  candi- 
dates as  in  the  said  counts  alleged,  and 
the  defendant  as  such  presiding  officer 
was  bound  under  and  I^  virtue  of  the 
said  Ballot  Act,  1872,  to  mark  the  baUot 
papers  on  each  side  immediately  before 
the  same  were  delivered  to  and  used  by 
the  voters,  and  also  to  be  present  when 
each  voter  placed  his  vote  in  the  closed 
box  used  for  the  purpose  of  receiving  the 
ballot  papers,  and  also  to  ascertain 
whether  each  ballot  paper,  before  each 
voter  placed  the  same  in  tbe  said  oloaed 
box,  was  marked  with  the  o&iobI  jnark, 
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and  the  defendant  took  upon  himself  the 
said  reepectiye  duties  above-mentioned, 
and  entered  upon  the  same  for  reward 
to  the  defendant  in  respect  thereof,  and 
the  defendant  wilfully  omitted  to  mark 
a  certain  number  of  the  ballot  papers  on 
each  side,  immediately  before  the  same 
-were  delivered  to  and  used  by  the  voters, 
and  also  wilfally  omitted  to  be  present, 
so  that  each  of  the  said  voters  could  shew 
him  the  said  official  mark  on  the  back  of 
the  said  ballot  papers,  before  each  of  the 
said  voters  placed  his  vote  in  the  said 
closed  box  used  for  the  aforesaid  purpose, 
and  also  wilfully  omitted  to  asc^^n 
whether  each  of  -the  said  ballot  papers, 
before  the  voters  placed  the  same  in  the 
said  closed  box,  was  marked  on  the  back 
with  the  official  mark,  and  by  reason  of 
the  premises  upon  a  petition  to  question 
the  return  of  the  said  Thomas  Startin, 
the  said  votes  so  given  as  aforesaid  for 
the  plaLntiff  were  disallowed,  and  thereby 
the  plaintiff  lost  the  said  petition,  was 
not  declared  to  be  duly  elected  as  he 
would  have  been  but  for  the  omissions 
in  this  count  alleged,  and  the  plaintiff' 
has  lost  the  costs  and  expenses  he  in- 
curred iu  endeavouring  to  procure  his 
election  to  act  and  serve  as  such  town 
councillor  as  aforesaid,  and  also  was  put 
to  great  cost  and  expense  in  and  about 
the  said  election  pietition,  which  he  would 
not  have  incurred  save  for  the  grievances 
hereinbefore  alleged,  and  the  plaintiff  has 
been  and  is  otherwise  damnified,  and  the 
plaintifi'  is  entitled  to  the  said  sum  of 
one  hundred  pounds  for  the  wilful  omis. 
sion  hereinbefore  mentioned. 

Demurrer  to  the  declaration. 

Eoll,  in  support  of  the  demurrer. — The 
allegations  in  the  declaration  as  to  its 
being  the  duty  of  the  defendant  to  deliver 
ballot  papers  officially  marked,  to  be  pre- 
sent, and  to  ascertain  that  they  were  so 
marked  before  they  were  put  into  the  box, 
are  merely  allegations  of  law  and  will 
not  aid  to  make  a  cause  of  action,  and  the 
Court  must  look  to  the  statute  itself  to 
see  whether  such  duties  are  imposed  as  is 
alleged  in  the  declaration.  The  plaintiff 
must  further  shew,  that  the  duties  im- 
posed are  duties  absolutely  imposed  on 
the  defendant  personally,  because  if  it  be 


a  duty  to  be  discharged  by  a  clerk,  who 
is  not  appointed  and  paid  by  the  de- 
fendant, it  is  not  sufficient.  On  referring 
to  the  sections  of  the  statute  and  the 
rules  in  the  first  schedule,  it  will  be  found 
that  the  duties  imposed  are  such  that  it 
would  be  impossible  for  any  one  person 
to  perform  them,  and  the  Act  contem- 
plates that  most  of  them  may  be  done  by 
a  clerk,  and  there  is  nothing  either  in  the 
Act  or  rules  to  shew  that  the  duties,  the 
breach  of  which  is  complained  of  in  this 
action,  are  duties  which  must  be  done  by 
the  presiding  officer  himself,  they  may  be 
done  by  a  clerk;  and,  though  no  doubt  the 
duties  are  imposed  on  someone,  and  it  may 
be  that  the  person  is  responsible  who 
takes  upon  himself  tho  duty  of  doing 
these  things,  here  the  allegations  in  the 
declaration  do  not  shew  that  the  defendant, 
the  presiding  officer,  personally  undertook 
the  duty.  Further,  the  provisions  of  the 
statute  are  merely  directory,  and  no  action 
will  lie  for  the  omission  to  do  what  is  only 
directory.  The  case  of  Schinotti  v.  Bump' 
sted  (1)  is  the  only  instance  in  which  an 
action  has  been  held  to  lie  against  an 
officer  for  an  omission  to  perform  a  duty, 
where  the  omission  was  not  malicious, 
but  there  the  effect  of  the  statute  autho- 
rising the  lottery  was  to  make  it  obliga- 
tory on  the  defendant  to  give  the  money 
to  the  plaintiff,  who  was  the  owner  of  the 
ticket  last  taken  out  of  the  lottery.  In 
Ashhy  V.  White  (2),  the  defendant  was 
acting  only  as  a  ministerial  officer,  and 
the  case  depended  on  mahce,  as  is  shewn 
by  the  pleadings  and  the  report  of  Lord 
Holt's  judgment,  fumisheid  by  Mr. 
Knowles,  in  Tozer  v.  Child  (3),  and  that 
case  and  Dreice  v.  Ooulton  (4)  establish 
that  an  action  does  not  lie  against  a 
returning  officer  for  refusing  a  vote,  un- 
less he  does  so  mahciously.  In  neither 
the  first  nor  second  count  is  there  any  alle- 
gation of  malice  or  of  wiUhl  misconduct, 
and  it  is  quite  consistent    with    those 

(1)  6  Tenn  Bep.  646. 

(2)  1  Smith's  Lead.  Cas.  4tb  ed.  185 ;  s.  e.  2  Ld. 
Raym.  938. 

(3)  7  K  &  B.  377 ;  s.  c  26  Law  J.  Eep.  (ka) 
Q.B.  151. 

(4)  1  East,  663  n. 
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counts,  that  what  is  charged  £here  against 
the  defendant  occurred  accidentally.  The 
legislature  by  the  11th  section,  in  which 
a  penalty  is  imposed  on  an  officer,  "  who 
is  guilty  of  any  wilful  misfeasance,  or 
any  wilful  act  or  omiBsion  in  contraven- 
tion of  the  Act,"  clearly  indicated  that 
the  party  should  not  be  entitled  to  any 
remedy,  unless  the  act  complained  of  weis 
a  wilful  one.  Moreover,  that  section 
gives  the  penalty  to  the  party  aggrieved, 
and  therefore,  but  for  the  words  there,  "  in 
addition  to  any  other  penalty  or  liability," 
there  would  be  no  doubt  that  there 
could  be  no  other  remedy  to  the  party 
than  such  penalty — Couch  v.  Steel  (6); 
and  the  words, "  other  penalty  or  liabUify," 
in  that  section,  refer  to  the  punishment 
given  by  sections  3  and  4  for  the  wilful 
acts  there  mentioned.  Again,  and  this 
applies  to  all  the  counts,  the  plaintiff  is 
not  shewn  to  be  a  party  aggrieved,  so  as 
to  be  entitled  to  maintain  an  action.  In 
Ashby  v.  White  (2),  the  plaintiff  was  the 
voter,  who  had  been  deprived  of  the  ex- 
ercise of  the  franchise,  but  is  a  candidate 
a  party  aggrieved  ?  and  even  admitting, 
that  the  candidate  might  maintain  the 
action,  if  in  consequence  of  the  defen- 
dant's neglect  of  duty  he  lost  the  election, 
still  as  it  does  not  appear  that  the  election 
was  lost  by  such  neglect  of  duty,  and  the 
allegation,  "  whereby  he  lost,"  Ac.,  is  no- 
thing by  itself,  it  must  be  shewn  how  it 
occurred.  That  is  not  done,  and  non 
constat  but  that  the  votes  which  were 
thrown  away  were  given  for  the  plaintiff's 
opponent  at  the  election ;  and  there  is  no- 
thing to  identify  the  votes  which  were 
struck  off,  with  those  voting  papers  which 
were  not  officially  marked. 

Henry  Jamea  (H.  T.  Atkitison  with 
him),  in  support  of  the  declaration. — A 
duty  is  cast  by  the  statute  on  some  one 
^  to  perform  certain  official  acts,  and  the 
declaration  shews  that  the  defendant 
accepted  that  duty,  and  that  the  plaintiff 
was  aggrieved  by  the  breach  of  such  duty, 
and  the  plaintiff  is  therefore  entitled  to 
maintain  this  action.  The  statute  re- 
quires the  ballot  paper  to  be  marked  with 
an  official  mark  and  shewn  to  the  pre- 

(S)  3  R  &  B.  402 ;  S.C  28  Law  J.  Bep.  (ir.B.) 
Q.B.  121. 


siding  officer  before  being  put  in  the  box, 
and  makes  a  ballot  paper  void  which  is 
put  in  not  so  marked,  therefore  the  mark- 
ing it  with  the  official  mark,  the  ascer- 
taining that  the  paper  put  in  is  so  marked, 
and  the  presence  for  that  purpose,  are 
compulsory.  The  presiding  officer,  no 
doubt,  may  delegate  his  duties  to  a  clerk, 
but  the  act  of  the  clerk  is  his  act,  and  ad- 
mitting therefore  that  these  duties  may  be 
performed  by  a  clerk,  they  are  still  legally 
the  duties  of  the  presiding  officer.  But  it 
is  not  necessary  to  argue  that,  even  if 
shewn  to  be  done  by  a  clerk,  the  presiding 
officer  is  liable,  for  it  is  averred  in  the 
declaration  that  the  deftndant  undertook 
the  duties,  and  that  consequently  nega- 
tives the  delegation  of  them  to  any  one  else. 
Then,  again,  a  presiding  officer  is  a 
ministerial  officer  only,  and,  if  that  be  so, 
ho  is  of  course  liable  to  an  action  for  the 
breach  of  the  duties  which  are  cast  on 
him  by  the  statute.  The  duties  he  has 
to  perform  under  this  statnte  are  all  only 
ministerial  with  the  exception  of  one  or 
two,  viz.,  in  the  case  of  personation  of  a 
Voter,  OP  of  a  ballot  paper  having  been 
inadvertently  destroyed.  The  duties  are 
ministerial,  and  duties  which  he  is  bound 
to  perform,  and  it  is  not  sufficient  that  he 
merely  exercised  due  and  reasonable  care 
in  their  perf9rmance.  AsKby  v.  While  (2) 
was  the  case  of  a  returning  officer,  who  had 
to  act  judicially  as  to  the  right  of  voting, 
and  not  merely  ministerially  ;  so  also  was 
Cullen  V.  Morris  (6)  ;  but  in  the  present 
case  the  acts  of  the  defendant,  like  those 
of  the  collector  of  customs  in  Barry  v. 
Amaud  (7),  were  purely  ministerial,  and 
he  is  therefore  liable  to  an  action  for  not 
performing  them.  In  Miller  v.  Senre  (8) 
trespass  was  brought  against  Commis- 
sioners of  Bankruptcy  tor  imprisoning 
the  plaintiff,  the  defendants  being  only 
mistaken,  and  the  question  was  whether 
their  office  was  judicial  or  ministerial,  and 
it  was  held  to  be  the  latter,  and  judgment 
was  given  for  the  plaintiff.  That  case  was 
approved  of  in  SchinotH  y.  Bumpsted  (1), 

(6)  2  Stark.  677. 

(7)  10  Ad.  &  E.  646 :  B.  e.  9  Uw  J.  Bep.  (ma) 
Q.B.  226. 

(8)  2W.Black.U41. 
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an  action  against  a  statatory  manager  of 
a  lottery,  who  had  to  detennine  matters 
in  dispnte,  and  it  was  held  that  his  office 
was  ministerial,  and  that  the  action  lay. 
In  Sterling  t.  Turner  (9)  it  was  held  that 
an  action  lay  for  not  granting  a  poll,  and 
though  in  one  report  of  it,  the  one  in  2 
Veniris  25,  the  word  maUcionsly  is  in- 
serted, still  it  was  not  referred  to.  As  to 
Toter  v.  Ohild  (3),  there  the  returning 
officer  was  exercising  a  discretion,  and 
for  that  reason  no  action  lay.  In  Atkin- 
son V.  The  Newcastle  Waterworks  Oorrypany 
(10)  a  person  was  held  liable  to  an  action 
for  neglect  of  duty,  notwithstanding  the 
statute  contained  a  penalty,  and  in  Couch 
y.  Steel  (5)  there  was  no  reservation  of 
other  rights,  yet  it  was  held  an  action  lay. 
As  respects  s.  11,  if  the  act  be  wilful, 
even  though  there  be  no  damage,  a  public 
o&ence  is  committed,  and  the  penalty  can 
be  enforced,  and  as  it  is  to  be  "  in  addi- 
tion "  to  other  liabilities,  if  there  be 
Delect,  though  not  wilful,  and  private 
damage  accmes,  it  is  recoverable  by 
action. 

HoU  in  reply. — In  the  first  count  there 
is  nothing  to  shew  that  the  plaintiff  is 
afrgrieved,  or  that  the  act  was  done  by 
the  defendant  himself,  and  no  allegation 
that  the  mark  was  not  on  when  the 
papers  were  placed  in  the  box,  and  a 
general  allegation  of  a  pnhUc  duty  and  a 
private  injury  is  not  enough — BtiUen  and 
Leake  en  Pleading  (last  edition). 

[Gbove,  J.,  referred  to  1  Wm.  Saund. 
243d  note  5,  and  Hartley  y.  Herring  (11).] 
Sole  36  shews  three  cases  where  the 
omission  by  the  voter  invalidates  the  rote. 
As  to  the  second  count,  the  defendant 
may  have  been  there  ready  to  do  his 
duty,  and  there  is  no  allegation  that  the 
election  was  lost  by  his  default,  and  the 
objections  to  the  first  count  mostly  apply, 
which  m^  also  be  said  as  to  the  third 
count.  These  duties  are  not  the  duties  of 
the  presiding  officer,  they  are  to  be  done 
by  him  and  his  clerks,  and  therefore  it  is 
not  enough  only  to  allege  that  he 
did  not   perform  them,  and  the  gene- 

(9)  2  lev.  60. 

(10)  Law  Bep.  6  Excb.  404. 

(11)  8  Term  Bep.  130. 


ral  allegation  that  he  took  on  himself  the 
duties  does  not  carry  the  matter  further, 
and  it  is  incumbent  on  the  plaintiff  to 
shew  that  a  clerk  was  not  acting.  Miller  v. 
Seare  (8)  was  a  case  of  false  imprison- 
ment, and  so  the  plaintiff  could  not  allege 
malice,  and  the  case  was  simply  one  of 
excess  of  jurisdiction  and  is  so  pat  in 
Schinotti  v.  Bumpsted  (1),  whicn  was 
only  a  case  of  suing  for  money  to  which 
the  plaintiff  was  entitled  under  a  statute ; 
and  again  in  Barry  v.  Amavd  (7)  tobacco 
was  detained  to  which  the  plaintiff  was 
entitled.  Gouch  v.  Steele  (5)  and  AiJein- 
Bon  v.  The  Newcastle  Waterworks  Gom^amy 
(10)  are  no  doubt  cases  of  statutory  duties, 
but  this  case  goes  further,  being  one  where 
special  directions  are  given  which  are 
simply  as  to  the  mode  of  doing  certain 
things  and  directory,  and  farther  in  those 
cases  the  penalty  went  to  the  informer,  here 
itgoes  tothe  party  grieved,  and  if  the  other 
side  be  right  each  grieved  party  may  bring 
an  action  for  damages  and  also  have 
the  penally,  and  rule  36  shews  cases  of 
misfeasance  of  the  party  voting  where  yet 
the  candidate  may  be  damnified. 

BovHiii,  C.J. — ^The  first  question  which 
arises  is  as  to  the  nature  of  the  duties  of 
the  presiding  officer  and  clerks  under  the 
Ballot  Act,  1872,  the  present  case  being 
one  of  a  municipal,  bnt  the  provisions  in 
question  being  provisions,  many  of  which 
equally  apply  to  a  parliamentai^  election. 
It  is  necessEu^  in  deciding  this  question 
to  see  first  what  is  the  machinery  which 
is  provided.  The  first  provision  is  as  to 
the  polling  districts  and  polling  places,  as 
to  which  section  5  provides  that  the  local 
authority  of  every  county  shall  divide  it 
into  polling  districts  and  assign  polling 
places  to  each  district,  and  that  the  local 
authority  of  every  borough  shall,  if  they 
think  it  desirable,  divide  it  into  polling 
districts.  Next  come  the  provisions  as 
to  providing  polling  stations,  which  are 
contained  in  rules  15,  16,  20  and  21  in  the 
first  schedule.  By  these,  at  every  polling 
place,  the  returning  officer  is  to  provide  a 
sufficient  namber  of  polling  stations,  each 
polling  station  is  to  be  famished  with 
compartments  in  which  voters  may  mark 
their  votes  screened  &om  observation, 
the  returning  officer  is  to  provide  each 
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polling  station  with  materials  for  voters  to 
mark  the  ballot  papers,  instruments  for 
stamping  thereon  the  official  mark  (which 
is  to  be  kept  secret)  and  copies  of  the 
reg^ister  of  voters  allotted  to  the  station, 
and  the  returning  officer  is  to  appoint  a 
presiding  officer  to  preside  at  each  station 
who  shall  keep  order  there,  regulate  the 
admission  of  voters  and  exclude  all  other 
persons  except  the  clerks,  agents  and  con- 
stables. And  also  by  sections  9  and  10, 
persons  misconducting  themselves  at  the 
station  or  not  obeying  the  lawful  orders 
of  the  presiding  officer  may,  under  his 
orders,  be  removed  by  a  constable,  and 
for  the  purpose  of  adjournment  and  every 
enactment  as  to  the  poll  the  presiding 
officer  is  to  have  the  power  of  deputy  re- 
turning officer,  and  he  and  every  clerk  ap- 
pointed by  the  returning  officer  have 
power  to  ask  the  authorised  questions 
and  administer  the  authorised  oaths,  and 
he  and  any  justice  may  administer  the  au- 
thorised declarations.  Further  by  section 
8  every  returning  officer  is  to  provide 
nomination  papers,  polling  stations,  ballot 
boxes,  ballot  papers,  stamping  instru- 
ments, copies  of  registers  and  other 
things,  and  appoint  and  pay  officers  and 
do  such  acts  and  things  as  m&j  be  neces- 
saty  for  effectually  conducting  the  election. 
And  by  rule  50  the  presiding  officer 
may,  by  the  clerks  appointed  to  assist 
him,  do  any  act  he  is  authorised  to  do  at 
a  polling  station  except  orderingthe  arrest, 
pxclusion  or  ejection  of  any  person  from 
the  polling  station.  Kow  we  come  to 
what  is  necessary  to  be  done  on  the  poll. 
By  section  2  the  vote  is  to  be  by  a  de- 
scribed ballot  paper,  which  "  at  the  time 
of  voting  shall  be  marked  on  both  sides 
with  an  official  mark,"  and  delivered  at 
the  station  to  the  voter,  whose  registered 
number  shall  be  put  on  the  counterfoil, 
and  the  voter  "  having  secretly  marked 
his  vote  on  the  paper,  and  folded  it  up  so 
as  to  conceal  his  vote,  shall  place  it  m  a 
closed  box  in  the  presence  of  the  officer 
presiding  at  the  polling  station  (in  this 
Act  called  the  'presiding  officer')  after 
having  shewn  to  him  the  official  mark  at 
the  back."  And  by  rules  24,  25,  and  26 
immediately  before  the  ballot  paper  is  de- 
livered to  a  voter  it  is  to  be  marked  on 
both  sides  with  the  official  mark,  either 


stamped  or  perforated,  and  other  matters 
done,  and  the  voter  on  receiving  it  is 
forthwith  to  proceed  into  a  compartment, 
mark  it,  fold  it  up  so  as  to  conceal  his 
vote,  and  put  it  so  folded  up  in  tiie  ballot 
box ;  and  in  certain  cases  the  presiding 
officer  may  act  for  the  voter  in  a  specified 
way.  It  then  becomes  necessary  to  refer 
to  the  directions  given  to  guide  die  voters, 
which  are  given  at  the  end  of  schedule  2, 
and  which  are  to  be  printed  in  conspicuous 
characters  and  plaicarded  outside  every 
station  and  compartment;  by  these  the 
voter  is  to  go  into  a  compartment,  and 
place  a  mark  against  the  names  of  the  can- 
didates he  votes  for,  he  is  then  to  fold  np 
the  paper  so  as  to  shew  the  official  mark 
on  the  back,  and  leaving  the  compartment 
without  shewing  the  front  to  any  one, 
shew  the  official  mark  to  the  presiding 
officer,  and  in  his  presence  put  it  into  the 
ballot  box  and  leave  the  station;  if  a 
paper  be  iuadvertently  spoiled,  the  pre-  , 
siding  officer  may  give  the  voter  anotiier. 
The  only  other  section  to  which  it  is 
necessary  to  refer  is  section  11,  which 
provides  that  "  every  returning  officer, 
presiding  officer  and  clerk  who  is  gnUty 
of  any  wilfal  misfeaaance,  or  any  wilfiil 
act  or  omission  in  contravention  of  this 
Act  shall,  in  addition  to  any  other  penalty 
or  liability  to  which  he  may  be  subject, 
forfeit  to  any  person  aggrieved  by  such 
misfeance,  act  or  omission  a  penal  sum 
not  exceeding  one  hundred  pounds." 

In  the  present  action  there  are  Uiree 
allegations  of  duty  as  respects  the  drfen- 
dant,  the  presiding  officer.  First,  to  de- 
liver to  the  voter  a  ballot  paper  marked 
with  the  official  mark ;  secondly,  to  be 
present  at  the  polling  station  so  that  each 
voter  might  shew  the  official  mark  to  him ; 
thirdly,  to  ascertain  before  the  ballot  paper 
is  put  into  the  box  that  it  is  the  propmy 
marked  paper.  There  are  no  clauses  in 
the  statute,  rules  or  directions  which 
directly  impose  on  the  presiding  officer 
the  duty  of  delivering  the  officially-marked 
paper  to  the  voter ;  but  I  am  of  opinion 
that  it  is  the  duty  of  some  one  to  do  tiiis, 
some  one  is  to  use  the  stamp,  which 
manifestly  is  not  to  be  so  secret  but  that 
the  voter  may  see  and  recognise  it,  as  it 
is  to  be  both  on  the  front  and  back  of  the 
paper  handed  to  him,  and  he  is  to  fold 
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the  paper  so  as  to  sbew,  and^  shew  it  to 
the  presiding  officer,  and  the  voter  is  not 
to  stamp  it,  bnt  it  must  be  provided  for 
use  at  the  station,  and  the  voter  on  de> 
livery  of  it  to  him  is  to  mark  his  vote 
on  it  and  prtt  it  into  the  box.  Now  these 
being^matters  -which  are  to  be  done  at  the 
polling  station,  who  is  to  attend  there  P 
The  presiding  officer  is  to  preside,  order 
and  direct,  but  other  officers  may  be  ap- 
pointed; and  whereas  sometimes  in  a 
small  place  there  may  be  only  a  presiding 
officer,  in  a  large  town  it  wonld  be  im- 
possible for  the  presiding  officer  aJone  to 
conduct  matters,  and  therefore  there  is  a 
provision  as  to  clerks ;  and  in  snch  a  place 
there  wonld  generally  be  several  clerks  to 
do  the  various  acts,  and  it  would  only  be 
in  oases  of  difference  that  the  presiding 
officer  wonld  interfere.  The  duly  of  de- 
livering the  papers  lies  on  some  one,  and 
who  fms  is  depends  on  whom  the  duty 
is  entrusted  to.  The  presiding  officer 
may  -undertake  to  do  so,  or  by  rule  50  he 
may  depute  this  to  a  clerk ;  bnt  one  or 
the  other  must  do  it,  this  is  clear ;  and 
the  result  I  arrive  at  is,  that  a  duty  of 
delivering  the  officially  marked  paper 
exists,  and  that  it  rests  on  the  person 
who  undertakes  it  at  the  polling  station, 
not  on  the  person  undertciking  generally 
the  duties  of  the  station,  bnt  on  the  pre- 
siding officer  or  clerk  who  in  &ct  under- 
takes -the  duty  of  deliveiy.  Bnt  though 
it  is  -true  that  the  clerks  may  act 
because  they  may  be  deputed,  yet  as 
they  are  appointed  and  paid  by  the  re- 
turning officer,  each  clerk  is  independent, 
amd  in  my  opinion  the  presiding  officer  is 
not  in  law  responsible  for  the  acts  of  a 
clerk  in  delivering  a  paper  not  properly 
marked ;  in  such  case  the  clerk  wonld  be 
responsible,  bnt  if  the  presiding  officer 
did  in  faot  deliver,  it  would  be  his  duty 
to  see  that  the  paper  he  delivered  had  the 
proper  mark,  and  if  it  were  without  he 
would  be  gnilty  of  a  neglect  of  duty ;  the 
matter  depends  on  who  personally  acted. 
The  next  question  is,  how  far  the  presid- 
ing officer  is  bound  to  be  present  at  the 
polling  station,  so  that  the  voter  before 
placing  his  ballot  paper  in  the  box  can 
shew  to  him,  as  presiding  officer,  the 
official  mark  on  its  baok.  Now  it  is  clear 
that  the  voters  are  recpiied  to  shew  the 
N*w  amv,  42.'-0.P. 


official  mark  to'the  presiding  officer,  and 
there  must  be  some  one  to  see  it ;  this  may 
be  done  by  the  presiding  officer,  but  in  a 
large  place  or  district  where  there  are 
many  voters,  it  wonld  be  impossible  for 
him  to  perform  this  entirely  himselj^ 
and  seeing  that  it  is  one  of  tiie  matters 
which  by  Rule  50  may  be  deputed  to  s 
clerk,  no  doubt,  in  practice,  this  matter 
would  be  handed  over  to  clerks  to  whom 
the  voters  would  exhibit  their  papers,  there 
could  be  no  objection  to  this,  and  matters 
could  hardly  be  conducted  in  any  other 
way.  Some  one  is  to  see  that  the  official 
mark  is  on  the  paper,  but  here  again  the 
duty  lies  on  the  presiding  officer  or  clerk, 
whoever  undertakes  it.  The  next  ques- 
tion is,  as  to  the  duty  of  ascertaining, 
before  the  voters  pnt  the  ballot  papers  in 
the  box, whether  they  areproperly  marked 
with  the  official  mark.  Now,  I  do  not  find 
any  dause  in  the  Act  making  it  impera- 
tive on  the  presiding  officer  or  clerk  to  do 
this.  The  duty  is  cast  on  the  Toter  to 
shew  the  paper,  as  appears  &om  the  latter 
part  of  section  2  and  the  directions  to 
voters  ;  practically  I  do  not  see  that  any 
such  duty  lies  on  the  presiding  officer  or 
clerks.  What  is  there  to  prevent  the  voter 
putting  the  paper  in  -without  this  P  There 
is  no  power  in  the  presiding  officer  to 

grevent  it,  nothing  in  the  Act  to  authorise 
is  interference,  and  a  duty  is  thrown  on 
the  -voter,  and  enforced  by  the  Act  and 
directions  to  voters.  On  the  whole,  I 
come  to  the  conclusion  that  no  duty  such 
as  that  alleged  in  the  declaration  is 
thrown  on  the  presiding  officer  of  ascer- 
taining before  they  are  put  in  the  box 
whether  the  ballot  papers  bear  the  official 
mark.  Those  are  the  three  matters  of 
duty  which  are  alleged,  and  it  theq.  be- 
comes necessary  for  the  plaintiff  to  shew 
that  the  duties  devolved  on  the  defendant. 
It  therefore  seems  to  me  that  it  is  neces> 
sazy  to  shew  that  the  presiding  officer 
personally  interfered  and  undertook  them, 
i,e.  personally  delivered  the  papers  to  the 
vot^,  and  undertook  himself  the  duty 
of  being  present,  and  neglected  such 
duties. 

Now  I  think  that  the  first  count  soffi- 

ciently  shews  that  the   defendant  -was 

and  acted  as  presiding  officer,  and  in  the 

absence  of  any  statement  as  to  derkfl^ 
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that  he  was  bound  to  be  present.  Is  it 
then  shewn  that  the  plaintiff  was  injured 
by  the  defendant's  neglect  of  dniy  ?  On 
this  point  it  seems  to  me  that  the  first 
connt  is  defective  and  bad  after  verdict, 
for  there  is  an  absence  of  any  statement 
to  connect  the  nnmaiked  votes  with  those 
rejected  hj  the  barrister,  or  shew  that  the 
m^oritf  or  election  was  affected  there- 
by, or  that  the  voters  voted  for  the 
plaintiff.  The  only  allegation  that  conld 
be  so  construed  is  one  (coming  after 
the  insufficient  allegations)  that  "  and  by 
reason  of  the  neglect  of  the  respective 
duties  by  the  defendant,  committed 
as  hereinbefore  described,  the  plaintiff 
was  prevented  from  being  elected,  dec." 
But  such  an  aU^ation  has  alwajrs  been 
held  to  be  a  conclusion  of  law.  It  is 
necessary  to  have  a  statement  of  the 
facts  on  which  the  allegation  rests ;  the 
facts  must  warrant  the  all^ation,  and 
the  allegation  here  is  an  allegation  of 
matter  of  law  after  a  statement  of  facts ; 
and  therefore  I  say  that  this  is  not  an  alle- 
gation of  fact  cnring  the  preceding  de- 
fective statements.  Therefore,  I  am  of 
opinion,  that  though  in  the  first  count 
the  allegation  of  duty  is  good,  and  the 
breach  alleged  is  prima  facie  though  not 
altogether  good,  our  judgment  on  this 
count  should  be  for  the  defendant.  As 
respects  the  second  count,  I  also  think 
that  there  is  a  duty  sufficiently  shewn  to 
rest  on  the  defendant,  but  not  a  sufficient 
allegation  in  favour  of  the  plaintiff  being 
aggrieved  by  its  breach.  As  respects  the 
third  count,  the  case  falls  within  sect.  11, 
and  there  is  a  sufficient  statement  that 
the  votes  were  given  for  the  plaintiff  and 
disallowed,  and  therefore  that  connt  is  a 
sufficient  count  in  law,  thongh  of  course 
I  except  so  much  as  relates  to  the  duty 
of  ascertaining  before  they  were  put  in 
the  box  whether  the  papers  bore  tlus  offi- 
cial mark.  It  has  b^n  said  that  the  first 
and  second  counts  are  not  maintainable, 
and  that  the  plaintiff  must  rely  on  the 
third  count  only,  because  of  sect.  11,  but 
this  is  not  so,  because  it  is  provided  by 
that  section  that  the  penalty  therein 
shall  be  "in  addition  to  any  other  pe- 
nalty or  Lability  to  which  he  may  be 
subject ;"  and  if  the  duties  be  broken  by 
Ifim,  ihe  defendant  is  liable  in  addition  to 


his  lialntify  nnder  fleet.  11.  And  as  n. 
spects  the  argument  that  it  is  necessaiy 
to  shew  malice  or  negligence,  though 
nnder  sect.  11  this  is  necessary,  if  thoe 
be  a  positive  duty,  as  I  think  there  is, 
this  is  immaterial,  and  non-pei&rmsQoe 
thereof  is  enough. 

Keatdto,  J. — This  is  an  action  against 
the  defendant  as  presiding  officer  at  a 
municipal  election  nnder  we  Ballot  Act^ 
1872,  for  the  breach  of  certain  duties. 
The  breaches  alleged  axe,  fint,  that  he 
delivered  a  ballot  paper  to  a  voter  which 
was  not  officially  stamped ;  secondly,  thai 
he  did  not  ascertain  that  it  was  ea 
stamped  before  it  was  put  into  the  baUot 
box ;  thirdly,  that  be  was  not  present,  bo 
that  he  could  ascertain  this.  The  first 
question  is,  whether  the  statute  creates  a 
duty  on  the  defendant  as  presiding  o£Bcer 
for  the  breach  of  which  he  is  liable,  and 
it  has  been  forcibly  contended  that  it 
was  not  intended  to  create  a  duty  in  tiie 
defendant,  or  indeed  any  person,  so  as  to 
make  them  liable  to  an  actaon.  It  ap- 
pears clear  to  me  that  the  Act  creates 
and  imposes  a  duty  on  some  one,  and  it 
would  be  a  strange  thing  if  we  were 
driven  to  such  a  construction  as  would 
make  Hie  Act  nugatory,  as  would  be  the 
case  if  it  was  only  matter  of  discretion. 
The  scheme  of  the  Act  is  that  there 
should  be  secret  voting,  and  the  voter,  on 
coming  to  the  polling  station,  is  to  ask 
for  a  ballot  paper,  which  is  to  he  deli- 
vered by  the  officer  after  the  voter's 
name  is  called  out,  his  number  marked 
on  the  counterfoil,  and  a  mark  put  against 
his  name  on  the  register,  so  as  to  ascer- 
tain his  identity,  and  his  being  on  the 
roister  and  entitled  to  vote,  and  shew 
that  a  voting  paper  has  been  delivered  to 
him ;  and  also  before  delivery  an  official 
mark  is  to  be  stamped  on  it  by  the  offi- 
cer, and  as  it  is  important  that  this 
should  be  on  the  paper  delivered  to  the 
voter  and  deposited  in  the  ballot  box, 
accordingly  tiie  officer  is  enjoined  to 
stamp  it,  and  the  voter,  after  maiidng 
secretly  the  name  of  the  candidate  for 
whom  he  votes,  is  directed  to  fold  the 
paper  so  as  to  shew  the  official  nark^ 
shew  it  to  the  presiding  officer,  and  de- 
pomt  it  in  his  presence  in  the  ballot  box. 
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The  retaming  officer  'appointed  the  de- 
fendant presiaing  officer,  and  it  was  his 
daty  to  preside  and  keep  the  box  in  his 
view ;  bnt  the  returning  officer  can  ap- 
point  clerks,  and  the  presiding  officer 
may  delegate  to  such  clerks  all  ms  da'ties 
with  certain  exceptions,  and  I  own  my 
impression  is  that  he  could  delegate  to  a 
clerk  any  duties  not  bo  excepted,  though  I 
am  doabtfdl  whether  he  could  delegate  the 
duty  of  presiding,  as  this  is  peculiarly  ap- 
propriate to  a  presidiug  officer.  It  appears 
to  me  that  a  clear  duty  is  imposed  on 
some  one  to  deliver  the  paper  officially 
marked  to  the  voter,  ani  prima  facie  it  is 
imposed  on  the  presiding  officer,  the  de- 
feiuiaiit.    I  do  not  intend  to  say  that  if 
he  del^iated  the  delivery  to  a  clerk,  who 
in  fifurt  deUvered,  that,  not  the  clerk,  but 
the  pi-esiding  officer  would  be  liable,  in- 
deed I  think  the  clerk  and  not  the  pre- 
siding officer  would  be  so ;  but  if  the 
presiding  officer  tries  to  get  rid  of  his 
liability  ne  must  shew  a  delegation  of  the 
duty,  and  therefore  it  seems  to  me  that 
the  duty  prima  facie  is  on  the  defendant 
to  deliver  the  paper.     The  second  duty  is 
as  to  ascertaining,  before  they  were  put 
in  the  box,  whether  the  ballot  papers  bore 
the  proper  official  mark,  and  on  this  point 
I  differ  £rom  my  Lord,  and  think  this 
daty  is  equally  imposed  by  the  statute  on 
the  defendant.      Suppose  the  voter  in- 
sisted on  putting  an  improper  paper  into 
the  box,  uie  presiding  officer  is  to  have 
assistance,  and  is  directed  to  remove  per- 
sons misconducting  themselves,  so  tiiat, 
especially  as  the  box  is  to  be  kept  in  view, 
there  is  nothing  unreasonable  in  imposing 
on  him  the  duty  of  ascertaining  if  the 
voting   papers   bear  the  proper  official 
mark,  wmoh  it  is  the  duty  of  we  voter  to 
shew.       As   respects   the  duty  thirdly 
aU^^  I  think  the  Act  equally  imposes 
prima  facie  on  the  defendant  the  duty  of 
being  present  so  that  the  voter  may  be 
able  to  shew  the  official  mark ;  it  is  an 
important  object  to  secure  that  the  paper 
pat  in  the  box  is  the  stamped  paper.     I 
think  that  a  duty  is  created  in  aU  the 
three  cases,  and  that  prima  facie  it  is  im- 
posed cm  the  defendant.    Is,  then,  such  a 
breach  of  duty  shewn  that  an  action  lies 
against  the  defendant  P    Now  the  duty 
peems  to  ine  to  be  ministerial,  and  there- 


.fore  there  ntay  bo   a   breach  without 
malice,  and  the  case  falls  within  the  au- 
thorities where  it  has   been  held  that 
where  a  duty  is  ministerial,  and  has  been 
omitted  or  improperly  fulfilled,  an  action 
lies.     I  think,  therefore,  that  the  duties 
are  duties  for  the  breach  of  which  an 
action    lies,   and   that,   notwithstanding 
section  11,  for  though  it  has  been  forcibly 
argued  that  section  11  is  intended  to  con- 
fine the  remedy  to  the  penalty,  it  appears 
to  me  that  the  section  is  cumulative,  and 
that  the  action  at  common  law  is  un- 
touched.    The  only  remaining  question, 
therefore,  is  whether  the  declaration  dis- 
closes a  statutory  duty  and  breach  there- 
of.    Here  I  again  differ  &om  my  Lord, 
though  I  do  so  with  distrust,  especially 
as  I  have  had  hesitation  from  being  struck 
with  the  argument  that  the  action  having 
been  given  to  the  party  aggrieved,  it  was 
necessary  to  shew  the  facts  precisely. 
But  after  consideration  I  think  the  first 
count  sufficient,  for  even  assuming  it  is 
open  to  criticism  as  to  the  non-identity  of 
the  voting  papers,  and  the  voting  for  the 
plaintiff,  there  yet  remains  sufficient,  be- 
cause, there  being  here  clearly  a  duty  and 
breach  thereof  shetvn,  I  ,do  not  take  the 
same  view  as  my  Lord  as  to  the  conclud- 
ing allegation,  and  think  that  it  is  shewn 
on  the  count  that  the  plaintiff  is  aggrieved. 
That  allegation  is  not  strictly  or  simply  a 
deduction  of  law  (in  which  case  I  should 
agree   with  my  Lord),  but  in  truth  a 
statement  of  £Eict  not  law,  it  is  that,  "  by 
reason  of  the  neglect  of  the   respective 
duties  by  the  defendant  committed,  as 
hereinbeiore  described,  the  plaintiff  was 
prevented  from  being  dected,"  <fcc.,  which 
appears  to  me  to  be  a  traversible  fact.    As 
respects  the  second  count,  I  take  a  similar 
view  as  to  there  being  also  a  sufficient 
duty  and  breach,  and  as  to  the  concluding 
allegation  without  the  intermediate  fiEicts 
shewing  that  the  plaintiff  is  aggrieved. 
And  as  respects  the  third  count,  I  agree 
with  my  Lord.   In  my  opinion,  there&re, 
there  should  be  judgment  for  the  plaintiff 
on  all  three  counts. 

Beett,  J. — Two  classes  of  questions 
arise  here,  the  first  arising  on  the  Act 
and  being  general  and  important,  the 
second   arising  ^on  the  declaration  and 
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Iiemg  of  litQe  infportanoe.    As  reepeote 
tihe  qoestionB  arising  on  the  Act,  the  firsi 
question  is  whether  it  is  merely  directory, 
or  imposes  duties.     The  argument,  even 
on  the  part  of  the  defendant,  shews  that 
a  course  of  conduct  is  imposed  on  some 
one,  and  it  seen^s  to  me  the  Act  imposes 
duties  because  it  nves  rules  of  conduct 
which  are  to  be  observed,  provides  that 
the  services  shall  be  paid,  and  deals  vrith 
these  matters  for  the  public  protection. 
The  scheme  of  the  Act  is  contained  in 
its  sections,  and  the  rules  in  the  schedules. 
By  this  scheme  the  local  authorities  are 
to  appoint  polling  places,  and  then  the 
returning    of&cer   is   to    act;    the  locaJ 
auMiority  by  section  5  having  in  counties 
to    create   districts  and  assign  to  them 
polling     places,    and    in    boroughs,    if 
they  think  it  desirable,  to  create  districts ; 
and  the  returning  officer,  by  section  8, 
having  to  provide    nomination    papers, 
polling    stations,     baJlot    boxes,    ballot 
papers,   stamping  instruments,  copies  of 
registers   of   voteis    and    other    things, 
and    appoint    and    also    pay    necessary 
officers,    a   provision   which,  taken  to- 
gether  with   section    10    and  mle  48, 
shews  that  the  tetuming  officer  is  to  ap- 
point the  derks ;  and  then  by  the  rules 
provisions  are  made  as  to  the  conatmotion 
of  the  polling  stations.    What  we  have 
to  consider  is  the  polling  stations.    By 
role  21  the  returning  officer  may  appoint 
a  presiding  officer  for  each  station,  but 
this  is  not  absolute  and  imperative,  be- 
cause Inr  role  47  he  may  preside  himself, 
and,  if  he  does  not  appoint  one,  would  do 
BO.     Bule  48  confirms  that  he  is  to  ap- 
point the  clerks,  for  it  says  that  in  ad- 
dition to  any  derks,  he  may  appoint  com- 
petent persons  to  assist  him  in  ooimting 
the  votes.  And  the  presiding  officer  being 
M>pointed,  and  also  clerks  if  necessary, 
wen  oome  section  2,  roles  23,  24,  25, 
and  the  directions  to  the  voter  in  the 
schedule,  and  the  scheme  is  that  the  pre- 
siding officer  is  to  shew  that  the  ballot  box 
is  empty,  and  to  place  it  in  his  presence, 
and  it  is  the  duty  of  the  presiding  officer 
to  deliver  to  the  voter  an  officially  marked 
voting  paper.  If  that  were  aD,  the  scheme 
would  be  incomplete,  but  the  voter  is  not 
to  leave  the  booth,  and  it  being  the  duty 
of  the  presiding  officer  to  stamp  the  paper, 


the  Toter  is  to  go  into  a  oomp«rtment  of 
the  station,  man:  the  candidate  for  whom 
he  votes,  fold  up  the  paper  so  as  to  shew 
the  official  mark  on  the  back  without 
she.wing  its  &ont,  shew  the  official  mark 
to  the  presiding  officer  in  whose  presence 
the  box  is,  and  put  it  in  his  presence  into 
the  box.     There  no  doubt  is  no  enact- 
ment that  the  officer  is  to  look  out,  but 
the  necessaiy  inference  is  that  he  is  to 
look,  and  consequently  it  is  his  duty  to 
be  tiiere.    This  is  for  the  protection  not 
of  the  voter  but  of  the  pubUc,  and  as  the 
officer  is  to  see  if  the  mark  be  on  the  paper, 
to  look  and  see  whether  it  is  tiie  proper 
paper,  and  prevent  a  fictitious  paper  beong 
put  in  the  box  and  the  real  one  taken 
away,   it    therefore    seems    to    me  that 
though  it  is  not  expressly  enacted,    it 
would  make  the  Act  useless  unless  we 
said  that  it  really  expresses  that  some  one, 
i.e.,  he  who  presides,  is  to  deliver  the 
officially  marked  paper  to  the  voter,  be 
present  and  examine  the  mark,  and  see 
that  none  but  the  proper  paper  is  put 
into  the  box.    These  are  duties  and  not 
mere  directions  to  the  person  who  under^ 
takes  to  perform  them  for  payment.   Then 
comes  the  question  whether  the  presiding 
officer    alone    is    to    do    these     things. 
Prima  facie  he  is,  and  prima  facie  he 
underteJces  this  on  accepting  his  office, 
but  by  rule  50  he  may  delegate  to  the 
clerks  appointed  to  assist  him  any  act  he 
is  required  to  do  with  certain  exoeptions, 
he  may  delegate  some  duties,  but  those 
which  he  does  not  delegate  he  is  to  per- 
form, and  if  he  delegates  and  does  not 
interfere  he  is  not  liable  for  the  clerk, 
because  the  clerk  is  not  his  servant^  he  has 
no  choice  in  his  selection,  and  thederk  is 
appointed  by  others.  He  is  onlyresponsible 
for  commissions  or  omissions  in  duties 
which  he  performs,  hnt  prima  facie  he  un- 
dertakes tiie  duties.  Then  comes  tiie  ques- 
tion whether  there  is  a  right  of  action  to 
the  party  aggrieved  for  a  commission  or 
omission  in  respect  of  a  duty,  witiiout  its 
being  malicious  or  wilful.     I  think  there 
is,  because  the  duties   are    ministerial, 
and  therefore  by  the  general  law  an  aotion 
lies  if  a  person  be  aggrieved.     SehmotU 
V.  Bwnypsted  (1),   Tozer  v.  Child  (3),  and 
AlMnsonv.  TheNeweasUe  Watenoorii  Com- 
pony  (10)  are  antitoriiies  shewing  that 
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ibis  IB  80,  tmless  the  stataie  prerenia  it. 
It  ia  said  that  it  is  prevented  here  by 
aeotion  11,  bat  eTen  if  there  were  no  ex. 
oeption  iiierein,  I  fancy,  though  I  have 
doubt,  that  Oottoh  v.  Steele  (5)  woald 
apply ;  but  there  is  a  special  exception, 
viz.,  that  the  penalty  is  to  be  in  addition 
to  any  other  penalty  or  liability  to  which 
the  officer  or  clerk  may  be  subject ;  and 
therefore  the  statute  here  does  not  pre- 
vent an  action,  and  it  is  clear  that  some 
one  may  be  liable  for  a  breach  of  duty. 

The    remaining    question  is,    is    this 
properly  stated  P    This  depends  on  rules 
of  constmctian.     It  has  been  urged  that 
we  are  to  construe  this  declaration  more 
strictly,  because  it  is  a  hard  action ;  but 
this  is  not  so.    We  are  bound  to  give 
the  same  construction  as   in  any  other 
case,  and  if  the  declaration  be  pertain,  to 
a  common  extent,  it  is  sufficient.     It  is 
necessary  to  state  the  duties,  allege  a 
special  breach,  and  shew  that  the  pariy 
is  aggrieved ;  that  is  all ;  and  as  respects 
the  damages,  they  are  at  large,  and  it  is 
not  necessary  to  allege  specific  damages. 
And  construing  this  declaration  by  the 
wdinaiy  rales  applicable  on  general  de- 
murrer, we  ore  to  see  if  a  prima  fcude  case 
is  made  out.     As  respects  the  first  count, 
it  is,  prima  faeie,  the  defendant's  duty  to 
deliver  the  officially  marked  ballot  papers 
and  to  ascertain  they  are  so  marked  before 
they  are  put  in  the  baUot  box,  and  the 
breaches  are  alleged  sufficiently.     And 
the  real  point  of  difficulty  is  whether  the 
plaintiff  is  shewn  to  be  aggrieved  thereby. 
The  allegations  as  to  what  took  place 
before  the    barrister  may   be   open    to 
oriticism,  but  this  is  immaterial  because 
the  final  allegation  is  sufficient  to  shew 
that  the  plaintiff  is  aj^prieved,  for  though 
my  Lord  thinks  differently  and  I  have 
felt  doubt,  it  seems  to  me  that  it  is  not  an 
allegaidon  of  resulting  duty  or  law.     The 
allegation  is  "and  by  reason  of  the  neglect 
of  WB  respective  duties  by  the  defendant 
conunitted    as    hereinbefore     described 
the  plaintiff  was   prevented  from  being 
elected,  Ac,"  and  the  preventing   could 
not  have  occurred  unless  the  votes  were 
thrown  away,  therefore  the  allegation  is 
not  one  of  daiy  or  law  but  of  a  fact  which 
was  the  result  of  other  fects,  and  so 
tiiere  is  a  statenent  that  the  breach  of 


daiymade  the  plaintiff  aggrieved;  whetheir 
dami^es  are  reooveraUe  for  what  took 
place  before  the  barrister  it  is  not  neces- 
sary to  decide.  As  respects  the  second 
count,  though  there  is  no  express  enact- 
ment that  the  presiding  officer  is  to  be 
present,  yet  by  necessary  implication  it  is 
his  duty  unless  it  be  delegated,  therefore 
the  allegation  sets  out  a  duty  which  lies 
on  some  one,  and  •vrhich  prima  faeie  lies 
on  the  defendant,  and  its  breach  is  also 
shewn.  Consequentiy  the  first  and  second 
counts  disclose  a  cause  of  action.  As 
respects  the  third  count,  there  is  no  dif- 
ference of  opinion,  so  I  will  add  nothing 
on  that.  All  the  three  counts  disclose 
a  cause  of  action  the  first  and  second 
on  the  common  law,  the  third  on  the 
penalty  contained  in  section  11.  As  re- 
spects the  pleading  I  would  add  that  if 
on  a  traverse  of  the  negligence  it  be 
shewn  that  the  duties  were  delegated  to  a 
clerk  the  plaintiff  will  &iL 

Gbove,  J. — ^I  am  of  the  same  opinion 
as  my  Lord  as  respects  the  existence  of 
only  two  out  of  the  three  alleged  duties. 
I  think  that  the  daty  of  delivering  the 
paper  and  being  present  are  duties  oast 
on  the  presiding  officer  for  the  time  being, 
and  I  say  the  time  being,  because  the 
duty  of  the  presiding  officer  may  possibly 
be  performed  by  clerks ;  and  as  respects 
the  third,  viz.,  the  ascertaining,  before 
they  ore  put  in  the  box,  whetber  the 
papers  are  officially  marked,  on  the  whole 
I  agree  with  my  Lord  that  no  duty  is 
imposed  on  the  presiding  officer.  As  to 
the  delivery  of  the  ballot  papers,  and 
being  present  that  the  voters  may  shew 
the  official  mark,  the  statute  does  not 
expressly  provide  that  this  is  the  duty  of 
the  presiding  officer,  but  the  sections  im- 
pliedly shew  it  is.  Section  2  simply 
shews  that  the  paper  is  to  be  officially 
marked,  delivered  to  the  voter  in  the 
station,  and  after  being  secretly  marked 
placed  in  the  box,  in  the  presence  of  the 
officer  presiding,  therefore  some  one  is  to 
do  this,  but  we  must  look  elsewhere  to 
see  who  is  that  person.  Now,  clearly  it 
is  not  necessarily  the  returning  officer, 
unless  he  assumes  the  power  under  rule 
47,  because,  by  section  8,  the  returning 
officer  is  to  provide  sadh  offisen  as  msif 
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be  neoeesaiy  for  the  condaot  of  the  ele<v 
tion,  and  it  is  clear  some  of  the  other 
ofBcers  are  to  act,  if  not  the  presiding 
officer  the  clerks  appointed  by  the  return- 
ina  offioer,  and  if  the  datj  of  the  presiding 
officer  be  thrown  on  the  clerk  he  is  the 
presiding  officer  for  the  time.    The  pre- 
nding  offioer  or  clerk  so  acting  is  to  carry- 
oat   the   provisions,  or  it  may  be  the 
returning  officer,  if  he  elects  to  do  so. 
And  the  dnty  is  important,  because  the 
voter  cannot    Tote    unless   an   officially 
marked  paper  be  delivered  to  the  voter. 
Secondly,  Is  the  presiding  offioer  neces- 
sarily to  be  present,  so  that  each  voter, 
before  putting   his  voting  paper  in  the 
box,  can  shew  the  offioiaJ  mark  on  its 
back  ?     Section  2  is  sufficient  to  answer 
this,  for  it  says  the  voter  is  to  place  the 
paper  in  the  box  in  the  presence  of  the 
presiding    officer,    and    therefore    it    is 
necessary  that  he  should  be  present,  and 
further,  sections  9  and  10,  rides  20,  23, 
and  26,  and  the  directions  to  voters,  are 
emphatic  as  to  his  presence  being  neces- 
sary.    The  third  point  is,  whether  it  is 
the  duty  of  the  presiding  officer  to  ascer- 
tain that  the  official  mark  is  on  the  paper 
before  it  is  put  in  the  box.     This  is  not 
directly  imposed,  and  can  only  be  said  to 
be  so  impuedly  because  the  voter  is  to 
shew  the  mark  before  he  puts  the  paper 
in  the  box.    The  Act  would  specify  this 
if  it  were  necessary,  but  this  matter  is 
thrown  on  the  voter,  for  the  directions  to 
voters  direct  him  to  shew  the  mark,  and 
say  that  if  he,  the  voter,  takes  a  ballot 
paper  out  of  the  station,  "  or  deposits  in 
the  ballot  box  any  other  paper  than  the 
one  g^ven  him  by  the  offioer,"  he  shall  be 
guilty  of  a  misdemeanour,  so  that  there 
is  a  strong  guarantie  by  punishment  that 
the  paper  shall  be  the  same,  and  if  it  be, 
there  is  no  necessity  for  the  presiding 
officer  to  look  out.    It  would  be  hard, 
therefore,  to  imply  a  duty  on  the  presid- 
ing officer  of  afterwards  scrutinizing  a 
paper  which  he  has  just  given,  and  as  to 
which  a  duty  is  cast  on  the  voter.     There 
is  nothing  to  compel  this  construction, 
and  ihe  duty  is  cast  on  the  voter.    The 
next  question  is,  whether  the  breach  of 
dnty  is  a  subject  of  action,  and  the  cases 
satisfy  me  tmit  it  is.     If  there  were  only 
iliUw  T.  8ear«  (8),  theire  would  be  » 


satisfiustory  answer,  because  that  was  t, 
case  of  &lBe  imprisonment,  but  the  other 
cases  which  have  been  cited  shew  there  is 
a  liabihty  for  a  breach  of  duty  under  a 
statute,  tiiough  not  malicious  or  wilfrU. 
Even  without  the  express  words  of  see. 
tion  11, 1  should  doubt  whether  a  penal 
section' as  to  wilM  acts  takes  away  a 
cause  of  action  as  to  what  is  not  wi&nl, 
but  when  we  look  to  the  danae,  the 
matter  becomes  dear,  for  the  penaliy  is 
to  be  in  addition  to  other  pemdties  and 
liabilities.  As  respects  the  next  qnes- 
tion,  I  agree  with  my  brothers  Keating 
and  Brett,  that  there  is  a  sufficient  alle- 
gation of  a  breach  to  bring  the  suttter 
home  to  the  defendant,  and  that  the 
plaintiff  is  shewn  to  be  aggrieved,  and  I 
think  that  the  difficulty  is  cured  by  the 
allegation,  "  by  reason  of  the  neglect  cS 
the  respective  duties  by  the  defendant^ 
committed  as  hereinbefore  described,  the 
plaintiff  was  prevented  from  being  elec- 
ted." The  duties  alleged  are  as  to 
three  things,  there  are  speoifio  allegations 
of  the  duties  and  breach  thereof^  and 
then  it  is  said  that  by  reason  of  the  de- 
fendant's neglect  of  the  re»peetvBe  duttcf 
the  plaintiff  was  not  elected ;  that  is,  the 
defendant  has  broken  hia  duty  in  three 
respects,  and  the  result  is,  that  the  plain- 
tiff has  been  prevented  from  oeiiig 
elected.  The  all^^tion  here  is  not  a 
legal  inference,  and  hardly  a  mixed  one  of 
law  and  &ct,  but  is  a  tiraversable  &o<^ 
and  is  sufficient  within  the  rule  laid  down 
in  Stephen  on  Pleading.  I  am  therefore 
of  opinion  that  the  first  and  second 
counts  are  good,  and  as  to  the  goodness 
of  the    third  there  is  no   difference  of 


opmion. 


Judgmenifor  the  plaintiff. 


Attorneys — Feaion,  Clsbon  &  Feaion,  agents  for 
Henry  Hawkee,  Birmingham,  for  plAiotiiT; 
CowmII,  Onrndv  &  Browne,  agents  for  0.  F. 
James,  Birmingnam,  for  defendant. 
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Bankruptcy — BedaraHon  of  Inabilily 
to  Pay — When  Filing  eommeta— Bank- 
ruptcy Act,  1869  (32  ^  33  Ttcf.  c.  71), 
sec  6.  n^s.  4. 

A  dedanUion  of  a  debtor's  vnahHHn/  to 
pay  hi»  debts  is  filed,  vrithin  the  meaning 
cf  the  Btmkruptoy  Act,  1869,  8.  6.  subs.  4, 
so  ae  to  eoHaiiiute  an  aoi  of  iamkruptoy, 
when  it  is  delivered  to  the  proper  officer  at 
the  proper  office  for  that  purpose  with  the 
intmHon  that  it  should  be  fiied. 

This  was  an  interpleader  issae,  tried 
before  Martin,  B.,  at  the  late  Honting- 
donwhire  Spring  Assizes,  as  to  whether 
certain  goods  seized  in  ezecntion  at  the 
suit  of  the  defendant  were  at  the  time 
of   saoh    seizure    the    property  of   the 

K'  intiff  as  trustee  of  the  estate  of 
omas  Stocker  and  Charles  Henry 
Harris,  bankrupts,  as  against  the  de- 
fendant. The  execution  was  on  a  judg- 
ment obtained  against  Stocker  and  Harris 
for  a  sum  under  SQL,  and  the  seizure 
thereunder  by  the  sheriff  was  on  the 
morning  of  Monday,  the  14th  of  October, 
1872,  at  a  quarter  before  ten  o'clock,  and 
the  diefendant  was  entitled  to  the  verdict  if 
such  seizure  was  before  the  act  of  bank- 
roptt^.  The  act  of  bankruptcy  was  the 
fikoff  by  the  debtors  of  a  declaration  of 
inability  to  pay  as  required  by  the 
BankmptOT  Act,  1869  (32  &  33  Vict. 
0.  71.  8.  6),  and  the  question  was  when 
this  declaration  was  in  fact  filed.  The 
declaration  was  sent  by  the  debtor's 
attorneys,  Messrs.  Wallingford  and  Day, 
of  St.  Ires,  to  Mr.  Goches,  a  solicitor  at 
Peterborough,  to  be  filed  in  the  Peter- 
borough County  Court.  Mr.  Caches  went 
with  it  for  that  purpose  to  the  ofiSce  of 
the  registrar  of  that  Court,  on  the  morning 
of  SaSorday,  the  12th  of  October,  and 
handed  it  to  the  clerk  there,  when  the 
clerk  said  that  there  was  already  a  decla- 
ration on  the  file  by  Stocker  and  Harris. 
The  registrar  was  not  then  in,  and  Caches 
left  the  declaration  saying  that  he  would 
can  again  and  see  the  registrar.  He 
aooorduigly  returned  in  about  an  hour  and 
8  hal^  when  he  saw  the  registrar,  who  told 
him  ^t  it  was  no  oae  filuig  two  declara- 
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tions,  and  that  -he.  liad  better  telegraph  to 
his  clients  that  there  was  already  one  on 
the  file.  Caches  thereupon  took  away 
the  declaration  he  had  so  brought,  and 
telegraphed  accordingly  to  Messrs.  Wal- 
lingford &  Day.  They  sent  a  telegram 
in  reply  asking  by  whom  the  former  de- 
claration was  signed,  and  learning  that  it 
was  signed  by  Stocker  only  they  for- 
warded a  written  authority  signed  by 
Stocker,  authorising  the  registrar  to  take 
it  off  the  file.  Mr.  Caches  attended  at 
the  registrar's  office  on  Monday  morning, 
the  14th  of  October,  at  half-past  ten 
o'clock,  with  this  authority  and  the  de- 
claration he  had  taken  away  on  the  12th, 
and  left  them  both  with  the  registrar's 
clerk  there.  The  declaration  when  pro- 
duced at  the  trial  bore  the  endorsement, 
"  filed  the  14th  of  October,  1872,  10.30 
a.m."  The  file  as  used  in  the  Peter- 
borough County  Court  for  bankruptcy 
cases  appeared  to  be  a  pasteboard  case 
into  which  are  placed  the  papers  relating 
to  the  particular  bankrupted  for  which  the 
case  is  kept,  the  papers  being  generally, 
though  not  always,  fastened  hy  a  cord  or 
tape  annexed  to  the  case. 

The  learned  Judge  thought  that  the 
declaration  was  not  filed  until  after  the 
seizure,  and  he  directed  a  verdict  for  the 
defendant,  with  leave  to  the  plaintiff  to 
move  to  set  it  aside  and  enter  instead  a 
verdict  for  the  plaintiff. 

A  rule  nisi  to  that  effect  was  obtained 
by  O'MaUey  for  the  plaintiff  on  the  ground 
that  the  delaration  was  sufficiently  filed 
on  the  12th  of  October,  against  which— 

Metcalfe  shewed  canse.— The  Bank- 
ruptcy Act,  1869  (32  A  33  Vict.  o.  71),  in 
sect.  6,  snbseot.  4  enacts  as  an  act  of 
bankruptcy,  "  that  the  debtor  has  filed 
in  the  prescribed  manner  in  the  Court  a 
declaration  admitting  his  inabiliiy^to  pay 
his  debts."  "  Prescribed "  means,  aa 
explained  in  section  4,  as  prescribed  by  the 
rules,  and  the  only  rule  which  relates  to 
this  is  rule  16  of  the  general  rules  made 
in  pursuance  of  the  Act,  and  that  is  as 
follows — "  A  declaration  by  a  debtor  ad- 
mitting his  inability  to  pay  his  debts 
shall  be  dated,  signed  and  witnessed 
according  to  the  form  in  the  schedule,  and 
shall  be  filed  in  the  London  Baokraptcy 
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CoDii  if  die  debtor  ihsll  raocie  or  cany 
on  fansmeH  witliixi  the  disirict  of  that 
Court,  and  where  the  debtor  neither  le- 
■ideB  nor  carries  on  bosinees  within  the 
distoict  of  that  Gout  it  shall  be  filed  in 
the  Court  within  the  district  of  which 
the  ddbtor  resides  or  carries  on  business." 
There  is  nothing  which  exactly  says  what 
**  filing  "  means,  bnt  thongfa,  perhaps,  it 
may  not  be  neoessazr  tiiat  the  tape  shonld 
be  passed  throngfa  the  document  in  order 
to  ooDStitnte  filing,  it  most  be  reoeiTed  by 
the  ngistrar  or  nis  officer  Cor  that  pur- 
pose and  that  did  not  take  place  in  this 
esse  before  the  14th  of  October. 

(yMaHiey,  in  support  of  the  rule. — 
Filing  would  be  performed  by  taking 
the  document  to  the  office  and  leaving  it 
there  for  the  purpose  of  being  filed.  The 
Act  says  the  debtor  is  to  file  the  declara- 
tion, and  it  is  clear  he  cannot  himself  put 
it  in  the  proper  case  and  pass  the  fauie 
through  ii^  but  he  must  leave  that  to  lie 
done  by  the  proper  person  for  that  pur- 
pose at  the  office.  Therefore,  filing  must 
necessarily  be  completed  by  handing  over 
the  document  to  the  officer  to  file,  and 
that  was  done  here  on  the  12th  of  Oc- 
tober. When  once  filed  neither  the 
debtor  nor  his  solicitor  have  any  right  to 
take  the  document  away. 

Joeeph  Brown,  as  anUeut  enruB,  referred 
to  Oarlioh  v.  Bcmgtter  (1). 

Owr.  adv.  vuU. 

The  foUowing  judgment  of  the  Court  (2) 
was  (on  June  20)  delivered  by — 

Kbatiho,  J. — ^This  was  a  rule  to 
e&ter  a  verdict  for  the  plaintiff,  and  the 
question  was  as  to  the  date  of  the 
title  of  the  plaintiff  as  trustee  in  bank- 
ruptcy of  Stocker  it  Harris  which  dated 
from  the  filing  of  a  declaration  of  inability 
to  pay,  and  it  became  important  to  ascer- 
tain whether  such  filing  took  place  on  the 
12th  or  14th  of  October.  The  statute 
(32  &  83  Vict.  c.  71)  has  provided 
^at  the  filing  by  the  debtor  of  a  decla- 
ration of  inability  to  pay  shall  con- 
stitute an  act  of  bankruptcy  from  that 
time.  Now  it  appears  that  the  bankrupts 
in  the  present  case  sent  a  solicitor  to  file 

(1)  9  Bing.  46 ;  s.  e.  1  Lav  3.  Bep.  (k.s.)  CJ*. 
156. 
(3)  Kwtiiig,  J. ;  Brett,  3. ;  and  Ceninaa,  3. 


a  declaration  sogned  by  them  of  Ujn. 
ability  to  pay.  The  solicitor  took  it  io  Ud 
proper  office  for  that  purpose  and  de- 
livered  it  to  the  proper  officer  tlierefot 
filing.  Being  told  by  such  officer  tlvi 
there  was  a  prior  declaration  on  tk  SJe 
which  might  create  a  difficulty  in  % 
filing  he  left  the  declaraticn  tkere  nd 
returned  to  the  office  in  an  hour  and  i 
half,  and  saw  then  the  registiw  Thont 
not  present  when  he  first  went  tlm 
The  registrar  informed  him  that  thenm 
an  otrjection  to  filing  two  dediniioi^ 
and  the  solicitor  thereupon  took  beck  tiie 
declaration  he  had  brought  in  order  to 
remove  such  objection  which  wu  bj  g^ 
ting  an  authority  to  taket^e  previonsdeclt- 
ration  off  the  file.  That  auijiority  tu  gut 
and  the  objection  removed, and  thefilingof 
the  declaration  was  complete  on  tie  14tli 
of  October.  The  question  is  irheliherit 
had  been  filed  on  the  12th  or  onljonlie 
14ih  of  October.  On  the  whole  we  in 
of  opinion  that  the  filing  tool  place  on 
the  12th  of  October.  We  think  tktthe 
filing  contemplated  by  the  statate  is  tlie 
delivering  of  Uie  deolfuation  to  the  pnps 
officer  at  the  proper  office  for  tJiat  pnipon 
with  the  intention  that  it  should  be  filed. 
We  doubted  at  first  whether  tbere  bad 
been  such  intention  in  the  present  caae^ 
bnt  we  have  come  to  the  conolnaantliat 
the  f&cts  shew  that  the  solicitor  alwtjs 
intended  that  the  declaration  shonld  be 
filed,  and  that  he  left  it  at  the  office  fir 
that  purpose,  and  although  at  the  end  of 
an  hour  and  a  half  he  took  itaway  foithe 
purpose  of  removing  an  objection  env- 
neously  raised  by  the  officer,  he  nenr 
abandoned  the  intention  that  it  eluMild  be 
filed,  and  the  erroneous  objection  ^d 
was  made  never  prevented  its  being  \Si  it 
the  proper  office  for  the  purpose  <rf  being 
filed  which  in  our  opinion  is  a  filing  vitb. 
in  the  meaning  of  the  Act 


Attoneyg — Smith,  Fawdon  &  Loir,  far  plaiiUf ; 
Walter,  Uoojan  &  Son,  for  defondaau 
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April  24. 
Jane  13, 

Manm — HatumoA   BigTita — Beservation 
in  Inclositre  Act  of  Bight  of  Sporting. 

By  an  Indoewre  Act,  passed  in  1798, 
eommissioners  wan  directed  to  aUot  m  fee 
to  Margaret  W.,  who  was  recited  to  be  lady 
of  the  manor  of  M.,  a  certain  part  of  the 
lands  to  be  enclosed  "  iih  Ueu  of  and  as  a 
fuU  compensation  for  the  right  a/nd  interest 
of  the  said  Margaret  W.,  her  heirs  and 
assigns,  in  and  to  the  soil  of  the  said  com- 
mon and  waste  grounds  by  that  Act  directed 
to  be  divided  and  enclosed."  The  residue 
was  to  be  allotted  amongst  the  other  persons 
eniiUed  to  rights  of  common,  and  it  was 
enacted  thai  the  several  allotments  should 
be  vested  m  the  allottees  respectively  "  in 
ftdl  bar  of  and  satisfaction  for  all  rights  of 
common  and  other  rights  and  interests  what- 
soever in,  over  and  upon  the  said  lands  and 
grounds  directed  to  be  divided  and  enclosed, 
except  such  manorial  rights  as  thereafter 
reserved  to  the  said  Margaret  W.,  her  heirs 
and  assigns,"  and  that  all  rights  of  common, 
8^6.,  should  cease  over  the  said  lands  except 
meh  manorial  rights  as  last  aforesaid.  The 
reservation  clause  enacted  that  nothing  in 
the  Act  should  preptdice  the  right  of  the 
lards  or  ladies  of  the  said  manor  "  of,  in,  or 
to  the  seignory  or  royalties  incident  or  be- 
longing to  such  manor  or  lordship,  or  either 
or  any  of  them,  but  that  the  said  Margaret 
W.  and  aU  siuiceeding  lords  and  ladies  of 
the  aaid  manor  should  and  might,  from  time 
to  time,  and  ai  aU  times,  hold  and  enjoy  all 
rents,  quit  rents,  and  other  rents,  reliefs, 
duties,  customs  and  services,  and  aU  courts, 
perquisites  and  profits  of  courts,  rights  of 
fishery,  and  Kberiy  of  hawking,  hunting, 
coursing,  fishing  and  fowling  within  the 
said  manor,  and  all  tolls,  fairs,"  Sfc, 
"  royalties,  jurisdictions,  franchises,  matters 
and  things  whatsoever  to  the  said  manor,  or 
to  the  lord  or  lady  thereof  incident ....  other 
th^n  and  except  such  common  right  as 
could  or  might  be  claimed  by  the  said  Mar- 
garet W,  as  owner  of  the  soil  and  inherit- 
once  of  the  said  commons  or  waste  grounds : " 
—Held  (HOHTMAN,  J.,  dissentiente'),  that 
the  reservation  clause  reserved  to  the  lord 
only  his  seignorial  or  manorial  rights,  and 
did  not  a^end  to  his  territorial  right  as 

IIcw  Sbbiss,  42.— CJ>. 


owner  of  the  soil  of  shooting  over  the  aUotled 
lands,  and  that  the  case  was  therefore  with- 
in Brace  v.  Halliwell  (5  Huyl.  &  N.  609  ; 
s.  c.  nam.  Bruce  v.  Helliwell,  29  Law  J. 
Rep.  (n.s.)  Exch.  297),  and  was  dis- 
iinguishdble  from  Ewart  v.  Graham  (7  H. 
L.  Cas.  331 ;  s.  c.  29  Law  J.  Rep.  (n.s.) 
Exch.  88). 

This  was  an  action  of  trespass  brought 
to  tnr  the  extent  of  the  right  of  the  Lord 
of  the  Manor  of  Messingham,  in  the 
county  of  Lincoln,  under  whom  the  do. 
fendant  justified  the  trespass,  to  shoot 
game  within  the  manor.  It  was  tried 
before  Brett,  J.,  at  the  Lincolnshire 
Spring  Assizes,  1871,  when  a  verdict  was 
found  for  the  plaintiff,  subject  to  the 
opinion  of  the  Court  upon  a  Special  Case. 

The  question  turned  on  the  construction 
of  an  Inolosure  Act  under  which  the 
waste  lands  within  the  said  manor  had 
been  inclosed,  and  the  rights  of  the  lord 
OTor  the  same  extinguished,  except  such 
as  were  reserved  to  him  by  the  reserva- 
tion clause  in  such  Inclosnre  Act,  and  the 
question  was  whether  the  lord's  territo- 
rial right,  arising  from  the  ownership  of 
the  soil,  of  shooting  over  the  wasto  lands 
inclosed  under  such  Act  had  been  re- 
served, it  being  admitted  that  there  was 
no  evidence  to  support  a  claim  to  the 
right  of  free  warren. 

The  material  facts  of  the  Special  Case, 
and  the  words  of  the  Inolosure  Act  on 
which  the  question  turned,  are  so  fuUy 
set  out  in  the  judgments  of  the  Judges 
that  to  state  them  here  would  be  only 
an  unnecessary  repetition.  The  case  was 
argued  in  last  Blaster  term  by — 

Mellor,  for  the  plaintiff;  and 
Field,  for  the  defendant. 

Cur.  adv.  wit. 

The  following  judgments  were  delivered 
on  June  13. 

Kkatino,  J. — This  was  an  action  of 
trespass  brought  to  try  the  right  of  the 
defendant  to  shoot  game  over  the  land  of 
the  plaintiff.  The  case  stated  between 
the  parties  was  argued  in  Easter  Term 
last  before  my  brothers  Grove,  Honyman, 
and  myself,  and  we  took  time  to  consider 
our  judgment.  There  is  a  difference  of 
2H 
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opinion  <m  the  bench,  and  the  present  is 
the  jndgment  of  017  broilier  Grore  and 
mysd/. 

In  the  jear  1798  an  Act  of  Parlia- 
ment was  passed,  intituled  "An  Act 
tar  dividing,  indoeing,  allotting  and  im< 
proving  the  several  open  and  common 
fields,  inges,  meadows,  pastures,  moora, 
commons,  wastes,  and  other  oninclosed 
lands  and  grounds  within  the  township  of 
Mfiwringham,  and  that  part  of  the  hamlet 
of  East  Batterwick  in  the  parish  of 
Messingham,  in  the  connty  of  Lincoln." 
The  Act  recited  that  there  were  within 
the  township  of  Measingham,  and  that 
part  of  the  hamlet  of  East  Bntterwick 
within  the  parish  of  Messingfaam,  several 
open  and  nninclosed  common  fields, 
wastes,  commons,  A«.,  containing  together 
5,000  acres  or  thernbonts.  That  Mar- 
garet Walker,  spinster,  was  Lady  of  the 
Manor  of  Messingham,  which  comprised 
that  jnii  of  the  said  hamlet  which  lies 
wiUun  the  parish  of  Messingham,  and  as 
BQch  was  mtetested  in  the  sofl  of  the 
waste  gnmnds  within  the  said  manor,  and 
was  also  proprietor  of  divers  messuages 
and  rights  of  common,  &c.,  within  the  said 
town^p,  and  part  of  the  said  hamlet, 
and  that  several  persons  named  were  en- 
titled to  rights  of  common,  and  that  the 
said  Margaret  Walker  and  several  other 
persons  named  were  the  owners  and  pro- 
prietors of  the  residue  of  the  unincloeed 
fields,  wastes,  Ac,  in  the  said  township, 
and  part  of  the  said  hamlet,  and  were  also 
entitled  to  rights  of  common  in  different 
proportions.  Commissioners  were  then 
appointed,  who  were  directed  to  allot  to 
the  said  Margaret,  her  heirs  and  assigns, 
as  lady  of  the  said  manor  (ezclosive  of  all 
other  allotments  to  the  said  Margaret  in 
respect  of  her  other  property)  such  part 
of  the  lands  to  be  enclosed  aa  should  be 
equal  in  value  to  one-twentieth  part  of 
the  said  commons  and  waste  grounds  "  in 
lien  of  and  as  a  fnll  compensation  for  the 
right  and  interest  of  the  said  Margaret 
Walker,  her  heirs  and  assigns,  in  and  to 
the  soil  of  the  said  common  and  waste 
grounds  by  that  Act  directed  to  be  divided 
and  inclosed."  The  reaidne  was  to  be  al- 
lotted amongst  the  other  persons  entitled 
to  rights  of  common,  and  it  was  enacted 
that  uesereralallotmeatBBhoaldbe  Tested 


in  the  allottees  respectively,  "in  fidllxa 
0/  and  tatisfaclwn  for  all  rights  of  nimmoii 
and  other  rightg  and  interests  whUtoeoer  in, 
over  and  upon  the  said  lands  and  grounds 
hereby  directed  to  be  divided  and  inclosed 
(^except  such  manorial  rights  as  are  here- 
after   reserved    to    the    said  Maigsiet 
Walker,   her  heirs  and  assigns"),  and 
that  all  rights  of  common,  &c.,  should 
cease  over  the  said  lands   (esEcept  tuch 
tnatwrial  rights  as  last  aforesaid).    Then 
the  reservation  clause  was  as  Mows— 
"And  be  it  further  enacted  that  nothing 
herein  contained  shall  prejudice,  lessen  or 
defeat  the  right,   title  or  interest  of  the 
the  said  Margaret  Walker,  her  heirs  or 
assig^ns,  or  of  any  other  person  or  persons 
who  shall  respectively  for  the  time  being 
be  lady  or  ladies,  lord  or  lords  of  any 
manor  or  manors,  lordship,  lordships  or 
reputed  manors  or  lordships  withmihe 
jurisdiction  or  limits  whereof  the  said 
township  of  Messingham,  or  the  said  part 
of  the  said  hamlet  of  East  Butterwick,  or 
the  said  fidds,  inges,  meadows,  paatiires, 
moors  and  other  commonable  kuids  and 
waste  grounds  hereby  directed  to  be  in- 
closed or  exonerated  &om  tithes,  or  anj 
part  thereof,  respectively,  are  compnsed, 
of^  in  or  to  the  seignory  or  royalties  in- 
cident or  belongiog  to  such  manor  or 
lordship,  or  ei&er  or  any  of  them;  tmi 
that  the  said  Margaret  Walker,  and  all 
succeeding  lords  or  ladies  of  the  said 
manor,  shaQ  and  may  from  time  to  time^ 
and  at  all  times,  hold  and  enjoy  all  rents, 
quit  rents,  and  other  rents,  reliefs,  duties, 
customs  imd  services,  and  all  oourts,  p»- 
quisites  and  profits  of  courts,  rights  of 
fishery,  and  liberty  of  hawking,  hnnting, 
coursing,  fishing  and  fowling  within  the 
said  manor,  and  all  tolls,  fiurs,  maris, 
markets,  stallage,  goods  and  chattels  of 
felons  and  fugitives,  felons  of  themselves, 
and  put  in  exigent,  deodands,  treBsuie 
trove,  waifs,  eetrays,  forfieitaies,  rojalties, 
jurisdictions,     fituichises,     matters  and 
things  whatsoever  to  the  said  manor  or  to 
the  lord  or  lady  thoeof  incident  or  be- 
longing, or  which  have  been  heretofore 
held  and  enjoyed  by  the  said  Margarrt 
Walker  or  any  of  her  ancestors  (othw 
than  and  except  such  common  ri^  as 
oonld  or  might  be  claimed  by  the  slid 
Maigaret  Walker  as  owner  of  the  anil 


Digitized  by 


Google 


Vol.  42.] 


TRiNrrr  term,  1873. 


285 


and  inhwrifawioe  of  tbe  said  oommons  or 
waste  gronndB)  in  aa  full,  ample,  ezten> 
sire  and  beneficial  a  manner  to  all  intents 
and  pnrpoBea  as  tbey  respeotiyely  conld 
or  might  have  held  and  enjoyed  the  same 
in  case  this  Act  had  not  been  made." 

Now  the  qnefltion  in  the  case  is  whether 
the  right  of.  shooting  over  the  wastes  of 
the  manor  belonging  to  the  lord  as  owner 
of  the  soil  is  preserved  hj  the  clause  of 
reeerration  referred  to,  so  as  to  give  him 
the  exolnsire  right  to  shoot  over  the 
allotted  lands,  or  whether  it  is  eztin- 
gnished  by  virtne  of  the  Act. 

There  are  several  cases  wherein  similar 
questions  have  arisen  npon  Acts  of  Par> 
liament  more  or  less  varyiag  in  their 
language,  but  the  case  most  relied  on  by 
the  defendant's  ooansel  was  that  of 
Hwart  T.  Oraham  (1).  In  that  case  the 
defendant  was  lord  of  the  manor  of 
Nichol  Forest  and  owner  of  a  certaLa  nnin- 
dosed  stinted  pasture  called  Bailey  Hope, 
parcel  of  the  said  manor.  An  Act  was 
passed  for  dividing  and  allotting  Bailey 
Hope,  and  one-twelflh  was  directed  to  be 
allotted  to  the  defendant  as  lord  of  the 
manor  of  Nichol  Forest,  in  satis&ction  for 
all  his  right  and  interest  as  such  lord  ia 
and  to  tiie  soil  of  the  stinted  pasture. 
The  mines,  &c.,  however,  were  reserved 
together  with  the  right  of  shooting,  SfC, 
"  ooerthe  stinted  vagtufe  and  emery  part  and 
aUotmont  {hereof."  The  House  of  Lords 
held  that  the  reservation  was  not  of 
seignorial  and  manorial  rights,  but  of  the 
territorial  right  of  shooting  over  the 
stinted  pasture  to  which  it  was  expressly 
confined,  and  upon  that  ground  gave 
judgment  in  favour  of  the  right.  Where, 
however,  in  the  subsequent  case  of  Bruce 
V.  SiMimeU  (2)  the  reservation  extended 
to  manorial  rights,  and  the  right  of  shooting 
was  not  so  confined  to  the  wastes  to  be  al- 
lotted, but  extended  throughout  the  town- 
ship and  manor,  the  Court  of  Exchequer 
held  the  case  distinguishable  &om  Ewart 
V.  Grahamt  (1)  and  decided  against  the 
territorial  right  claimed,  being  of  opinion 
that  the  reservation  was  only  intended  to 

(1)  7  H.  L.  Cas.  331  ;  i.  c  29  Law  3.  Bep. 
{k.8.)  Szcb.  88 ;  and  in  Ex.  Cb.,  1  HurL  &  K. 
650 ;  8.  c.  26  Law  3.  Bep.  (n.s.)  Exch.  97. 

(3)  d  Huzl.  &  N.  S09 ;  s.  c.  nom.  Bruce  y.  Belli- 
fM,  29  Law  J.  Bep.  (k.s.)  Escb.  297. 


preserve  any  manorial  rights  the  lord 
might  have,  if  any  such  existed,  and  not 
his  territorial  right  as  owner  of  the  soil. 
Indeed,  the  result  of  all  the  cases  seems 
to  be  that  in  each  case  the  question,  in  the 
absence  of  any  right  of  free  warren  beforo 
the  inoloBure,  is  whether  the  Act  intended 
to  preserve  the  territorial  right  of  the 
lord  as  owner  of  the  soil  of  the  waste  to 
be  inclosed,  or  merely  such  manorial 
rights  as  the  lord  might  be  able  to  shew 
he  possessed  before  the  passing  of  the  Act. 
Now  in  the  present  case,  the  daim 
of  the  defendant  was  rested  solely  on  the 
territorial  right  arising  from  the  owner- 
ship of  the  soil  which  it  was  said  still 
existed,  having  been  reserved  to  the  lord 
under  whom  he  claimed  by  the  Act  of 
Parliament,  but  we  are  of  opinion  the 
statute  never  contemplated  the  preservtk- 
tion  of  that  territorial  right,  but  intended 
to  extinguish  it  altogether.  It  was  ad- 
mitted that  it  was  so  extinguished  unless 
preserved  by  the  reservation  clause,  but 
it  appears  to  us  that  the  rights  reserved 
by  that  clause  were  merely  manorial 
rights,  for  not  only  are  those  rights  as 
thereafter  to  be  reserved  expressly  de- 
scribed in  the  Act  as  manorial  rights,  but 
all  the  rights  specified  in  the  clause  itself 
are  manorial  rights,  and  the  right  of 
shooting  specified  therein  is  not  confined 
to  the  lands  to  be  inclosed,  but  is  ex- 
tended generally  throughout  the  manor, 
thereby  bringing  the  case  within  Bruce  v. 
HaUvwell  (2)  and  distinguishing  it  firom 
Ewart  V.  Oraham  (1).  It  was  argued 
indeed  that  even  if  the  terms  of  the 
reservation  clause  included  the  right 
claimed,  that  the  exception  in  that  clause 
would  still  have  excluded  it  under  the 
words  "  other  than  and  except  such  com- 
mon right  as  could  or  might  be  claimed 
by  the  said  Margaret  Walker  as  owner  of 
the  soil  and  inheritance  of  the  said 
common  or  waste  grounds,"  as  although 
the  word  "  common  "  here  is  in  any  view 
inaccurately  used,  it  could  only  be  an  ex- 
ception arising  out  of  the  reservation,  and 
the  reservation  does  not  include  mere 
commonable  user  such  as  depasturing,  dec. 
It  is,  however,  unnecessary  farther  to 
consider  that  point  in  fevour  of  which 
much  might  be  urged,  inasmuch  as  in  oar 
opinion  we  clanse  of  re^rvation  dpes  nof 
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iDdnde  tlie  right  as  daimed.  We  tidnk, 
therefbre,  our  jndgmeat  aa^t  to  be  in 
favonr  of  the  plaintiff. 

HoHTiLur,  J. — Thia  vas  aa  action  of 
treBpafls  for  breaking  and  entering  two 
freehold  cloeee,  formerly  parcel  of  the 
vasteB  of  the  manor  of  Meaaingham. 

The  defendant  jostified  the  trespaes 
under  an  alleged  right  of  shooting  over 
the  loetu  in  quo  in  William  Smith,  by 
whose  authority  he  shot  there.  The  case 
was  tried  before  Brett,  J.,  at  the  Lincoln 
Spring  Assizes,  1871,  when  a  verdict  was 
fonnd  for  the  plaintiff  subject  to  a  Special 
Case. 

By  this  case,  it  appears  that  prior  to 
and  in  the  year  1798,  a  Miss  Walker  was 
lady  of  the  manor  of  Measingham,  and 
also  the  proprietor  of  messuages  and 
lands  within  the  manor,  as  more  fully 
mentioned  in  the  recitals  of  the  Inclosnre 
Act  BL-t  out  in  the  case.  In  the  year 
1798  an  Act  of  Parliament  was  passed, 
intituled  "  an  Act  for  dividing,  inclosing, 
allotting  and  improvinc^  the  sereral  open 
and  common  fields,  iiigcs,  meadows,  paa> 
tures,  moors,  commonH,  wastes  and  other 
uuinclosed  lands  and  grounds  within  the 
township  of  Messingham,  and  that  part  of 
the  hamlet  of  East  Butterwick  in  the 
parish  of  Messingham  in  the  county  of 
I4ncoln." 

By  that  Act, — after  reciting  as  follows, 
viz., "  Whereas  there  are  within  the  town- 
ship  of  Messingham,  and  that  part  of  the 
hamlet  of  East  Butterwick  which  lies 
within  the  parish  of  Measingham  in  the 
county  of  loncoln,  several  open  and  nnin- 
closed  commons,  fields,  inges,  meadows, 
pastures,  moors,  commons,  wastes  and 
■uninclosed  lands  and  grounds  which  are 
distinguished  by  several  names  and  which 
contain  together  five  thousand  acres  or 
thereabouts : 

"  And  whereas  Margaret  Walker, 
spinster,  is  lady  of  the  manor  of  Messing- 
ham aforesaid,  which  comprises  that  part 
of  the  said  hamlet  of  East  Butterwick, 
which  lies  within  the  said  parish  of 
Messingham,  and  ag  stich  is  interested  in 
the  soil  of  the  waste  grounds  within  the 
same  manor,  and  the  said  Margaret 
Walker  is  also  proprietor  of  cUvers 
messages  and  rights  of  common,  and  of 


■eTeEBlmdoanrM  aad  open  and  innnelaHi 
lands  and  groimda  within  the  aaidtoiro- 
ship  and  part  of  the  said  hamlet: 

"  And  whereas  the  Bight  Bev.  the  Lord 
Bishop  of  Lincoln  is  impropriator  of  the 
rectory  and  grange  of  Meamngfaam  afote. 
aaad,  and  Mary  Sanderson,  of  Hammer. 
smith,  in  the  county  of  Middlesex,  widov, 
ia  leaaee  thereof  and  the  aaid  biahop  and 
the  aaid  Mary  Sanderson,  as  his  lessee,  are 
entitled  to  all  the  great  tithes  groving, 
renewing  or  arising  within  the  tithaUs 
places  of  and  part  of  the  said  hunlet  and 
to  certain  glebe  landa  and  right  of  com- 
mon in  the  aaid  open  common  fields,  isges, 
meadows,  pastnrea,  moors,  commong, 
waatea  and  uninclosed  gronnda : 

"  And  whereaa  the  aaid  Bishop  of  Linoob 
and  the  right  worshipful  the  dean  and 
chapter  of  the  cathedral  church  of  the 
bleaised  virgin  Mary  of  Lincoln,  are  alter- 
nate patrona  of  the  nnited  vicarage  of 
Messingham  with  Bottesford,  and  the 
Bev.  Inward  Jordan,  derk,  isthepreeaii 
vicar,  and  as  such  is  entitled  to  certain 
glebe  lands  and  rights  of  common,  andall 
vicarial  tithes  yearly  ariaing  and  inraeis- 
ing  within  the  said  parish  of  Messin^iam ; 

"And  whereas  the  said  Mwgaret 
Walker,  John  Henry  Maw  and  Franca 
EdwardMorley,  Esquires,  Thomas  Baven, 
Bichard  Boadly,  and  several  other  per- 
sons are  the  owners  and  proprietors  of  the 
residue  of  all  the  said  open  common, 
fields,  inges,  meadows,  paaturea,  moors, 
commons,  wastes  and  other  uninclosed 
lands  and  grounds  in  the  aaid  township 
of  Messingham,  and  that  part  of  the  aaid 
hamlet  of  East  Butterwick  in  the  nid 
parish  of  Messingham,  and  are  re- 
spectively entitled  to  right  of  common, 
and  other  rights  therein  in  different  pro- 
portions : 

"And  whereas  the  several  lands  d 
the  said  proprietor  in  the  said  open 
fields,  inges,  meadows  and  pastures  He 
intermix^  and  dispersed  in  small  parcels 
and  inconveniently  situated  for  the  seve- 
ral owners  and  proprietors  thereof^  and  the 
same,  as  also  the  said  conmions  and  waste 
grounds,  are  capable  of  great  improvement 
by  an  inclosnre,  and  it  would  be  also  vay 
beneficial  to  the  said  owners  and  pro- 
prietors in  general  if  the  said  fields,  ii^^ 
meadows,   pastures,    moors. 
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vasiieB  and  oilier  iminolosed  lands  and 
groimds  were  dividedandinolosed,  drained 
and  improved  and  specific  parts  allotted 
to  the  seyeral  persons  interested  therein 
in  proportion  to  their  respective  property, 
Tights  of  common,  and  other  interests 
therein,  and  satisfaction  made  for  all  the 
tithes  within  the  said  township  and  said 
part  of  the  said  hamlet  in  manner  herein* 
after  mentioned," — commissioners  were 
appointed  for  allotting  and  inclosing  the 
open  common  fields,  wastes  and  other 
nninclosed  lands  and  gronnds,  and  were 
required,  after  making  allotments  for  the 
repairs  of  roads  and  other  purposes,  to 
sot  oat  and  allot  to  Miss  Walker,  her 
heirs  and  assigns,  as  ladj  of  the  said 
manor  (ezclnsive  of  all  other  allotments 
of  Miss  Walker  in  respect  of  her  other 
property),  snch  part  of  the  residae  of  the 
commons  and  waste  gronnds  as  should 
iu  the  judgment  of  the  commissioners 
eqnal  in  value  one-twentieth  of  the  said 
conmions  and  waste  gronnds  in  lieu  of 
and  as  a  full  compensation  for  the  right 
and  interest  of  Miss  Walker,  her  heirs 
and  assigns,  in  and  to  the  soil  of  the  said 
commons  and  waste  grounds. 

The  commissioners  were  also  required 
to  assign,  allot,  set  out  and  divide  the 
residue  of  the  said  commons  and  waste 
grounds  within  the  township  and  hamlet 
amongst  the  persons  having  rights  of 
common  therein,  and  it  was  provided  by 
the  Act  that  the  allotments  to  be  made 
onder  it  should  be  held  by  the  same 
tenure  as  the  lands  in  respect  of  which 
the  allotments  were  made.  The  Act  went 
on  to  provide  that  the  lands  and  grounds 
to  be  set  out  and  allotted  to  the  persons 
who  by  the  Act  were  entitled  to  the  same, 
should  be  vested  in  them  respectively  in 
full  bar  of  and  satisfaction  for  all  rights 
of  common,  and  other  rights  and  interests 
whatsoever,  in,  over  and  upon  the  said 
lands  and  grounds  directed  to  be  divided 
and  inclosed  (except  snch  manorial  rights 
as  were  thereinafter  reserved  to  Miss 
Walker,  her  heirs  and  assigns),  and  that 
immediately  after  the  making  of  the  divi- 
sion and  fdlotments,  aU  rights  of  com- 
mon in,  over  and  upon  all  the  lands  and 
grotmds  thereby  intended  to  be  inclosed, 
and  all  tithes  and  other  ecclesiastical  pay- 
ments arising  oat  of  the  said  commons 


and  waste  grounds,  and  all  i 
and  grounds  lying  witUn  the  said 
ship  and  hamlet  (except  such  manorial 
rights  as  last  aforesaid,  mortmain,  Easter 
offerings  and  surplice  fees),  should  cease, 
determine  and  for  ever  be  extinguished. 

The  Act  also  contained  the  following 
clause — "  And  be  it  further  enacted  that 
nothing  herein  contained  shall  prejudioe, 
lessen  or  defeat  the  right,  title  or  interest 
of  the  said  Margaret  Walker,  her  heirs  or 
assigns,  or  of  any  other  person  or  persons 
who  shall  respectively  for  th  e  time  being  be 
lady  or  ladies,  lord  or  lords  of  any  manor 
or  manors,  lordship  or  lordships,  or  re- 
puted manors  or  lordships,  within  the 
jurisdiction  or  limits  whereof  the  said 
township  of  Messingham,  or  the  said 
part  of  the  said  hamlet  of  East  Butter- 
wick,  or  the  said  fields,  inges,  meadows, 
'  pastures,  moors  and  other  commonable 
lands  and  waste  grounds  hereby  directed 
to  be  inclosed  or  exonerated  from  tithes, 
or  any  part  thereof  respectively,  are  com- 
prised of,  in  or  to  the  seignory  or  royal- 
ties incident  or  belonging  to  such  manor 
or  lordship,  or  either  or  any  of  them ;  but 
that  the  said  Margaret  Walker  and  all 
succeeding  lords  and  ladies  of  the  said 
manor  ahaii.  and  may  from  time  to  time 
and  at  all  times  hold  and  enjoy  all  rents, 
quit  rents  and  other  rents,  relie&,  duties, 
customs  and  services  and  all  Courts,  per- 
quisites and  profits  of  Courts,  rights  of  fish- 
ery and  liberty  of  hatching,  hunting,  coursing, 
fishing  and  fowling  within  the  said  manor, 
and  all  toUs,  fairs,  marts,  markets,  stallage, 
goods  and  chattels  of  felons  and  fiigitives, 
felons  of  themselves,  and  put  in  exigent, 
deodands,  treasure  trove,  waifs,  estrays, 
forfeitures,  royalties,  jurisdictions,  fran- 
chises, matters  and  things  whatsoever  tt) 
the  said  na/nffi;  or  to  the  lord  or  lady  thereof, 
incident  or  belonging,  or  which  have  been 
heretofore  held  and  enjoyed  by  the  said 
Margaret  Walker,  or  any  of  her  ancestors 
(other  than  arid  except  such  common  right 
as  could  or  might  be  claimed  by  the  said 
Margaret  Walker  as  owner  of  the  soil  and 
inheritance  of  the  said  commons  or  waste 
grounds),  in  as  full,  ample,  extensive  and 
ben^ial  a  manner  to  all  intents  and  pur- 
poses as  they  respectively  cotiid  or  mighi 
have  held  and  enjoyed  the  aoiM  in  ease  this 
Aot  had  not  been  made"    . 
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On  tiie  15th  of  October,  1804,  the  com. 
misfflonerti  made  their  award,  and  therebf  , 
after  stating  that  the  ancient  inclosed 
lands  contained  488  acres,  and  that  the 
fields,  inges,  meadows,  pastures,  moors, 
commons,  wastes  and  nninclosed  lands  di. 
rected  to  be  divided  and  inclosed  con- 
tained 5,660  acres,  allotted  and  awarded 
to  the  Misses  Walker  (the  devises  of  the 
Miss  Walker  mentioned  in  the  Act,  and 
the  then  ladies  of  the  manor  and  owners 
of  Miss  WaJker's  freehold  property),  four 
allotments,  containing  170  aores,  and  in 
their  judgment  equal  in  valne  to  one- 
twentieth  of  the  wastes,  &o.,  in  lien  of 
a<nd  as  a  fall  compensation  and  satisfac- 
tion for  the  right  and  interest  of  the  then 
ladies  of  the  manor,  in  and  to  the  soil  of 
the  said  commons  and  waste  groands. 

The  commissioners  by  their  award  also 
assigned,  allotted  and  divided  the  residue 
of  ihe  open  commons,  fields,  inges,  mea- 
dows, pastures,  moors,  commons,  wastes 
and  other  nninclosed  lands  and  grounds  to 
the  several  persons  therein  mentioned,  to 
be  vested  in  them  in  fall  bar  and  satisfac- 
tion for  all  commons,  rights  and  other 
interests  of  the  said  persons  therein,  and 
also  in  lieu  of  and  as  compensation  for 
such  closes  or  parcels  of  ancient  inclosnres 
as  were  therein  directed  to  be  exchanged. 
To  the  Misses  Walker  were  awai*ded  757 
acres,  of  which  between  one  and  two  acres 
were  in  respect  of  old  inclosnres  taken  in 
exchange.  The  William  Smith,  nnder 
whom  the  defendant  justified,  is  the  now 
lord  of  the  manor  of  Messingham,  and  the 
owner  of  the  property  formerly  belonging 
to  Miss  Walker.  The  Special  Case  set 
out  a  quantity  of  evidence  as  to  the  per- 
sons who  had  since  the  award  shot  over 
the  ancient  freehold  within  the  manor, 
and  also  over  the  allotments  which  had 
formerly  been  parcel  of  the  wastes  and 
commons  of  the  manor,  bat  it  is  unne- 
cessary to  refer  to  this  evidence,  as  Mr. 
Field,  who  argued  the  case  for  the  defen- 
dant, admitted  that  he  could  not  support 
a  claim  pat  forward  by  Mr.  William  Smith 
to  a  right  of  free  warren  over  the  lands 
within  the  ambit  of  the  manor,  or  to  a 
prescriptive  right  to  shoot  over  the  whole 
of  the  manor ;  and  that  the  only  ground 
on  which  the  defendant  could  justify  the 
trespass  in  (question  Vf^  that  before  the 


LudoBiixe  Act  the  lord  of  the  maiu>r  had, 
hr  Tirtae  of  his  ownership  of  the  soil,  a 
right  to  shoot  over  the  wastes  of  ihe 
manor,  and  that  this  right  was  not  taken 
away  by  the  provisions  of  the  Tnclosure 
Act.  I  may,  however,  observe  that  there 
appeared  to  have  b^en  constant  disputes 
as  to  the  right  to  shoot  over  the  allot- 
ments since  the  inclosure,  and  there  was 
consequently  no  such  usage  so  as  to 
amount  to  an  exposition  of  the  intention 
of  the  legislature,  supposing  such  usage 
to  be  admissible  for  that  purpose.  Mr. 
MeUor,  who  appeared  for  the  plaintiff, 
contended  that  the  allotment  of  one- 
twentieth  of  the  wastes,  &o.,  was  intended 
to  be  in  ftill  satisfaction  of  all  the  lord's 
rights  as  owner  of  the  soil,  including  the 
right  to  sport  over  the  wastes,  and  that 
a^r  the  inclosure  the  sole  right  of  sport- 
ing over  the  various  aUotments  of  the 
wastes  was  in  the  respective  owners  of 
such  allotments. 

For  the  plaintiff  the  cases  of  Bruce  v.. 
Malliwell  (2)  and  Bobinson  v.  Wray  (3) 
were  cited,  and  for  the  defendant  those  of 
JEhoartv.  Graham  (1),  aSirming  the  judg- 
ment of  the  Exchequer  Chamber,  which 
had  reversed  the  judgment  of  the  Court 
of  Exchequer,  and  Lord  Leconfield  v.  Dixon 
(4).  It  is  not  very  easy  to  reconcile  all  the 
decisions,  and  unfortunately  the  lan^age 
of  the  Act  of  Parliament  in  this  case 
differs  from  that  of  all  the  Acts  which 
formed  the  subject  of  discussion  in  the 
cases  already  decided.  It  is  not  necessary 
to  consider  whether,  if  this  had  been  rei 
Integra,  the  right  of  the  lord  to  shoot  over 
the  wastes  of  the  manor  would  be  inclnded 
in  a  reservation  such  as  that  contained  in 
the  Act  now  under  consideration,  for  the 
case  of  Ewart  v.  Orahani  (1)  is  a  decision 
of  the  House  of  Lord  shy  which  this  Court 
is  bound,  and  unless  this  case  be  distin- 
guishable from  that^  the  defendant  is  en- 
titied  to  our  judgment. 

It  seems  to  me  that  that  case  is  a 
direct  anthoriiy  that,  notwithstanding  the 
enactment  that  one-twentieth  of  the 
wastes  should  be  allotted  to  the  lord  iu 
full  of  all  rights  as  owner  of  the  soil,  the 

(3)  Law  Kep.  1  C.P.  490. 

(4)  36  Law  J.  Kep.  (n.8.)  Exch.  102 ;  «.  e.  Law 
Rep.  2  Exch.  202;  and  in  Exch.  Ch.  87  Lav  J. 
Bep.  (K.8.)  iflscb.  33  i  B.  c  Law  Bep.  3  Es4u  8<V 
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teBerration  danse  would  resenre  to  Um 
the  territorial  rights  he  had,  as  lord  of  the 
manor,  of  Bhooting  over  the  wastes,  tm> 
less  the  words,  "  other  and  except  sach 
common  right  as  coold  or  might  be 
Gkdmed  by  Miss  Walker  as  owner  of  the 
toil,  and  inheritance  of  the  said  common  or 
waste  groonds,"  can  be  read  as  applying 
to  the  exdtuive  right  which  the  lord  as 
owner  of  the  soil  had.  Both  in  that  case 
and  in  the  present  it  seems  to  me,  as 
pointed  ont  by  Coleridge,  J.,  in  the  Ez- 
cheqoer  Chamber,  and  by  Wightman,  J., 
in  the  House  of  Lords,  that  it  was  the 
intention  of  the  legislature  to  preserve  to 
the  lord  aU  the  rights  of  sporting  (if  any) 
wbich  he  de  facto  enjoyed  before  the  in- 
closare,  althongh  such  rights  could  not 
any  longer  be  enjoyed  by  him  in  the  same 
character  after  the  ownership  of  the  soil 
was  taken  from  him. 

It  has  been  suggested  that  this  view  is 
inconsistent  with  &e  language  of  earlier 
sections,  "  except  such  manorial  rights  as 
hereinafter  reserved,"  but  I  think  this 
short  mode  of  referring  to  the  sabseqnent 
reservation  may  well  refer  to  a  right  of 
shooting  which  the  lord  enjoyed,  only  be- 
caose  he  was  lord  of  the  manor,  and  as 
snoh  owner  of  the  soil  of  the  wastes  of  the 
manor.  If  I  am  right  in  this  view,  it  only 
remains  to  consider  whether  the  words  of 
the  exception  to  the  reservation  clause,  to 
which  I  have  already  alluded,  are  suffi- 
cient to  distinguish  this  case  from  that  of 
Etoart  V.  Qraham  (1),  and  I  am  of  opinion 
they  are  not. 

It  is  difficnlt  to  pnt  a  technical 
legal  meaning  on  the  words  in  question, 
but  I  think  that  they  may  fairly  be  con- 
strued as  applying  to  rights  which  the 
lord  of  the  manor  exercised  conjointly  with 
the  persons  entitled  to  rights  of  common ; 
such  as  the  right  of  turning  ont  cattle  and 
the  right  to  cut  turf,  althongh  the  right  in 
this  respect  of  the  lord  may  not  be,  legally 
speaking,  a  right  of  common,  and  may  be 
greater  than  that  of  the  commoners,  as 
he  was  not  limited  in  the  exercise  of  the 
rights  provided  he  left  a  sufficiency  of  com- 
mon for  the  commoners,  and  that  they 
ought  not  to  be  construed  as  applying  to 
rights  to  which  the  lord  was  entitled  to 
the  exclusion  of  all  others,  such  as  the 
i%lit  of  sporting  over  the  wastes. 


For  instances  of  a  meaning,  not  strictly 
the  legal  one,  being  given  to  similur 
words,  see  the  cases  of  Ashew  v.  WUkin- 
son  (5),  Lloyd  v.  Lord  Powis  (6)  and 
Oreathead  v.  Morlmj  (7).  It  has  been 
suggested  that  these  words  are  to  be  con- 
strued as  "  rights  over  the  commons,"  but 
in  my  opinion  this  is  not  their  proper  con- 
struction, and  I  think  wo  ought  not  to 
cut  down  the  operation  given  to  the  re- 
servation clause  by  the  House  of  Lords, 
by  attributing  this  effect  to  words  of  such 
ambigous  meaning.  The  case  of  Bruce  v. 
Hcdliwell  (2)  was  decided  in  the  year 
1860,  after  the  decision  of  Etoart  v.  Qra- 
ham (1),  and  it  was  there  held  that  the 
exclusive  right  of  the  lord  to  kill  game 
on  the  inclosed  lands  was  taken  away,  but 
there  the  Act  expressly  excepted  from  the 
reservation  to  the  lord  "such right  "  (not 
saying  "  common  ")  "  as  might  be  claimed 
by  him  as  owner  of  the  soil, "  and  there  were 
no  words  as  in  this  case  and  in  Ewart  v. 
Qraham  (1)  sufficient  to  preserve  to  the 
person,  who  was  lord  of  the  manor  at  the 
time  of  inclosnre,  the  right  of  shooting 
after  he  ceased  to  fill  the  character  of 
owner  of  the  soil  of  the  wastes.  In  that 
case,  too,  the  words  of  the  clause  which 
it  was  contended  gave  the  lord  the  right 
to  the  game,  applied  to  lands  not  wit£in 
the  manor,  and^as  remarked  by  BramweU, 
B.,  it  conld  not  be  contended  that  the 
intention  was  to  confer  on  the  lord  the 
right  to  sport  on  lands  over  which  he  had 
no  such  right  before ;  whereas  hero,  as  in 
Ewart  V.  Oraham  (1),  the  reservation  is 
only  over  the  wastes  proposed  to  be  in- 
closed, over  which  the  lord  before  the 
inclosnre  had  the  right  of  sporting.  The 
other  case  relied  on  by  Mr.  Mellor — Robin- 
son V.  Wray  (3) — was  decided  on  an  Act 
of  Parliament,  the  language  of  which  is 
80  different  from  that  before  ns,  that  it 
has  no  bearing  upon  the  present  case. 
Neither  do  I  think  that  Lord  Leconfield  v. 
Dixon  (4)  is  an  authority  bearing  on  this 
case.  There  the  20th  section  of  the  In- 
closnre Act  directed  an  allotment  to  the 
lord  in  satisfiEiction  of  his  rights  as  owner 

(5)  8  B.  &  Ad.  162. 

(6)  4  E.  &  B,  485;  8.  &  24  Law  J.  Rep.  (m.8.) 
Q.B.  146. 

(7)  3  Han.  &  G.  139;  «.  c  10  Law  J.  Bep. 
(i(.s.)  C.P.  246. 
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of  the  soil  (except  as  thereinailer  ex- 
cepted), and  the  reservation  clause  re- 
served all  righta  (except  snch  as  were 
expressly  taken  a^way  by  the  Act),  and  it 
is  therefore,  in  my  opinion,  no  anthority 
in  favour  of  the  present  defendant.  Under 
these  circnmstances,  I  think  that  this 
case  CeJIs  within  the  anthoriiy  of  Ewart  v. 
Oraham  (1),  by  which  we  are  bound,  and 
that  our  judgment  ought  consequently  to 
be  for  the  defendant.  But  the  case  is  to 
my  mind  by  no  means  a  clear  one,  depend- 
ing as  it  does  on  language  to  which  it  is 
very  difficult  to  give  a  clear  or  satisfactory 
meaning,  and  I  need  hardly  say  that  the 
doubts  which  I  cannot  but  feel  as  to  the 
soundness  of  the  conclusion  at  which  I 
have  arrived,  are  considerably  increased 
by  the  fact  of  my  two  learned  brothers, 
for  whose  opinion  I  entertain  the  highest 
respect,  having  arrived  at  a  diflFerent 
conclusion. 

Judgment  for  the  pUuntiff. 

Attorneys— Scott  &  Co.,  for  plninti£f ;  Pilgrim  & 
Phillips,  for  defendant. 


(I«  the  Second  Division  of  the  Oourt.) 

1873.       ■)     TDLLY  AMD  ANOTHEB  (appeU 

May  5 ;     >        lants)    v.'  tekbt     (re- 
Jane  13.  J         e^ondent). 

Oharter-Party  —  Freight  —  Delivery  of 
Damaged  Cargo — Invoice  Quantity  as  per 
Bill  of  Lading — "  Quantity  and  Qiudity 
wiknown." 

A  charter-party,  mider  which  a  ship  was 
chartered  for  a  grain  cargo  from  the  Danube 
to  the  United  Kingdom  for  certain  freight, 
"  per  imperiai  quarter  delivered,"  contained 
a  provision  thai  in  the  event  of  the  cargo,  or 
any  part  thereof,  being  delivered  in  a  da- 
maged or  heaied  condition,  the  freight  should 
be  payable  on  the  invoice  quantity  taken  on 
board,  as  per  bill  of  lading,  or  half-freigld 
u/pon,  the  danuiged  or  heated  portion,  at  the 
captain's  option.  The  hiU  of  lading  stated 
that  1,021  kilos,  were  shipped  on  board; 
bnt  iJie  master  added  at  the  end  of  the  bill  of 
lading,  before  signing  it,  tlie  words,  "  quan- 
tity and  qiiaUty  unknovm."      The  cargo 


having  beooma  heaied  on  the  vayagt,  Ott 
master  claimed  to  exercise  his  option,  cmd  to 
be paM  freight  upon  the  invoice  quaMy,(u 
per  biU  of  lading : — Held,  that  the  oddAiiM 
of  the  words  "  quantity  and  qwdUy  vn. 
known  "  to  the  bill  of  lading  by  the  mailer 
did  not  take  away  his  right  to  he  paij 
freight  upon  tlis  invoiced  quantity  m  Ote 
bill  of  lading,  and  that  the  object  and  e/«i 
of  that  memorandum  was  merely  to  proUd 
the  captain  against  any  mistake  that  migU 
occur  in  the  invoice  quantity  in  thehilii^ 
lading,  in  case  of  alleged  sJiari  deUteni  «r 
deterioration  not  caused  by  hit  dtfavU. 

Appeal  from  the  County  Court  of  Kmi 
The  appellants  were  the  plaintilE^  in 
the  County  Court,  and  owners  of  tbs 
British  barque  Avoea,  and  the  respondent 
was  the  defendant  in  the  County  Conit, 
and  a  comfactor  at  Bamsgate. 

The  plaint  was  issued  to  recover 
86{.  8s.  lid.,  for  balance  of  freight  on 
2,368  quarters  of  barley,  ex  Avoea,  as  per 
bUl  of  lading.  The  defendant  paid  62. 
into  Court.  The  cause  was  heard  by  the 
County  Court  Judge  without  a  joiy,  and 
he  found  the  facts  to  be,  that  in  Sq>tem' 
ber,  1872,  the  Avoea  was  at  II»uIa,on 
the  Danube,  and  M.  &  Co.,  merchants  at 
that  port,  shipped  on  board  the  Avoea  a 
cargo  of  barley,  for  which  the  master  d 
the  Avoea  signed  biUs  of  lading  u 
follows — "  M.  &  Co.,  Galatz  and  Ifaraik 
Shipped  in  good  order  and  condition,  hj 
Messrs.  M.  &  Co.,  in  and  upon  the  good 
ship  called  the  Avoea,  British  flag,  'whereof 
is  master  for  the  present  voyage  John 
Coates,  and  now  ri<£ng  at  anchor  in  tfaii 
port  oi  Ibraila,  and  bound  for  QuBens- 
town  or  Falmouth  for  orders,  as  jw 
charter-party  dated  Gralatz,  2nd  of  Sep- 
tember, 18?2.  Kilos.  1,021,  one  thousand 
and  twenty-one  kilos.,  Ibraila  measare, 
barley,  Dannbian  produce,  of  the  crop 
1872,  sound,  dry,  sifted,  and  well-condi- 
tioned, which  are  to  be  delivered  in  the 
like  good  order  and  condition  at  the  afore- 
said port  of  discharge  (the  act  of  God, 
the  Queen's  enemies,  Are,  and  all  and 
every  other  dangers  and  accidents  of  the 
seas,  rivers  and  navigation,  of  vhiteva 
nature  and  kind  soever  exce^ed),  onto 
the  order  of  Messrs.  F.  M.  &  Co.,  of  IJm-' 
don,  on  being  paid  freight,  and  allofiier 
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conditions  for  the  said  goods,  according 
to  charter-party  as  above.  In  witness 
whereof  the  master  or  purser  of  the  said 
ship  hath  afi&rmed  to  three  bills  of  lading, 
all  of  this  tenor  and  date,  the  one  of  which 
being  accomplished,  the  others  to  stand 
void.  Datod  in  Ibraila,  14th  of  Sep- 
tember,  1872.  The  captain  declares  he 
has  received  all  his  fall  and  complete 
cargo.  Ten  days  expended  in  loading, 
twenty  remain  for  discharging.  Quantity 
aiid  qualiiy  tmknovm.  John  Coates." 
The  words  "  quantity  and  quality  un- 
known "  were  in  the  hand-writing  of 
■John  Coates,  and  were  added  by  him  to 
the  bill  of  lading  presented  to  him  by  the 
shippers  just  before  he  signed  it.  It 
was  almost  an  invariable  custom  witli 
g^rain  cargoes  for  the  masters  of  vessels  to 
add.  these  words  before  their  signature  to 
bills  of  lading  for  their  own  protection, 
when,  as  in  this  case,  they  have  not  kept 
account  of  the  quantity  of  cargo  shipped 
in  their  vessels.  The  charter-parfy  re- 
ferred to  in  the  bill  of  lading  was,  as  far 
as  was  material  to  this  case,  as  follows — 
"  Memorandum  for  charter.  Galatz,  2nd 
of  September,  1872.  It  is  this  day  mu- 
tually agreed  between  Captain  Coates,  of 
the  good  ship  or  vessel  called  the  Avoca, 
A  1  red,  of  Newcastle,  of  the  burthen  of 
266  tons  register,  whereof  himself  is 
master,  and  Messrs.  M.  &  Co.  merchants, 
that'  the  said  ship  being  tight,  staunch 
and  strong,  shall  load  here  or  at  Ibraila, 
in  the  usual  and  customary  manner,  a  full 
and  complete  cargo  of  wheat  or  grain,  at 
the  option  of  the  freighters,  not  exceeding 
what  she  can  reasonably  stow  and  carry, 
and  shall  therewith  proceed  to  a  safe  port 
in  the  United  Kingdom  of  Great  Britain 
and  Ireland,  calhng  at  Queenstown  or 
Falmouth  for  orders,  and  deliver  the  same 
on  being  paid  freight  as  follows — For 
wheat  7«.  per  imperial  quarter  delivered, 
together  with  14Z.  gratuity  to  Master. 
Other  grain,  if  any,  in  proportion,  accord- 
ing to  the  London  Baltic  printed  rates. 
The  cargo  to  be  brought  to  and  taken 
from  alongside  at  the  charterer's  expense 
and  risk  (the  act  of  God,  the  Queen's 
enemies,  restraint  of  princes,  fire,  and  all 
and  every  other  dangers  and  accidents  of 
the  seas,  rivers  and  navigation,  of  what* 
ever  nature  and  kind  soever  daring  the  vOy- 
Nkw  Sbbibb,  43.— C.P. 


age  always  mutually  excepted).  Freight 
to  be  paid  in  cash  on  unloading  and  right 
delivery  of  lie  cargo.  It  is  further  agreed 
that  should  the  cargo  consist  of  wheat  or 
any  other  kind  of  grain,  in  the  event  of 
the  cargo,  or  any  part  thereof,  being  de- 
livered in  a  damaged  or  heated  condition 
the  freight  shall  be  payable  upon  the  in- 
voice quantify  taken  on  board,  as  per  the 
bill  of  lading ;  or  half-freight  upon  the 
damaged  or  heated  portion,  at  the  (^ptaiu's 
option,  provided  no  part  of  the  cargo  bo 
thrown  overboard  or  otherwise  disposed 
of  on  the  voyage.  The  charterer's  lia- 
bility on  this  charter  to  cease  when  the 
cargo  is  shipped,  provided  the  same  is 
worth  the  freight  on  arrival  at  the  port 
of  discharge."  The  Avoca  sailed  from 
Ibraila  witii  the  cargo  on  board,  and 
on  arrival  at  Falmouth  received  orders 
for  Ramsgate,  to  which  port  she  pro- 
ceeded in  due  course.  No  part  of  the 
cargo  was  thrown  overboard  or  other- 
wise disposed  of  on  the  voyage.  F.  M. 
&  Co.,  the  consignees  mentioned  in  the 
bill  of  lading,  were  the  London  house  of 
M.  &  Co.  The  cargo  was  sold  by  the  said 
consignees  upon  the  London  market,  and 
ultimately  bought  by  the  defendant  Terry 
at  a  rate  per  quarter,  cost,  freight  and  in- 
surance, and  the  bill  of  lading  of  the 
cargo  was  indorsed  to  him  in  due  course. 
He  also  received  a  copy  of  the  charter 
and  the  documents  and  invoices  of  the 
cargo  usual  upon  such  a  sale.  On 
the  arrival  of  the  Avoca  at  Bamsgato 
Terry  presented  the  said  indorsed  bill  of 
lading,  and  required  delivery  of  the  cargo. 
The  Avoca  had  experienced  bad  weather 
upon  the  voyage,  and  the  master  had 
reason  to  believe  that  some  of  the  cargo 
would  be  heated,  and  he  gave  notice  to 
the  defendant  that  he  exercised  his  option 
in  that  behalf,  and  required  freight  to  be 
paid  upon  the  invoice  quantity  taken  on 
tx)ard,  a-s  per  the  bill  of  lading,  according 
to  the  provision  contained  in  the  charter- 
party. 

The  Avoca  discharged  her  cargo  at 
Bamsgate.  The  said  cargo  was  not 
measured  on  the  delivery  thereof,  but  was 
weighed  by  a  servant  of  the  defendant. 
Another  meter,  who  acted  on  behalf  of 
the  sellers  of  the  cargo,  was  present  at 
the  discharge,  and  measured  certain 
21 
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portions  of  ihe  cargo  to  ascertain  by  an 
average  what  wore  the  number  of  imperial 
quarters  delivered.  The  latter  meter  was 
not  called  at  the  hearing. 

Tho  master,  relying  on  the  pro- 
visions of  his  bill  of  lading  and  charter 
party,  kept  no  check  upon  the  delivery. 
About  eighty  quarters  of  the  cargo  were 
damaged  by  heat.  No  suggestion  of  fraud 
on  the  part  of  the  plaintiff  was  made  by 
the  defendant.  1,021  kilos.,  Ibraila  mea- 
sure, of  barley,  are  equivalent  to  2,368 
imperial  quarters.  The  freight  and  gra- 
tuity upon  that  quantity  of  barley,  under 
the  provisions  of  the  above  charter-party, 
amounted  to  7181.  lis.  lid. 

The  defendant  delivered  a  freight  ac- 
count to  the  master  of  the  Avoca,  in  which 
he  admitted  his  liability  for  the  sum  of 
688Z.  3s.,  being  the  amount  of  freight 
upon  what  he  alleged  to  be  the  quantity 
delivered,  viz.,  2,266  imperial  quarters  at 
7s.  per  quarter,  less  15  per  cent,  for 
barley,  with  the  gratuity  stipulated  in 
the  charter,  and  at  the  trial  contended 
that  it  was  open  to  him  to  pay  freight 
upon  the  quantity  of  barley  delivered. 
No  proof  was  given  of  what  was  the 
quantity  of  barley  delivered  by  measure, 
except  as  aforesaid.  The  sum  paid  into 
Court  in  this  action,  and  all  advances, 
&o.,  made  by  the  defendant  under  the 
charter  amounted  to  6882.  Bs.  The 
balance  claimed  was  therefore  the  differ- 
ence between  6881.  3s.  and  7181.  lis.  lid. 

The  learned  Judge  of  the  County  Court 
decided  that  the  master  of  the  Avoca  had 
under  the  circumstances  a  right  to  exer- 
cise the  option  given  by  the  charter,  and 
that  the  plaintiffs  were  entitled  to  be 
paid  by  the  defendant  freight  upon  the 
invoice  quantity  of  barley  ttUEen  on  board 
the  Avoca,  as  per  the  bill  of  lading,  but  he 
held  that  by  reason  of  the  master  having 
added  to  the  bill  of  lading  the  words, 
"quantity  and  quality  unknown,"  the 
bill  of  lading  ceased  to  indicate  any  par- 
ticular invoice  quantity  of  barley  to  have 
been  taken  on  board,  and  thereupon  a 
judgment  of  nonsuit  was  entered.  And 
the  question  for  the  Court  was  whether 
the  judgment  of  nonsuit  which  was 
entered  was  right. 

Oibson,  for  the  appellants. — ^The  pitK 
yision  in  the  charter-party  is  in  conse- 


quence of,  and  in  order  to  carry  oat  the 
principle  upon  which  Oibson  y.  Stwrge 
(1)  was  decided,  and  which  made  the 
&eight  payable  on  the  quantity  delivered. 
By  taking  the  invoice  quantity  in  the  bill 
of  lading  the  captain  gets  rid  of  ihe 
necessity  and  trouble  and  expense  of 
sending  to  the  port  of  shipment  for 
proof  of  the  quantity  put  on  board. 
Then  the  addition  of  the  words,  "  quan- 
tity and  quality  unknown,"  is  merely 
to  guard  against  his  being  bound  by 
the  quantity  inserted  in  case  of  short  de- 
livery. The  term  invoice  quantity  is  ap- 
plicable as  between  shipper  and  charterer, 
and  the  bill  of  lading  is  the  contract 
between  shipper  and  shipowner,  and  the 
effect  of  the  addition  is  to  say  that  the 
shipper  may  be  bound  by  the  invoice 
quantiiy  mentioned,  but  he  is  not  to  make 
the  bill  of  lading  evidence  for  himself  as 
ag^tinst  the  captain.  It  has  therefore  no 
effect  upon  the  provision  as  to  the  oai^ 
tain's  option  in  case  of  damaged  or 
heated  cargo,  but  remains  in  the  bill  of 
lading  for  various  purposes.  He  cited 
Jessel  v.  Baih  (2),  Haddow  v.  Parry  (8), 
Leheau  v.  The  Oenerai  Steam  Navigaiion 
Company  (4). 

Lanyon,  for  the  respondent. — The  pro- 
vision was  introduced  for  the  benefit  of 
the  charterer.  It  can  be  waived  by  him, 
and  he  may  pay  on  the  larger  quantity  if 
he  chooses.  The  addition  of  "quantity 
and  quality  unknown  "  has  the  effect  of 
striking  out  of  the  bill  of  lading  Ute 
statement  of  the  quantity  shipped. 

Oibson  in  reply. 

Our.  adv.  vuU. 

The  judgment  of  the  Court  (5)  was  (on 
June  13)  delivered  by — 

Keatinq,  J.  —  Tlus  was  an  action 
brought  in  the  County  Court  of  Kent,  to 
recover  a  balance  of  freight  alleged  to  be 
due  to  the  plaintiffs,  who  were  owners  of 
the  barque  Avoca,  in  respect  of  a  cargo  of 
barley,  shipped  at  Ibraila  in  September, 

(1)  10  Ezck  Bep.  622;  a.  c.  24  Law  J.  Bep. 
(i(.B.)Ezch.  121. 

(2)  36  Law  J.  Rep.  (ma)  Exoh.  149;  s.  c  Law 
Sep.  2  Esch.  267. 

(3)  3  Taunt.  303. 

^4)  42  Law  J.  Bep.  (x.a.)  CJ>.  1. 
(6)  Keating,  3.;  xad,  HoiTnan,  J. 
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1872.  The  Coaniy  Ooort  Jndgo  non> 
■aited  the  plainiaffs,  bat  refiarred  to  this 
Coart  the  qaestion  whether  eraoh  nonsuit 
vas  right.  The  case  was  heard  in  Easter 
Term,  before  my  brother  Honyman  and 
myself. 

The  Avoea  was  chartered  by  charter- 
parW,  dated  the  2nd  of  September,  1872, 
to  atdp  a  cargo  of  grain  at  IbraJJa,  and 
to  deUTor  it  at  a  port  in  the  United 
Kingdom,  on  being  paid  freighi<  "  7s.  per 
imperial  qnarter  ddivered;"  and  it  was 
provided  uiat,  "  in  the  event  of  the  cargo 
or  any  part  thereof  bein?  delivered  in  a 
damaged  or  heated  condition,  the  freight 
shonla  be  payable  on  the  "  invoice  gyumtity 
taken  on  board,  as  par  Ull  of  lading,  or  half 
freight  upon  the  damaged  or  heated  portion, 
at  the  captain's  option,  provided  no  part 
of  the  cargo  be  thrown  overboard  or 
otherwise  disposed  of  on  the  voyage." 

A  cargo  of  barley  was  accordingly 
shipped  at  Ibraila  under  bills  of  lading, 
describing  the  quantity  1,021  kilos.,  which 
the  captain  signed,  but,  before  doing 
so,  he  added  me  memorandum  usually 
added  in  cases  of  grain  cargoes,  "Quan- 
tity and  quality  uiinown." 

The  Avoea  ezperienoed  bad  weather  on 
her  hom«ward  voyage,  and  the  captain, 
having  reason  to  believe  that  some  of  the 
cargo  would  be  heated,  gave  notice  on 
arrival  to  the  defendant,  who  had  become 
indorsee  of  the  bill  of  lading,  that  he 
claimed  to  exercise  the  option  given  him 
by  the  cliarter,  and  required  payment  of 
freight  upon  the  invoice  quantity,  as  per 
bill  of  lading. 

The  Avoea  discharged  her  cargo  at 
Bamsgaie.  The  quantity  of  barley  actu- 
ally delivered  did  not  clearly  appear ;  but 
it  was  ^reed  that  eighty  quarters  were 
damagea  by  heating.  There  was  no 
suggestion  of  fraud  on  the  part  of  the 
pliunti£b. 

The  defendant  paid  into  Court  a  sum 
calculated  upon  iiie  quantity  he  alleged 
to  have  been  delivered  ;  but  the  plaintiffs 
claimed  to  be  paid  upon  the  invoice  qnan- 
tiiy,  as  per  bill  of  lading,  according  to  the 
terns  of  the  charter-pi^y. 

The  County  Court  Judge  was  of 
opinion,  that,  in  consequence  of  the 
above.mentioned  addition  by  the  captain 
to  the   bill   of  lading,  that   document 


ceased  to  indicate  any  particular  invoice 
quantity  of  barley  to  have  been  taken  on 
board,  and  nonsuited  the  plaintiffs.  We 
do  not  concur  in  that  opinion. 

The  liability  of  grain  cargoes  to  heat 
during  the  voyage,  thereby  causing  an 
increase,  often  considerable,  in  its  bulk, 
doubtless  suggested  the  insertion  in 
charter-parties  of  the  clause  referred  to, 
and  which  is  now  so  common  in  the  case 
of  cargoes  shipped  from  the  Danube,  the 
object  being  to  protect  the  merchant  from 
having  to  pay  full  freight  on  the  larger 
quantity  caused  by  tiie  heating  (the 
Height  having,  in  consequence  of  the 
decision  in  Gt&8on  v.  Sturge  (1),  been 
made  payable  on  the  quantity  delivered)  ; 
and  the  provision  seems  in  such  cases  the 
more  necessary  from  the  fact  that  those 
cargoes  are  sold  as  floating  cargoes,  pass- 
ing from  hand  to  hand  by  transfer  of  the 
shipping  documents  or  reference  to  them, 
so  l^at  the  arrangement  by  which  it  may 
become  unnecessary  to  ascertain  the  quan- 
tity of  the  damaged  portion  of  the  cargo 
becomes  one  of  great  mercantile  con- 
venience ;  nor  do  we  think  this  at  all 
affected  by  the  addition  made  by  the 
captain  at  the  foot  of  the  bUl  of  lading, 
the  object  of  that  memorandum  being 
merely  to  protect  the  captain  against  any 
mistake  that  might  occur  in  the  invoice 
quantity  in  the  bill  of  lading,  in  case  of 
wleged  short  delivery,  or  deterioration 
not  caused  by  his  de&ult. 

It  was  argued,  in  conformity  with  the 
decision  of  the  Court  below,  that  the 
effect  of  the  memorandum  was  to  strike 
out  tlft  invoice  quantity  from  the  bill  of 
lading ;  but  we  think  no  such  effect  can 
be  given  to  ib,  and  we  are  fortified  in  that 
opinion  by  the  case  of  Oovas  v.  Bingham 
(6),  where,  in  a  contract  of  sale  of  a  cargo 
afloat,  the  quantity  stated  in  the  bill  of 
lading  was  construed  to  be  the  quantity 
to  be  paid  for,  notwithstanding  a  similar 
memorandum  in  the  bill  of  lading. 

Upon  the  whole,  therefore,  we  are  of 
opinion  that  the  event  having  happened 
by  reason  of  which  the  captain,  according 
to  the  terms  of  the  charter,  had  the  right ' 
to  be  paid  freight  upon  the  invoice  quan- 
tity in  the  bill  of  lading,  he  did  not  lose 

(6)  2  E.  &  E  836 ;  8,  c.  23  Iav  J.  Bep.  (ks.) 
Q.B.  26. 
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that  right  bv  the  Ehddition  of  the  memo- 
randam  reterred  to,  and  consequently 
that  the  appellants  are  entitled  to  our 
jgdgment. 

We  think  the  costs  of  the  appeal  oaght 
to  follow  the  event,  and  be  paid  by  the 
respondent. 

Jvdgmentfor  the  ofpeUamia. 

Attorneys — Mercer  &  Hercer,  agenta  for  Edwards 
jc  Son,  Bamsgate,  for  appellants ;  Hillyer,  Fen- 
irick  &  Co.,  for  respondent. 


1873     1 

J         iq     >  GOmtET  V.   PLIMSOIL. 

Practice — Interrogatories  before  Plea 
— Libel — Particulars  under  Plea  of  Jxwti- 
Jlcation. 

Tliough  there  is  no  rule  to  preclude  a 
defendomt  from  being  allowed  to  deliver 
interrogatories  to  the  plaintiff  before  lie  has 
pleaded,  yet  if  he  seeks  to  be  allowed  to 
deliver  them  before  plea,  he  must  first  dis- 
close the  nature  of  his  defence,  in  order  to 
shew  that  the  interrogatories  are  for  the 
purpose  of  supporting  such  defence. 

Where,  therefore,  in  an  action  for  Zi6eZ 
the  defendant  pleaded  a  jusUfveaiion  in  a 
general  form  he  was  not  oMowed  to  deVner 
interrogatories  to  the  plaintiff  imtU,  either 
ly  affidamit  or  by  pmiiculars,  he  had  first 
diseUmd  the  matters  on  which  his  jtuHfUa- 
ton  was  founded. 

Action  for  libel  in  respect  of  iMeged 
libels  contained  in  a  printed  work  pub- 
liahed  by  the  defendant,  entitled  "  Our 
Seamen:  An  Appeal."  The  declaration 
set  out.  several  passages  from  this  work 
which,  when  pointed  to  the  plaintiff,  as 
they  were  by  the  declaration,  imputed 
that  he  was  a  shipowner  who  habitually 
overloaded  his  ships  to  the  danger  of  the 
lives  of  their  crews,  in  order  that  by  such 
overloading  he  might  enhance  his  own 
profits,  whilst  he  was  secure  from  loss  by 
over  insurance.  One  of  the  passEiges  so 
set  out  in  the  declaration  contained,  inter 
dUa,  the  following — "  There  was  one  ship- 
owner, whose  name  was  often  mentioned 
(o  me  in  the  coarse  of  the  years  1869  and 


1870.  Daring  my  enquiries  in  the  north 
and  east  I  heard  his  name,  wherever  I 
went  as  tiiat  of  a  shipownfir  who  was 
notoriouB  for  the  practice  of  overloading 
and  for  a  reckless  disregard  of  human 
life.  I  therefore  made  enquiry  aa  to  tite 
ships  belonging  to  him  wmeh  had  been 
lost,  with  the  number  of  lives  lost  in  each 
case,  and  the  reply  I  received  I  will  shew 
yon.  It  is  incomplete,  you  see,- but  anffi- 
cient  is  shewn  to  demonstrate  the  neoes- 
sity  of  (Government  interference."  The 
passage  afterwards  concluded  with  a  oopy 
of  the  following  letter  received  by  tiie 
defendant  from  his  informant  in  reply  to 
one  asking  for  a  more  complete  liBt— 
"My  dear  Sir, — ^Annexed  I  forward  a 

more  complete  list  of  Mr. 's  losses, 

together  with  the  number  of  lives  sacri- 
fioed.  I  think  I  shall  be  able  to  send  yoa 
a  fiirther  list  of  sailing  vessels,  but  a 
melancholy  list  of  105  lives  lost  will  be 
almost  enough  evidence  to  produce  against 
him."  The  annexed  list  to  this  letter 
contained  the  initial  and  final  letter  of 
twelve  vessels  lost,  with  the  year  in  which 
the  loss  of  each  occurred  and  the  number 
of  lives  lost  in  each,  as  for  example- 
Bate.  Ships  lost.  lives  lost 

1868  V e  29. 

The  defendant  pleaded  two  plcaa  of 
justification  in  a  general  form  that  the 
alleged  words  and  matters  conoeming  the 
plaintiff  were  true  in  substance  and  &ot. 
The  defendant  was  allowed  by  the  Court 
to  plead  these  pleas  in  this  graeral  form, 
the  plaintiff  being  at  liberty  to  obtain 
particulars,  if  necessary.     (See  the  case 
reported  ante,  C.P.  121.)     Accordingly  an 
Older  was  afterwards  obtained  from  one 
of  the  masters  ordering  the  defendant 
within  a  certain  time  to  deliver  partica- 
lars  of  the  matters  on  which  he  intended 
to  rely,  "  stating  the  substance  of  each 
case,  with  the  dates  of  the  several  mas- 
ters relied  on,"  and  that  in  default,  the 
said  pleas  should  be  struck  out.    Before 
complying  with  this  order  the  defendant 
applied  by  a  Judge's  summons  for  liberty 
to  administer  interrogatories  in  writing' 
to  the  phdntifi',  and  wna  summons  came 
before  Cleasby,  B.,  at  Chambers,  when 
that  learned  Judge  refused  to  make  an 
order.    The  defendant  thereupon  appealed 
to  the  Court,  and  a  rule  nigi  was  obtiuned 
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to  enable  the  defendant  to  administer  the 
Baid  interrogatories  to  the  plaintiff.  The 
role  niai  was  obtained  on  tiie  supposition 
that  Gleasbj,  B.,  had  refused  to  allow  the 
interrogatories  only  on  the  groond  that 
they  could  not  be  allowed  before  plea,  and 
that  as  no  particulars  had  been  given,  it 
•was  the  same  as  if  there  had  been  no 
plea;  but  there  was  a  conflict  of  evidence 
as  to  what  had  aotnally  occurred  in  this 
respect  at  Chambers ;  and  the  Court  on 
shewing  cause  against  the  rule  nisi  re- 
solved therefore  to  treat  such  rule  as  a 
sabstontive  application.  In  support  of  the 
role  there  was  an  affidavit  of  the  defen- 
dant, in  which  he  gave  the  fiill  names  of 
the  twelve  ships  which  were  referred  to 
as  lost  in  the  passage  set  out  in  the  decla- 
ration as  above  mentioned,  and  he  stated 
that  with  reference  to  these  ships  it  was 
neoessaiy  to  have  the  discovery  sought  by 
the  interrogatories,  "especially  as  to  the 
cause  or  causes  of  the  said  ships  being  lost 
at  sea,  and  the  dates  of  the  losses,  and  the 
amount  for  which  the  plaintiff's  interest  in 
the  said  several  ships  was  insured  on  their 
last  voyages ; "  and  he  ajso  stated  that  the 
discovery  was  sought  for  the  purpose  of 
enabling  him  to  comply  properly  with 
the  said  order  for  particulars,  and  that 
without  such  discovery  any  particulars 
delivered  by  him  would  necessarily  be 
very  incompleto. 

Henry  James  and  PMlbrick  now  shewed 
cause  against  the  rule,  and  contended 
that  the  general  practice  was  not  to  allow 
interrogatories  until  after  issue  joined, 
and  that  if  applied  for  before  declaration 
or  plea  pleaded  (which  substantially  was 
what  it  was  in  the  present  case)  the  party 
had  no  right  to  have  it  granted  without 
shewing  special  circumst^ces,  which  the 
defendant  &iled  to  do  in  this  case  (1). 

Butt  and  W.  A.  Lewis  argued  in  sup- 
port of  the  rule  that  the  defendant  could 
not  comply  with  the  order  for  particulars, 

(1)  Reference  was  nuide  to  Edmunds  v.  Green- 
v>ood{Z&  Law  J.  Eep.  (n.b.)  C.P.  116),  VUlesbois- 
net  T.  Tbbin  (38  Law  J.  Rep.  (n.s.)  C.P.  146),  and 
Inman  v.  Jenkins  (30  Law  J.  Rep.  (n.s)  C.P.  258), 
to  shew  that  the  Court  will  not  in  such  ca-ses  in- 
tcrfoio  with  the  discretion  of  the  Judge,  but  this 
'  became  immateiial,  as  the  Court  dealt  with  the 
natter  as  a  BubstantiTe  application. 


especially  as  to  that  part  of  the  libel  whioh 
related  to  over  insuring,  without  he  had 
first  the  plaintiff's  answers  to  the  inter- 
rogatories, and  that  such  answers  were 
not  merely  to  ascertain  if  he  could  justify, 
but  to  enable  him  to  give  the  particulars 
required  by  the  order. 

BoviLL,  C.J. — The  Judge  or  Court  to 
whom  an  application  is  luade  for  interro- 
gatories is  to  ezeroise  a  discretion  in  grant- 
ing or  refusing  it.  There  is  no  peremptory 
rule  as  to  the  time  of  making  the  apph- 
cation,  and  if  the  whole  matter  depended 
pn  whether  there  was  such  rule,  and  there- 
fore fchat  this  application  should  on  that 
sole  ground  be  dismissed  as  being  pre- 
mature, I  should  have  thought  that  the 
order  of  my  brother  Cleasby  refusing 
the  application  should  be  set  aside.  There 
is  some  uncertainty  as  to  what  actually 
occurred  before  my  brother  Cleasby,  but 
it  is  unnecessary  to  go  into  that,  as  we 
consider  this  matter  quite  independently 
of  any  objection  as  to  time.  The  Judges 
generally  do  not  entertain  applications  for 
interrogatories  until  after  issue  joined, 
but  that  is  with  the  view  of  knowing 
what  are  the  points  in  issue  to  whioh  the 
intervogatories  are  to  be  directed.  The 
case  of  libel  is  peculiar,  and  where  the 
plea  is  pleaded,  as  it  is  here,  in  the  gene- 
ral form,  it  is  not  perfected  until  partica- 
lars  have  been  delivered.  Now  the  de- 
fendant in  the  present  case  has  made 
statements  which  the  plaintiff  says  are 
libellous  and  contain  charges  against 
him  in  his  business  as  a  shipowner.  The 
defendant  undertakes  to  justify  his  state- 
ments, and  he  must  be  presumed  to  have 
some  knowledge  on  the  subject,  and 
to  have  some  means  by  which  he  may 
be  able  to  clearly  identify  the  ships  to 
which  he  has  referred  in  his  statements 
as  ships  belonging  to  the  plaintiff,  and 
I  do  not  find  that  he  is  likely  to  have 
any  difficulty  on  this  subject,  for  in  the 
affidavit  he  has  made  in  support  of  this 
application,  he  gives  the  names  of  the 
ships  referred  to  in  the  statemente  com- 
plained of,  and  there  would  be  no  difficulty 
in  his  giving  also  the  dates  and  other 
particulars  he  obtained  when  he  made 
these  statemente.  What  he  is  endeavour- 
ing to  do  here  is,  not  to  rely  on  the  in- 
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fiDnnaiiion  he  noeired  when  he  published 
his  book,  bat  to  obtain  farther  informa- 
tion as  to  whether  he  oan  make  oat  his 
jnstifioatioD,  and  also  whether  his  state- 
.  ments  as  to  the  vessels  named  can  be 
sapported.  Now,  I  think  he  is  not  entiled 
to  do  this,  and  that  we  oaght  not  in  a 
case  of  this  kind  to  compel  the  plaintiff 
to  give  him  information  of  which  he  may 
possibly  now  have  no  notion. 

All  that  the  defendant  is  required  to  do 
by  the  order  for  particalars,  is  to  state 
the  snbstance  of  the  matters  on  which  he 
relies,  and  when  he  has  delivered  these 
particulars,  the  question  will  arise  whe- 
ther they  are  si^cient  or  not,  and  the 
plaintiff  will  be  entitled  to  have  some 
statement  as  to  the  inability  of  the  de- 
fendant to  give  farther  or  better  particu- 
lars, when  it  will  be  for  a  Judge  at 
Chambers  to  exercise  his  discretion  as  to 
allowing  the  particulars  to  stand  which 
had  been  delivered.  After  that  will  be 
the  time  for  the  defendant,  if  he  is  entitled 
to  interrogatories,  to  apply  for  them ;  bat 
it  is  controry  to  practice  to  allow  an  ap- 
plication of  this  sort  in  order  to  enable 
the  defendant  to  see  what  is  the  plaintiff's 
case,  and  whether  he,  the  defendant,  can 
make  oat  ibe  particulars  or  not  of  his 
own  case.  Upon  this  ground  I  think  this 
application  ought  to  be  reftised,  but  under 
the  circumstances  I  think  the  costs  should 
abide  the  event  of  the  cause. 

Keatino,  J. — I  am  of  the  same  opinion. 
Had  the  disposal  of  the  rule  rested  alto- 
gether upon  a  decision  of  my  brother 
Cleasby,  that  interrogatories  could  not  be 
delivered  before  plea,  I  should  have 
thought  that  the  rule  ought  to  hare  been 
made  absolute,  bat  the  Gowct  has  enter- 
tained this  matter  as  a  substantive  appli- 
cation, and  I  think  that  to  compel  the 
plaintiff  to  answer  interrogatories  at  this 
stage  of  the  case  would  be  a  hardship  on 
him,  and  would  give  the  defendant  an 
nndne  advantage.  The  defendant  nowhere 
in  his  affidavit  states  that  he  is  not  able 
to  give  particulars  to  satisfy  the  order.  I 
am  clear  that  the  defendant  should  give 
such  particulars  as  he  is  able  to  give,  and 
if  they  are  reasonably  sufficient  they  will 
be  allowed.  K  they  are  not  sufficient, 
then  if  he  satisfy  a  Judge  that  he  cannot 
do  more,  the  Judge  wiU  not  order  further 


particalars.  I  think  that  that  is  the  ge- 
neral coarse  to  be  taken.  Under  these 
circumstances,  I  agree  with  my  Lord  that 
the  defendant  should  deliver  particalars 
in  compliance  with  the  order,  and  that 
the  costs  of  both  sides  should  be  costs  in 
the  cause. 

Brett,  J. — ^The  fundamental  rule  is  that 
interrogatories  are  not  to  be  allowed  to 
enable  a  party  to  look  for  a  case,  but  to 
enable  a  party  to  support  a  case  or  to  see 
if  it  can  be  supported.  To  carry  out  this 
rule  itisnotrequired  that  a  plaintiff  should 
declare  before  he  can  administer  interro- 
gatories, but  that  if  he  applies  for  interro- 
gatories before  declaration,  he  must  by 
affidavit  disclose  what  is  the  cause  of 
action  on  which  he  means  to  rely ;  so  as 
to  a  defendant,  it  is  not  necessary  that  he 
shonld  plead  first  before  he  can  have  in- 
terrogatories allowed,  but  that  if  he  seeks 
to  have  interrogatories  before  he  pleads, 
he  must  by  affidavit  disclose  what  his 
defence  is.  If  the  rule  in  the  present 
case  had  had  to  be  decided  upon  the 
ground  that  my  brother  Cleasby  had  ruled 
at  Chambers  that  interrogatories  could  ia 
no  case  be  allowed  before  plea,  he  would 
have  been  wrong,butif  what  heruledmeant 
that  interrogatories  should  not  be  allowed 
without  the  defendant's  disclosing  what 
his  defence  was,  I  should  have  thought 
that  he  was  right.  But  it  becomes  unne- 
cessary to  determine  whether  my  brother 
Cleasby  was  right  or  not,  because  the 
matter  now  comes  befor6  the  Court  as  a 
substantive  application. 

If  ow,  the  action  is  for  libel,  and  the  de- 
fendant has  not  in  reality  disclosed  his 
defence,  under  the  plea  of  justification  he 
has  been  allowed  to  plead,  so  that  tiie 
case  ought  to  be  treated  as  if  he  had  not 
pleaded  at  all.  It  is,  therefore,  necessary 
for  the  defendant  to  disclose  what  the 
defence  is  upon  which  his  justification  is 
founded,  and  ho  ought  either  to  do  so  by 
affidavit  or  by  the  particulars  which  ho 
has  been  ordered  to  deUver,  He  has  not 
disclosed  it  by  either.  The  affidavit  he 
has  brought  before  us  has  disclosed  a  part 
of  his  jostification,  that  is  to  say,  that 
which  relates  to  the  libel  in  respect  of 
certain  ships,  but  there  is  a  further  hbel 
alleged,  viz.,  as  to  the  plaintiff's  general 
habits  as  to  overloading  ships,  and  as  to 
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insaranoes.  If  the  interrogatories  were 
now  to  be  allowed,  it  seems  thej  would 
be  to  enable  the  defendant  to  look  for 
these  cases,  and  not  to  support  his  own 
case.  The  defendant  ought  to  disclose 
the  ships,  and  the  cases  upon  which  he  in- 
tends to  rely  in  support  of  the  allegation 
of  habituaUy  overloading.  When  he  has 
done  so  by  the  particulars  so  far  as  he 
can,  then  will  come  the  question  in  which 
the  Court  or  Judge  at  Chambers  will  hare 
to  exercise  a  discretion  whether  the  in- 
terrogatories  are  for  the  purpose  of  sup- 
porting the  defendant's  case,  or  to  see  if 
it  can  be  supported.  I  think  that  the 
defendant  should  not  now  be  allowed  to 
administer  interrogatories,  because  he  has 
not  yet  disclosed  what  his  defence  is,  and 
therefore  I  think  that  this  rule  should  be 
discharged. 

Gboye,  J. — I  am  of  the  same  opinion. 
[After  reading  the  passage  of  the  alleged 
libel  sot  out,  as  already  mentioned  in  the 
declaration,  and  which  begins  with  the 
words,  "  there  was  one  shipowner,"  and 
ends  with  the  words,  "  bnt  a  melancholy 
list  of  105  lives  lost  will  be  almost  enough 
to  produce  against  him,"  the  learned 
Judge  proceeded  as  follows] — It  may  be 
a  question  whether  the  annexed  list  there 
referred  to  contains  all  the  ships  that  the 
defendant  intends  to  rely  on,  or  whether 
it  is  incomplete,  since  a  further  list  is 
alluded  to  in  the  letter  of  the  defendant's 
informant.  If  the  defendant  intends  to 
justify  only  as  to  these  twelve  ships,  he  can 
nave  no  difficulty  in  giving  their  names, 
and  it  seems  reasonable  that  the  defendant 
should  give  the  information  he  possesses  as 
to  these  matters,  so  that  the  plaintifiP  may 
know  whether  it  is  in  respect  of  these 
ships  only,  or  whether  there  are  any  other 
ships  in  respect  of  which  the  defendant 
is  prepared  to  support  the  charge  in  the 
allied  libel.  It  is  not  necessary  that  He 
should  give  the  exact  dates  when  the 
ships  left  or  were  lost,  or  the  exact  amount 
of  overloading  or  of  over  insurance,  but 
he  should  state  the  ships  and  about  the 
time  they  sailed,  and  that  they  were  lost 
under  carcnmstances  which  would  support 
the  charge  he  has  made.  It  seems  to  me 
thai  the  person  who  has  made  such  state- 
ments as  are  in  this  book,  and  of  which 
the  plaintiff  complains,  must  be  presumed 


to  have  had  certain  information  on  which 
he  made  them,  and  to  be  able  to  give  the 
plaintiff  all  the  particulars  that  can  fairly 
be  reqaired.  If  he  gives  them  and  they 
are  reasonably  sufficient,  he  may  then  say, 
now  that  I  have  stated  my  case,  I  wish  to 
put  interrogatories  to  the  plaintiff  to  sup- 
port that  case.  That  would  be  acting 
according  to  the  general  rule.  This,  on 
the  contrary,  seems  to  be  inverting  the 
order  of  things,  and  to  be  asking  for  in- 
terrogatories which  may  well  be  called 
fishing,  and  which  the  plaintiff  ought  not 
to  be  called  upon  to  answer  until  he 
knows  in  support  of  what  case  they  are 
asked  for.  On  these  grounds  I  think  that 
this  rule  should  be  discharged. 

Buie  diacharged. 


AttoraeTs — Kelson,  Lovless  &  Jonos,  for  plaintiff; 
Lewia,  Munns  &  Longden,  for  defend&nU. 
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Marine  Insurance — Polusy — Bisk  during 
Land  Transit — Bestramt  of  Princes — Qoods 
in^a  besieged  Town. 

By  an  ordinary  Lloyd's  policy  goods  were 
insured  from  Shanghai  to  London,  via  Mar- 
seilles, and  whilst  remaining  therefor  tran- 
sit, including  oM  risks  of  craft  to  and  from 
the  steamers,  and  the  risks  insured  included 
"arrests,  restraints  and  detainments  of 
princes."  Qoods  sent  from  Shanghai  to 
London,  via  Marseilles,  are  always  seat 
overland  through  France,  and  this  was  weU 
known  to  vmderwriters.  The  goods  imurei 
having  arrived  ai  MarseiUet  were  t»  the 
usual  course  forwarded  by  railway  to  Paris 
to  go  from  thence  to  Boulogne,  but  soon 
after  they  reached  Paris,  that  city  was  so 
complete^  surrounded  and  invested  by  the 
Oerman  armies,  who  were  then  besieging  U, 
that  it  was  impossible  to  remove  the  goods 
from  it,  and  accordingly  the  assured  gave 
notice  ofabandonmerU  to  the  underufriters  of 
the  jM>^;— Held,  that  thepoU^  covered 
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the  risk  during  the  land  transit  of  the  goods 
through  France,  and  also  that  there  was  a 
loss  by  "  a  restraint  of  princes  "  within  the 
terms  of  the  policy,  which  justified  the  notice 
of  aJ>andonm,eni. 

This  was  an  action  on  two  policies  of 
insoiance;  and  by  the  consent  of  the 
parties,  and  by  a  Jndge's  order,  a  Special 
Case  was  stated  for  the  decision  of  the 
Court  without  any  pleadings,  the  material 
fiEtcts  in  which  were  the  following. — 

The  plaintiffs  eSiected  insurances  on 
silks  by  two  policies  in  the  ordinary  form 
of  Lloyd's  policies.  By  one,  dated  the 
24th  of  March,  1870,  which  was  for 
15,0001.,  they  caused  themselves,  in  the 
words  of  the  policy,  to  be  insured  as  fol- 
lows, that  is  to  say — "  Lost  or  not  lost  at 

and  from  Japan    —  Shanghai  to  Mar- 

fieilles,  —    Leghorn    ~    London,  via 
or  or 

Marseilles  —  Southampton,  and  whilst 
or 

remaining  there  for  transit,  with  leave  to 

ctdl  at  any  ports  or  places  in  or  out  of 

the  way  for  all  purposes,  including  all 

xialca  of  craft  to  and  from  the  steamers, 

each  lighter  or  craft  to  be  considered  as 

separately  insured."  , 

The  subject-matter  insured  was  de- 
scribed as — "  silks  to  be  hereafter  valued 
and  declared,"  The  risks  insured,  which 
were  the  usual  printed  ones,  included, 
inter  alia,  "Arrests,  restraints  and  de- 
tainments of  all  kings,  princes  and  people 
of  what  nation,  condition  or  quality  so- 
ever." 

Li  the  margin  of  this  policy  was  a  me- 
morandum in  the  following  words — "  It 
is  hereby  agreed  that  the  silks  insured  by 
this  policy  shall  be  shipped  by  the  Penin- 
sular and  Oriental  Company,  Messageries 

Imperiales  steamers    —  the  steamers  of 
^  or 

the    Mercantile     Trading    Company  of 

Liverpool  only,  and  it  is  further  agreed 

that  on  shipments  by  the  last  mentioned 

company's  steamers,  20s.  additional  shall 

be  charged." 

In  the  other  policy,  dated  the  8th  of 

April,  1870,  which  was  for  10,0002.,  the 

yoyage  and  the  sabject-matter  insured, 


and  the  risks  insured  against  were  do- 
scribed  in  terms  nearly  the  same  as  in 
the  first-mentioned  policy. 

The  defendant  underwrote  each  policy 
for  2001.  Sixty-five  bales  of  silk,  the 
subject  of  this  action,  were  shipped  at 
Shanghai  on  board  the  Messageries  Im- 
periales steamer  Phase,  and  consigned  to 
the  plaintiffs  under  a  bill  of  lading  dated 
the  7th  of  July,  1870. 

The  silks  were  duly  declared  on  tiie 
before  mentioned  policies,  and  valued  at 
11,2202.,  and  3,625l,  part  of  the  said  sum 
of  11,2202.,  was  declared  on  the  first 
policy,  and  7,5952.,  the  residue  of  the 
said  sum  of  11,2202.,  was  declared  on  the 
second  policy,  and  these  declarations  were 
endorsed  on  the  policies  respectively. 

The  silks  were  carried  in  the  said 
steamer  Phase  from  Shanghai  to  Hong- 
kong. They  were  there  transhipped  to 
the  steamer  Peiho  of  the  same  company— 
Messageries  Imperiales — and  they  were 
carried  on  board  the  said  steamer  Peiho, 
through  the  Suez  Canal,  direct  to  Mar- 
seilles. This  is  the  ordinary  course  of 
business  of  the  Messageries  Imperiales 
in  caiTying  goods  from  Shanghai  to  Mar- 
seilles. Goods  from  Shanghai  for  Mar- 
seilles are  carried  by  that  company  from 
Shanghai  to  Hong  Kong  by  a  branch  line  of 
steamers,  and  the  steamers  for  Marseilles 
start  from  Hong  Kong.  The  silks  arrived 
at  Marseilles  on  board  the  said  steamer 
Peiho  on  the  27th  of  August,  1870.  The 
Messageries  Imperiales  cany  goods  at 
through  rates  from  Shanghai  to  London. 
Before  and  at  the  time  of  the  insurances, 
the  steamers  of  the  Messageries  Imperiales 
ran  from  the  east  to  Marseilles  and  no 
further.  Of  those  of  the  Peninsular  and 
Oriental  Company,  one  line  ran  to  Mar- 
seilles and  no  farther ;  another  ran  direct 
to  Southampton.  Those  of  the  Mercantile 
Trading  Company  ran  direct  to  Liver- 
pool. Goods  were  never  in  the  ordinaiy 
course  of  business  carried  from  Chin*, 
Japan  or  India  to  London  via  Marseilles 
except  by  the  Messageries  Imperiales,  and 
that  company  always  sent  such  goods 
overland  through  France,  that  is  to  say, 
by  the  Lyons  railway  from  Marseilles  to 
Paris,  and  thence  by  the  northern  rail- 
wav  to  Boulogne,  and  thence  to  London. 
Silk  is  nsntJly  bat  not  invtoiably  sent  tif 
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Petite  Yiteaae.  It  was  well  known 
among  nnderwriters  that  goods  sent  from 
China,  Japan  or  India  to  London  via 
Maraeillefl  were  always  sent  overland 
through  France. 

At  the  time  when  the  silks  reached 
ICarseilles  there  was,  and  had  been  from 
the  15th  of  Jnly  previon^,  war  between 
France  and  Germany. 

Goods  sent  from  Marseilles  to  Paris, 
and  carried  by  the  Northern  B>ailway  from 
Paris  to  Bonlogne  for  London,  continued 
to  leave  Paris  regolarly  till  the  6th  of 
September,  1870,  and  to  arrive  in  London 
r^nlarly  till  the  7th  of  that  month.  On 
the  lOtfa  of  September,  1870,  carriage  by 
the  said  railway  from  Paris  to  Boulogne 
became  and  thence  until  after  action  con- 
tinned  to  be  impossible,  and  ceased  alto- 
gether, in  consequence  of  the  German 
armies  having  taken  possession  of  parts 
*  of  the  said  imlway,  and  intercepted  all 
commnnication  by  such  railway  between 
Paris  aqd  Bonlogne.  The  silks  having 
been  ordered  by  the  plaintiff  to  be  for- 
warded to  London,  were  delivered  to  the 
Lyons  Bailway  Company  on  the  2nd  of 
September,  1870,  and  arrived  on  or  before 
the  13th  of  that  month  at  Bercy,  which 
is  the  railway  station  in  Paris  at  which 
goods  sent  by  the  Lyons  railway  arrive. 
At  the  time  of  the  arrival  of  the  silks  at 
Marseilles,  and  thence  until  and  after  the 
airival  of  the  silks  at  Bercy,  the  German 
armies  had  invaded  and  occupied  a  large 
part  of  France,  and  were  advancing  upon 
and  gradually  surrounding  Paris,  wmch 
state  of  things  continued  until  the  19th 
of  September,  1870,  on  which  day  the 
.German  armies  completely  invested  Parid. 
Prom  the  last  mentioned  day  until  the 

S'ving  of  the  notice  of  abandonment,  and 
lenoe  until  the  commencement  of  this 
action,  they  completely  surrounded  and 
hemegfA  Paris,  and  held  military  posses- 
sion of  all  the  roads  leading  out  of  Paris, 
and  prevented  communication  between 
Paris  and  all  other  places,  by  reason 
jirhereof  it  was  during  all  such  time  im- 
possible to  remove  the  silks  from  Paris. 
On  the  7th  of  October,  1870,  the  plaiptiffs 
gave  notice  of  abandoiunent  of  th»  silks 
to  the  defendant. 

The  questions  for  ^  cnmuon  of  the 
Coarty  which  was  to  be  at  lionriy  to  draw 

Nbw  Sniaa,  43^C  J. 


mfer^oes  k!  fact,  were,  first,  whether  the 
silks  were  covered  by  the  policies  at  the 
time  of  the  alleged  loss,  and,  secondly, 
whether  the  plaintiffs  were  entitled  to 
recover  as  for  a  total  loss  (1), 

Field  (Thesig&r  with  him),  for  the 
plaintiffs. — In  the  first  place,  the  policies 
are  not  confined  to  maritime  risks,  but 
cover  the  risk  attending  the  transit  of 
the  goods  through  France.  One  of  the 
journeys  insured  is  stated  to  be  from 
Shanghai  to  London  via  Marseilles,  and 
it  is  made  part  of  the  contract  that  the 
silks  insured  may  be  shipped  by  the 
Messageries  Imperiales  steamers.  Then 
the  case  finds  that  goods  carried  by  these 
steamers  are  always  sent  overland  through 
France,  namely,  by  the  Lyons  Bailway 
from  Marseilles  to  Paris,  and  thence  by 
the  Northern  Bailway  to  Boulogne  and 
thence  to  London,  'and  that  it  was  well 
known  amongst  underwriters  that  goods 
sent  firam  Chma  to  London,  via  Marseilles, 
were  always  sent  overland  through  France. 
Under  these  circumstances,  therefore,  the 
insurance  was  on  the  goods  during  the 
whole  of  that  journey  as  well  when  the 
goods  were  on  land  as  when  they  were  on 
sea.  Secondly,  the  loss  was  caused  by 
one  of  the  perils  insured  against.  The 
detention  of  the  goods  at  Pons  whilst  sur- 
rounded by  the  German  forces,  was  a  peril 
within  the  insurance  against  "arrests, 
restraints  and  detainments  of  princes." 
There  are  no  English  authorities  which 
are  direct  on  the  subject.  In  Barker  v. 
Blokes  (2),  though  there  was  no  decision 
whether  a  blockade  was  a  peril  within  the 
policy,  as  the  abandonment  was  not  in 
time,  the  Court  considered  the  pto- 
longed  detention  of  the  vessel  might  be 
considered  as  a  loss  of  the  voyage.  The 
cases  of  Hadkinson  v.  BMiison  (8)  and 
Lubhoch  V.  Botaorofl  (4)  were  only  where 
the  ship  was  prevented  from  entering  the 
port  of  destination,  becauBC  of  a  blockade, 

(1)  There  ivas  also  a  question  aa'to  the  plain- 
tim  being  entitled  to  tieoYVt  as  for  a  partial  loss, 
the  silks  having  in  .&«t  arrived  in  London  on  the 
2lBt  of  March,  1871.  which  was  fiStm  at^oa,  bnt 
Qiis  hecame  unnecessat^.ta  oogsidefE. . 

(2)  9  East  283. 

;  (8).8Bo8. &p.«a8.        ... :.  ... 

(4)  6E8P.60. 

2E 


Digitized  by 


Google 


250 


OOUBT  OF  COMMON  PLEAS  i 


[N.S. 


and  therefore  there  was  no  "  restraint  of 
prinoea  "  within  the  policy.  The  Ame- 
rican authority  otOUverav.  The  Union  In- 
turanee  Oompcmy  (5)  is  a  strong  authority 
in  point.  There  the  vessel  was  within 
the  blockade  port,  and  was  prevented 
from  leaving  it  byreasonof  such  blockade, 
and  that  was  held  to  be  "  a  restraint  " 
within  the  policy,  and  Marshall,  O.J.,  in 
delivering  mdgment,  puts  this  ve^  case 
of  a  town  besieged,  saying,  "  If  for  ex- 
ample a  town  he  besieged,  and  the  in- 
habitants confined  within  its  walls  by  the 
besieging  army,  if  in  attempting  to  come 
out  mey  are  forced  back,  would  it  be 
inaccurate  to  say  that  they  are  restrained 
within  those  limits  ?  The  Court  believes 
it  would  not ;  and  if  it  would  not,  then 
with  equal  propriety  may  it  be  said 
when  a  port  is  blockaded  that  the  vessels 
within  are  confined  or  restrained  fix>m 
coming  out."  Schmidt  v.  The  UtUied 
Insurcmee  Oompwny  (6)  and  SaUiu  v.  The 
United  Inturanee  Oompcmy  (7),  also  shew 
that  a  blockade  which  prevents  a  vessel 
coming  out  of  port  is  a  restraint  of 
princes  within  the  risks  insured.  In 
Qevpel  V.  8mUh  (8)  it  was  held  a  good 
ezoase  for  not  performing  a  charter-party 
that  the  shipowner  was  prevented  by  a 
blockade  £rom  proceeding  to  the  port  of 
loading,  a  blockade  being  "  a  restraint  of 
princes."  The  American  authorities  draw 
a  distinction  between  arrest  and  restraint, 
and  Bird  v.  Jones  (9)  shews  that  a  person 
may  be  prevented  from  going  the  way  he 
desires  without  arrest.  Then  the  goods 
in  the  present  case  were  no  longer  under 
the  control  of  the  assured  by  reason  of 
the  siege  of  Paris,  and  there  was  therefore 
a  total  loss  of  them — Boua  v.  Sakador 
(10). 

Day  (J.  0.  Matthew  with  him),  for  the 
defendant. — The  policies  are  marine  poli- 
cies, and  only  cover  risks  to  the  goods 
whilst  th^  are  water  borne.  "  The  gene- 
ral rule  in  fitot  is  clear  that  the  under* 

16)  8  Wheaton  183. 
6)  1  Johiu.  (Amar.)  219. 
7)  15  Johns.  (Amer.)  628. 
8)  41  Law  3.  Bep.  (ii.a.)  Q.B.  168 ;  s.  e.  Law 
B«p.  7  Q.B.  404. 

(9)  7  a.B.  Bm  743 }  ■.  e.  16  Law  J.  B^()Ia) 
Q.B.  83. 

(10)  8  BiBg.  KO.  286 ;  B.  e.  7  Law  J.  Bap.  (xa) 
C.9.  328. 


writer  in  a  sea.  policy  insures  only 
against  sea  risks ;  the  risk  on  goods  there- 
fore ends  directly  they  are  put  on  terra 
firma  unless  they  are  placed  there  only 
for  a  temporary  purpose,  or  under  such 
circumstances  as  to  be  protected  by  the 
usages  of  trade  " — 1  Arnoidd  on  Insuranee, 
4th  ed.  369,  citing  Ham»o»  v.  Ellis  (11) 
contrasted  with  FeUy  v.  The  Boyal  E». 
change  Assurance  Oompcmy  (12)  and 
Brough  v.  Whiimore  (13).  There  was  the 
case  last  year  in  the  Court  of  Common 
Pleas,  TkeAtutraiian  Oompcmy  v.  Satmder* 
(not  reported)  in  which  a  policy  similar 
tio  the  present  one  was  held  not  to  cover 
the  land  risk.  There  is  nothing  in  the 
present  policies  to  shew  that  the  land 
risk  was  intended  to  be  covered  by  it ;  on 
the  contrary,  there  are  many  parte  which 
shew  that  the  land  risk  was  not  intended 
to  be  insured.  Thus  these  words,  "  in- 
cluding all  risk  of  craft  to  and  from  the 
steamers,"  which  would  not  be  required 
if  the  whole  journey  was  covered.  Again 
there  is  no  similar  provision  fbr  insuring 
the  goods  whilst  on  the  railway,  or  in 
carts,  &c,  to  and  &om  the  railway. 
What  is  said  in  the  case  as  to  Bending 
the  goods  overland  only  amounts  to  ito 
not  being  a  deviation  if  they  are  so  sent, 
and  not  to  their  being  insured  during  the 
land  transit.  Secondly,  there  has  been 
no  loss  of  the  goods.  They  arrived  at 
Paris  in  charge  of  the  plaintiff's  carriers, 
and  they  were  never  captured  nor  put 
under  requisition  by  theFronch  or  Qeimaa 
forces.  They  were  only  in  tiie  same  con- 
dition aa  they  might  be  if  the  vessel 
carrying  them  remained  in  port,  wind 
bound,  and  so  unable  to  get  out.  It  was 
nothing  but  a  retardation  of  the  voyage 
— Hunt  V.  TJie  Boyal  Exchange  Ajuunmea 
(14).  It  is  said,  however,  that  this  was 
a  "restraint  of  princes."  There  is  no 
authority  to  that  efiect.  Oeipd  v.  8mitk 
(8)  was  the  case  of  a  charter-party,  and 
there  is  a  great  distinction  between  such 
and  an  insurance.  The  insurer  only  in- 
sures against  proximate  riaka,  not  remote 

(U)  7  S.  Ai  B.  465 :  i.  e.  26  law  J.  Bep.  (KA) 
Q.B.  239. 

(12)  1  But.  841. 
-    (18)  4  Tann  B«^  S06. 

(U)6M.6»a47. 
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ones.  Taiylar  y.  Dwibar  (15)*Bhew8  that 
the  inaarer  is  not  liable  for  damage  to 
sooda  bj  delay  thongh  the  delay  is  caused 
by  the  perils  msured  against.  Barker  v. 
Blakea  (2)  is  no  authority  that  a  block- 
ade is  "  a  restraint  of  princes."  In  FovBter 
y.  Christie  (16)  a  ship  was  retarded  by 
the  act  of  a  king's  officer,  bnt  that  "waa 
held  not  to  be  a  detention  within  the 
meaning  of  the  clause,  "  against  the  arrest 
and  detainment  of  kings."  A  mere 
detention  is  not  within  sach  clause. 
There  is,  moreover,  a  difference  between 
&  naval  blockade  and  a  land  siege.  There 
is  no  sabeiantial  analogy  between  them, 
and  no  such  law  of  nations  as  governs  a 
blockade  applies  to  the  case  of  a  siege. 

Field,  in  reply,  cited  Boehm  v.  Combe 
(17)  to  shew  that  the  insurance  included 
the  transit  by  land  and  water,  and 
WheaUm'e  InUmatUmaA  Law,  2nd  edit., 
819,  where  a  besieged  town  is  treated  as 
in  the  same  position  as  a  blockaded  port, 
and  a  passage  is  cited  &om  Qrotitis  de  Jw. 
Sell,  ae  Pae.  Kb.  Ill,  cap.  1  sec.  5,  note  3, 
as  to  its  not  being  lawful  to  cany  any- 
thing to  a  town  besieged  or  a  port 
blockaded,  making  do  distinction  between 
ihe  two. 

BoTTU.,  G.J. — ^I  have  not  the  least 
doubt  but  that  the  object  of  the  plaintiffs 
in  effecting  these  insurances  was  to  cover 
the  goods  insured  &om  the  time  of  their 
departure  &om  Shanghai  until  their 
arrival  at  London,  and  that  the  intention 
'was  that  the  insurances  should  cover  all 
the  risksof  such  transit  during  the  journey 
as  well  by  land  as  by  water,  and  the 
question  is  only  whether  such  intention 
has  been  expressed  in  the  policies.  That 
most  depend  not  alone  on  the  terms  used 
in  the  policies,  but  also  on  the  course  of 
business  to  which  such  terms  were  in- 
tended to  apply.  Now  the  course  of 
business  (as  it  appears  from  the  Special 
Case)  was,  as  to  goods  sent  from 
China  to  London,  via  Marseilles,  to  send 
thembytheMessageriesImperiales,  which 
ccmipuiy    always    sent    them    overland 

(18)  88  Law  J.  Rep.  (k.s.)  C.P.  178 ;  b.  c.  law 
Bcp.  4  O.P.  206. 

(16)  llEwt306. 

(17)  2lI.&a.J73. 


through  France,  and  it  also  appears  that 
this  was  well  known  amongst  under- 
writers. Mr.  Day  moreover  admitted, 
thongh  there  is  no  statement  to  that 
effect  in  the  case,  that  goods  sent  to 
London,  via  Southampton,  would  pass  by 
railway  from  Southampton  to  London  in 
the  ordinary  course  of  busineBs,and  itmust 
be  assumed  that  that  also  was  known  to 
underwriters.  Now,  what  are  iiie  terms 
of  these  policies  P  The  insurance  is 
therein  stated  to  be  from  Shanghai  to, 
inter  alia,  London  via  MarseiJleB  or 
Southampton.  According  to  usage  the 
transit  to  London  via  Marseilles  includes 
necessarily  the  passage  overland  through 
France,  and  the  statement  in  the  policies 
is  therefore  the  same  as  if  the  insurance 
had  been  said  to  have  been  whilst  the  goods 
were  being  carried  by  railway  through 
France  from  Marseilles  to  Paris,  and  fi^n 
Paris  to  Boulogne.  Then  follow  the  wordp, 
"or  Southampton,"  which  would  refer 
to  the  journey  overland  by  railway 
from  Southampton  to  London.  Therefore 
the  description  of  the  journey  given  in 
the  policies,  is  one  which  clearly  includes 
a  passage  by  land  as  well  as  by  water,  and 
the  poHcies  say  that  the  goods  insured 
are  intended  to  be  so  insured  during  the 
whole  of  their  transit,  whether  by  land  or 
water,  from  Shanghai  to  London.  It  has 
been  argued  for  the  defendant  that  the 
words, "  whilstremainingtherefortransit," 
shew  that  the  insurance  was  only  intended 
to  cover  the  goods  on  land  when  waiting, 
whether  at  Marseilles  or  Southampton, 
and  not  when  in  course  of  transit,  but  I 
cannot  adopt  that  construction.  The 
policies  ore  to  attach  on  the  shipping  of 
the  goods  and  ore  to  continue  until  t£eir 
arrival  at  London.  I  see  no  reason  why 
they  should  not  have  the  effect  of 
covering  the  risk  during  the  whole  of  the 
transit,  and,  in  my  opinion,  the  risk 
during  the  transit  of  the  goods  through 
France  was  covered  by  uiese  policies. 
Then  comes  the  question,  whether  by 
reason  of  what  occurred  after  the  arrival 
of  the  {^oods  in  Paris,  there  has  been  a 
loss  within  the  terms  of  the  policies. 
The  policies  contain  the  usual  words 
describing  amongst  the  risks  insured, 
« arrests,  restraints  and  detainments  of 
all   kings,   princes    and  people."     The 
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goods  in  question  having  been  sent  on 
from  MarseiEes  to  Paris,  arriyed  there 
about  the  13th  of  September.  On  the  10th 
of  September,  carriage  by  the  railway  from 
Paris  to  Boulogne  is  stated  in  the  Case 
to  have  become  impossible,  in  consequence 
of  the  German  armies  having  taken  pos- 
session of  parts  of  the  railway,  and  inter- 
cepted all  communication  by  the  railway 
between  Paris  and  Boulogne ;  and  it  ap- 
pears from  another  part  of  the  case  that 
the  German  armies  were  giudnally  sur- 
rounding Paris  until  the  19th  of  Sep- 
tember, when  they  completely  invested 
it,  and  &om  that  time  imtil  after 
notice  of  abandonment  by  the  plaintifis 
•nd  the  bring^g  of  this  action,  the  Ger- 
man armies  completely  surrounded  and 
besieged  Paris,  and  prevented  communi- 
cation between  it  and  all  other  places,  so 
that  it  was  impossible  to  remove  the 
goods  from  Paris.  On  the  7th  of  October 
the  plaintifis  gave  notice  of  abandon- 
ment to  the  defendant,  and  the  ques- 
tion is,  whether  under  these  circumstances 
there  was  a  loss  of  the  goods  within  the 
meaning  of  the  policies.  It  has  been 
contended  on  behalf  of  the  plaintiffs, 
that  there  was  such  a  oonstractive  total 
loss  as  entitled  them  to  give  notice  of 
abandonment^  and  so  claim  for  a  total 
loss.  It  is  clear,  that  the  goods  existed 
in  spede,  and  it  is  also  clear,  accord- 
ing to  English  law,  that  if  there  was 
only  delay  in  their  delivery,  it  would  not 
give  a  claim  against  the  underwriter.  It 
IS  different,  however,  if  a  loss  be  caused 
by  any  of  the  perils  insured  against, 
and  here  it  was  said  that  there  was 
such  a  loss  caused  by  a  restraint  within 
the  terms  of  the  policies,  by  the  German 
armies  sarronndii^;  Paris  and  making  it 
impossible  to  remove  the  goods.  Mere 
delay  will  not  do.  Thece  mnst  be  a  loss, 
and  the  question  is,  whether  snch  loss  was 
made  out  in  this  case.  Now  it  is  said  on 
the  part  of  the  defendant,  that  the  case 
of  a  siege  is  not  like  that  of  a  blockade, 
and  that  the  same  principle  of  law  does 
not  apply  to  the  one  as  to  the  other.  It 
appears  that  the  judges  of  the  American 
Courts  have  treated  the  case  of  a  vessel 
kept  within  a  blockaded  port  upon  the  same 
principle  as  persons  or  thing;s  kept  within 
a  besieged  town,  and  have  considered  the 


latter  as  being  a  fortiori  a  restratni  of 
princes;  blockade  and  siege  are  treated 
as  standing  on  the  same  ground  by  Giro- 
tins  and  Wheaton,  and  I  certainly  see  no 
difference  in  principle  between  them,  nor 
between  the  case  of  a  blockade  and  that 
of  an  embargo.  With  respect  to  how  fax 
a  blockade  is  "  a  restraint  of  princes,"  no 
doubt  there  are  cases  in  which  it  has  be«i 
held  that  there  is  no  saoh  restirwnt^ 
where  the  ships  have  been  prevented 
from  entering  the  port,  but  in  those 
oases  the  immediate  cause  of  their  not 
entering  was  the  desire  not  to  run  the  risk 
of  the  blockade,  and  there  was  no  restraint 
of  princes,  because  the  ship  never  camtf 
within  the  blockade.  The  case  of  CMnd 
V.  Brmih  (8)  is,  I  tiiink,  a  distinct  autho- 
rity on  the  subject.  The  question  there, 
no  doubt,  arose  as  to  the  defendant  being 
justified  in  putting  an  end  to  a  charter- 
party  by  reason  of  the  blockade  of  the  port 
of  discharge,  but  it  was  assumed  ths^  if 
the  blockade  continued  and  was  effective^  it 
amounted  to  a  "  restraint  of  prinoee."  It 
is  true  that  in  Foreter  v.  Okrittie  (16)  it 
was  held,  that  there  had  not  been  a  re- 
straint of  princes,  where  the  ship  had 
been  prevented  from  entering  tiie  port 
by  fear  of  the  blockade;  but  the  argu- 
ment seemed  to  admit,  that  if  she  had 
been  detained  whilst  within  the  blockade, 
there  would  have  been  a  "  restraint  of 
princes."  Mr.  Day  has  contended  that 
there  is  a  difference  as  to  the  meaning  of 
these  terms  in  a  charter-party  and  in 
a  policy  of  insurance,  bat  I  do  not  see 
the  slightest  difference  in  principle. 
There  is  also  the  important  case  of 
OUoera  v.  The  Union  Insurance  Gompemy 
(5),  which  has  been  relied  on  by  the 
counsel  for  the  plaintiff,  and  in  the  course 
of  the  judgment  of  Marshall,  C.J., 
in  that  case,  there  occurs  the  following 
passage — '"  What  then,  according  to  oonW 
mon  understanding,  is  the  meaning  dT 
the  term,  '  restraint '  P  Does  it  imply 
that  the  limitation,  restriction  or  confine- 
ment, must  be  imposed  by  those  who  are 
in  possession  of  the  person  or  thingi' 
which  is  limited,  restiricted  or  confined, 
or  is  the  term  satisfied  by-  a  restriction 
created  by  the  application  of  external 
force  P  If,  for  example^  a  town  be  be- 
sieged and  the  inbabitants'oonfined  witlun 
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ite  walls  by  the  besieging  army,  i:^  in  at- 
tempting to  come  ont^  they  are  forced 
hack,  wonld  it  be  inaccurate  to  say  that 
they  are  restrained  within  those  limits  ? 
The CJonrtbelieres  itwonld  not."  That  ob- 
■erration  of  the  Chief  Justice  may  properly 
I  think  be  applied  to  this  caae.  Here  a 
force  was  brought  to  bear  upon  the  goods 
in  question  which  prevented  their  further 
progress.  Was  the  owner  then  entitled  to 
giye  notice  of  abandonment  to  the  as- 
surers ?  No  doabt  it  is  not  a  case  of 
capture,  where  the  property  has  been 
taken  possession  of  by  the  captors,  but  it 
seems  to  me  to  be  m  the  nature  of  an 
embaieo  laid  on  a  vessel  when  in  port,  and 
to  be  ifnot  an  actual  arrest  to  be  a  restraint 
of  princes.  Then  what  is  the  law  as  to  the 
right  of  an  assured  in  such  a  case  as  that  ? 
Itt  Gost  V.  Withers  (18),  Lord  Mansfield 
said,  "  I  cannot  find  a  single  book,  an- 
cient or  modem,  which  does  not  say, 
'  that  in  case  of  the  ship  being  taken,  the 
insured  may  demand  as  for  a  total  loss 
and  abandon.'  And  what  proves  the  pro- 
position most  strongly  is,  that  by  the 
general  law,  he  may  abandon  in  the  case 
merely  of  an  arrest  or  an  emhwrgo  by  a 
Jvrinoe  not  an  enemy."  Boteh  v.  JSdie  (19) 
IS  to  the  same  effect.  We  have  no  fixed 
time  in  our  law  when  notice  of  abandon- 
inent  is  to  be  given,  but  I  take  it  that  it 
must  always  be  given  in  a  reasonable 
time  according  to  the  nature  of  the  case ; 
sabject  to  that  and  to  there  being  a 
"  restraint  of  princes,"  it  seems  to  me, 
that  the  assured  has  a  right  to  abandon 
the  goods  to  the  underwriters,  and  if  he 
does  so  in  proper  time,  the  underwriters 
are  liable.  Here  no  question  is  raised  as 
to  "tiie  abandonment  being  too  late  or  not 
being  in  proper  time,  and  the  detention 
having  taken  place,  as  it  seems  to  me,  by 
a  restraint  of  princes,  and  the  risk  being 
covered  by  the  policies,  I  am  of  opinion 
that  our  judgment  should  be  for  the 
phuntiffs. 

KSATnta,  J. — I  am  of  the  same  opinion. 
If  this  case  had  rested  exclusively  on  the 
terms  of  the  policies  I  should  have  taken 
time  to  consider  whether  they  covered 
only  a  marine  risk,  but  coupled  as  these 
aire  witii  the  fiusts  of  this  case,  I  think  that 

(18)  3  Ban.  696. 

(19)  6  Xeim  Sep.  418. 


they  were  intended  to  cover  and  do  cover 
risks  on  land  as  well  as  on  sea.  Two  out 
of  the  three  modes  of  carrying  goods 
from  China  to  London  necessarily  involved 
a  transit  by  land,  and  therefore  I  think 
that  the  meaning  of  the  policies,  when 
coupled  with  the  finding^  of  the  facts  in 
the  case,  was  to  cover  the  risk  of  transit 
by  land,  especially  as  such  transit  was  the 
usual  and  ordinary  mode  of  carriage,  and 
was  known  to  both  parties.  Then  was 
there  such  a  loss  as  justified  the  plaintiff 
giving  notice  of  abandonment  ?  I  entirely 
agree  with  what  my  Lord  has  said  as  to 
the  analogy  between  a  blockade  of  a  port 
and  the  siege  of  a  town.  There  are  not 
many  English  cases  on  this  subject  but  it 
seems  to  me  to  stand  to  reason  that  goods 
within  a  blockaded  port  are  analogous  to 
goods  on  which  an  embargo  has  been  laid. 
It  is  true  that  an  embargo  is  the  exercisd 
of  a  sovereign  power  upon  things  within 
his  country,  and  a  blockade  is  the  exercise 
of  power  outside  by  a  foreign  sovereign, 
but  in  principle  there  is  no  difference,  and 
in  each  case  it  is  the  interposition  of 
power  by  a  strong  party  and  hy  a  prince. 
Here  it  is  found  by  the  case  to  have  been 
impossible  to  have  got  the  goods  out  of 
Paans  by  reason  of  Paris  being  surrounded 
by  the  German  armies,  and  I  confess  I 
have  never  had  the  slightest  doubt  but 
that  that  was  a  "  restraint  of  princes." 
I  have  also  no  doubt  that  under  these 
circumstances  the  owners  had  a  right  to 
abandon  the  goods,  and  that  as  they 
did  so  in  proper  time,  they  are  now 
entitled  to  recover  from  the  underwriters. 
Bbbtt,  J. — ^I  am  of  opinion  that  the 
poUoies  covered  the  land  risk  from  Mar- 
seilles to  Boulogne,  because  'by  the  finding 
of  the  facte  in  this  case  the  land  journey 
is  made  part  of  the  risk  insured.  The 
first  thing  in  a  policy  is  to  describe  the 
voyage,  and  afterwards  it  is  usual  to  de- 
scribe the  risk  and  make  that  applicable 
to  the  voyage  before  described.  Now 
here  one  of  the  voyages  described  is  froin 
Shanghai  to  London,  via  Marseilles.  By 
itself  yon  cannot  toll  what  that  is,  but 
whenever  a  voyage  is  described  in  a 
policy  you  must  look  to  the  well-known 
mode  of  performiiig  that  voyage  in  order 
to  see  what  it  is.  In  this  case  it  appears 
that  a  voyage  so  described  as  this,  is  by  a 
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land  transit  from  Marseilles  to  Boulogne, 
therefore  tliat  is  here  made  part  of  the 
voyage.  It  is  said  that  there  are  other 
parts  of  tliese  policies  which  shew  that 
that  is  not  so,  and  for  this  purpose  Mr. 
Day  relies  on  the  words,  "  whilst  remain- 
ing there  for  transit."  But  the  voyage 
insured  necessarily  involved  several  tran- 
shipments and,  therefore,  if  it  had  not 
been  for  these  words  in  the  policies  the 
period  between  the  landing  and  tranship- 
m^t  of  the  goods  would  not  have  been 
covered  by  the  poUcies.  Mr.  Day  also 
relied  on  the  words,  "  risks  of  craft  to  and 
£rom  the  steamers."  The  peculiarity  in 
these  policies  is  that  several  steamers 
would  be  employed  during  this  voyage, 
and  the  goods  would  have  to  be  covered 
by  tbe  insurance  whilst  on  each  steamer. 
Construing  these  policies  according  to  the 
way  ordinary  policies  would  be  construed 
theywouldnotcover  the  risk  after  the  goods 
had  been  placed  on  board  the  first  steamer 
if  these  words,  "  all  risks  of  crafts  to  and 
£rom  the  steamers"  had  not  been  intro- 
duced, and  they  were  put  into  the  policies 
in  order  to  include  in  the  insurance  the 
risk  during  the  time  the  goods  were  being 
carried  to  and  from  the  different  steamers. 
It  seems  to  me  that  they  do  not  interfere 
with  the  transit  from  Marseilles  to  Bou- 
logne which  is  included  in  the  voyage 
from  Marseilles  to  London.  The  cases  of 
Pdly  V.  The  Boyal  Exchange  Assurance 
Chmpany  (12'),axiiBrotighY.Whdt'more(ld) 
shew  that  if  by  general  usage  land  is  made 
part  of  the  voyage  land  is  to  be  so  treated 
as  part  of  the  voyage.  In  that  last  case 
the  island  was  by  usage  made  part  of  the 
voyage  insured.  Therefore,  on  these  au- 
thorities and  according  to  the  true  con- 
struction of  the  policies  in  the  present  case, 
it  seems  to  me  that  the  transit  through 
France  was  part  of  the  voyage,  and  if  so 
the  risk  must  be  made  applicable  to  it, 
Bind  though,  as  argued  by  Mr.  Day,  the 
words  of  the  policies  must  be  altered  to 
adapt  them  to  such  risk,  I  see  no  more 
difficulty  in  doings  so  than  there  was  in 
dojng  so  in  P6%  v.  The  Boyal  Exchemge 
Assurance  Company  (12).  The  next  ques- 
tion is,  was  there  a  lossP  I  iliink 
tbisra  was  by  reason  of   a    restraint  of 

Eiinces.     It  has  been  said  that  the  case 
ere    was   similar  to  that   of  a  block- 


ade of  a  port,  and  that  that  has  been 
held  to  be  a  restraint  (^pi-inocs.  The 
American  authorities  do  not,  I  think, 
much  assist  one,  because  they  have  gone 
to  this  great  extent,  that  a  retardation  of 
the  voyage,  as  where  the  verael  is  pie- 
vented  from  entering  a  port  during  a 
blockade,  is  a  restraint  of  princes.  Now 
I  apprehend  that  that  would  not  be  so 
held  in  any  English  Court.  I^  as  in 
Foster  v.  Christie  (16),  a  vessel  is  pre- 
vented  from  entering  a  port  by  the  com- 
mand of  an  officer,  it  is  caused  by  the  act 
of  that  officer,  and  not  by  the  r^traint  of 
princes ;  but  there  has  been  no  case  in  Eng- 
land in  which  where  goods  have  been  kept 
within  a  blockaded  port  it  has  not  been 
held  to  have  been  a  restraint  of  princes. 
We  have  to  consider,  then,  what  is  the 
state  of  goods  in  a  slup  within  a  block- 
aded port.  It  is  clear  that  it  is  not  that 
of  a  capture  nor  of  an  arrest,  becaoae 
there  has  been  no  taking  possession  of 
the  goods,  and  they  are  left  in  the  pos- 
session of  their  owners.  Then  there  is 
in  the  policies  the  other  word  "restraint," 
and  applying  the  general  rule,  that  where 
there  are  d^erent  words  in  a  mracantile 
contract  a  meaning  to  each  of  them  is  to 
be  given  if  possible,  it  appears  to  me  that 
"restraint"  is  when  the  goods  aie  zut 
taken  possession  o£  It  appHes  to  goods 
when  the  ship  is  in  a  blodkaded  port,  or 
when  an  embargo  is  laid,  and  it  seems  to 
me  that  in  either  of  these  cases  there  is 
as  much  a  restraint  as  there  well  can  be^ 
and  the  authority  of  Marshall,  C.J.,  in 
Olivera  v.  The  Union  Asswrance  Gompcus^ 
(5)  is  a  strong  authority  that  it  is  a 
restraint.  At  one  time  I  thought  that 
in  the  present  case  there  might  be  a 
distinction  between  a  blockaded  port 
and  a  besieged  town,  especially  as 
the  goods  were  not  confiscated;  but  it 
seems  to  me  that,  inasmuch  as  if  any 
attempt  had  been  made  to  cany  them 
out  of  the  town,  the  army  would  have 
stopped  them,  and  obviously  ihey  would 
then  have  been  lost  to  their  owners,  or  at 
all  evente  would  have  been  in  great  dan- 
ger of  being  so  lost,  they  were  as  much 
restrained  as  they  would  have  been  in  a 
blockaded  port.  There  is  then  the  aath> 
rity  of  Wheaton  in  his  work  on  IntemSp 
tional  Law,  at  page  819,  which  treats  a 
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beeoBged  town  and  &  blockaded  port  aa 
tmalogotis,  and  of  MaiBhall,  O.J.,  in  Oli- 
vero  V.  The  Union  Insurance  Gompany  (5), 
who  thinks  that  goods  within  a  besieged 
town  are  restrained  within  the  meaning 
of  "  restraint "  in  the  policy.  The  only 
other  question  is,  whether  there  was 
mch  a  danger  of  a  total  loss  as  to  entitle 
the  plaintifib  to  give  notice  of  aban- 
donment, and  I  am  of  opinion  that  there 
was,  and  that  tbe  notice  was  given  in 
proper  time,  and  that  the  plaintiffs  are 
therefore  entitled  to  our  judgment. 

G-BOTK,  J. — ^I  am  of  the  same  opinion. 
The  first  point,  and  which  appeared  to 
Ine  to  be  the  most  argaable,  was,  whether 
a  conTOTance  of  the  goods  froia.  Shanghai 
to  London  via  Marseilles,  might  be  fal> 
filled  by  a  carriage  of  them  by  sea  only ; 
bnt  I  think  that  the  ordinary  mode  of 
oonveyance  mnst  be  taken  to  have  been 
meant,  and  therefore  it  woold  involve  a 
land  paasage  daring  a  portion  of  the  joar- 
ney.  Mr.  Day  contended  that  there  were 
words  used  thronghont  the  poUoies  which 
connected  the  riak.  insured  with  only  a 
maritime  one,  such  as  the  "  risk  of  crafb 
to  and  fVom  tiie  steamers,"  which  would 
seem  to  point  to  the  landing  from  a  ship, 
and  not  to  the  taking  the  goods  from 
a  railway  carriage ;  but  probably  tbe 
reason  for  this  is  that  the  parties  have 
used  the  old  form  of  a  Lloyd's  policy  in- 
stead of  remodelling  it  to  snit  their  par- 
ticular case.  It  is  found  that  the  goods 
came  by  land  from  Marseilles  to  Bou- 
logne, and  that  that  was  the  usual  mode 
of  conveying  goods  coming  from  London 
vid  Marsdllea.  If,  therefore,  it  was  in- 
tended to  limit  the  policies  to  marine 
risks,  it  should  have  been  done  so,  and  I 
agree  with  the  rest  of  the  Court  that  it 
was  not  so  intended,  bnt  that  it  was  in- 
tended that  the  insurance  should  include 
the  whole  journey  from  Shanghai  to 
London.  Then  comes  the  other  question, 
namely,  whether  what  occurred  whilst 
the  goods  were  at  Paris  was  a  "  restraint 
of  princes."  One  can  well  see  why  the 
case  of  a  vessel,  which  has  been  pre- 
vented from  entisring  a  port  because  it 
was  blockaded,  has  been  held  not  to 
be  within  thedause  as  to  "restraint  of 
princes,"  for  that  is  more  in  the  nature  of 
an  injanotion  than  a  restraint ;  but  I  can- 


not see  why,  when  a  person  or  thing  is 
shut  up  within  the  stond  walls  of  a  town 
or  place,  so  that  such  person  or  thing 
cannot  get  out,  that  said  person  or  thing 
is  not  then  restrained.  A  man  who  is  in 
prison  is  as  much  restrained  as  he  would 
be  if  fastened  by  an  iron  chain.  Here  it 
appears,  from  the  findings  in  this  case, 
that  it  was  impossible  to  get  the  silk  out 
of  Paris  by  reason  of  that  place  being  com- 
pletely surrounded  and  besieged  by  the 
Qerman  armies,  so  that  the  siege  was 
more  effective  and  the  case  stronger  than 
that  of  a  blockade.  Then  I  can  hardly 
conceive  a  restraint  of  princes  which  does 
not  involve  a  loss  of  the  goods  restrained, 
and  the  plaintiffs  were,  1  think,  justified 
in  the  abandonment. 

Judgment  for  plaintiffs. 


Attorneys — Markby    &   Tanj,    for   plaintiflb  ; 
WaltoDB,  Babb  &  Walton,  for  defendants. 


1873      f'^'"^  BOUNGBBOEB  V.  TOWKSXirD, 

Mav  80  1    ^^^  ^  '**  Local  Board  of 
'      ■  I.  EeaUh  of  Swindon  New  Toum. 

Praetioe — Amendment — Writ  of  Sum- 
mon$ — Defendant's  Name. 

A  plaintiff  sued  a  local  loard  in  the 
name  of  their  clerk  instead  of  their  own 
name,  as  he  should  hone  dotlk  .-—Held,  that 
the  writ  of  sumnums  might  he  amended  by 
substituting  the  name  of  the  board  for  that 
of  their  derk. 

The  plaintiff  having  a  cause  of  action 
against  the  Local  Board  of  Health  of 
Swindon  New  Town,  took  out  a  writ  of 
summons  directed  to  one  "  Townsend,  clerk 
to  the  Local  Board  of  Health  of  Swindon 
New  Town."  It  turned  out,  however,  that 
the  board  should  have  been  sued  in  their 
own  name,  and  not  in  that  of  their  clerk, 
and  the  plaintiff  therefore  applied  to 
Blackburn,  J.,  to  be  allowed  to  amend  the 
writ  bv  substituting  the  name  of  th^ 
board  tor  that  of  their  clerk,  and  an  order 
was  granted  to  that  effect. 

OoUvM  now  moved  to  leaciad  tiiat 
order  on  (he  ground  that  tbe  amendment 
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atnoutited  to  a  sabstitntion  of  a  new  de- 
fendant, and  therefore  oonld  not  be  made, 
citing  Okuf  v.  Oxford  (1)  and  Prior  v. 
The  Loeal  Bowd  of  Westham  (2). 

BoviLL,  C.J. — There  wm  power  to  make 
this  amendment  entirely  apart  &om  the 
Common  Law  Procednre  Act.  .The 
amendment  was  merely  an  alteration  of 
description,  enabling  the  plaintiff  to  sue 
the  corporation  in  their  correct  name, 
and  not  a  substitution  of  a  new  defend- 
ant, and  even  if  there  were  no  authority 
on  the  point  I  should  hold  that  the  order 
was  good ;  but  looking  to  the  authorities, 
Oailoway  Y.  Bleadon  (3)  shews  that 
there  is  power  to  make  such  an  amend- 
ment, and  La  Banca  Nationale  t.  Ham' 
burger  (4)  is  on  all  fours  with  the  present 
case. 

The  rrat  of  the  Court  agreed. 

Jbule  refused. 


Attorneys — Moon,  agentforTownsend&OrmoDd, 
of  Swindon. 


4878 
Jane  18. 


.{ 


TBI  NOniNaHAU  BIDB,  SEIK 
AST)  FAT  UABEET  COHPABT  V. 
B0TTB1I.L  AND  ANOTHEB. 


ChiaranUe—Ootuiruction  of—Oontimdng 
Ouarantee. 

The  plaintiffs  (of  whom,  J),  had  been  in 
the  hdbU  of  buying  goods)  having  heard  of 
a  hill  of  sale  given  by  D.  to  the  defendants 
dedined  to  let  B.  have  certain  goods  he  had 
then  boitght  of  them  ■mthaiii  a  telegram 
from  the  defendants  that  the  defendants 
would  be  answerable  for  them.  The  de- 
fendants sent  such  telegram,  and  D.  had 
the  goods,  and  in  due  time  paid  for  theitn. 
By  the  post  of  the  same  day  on  which  the 
telegram  was  despatched,  the  defendants 
sent  to  the  plaintiffs  a  letter,  in  which,  after 
referring  to  the  telegram,  and  stating  that 
they  had  done  business  with  D.  for  five 

(1)  >6  Law  3.  Sep.  (K.a.)  Ezch.  IS. 

(2)  1(  Law  Timea,  N.8.  2£0. 
■-    m  1  Man.  &  0. 247. 

(4)  2  WvzU  Se  0.  830. 


years,  and  had  never  hnown  anything  diai 
honest  in  his  iranaaetiont,  they  wrote  at 
foUows:  "What  you  have  heard  was  done  to 
protect  him  from  a  dishonest  tradesman, 
amd  win  in  no  way  we  hope  be  to  the  injury 
(^  his  creditors.  Having  every  confidence  in 
him  he  has  but  to  call  upon  us  for  a  clieque, 
and  have  it  with  pleasure,  for  any  account 
he  may  have  with  you.  When  to  the  com. 
trary  we  wiU  write  you ;  " — Held,  that  this 
letter  was  a  continuing  guarantee  for  ilis 
amount  of  goods  D.  should  buy  of  the  plains 
tiffs  until  the  plaintiffs  should  hear  front 
the  defendants  to  the  contrary. 

The  first,  second  and  third  counts  were 
on  a  guarantee  given  to  the  plaintiffs  by 
the  defendants  guaranteeing  the  payment 
of  goods  to  be  supplied  to  one  William 
Dyson.  The  fourth  count  was  for  &lsa 
representations  as  to  the  credit  Of  the 
said  William  Dyson,  by  which  the  plain- 
tiffs were  induced  to  sell  goods  to  him 
on  credit.  The  defendants  pleaded  the 
general  issue,  and  to  the  first,  second  and 
third  counts,  payment. 

The  cause  was  tried  before  Martin,  B., 
at  the  last  Spring  Assizes  for  the  county 
of  Leicester,  when  it  was  admitted  thi^ 
the  amount  of  the  guarantee,  on  which 
the  first  count  was  framed,  had  been  paid, 
and  the  material  question  depended  on 
whether  a  letter,  dated  Ist  of  January, 
1872,  written  by  the  defendants  to  the 
plaintiffs,  and  on  which  the  second,  third 
and  fourth  counts  were  framed,  amounted 
to  a  continuing  guarantee.  The  plaiti tiffs 
were  in  the  habit  of  holding  wecudy  sales 
of  skins,  the  skins  being  sold  on  one  week 
and  paid  for  on  the  next.  They  had  for 
about  a  year  sold  skins  in  this  way  to  the 
said  W.  Dyson,  who  had  paid  for  them 
regularly  up  to  December,  1871,  but  on 
the  29th  of  that  month,  the  plaintifis' 
manager  having  heard  reports  as  to  a  bill 
of  sale,  given  by  Dyson  to  the  defendants, 
declined  to  let  him  have  the  skins  he  had 
then  bought  to  the  value  of  342.  7s.  Gd, 
without  the  defendants'  guarantee  and 
accordingly  he  sent  the  following  letter 
to  that  effect  to  Mr.  Dyson — 

."I>ecmUr29,  1871. 
"Dear  Sir, — SVom   reports  we  ham 
heard,  we  feel  we  shall  not  be  doing  onr* 
selves  jostioe  in  sending  yon  the  skins 
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bongbi  hy  yon  io.day  wiiihoat  an  en^g&. 
ment  on  tiie  part  of  Messrs.  Bottnll  & 
Son  to  become  responsible  for  their 
valne. 

"  We  must,  therefore,  request  the 
&voiir  of  a  telegram  from  them  (Bottrill 
&  Son)  by,  say  twelve  or  one  o'clock,  to- 
morrow morning,  to  the  above  effect, 
when  we  will  forward  the  skins." 

Dyson  communicated  this  to  the  de- 
fendknta,  who  were  woolstaplers  at 
Leioeflter,  with  whom  Dyson  bad  had 
dealings  for  a  considerable  time,  and  the 
defendants  thereupon  dispatched  a  tele- 
gram to  the  plaintiffs  in  these  words : 
"  We  agree  to  be  answerable  for  the  skins 
with  pleasure,  January  1st,  seventy-two." 
On  tiie  same  day  they  posted  to  the 
plaintiffs  the  letter  of  the  1st  of  January, 
1872,  which  was  as  follows — 

"Leicester,  Januaiy  I,  1872. 
"  The  Nottingham  Hide  and  Bkin 


;ompany. 

♦'  Gentlemen, — ^You  would  receive  our 
telegram  to-day  in  reference  to  the  letter 
received  from  you  by  Mr.  Dyson.  We 
beg  to  say  with  reference  to  Dyson  we 
hare  done  business  with  him  for  five 
years,  and  have  never  known  anything 
dishonourable  or  dishonest  in  any  of  his 
transactions. 

"What  you  have  heard  was  done  to 
protect  him  from  a  dishonest  tradesman, 
and  will  in  no  way,  we  hope,  be  to  the 
injuiy-of  his  creditors. 

"Having  every  confidence  in  him,  he 
has  bat  to  call  upon  us  for  a  cheque,  and 
have  it  with  pleasure,  for  any  account  he 
may  have  with  you.  When  to  the  con- 
trary we  will  write  you.  Should  you 
require  any  further  explanation  we  shall 
be  most  happy  to  give  it.  , 

"Yours,  Ac., 

"  Jno.  Bottrill  &  Son." 
,  The  plainiiiffs  sent  the  skins  to  Dyson 
on  the  receipt  of  the  telegram,  and  the 
amount  of  these  was  paid  for  the  follow- 
ing week.  The  plaintiffs  also,  on  the  2nd 
of  January,  1872,  sent  the  following 
reply  to  the  defendants'  letter  of  the  1st 
of  uiat  month — 

"January  2,  1872. 

"  Gentlemen, — Your  letter  isquite  satis- 
flwtoiy,  as  was  also  your  telegram,  on 
receipt  of  which  we   immediately  dis- 

Nsw  BauEB,  42.— C.P. 


patched    the    skins.      We    had    always 
thought  Mr.  Dyson  what  you  state." 

The  plaintiffs  continued  to  supply 
Dyson  with  skins  up  to  the  following 
May  without  having  received  any  notice 
from  the  defendants  according  to  their 
letter  of  the  1st  of  January,  and  on  the 
6th  of  May  there  was  a  balance  due  to 
the  plainti&  of  921.  Is.  lOd.,  which,  by  a 
letter  of  that  date,  they  communicated  to 
the  defendants,  stating  that  goods  to  that 
amount  had  been  had  by  Dyson  on  the 
strength  of  the  defendants'  guarantee.  To 
thia  the  defendants  replied,  expressing 
their  surprise  that  the  plaintiffs  had 
trusted  Dyson  to  such  an  extent  without 
security,  and  repudiating  their  liability. 

At  the  trial  the  learned  Judge  held  that 
(he  letter  of  the  1st  of  January,  1872, 
was  a  continuing  guarantee.  He  also 
held  that  there  was  no  evidence  of  fraud 
to  support  the  fourth  count.  A  verdict 
was  accordingly  entered  for  the  plaintiffs 
on  the  second  and  third  counts  for  92{. 
Is,  10c!.,  and  for  the  defendants  on  the 
first  and  fourth  counts,  with  leave  to  the 
defendants  to  move  to  set  aside  the  ver- 
dict on  the  second  and  third  counts,  and 
to  enter  a  nonsuit  or  verdict  for  the  de- 
fendants. 

A  rule  nisi  to  that  effect  was  accord- 
ingly obtained  in  last  Easter  Term,  on  the 
ground  that  the  defendants  did  not 
guarantee  any  credits  beyond  that  men- 
tioned in  plamtififis'  letter  to  Dyson  of  the 
29th  of  December,  1871  (1). 

Bulwer  and  A.  K.  Lloyd  shewed  cause 
against  this  rule,  and  contended  that 
the  letter  of  the  Ist  of  January  amounted 
to  a  continuing  g;uarantee. 

(1)  There  vas  a  crois  role  nisi  obtained  by 
ooonsel  for  the  plaintifb,  for  a  new  trial  on  the 
ground  of  misdirection  in  telling  the  jory  that 
there  vas  no  evidence  in  support  of  tne  fourth 
eount.  This  rule  was  argued  at  the  same  time  that 
cause  was  shewn  against  the  first  rule,  but  it  is 
unnecessary  to  notice  this  in  the  above  report  as 
no  opinion  was  expressed  on  it  by  the  Court, 
because  it  was  agreed  between  the  parties  that  if 
the  Court  gave  judgment  for  the  plaintifb  on  the 
first  rule,  which  they  did,  the  second  rule  should 
stand  over  until  after  proceedings  in  error  (if  any) 
were  had  on  that  judgment,  and  if  there  were  no 
such  proceedings,  or  the  judgment  should  be  af- 
flimed,  the  second  role  was  to  be  abandoned  with- 
out costs,  otherwise  it  was  to  be  heard  in  tha 
Court  of  Enor. 

2L 
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0' Motley  and  M&reieetJier  argned,  in 
sapport  of  ibis  rale,  that  it  was  not  a 
guarantee  beyond  that  of  confirming  the 
goarantee  given  by  the  telegram,  which 
related  to  that  particular  debt  of  342. 
7s.  6d. ;  for  it  contained  no  promise  that, 
if  credit  waa  given  to  Dyson,  the  plain- 
tiffs would  pay  the  defendants  if  Dyson 
did  not— JTIwr  v.  Bichardson  (2). 

KsiTiKO,  J.— The  plaintiffs  in  this  case 
have  declared  on  a  guarantee  by  the  de- 
fendants, and  on  a  false  representation  1^ 
them  as  to  the  solvency  of  Dyson.  It 
appears  that  the  plaintifib'  company, 
with  whom  Dyson  had  been  in  the  habit 
of  transacting  business,  had  received  an 
order  from  Dyson  for  skins,  which  the 
plaintiffs'  manager,  haying  heard  rumours 
reflecting  on  Dyson's  solvency,  refused  to 
execute,  unless  a  guarantee  was  given  by 
the  defendants  for  its  payment.  There- 
upon, Dyson  communicated  this  to  the 
defendants,  and,  no  doubt,  also,  all  the 
circumstances  connected  with  the  plain- 
tiffs' doubts  as  to  his  solvency,  for  the 
defendants  sent  a  telegram  to  the  plain- 
tiff agreeing  to  guarantee  the  payment 
of  the  skins  which  the  plaintiffs  had  re- 
fused to  deliver  without  they  had  such 
guarantee,  and  they  further  sent  a  cover- 
ing letter  to  the  telegram,  and  it  is  on 
that  letter  that  the  present  question 
arises.     It  is  in  these  terms. 

[The  learned  Judge  here  read  the  letter 
of  January  1,  1872,  down  to  the  end  of 
the  words  "what  you  have  heard  was 
done  to  protect  him  from  a  dishonest 
tradesman."] 

Now,  what  the  plaintiffs  had  heard 
was  with  reference  to  Dyson  giving  the 
defendants  a  bill  of  sale. 

[The  learned  Judge  then  read  the  rest 
of  the  letter.] 

It  has  been  contended  on  the  part  of 
the  plaintiffs  that  that  letter  amounts  not 
merely  to  a  guarantee  of  the  payment  of 
the  skins  which  the  plaintiffs  had  refused 
to  deliver  without  a  guarantee,  but  to  a 
continuing  guarantee  with  reference  to 
future  transactions  ;  and  I  am  of  opinion, 
that  the  plaintiffs'  contention  is  right. 
These  kind  of  mattoi-s  depend  always  on 

(2)  1  M.  &  S.  657. 


•  the  oircumstanoes  under  wbich  they  take 
plaoe.  What  did  the  writers  of  this 
letter  intend  should  be  understood  by 
the  plaintiffs.  They  were  aware  thai  ma 
plaintiffs  had  got  an  impression  which 
was  unfavourable  to  the  solvenoy  of 
Dyson,  and  they  wished  to  remove  it; 
and,  accordingly,  they  do  not  stop  at  the 
guarantee  of  the  payment  of  the  skins 
which  they  had  been  asked  to  guarantee, 
but  they  go  on  to  say,  that  Dyson  has 
but  to  call  on  them  for  a  cheque  "  and 
have  it  with  pleasure,  for  any  aocoant  he 
may  have  with  yon ;  when  to  the  oontraiy 
we  will  write  yon."  Now,  what  would 
any  one  understond  by  this  P  Why,  that 
our  opinion  of  Dyson's  credit  is  so  high, 
that  we  are  ready  to  undertake  the  pay- 
ment of  any  account  which  you  may 
enter  into  with  him,  and  if  it  should  ever 
be  to  the  contrary,  we  will  let  you  know. 
That,  I  think,  is  a  guarantee,  and  a  con- 
tinuing one.  With  reference  to  the  count 
for  a  &1se  representation  it  is  not  neces- 
Baiy  to  give  any  judgment. 

I  may  add,  that  my  brother  Grove  who 
heard  the  argument,  but  is  now  absent, 
concurs  in  the  opinion  I  have  expressed, 
though  he  does  not  entertain  it  so 
strongly  as  I  do. 

Brett,  J. — As  to  the  rule  which  has 
been  obtained,  to  enter  a  nonsuit  on  the 
ground  that  the  Judge  was  bound  to  oon- 
stme  the  letter  of  January  1  as  notamount- 
ing  to  a  guarantee,  I  think  the  letter  was 
to  be  construed  with  reference  to  the  oir- 
onmstances  under  which  it  was  written. 
Now,  a  material  circumstance  was  this : 
Dyson  was  a  customer  of  the  plaintiffs, 
whose  credit  they  considered  donbtinl, 
but  who  might  continue  to  be  a  customer 
if  the  plaintiffs  -had  something  more  to 
satisfy  tiiem  than  tiie  opinion  they  then  had 
of  his  credit.  They  said,  with  reference  to 
particular  goods  he  then  wanted,  that  they 
would  not  supply  him  with  them  withoat 
a  guarantee,  wnich  of  oourse  shewed 
that  they  would  not  let  him  have  goods 
for  the  future  withoat  security.  This  is 
intimated  to  Dyson  and  by  him  comma- 
nicated  to  the  defendants,  who  there- 
upon send  the  telegram  and  letter  cover- 
ing the  telegram  to  tiie  plaintifib.  Both 
ihe  telegram  and  letter  are  maMen'et 
business,  and  given  with  reference  to  t-he- 
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doabtfol  character  of  Dyson,  and  to  the 
plaintiffs  sapplyinp  him  with  goods.  The 
first  part  of  that  letter  is  only  as  to  the 
telegram,  bat  the  latter  afterwards  goes  on 
to  make  statements  which  I  agree  the  de- 
fendants were  not  asked  to  make,  but  which 
they  do  make,  in  order  that  the  plaintiffs 
may  be  satisfied  into  giving  credit  to 
Dyson.  The  language  used  is  inaccurate 
and  wholly  inartificial,  bat  giving  it,  as  it 
onght  to  have,  a  bnsiness  sense,  it  is 
mmcient,  I  think,  to  shew  that  the 
defendants  contemplated  an  original  con- 
tract between  the  plaintiffs  and  Dyson, 
and  the  supply  of  goods  to  him  on  his 
credit,  and  tnat  in  the  part  which  states 
that  "  he  has  but  to  call  upon  us  for  a 
cheque  for  any  account  he  may  have  with 
^ou,"  the  defendants  contemplated  that, 
jf  Djrson  failed  to  pay,  they  would.  I 
consider  that  the  terms  are  such,  that 
tho  plaintifis  might  reasonably  suppose 
the  letter  to  mean  a  guarantee,  and  if 
they  did  BO  act  upon  its  being  a  guarantee, 
there  would  be  evidence  to  go  to  the  jury, 
and  the  defendants  would  not  be  entitled 
to  a  nonsuit.  Then,  if  the  letter  be  a 
guarantee,  the  only  question  is,  whether 
it  is  a  continuing  one.  But  if  a  guar- 
antee, for  how  long  is  it  to  go  on  ?  Ilntil 
the  defendants  have  given  the  plaintiffa 
notice  to  the  contrary.  Therefore,  Hxe 
defendants'  rule  which  is  the  first  rule, 
«hoald,  I  think,  be  discharged.  As  to 
the  other  rale  (1),  it  is  not  necessary  to 
give  any  opinion. 

Defendants'  rule  discharged. 

Attorneys— Eyre  &  Co.,  tot  plaintjft;  Viard, 
Crowder  &  Anttie,  Bgents  for  fi.  A.  Owtton, 
.   LeieMter,  for  defendants. 


[IN  THE  EXCEEQtTSR  CHAMBEB.] 
(^Appeal/rom  the  Court  of  Common  Pleas.') 
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JOHNSON  V.  BABNSS. 


Jane  18. 

Common— 'Exelusive  Bight  of  Pa$twr&-' 
Evidence. . 

Where  an  exdmive  right  of  pasturage  had 
teen  et^oyed  for  a  long  series  of  years,  but 
vat  detpnbed  in  various  doeumenlt  as  a 
right  of  common,  the  Court  held  as  a  coty- 


clueion  of  fact  that  such  deseripiioti  did  not 
cut  down  Oie  exclusive  right  so  established 
hy  user. 

This  waa  an  appeal  firom  a  decision  of  --^' 
the  Court  of  Common  Pleas,  reported  V    '^>r^.~.M.y^ 
41  Law  J.  Rep.  (h.s.)  C.P.  250;  which  ^^t^.«a.-..c.r2. 
appeal  turned  on  a  mere  conclusion  o1^f^^9\-y  ^f^ 
fact,  and  requires  only  the  following  brief  ' 

notice. 

The  corporation  of  Colchester  for  a 
very  long  series  of  years  had  exercised  a  ' 
right  of  exclnsive  pasture  daring  part  of 
the  year  over  certain  lands,  which  how- 
ever was  described  in  many  documents  as 
a  right  of  common.  The  defendant,  who 
was  owner  of  a  portion  of  this  land, 
resisted  the  exercise  of  the  right  on  the 
ground  that  on  the  evidence  the  proper 
conclusion  was  that  the  right  was  a  right 
of  common  and  not  exclusive,  and  that 
therefore  such  right  was  extinguished, 
because  the  Corporation  had  released 
their  right  as  respects  a  portion  of  the 
lands  affected  by  it.  The  Court  below 
had  decided  in  favour  of  the  plaintiff,  who 
had  acted^under  the  right  claimed  by  the 
corporation,  on  the  grounds  stated  in 
their  judgment. 

Joshua  WtUiams  {Prentice  and  Theeiger 
with  him),  for  the  M>pellant,  now  con- 
tended that  such  judgment  was  wrong, 
solely  on  the  ground  i£at  the  proper  con- 
clusion of  fact  was  that  the  right  was  not 
exclusive. 

B.  E.  Turner,  for  the  respondent,  was 
not  caUed  on. 

Thb  CoiTBT  held  that  the  evidence 
shewed  a  user  of  a  right  of  exclusive  pas- 
turage for  a  very  long  series  of  years,  and 
that  such  right  was  not  cat  down  by  its 
being  described  as  a  right  of  common,  a 
description  perhaps  inaccurate,  but  used  as 
respects  such  a  right,  both  by  "Willes,  J., 
in  the  Court  below,  andBayley,  J.,  in  The 
King  v.  OhwrchiU  (1). 

Judgment  affirmed. 

Attorneys  — A.  S.  Steele,  for  teepondent; 
H.  I.  &  T.  Child,  $gMiU  fn  J.  8.  Buneo, 
Colchester,  for  appellant. 


(1)  4  B.  &  C.  760. 
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Jane  7c 

Principal  onA  Agent—Oontracting  and 
Signing  "a$  Agent"  —  AdmistibiUtg  of 
Evidence  of  Otutom  maMng  Agent  liable. 

Where  a  person  eontraett  in  the  body  of 
a  charter-party  and  tignt  "at  agent,"  his 
principal  being  unditwaed,  evidence  is  ad- 
missU>le  to  shea  a  custom  that  he  shall  be 
.  'personally  liable  if  he  does  not  disclose  his 
principal's  name  within  a  reasonable  time. 

This  was  am  action  on  a  chorter-pariy. 
The  chartor>party  was  made  between  the 

Slaintiffs,  as  owners  of  the  ship,  and  the 
efendants,  "  as  agents  for  merchants," 
and  also  signed  bj  the  defendants,  "as 
agents  for  merchants."  At  the  trial  the 
plaintiffs  called  several  witnesses,  who, 
though  differing  in  certain  details,  all 
agreed  that  it  was  the  custom,  if  the 
principals  were  not  disclosed  within  a 
reasonable  time,  that  the  agents  shoald 
become  liable  (as  to  which  onstom,  as  will 
be  seen  from  the  jadgments  a  qaestioa 
was  raised  as  to  whether  it  applied  ani- 
versally  or  only  to  particular  trades),  and 
a  verdict  was  found  for  the  plaintiffs  with 
leave  to  the  defendants  to  move.  A  rule 
ntai  having  been  granted  (amongst  other 
things)  to  enter  the  verdict  for  the  de- 
fendants, on  the  ground  that  they  con- 
tracted as  agents,  and  so  evidence  of 
the  usage  was  inadmissible,  and  if  admis- 
missible,  there  was  no  evidence  thereof, 
and  for  a  new  trial  on  the  ground  that 
the  learned  Judge,  Keating,  J.,  misdi- 
rected the  jory  in  not  telling  them  that 
the  evidence  was  not  snffioient|  and  leav* 
ing  it  to  them, 

H.  James  {Philbriek  with  him)  shewed 
cause,  and  contended  that  thonsh  there 
was  no  case  in  which  exactly  tiie  same 
words  had  been  used,  yet  the  authorities 
fehewed  oondnsively  tiiat  the  evidence  was 
admissible^  th«t  it  was  su£Soient  to  go  to 
the  jury,  and  that  the  custom  would  not 
be  too  broad  even  if  it  applied  to  all 
charter-parties,  citing  Humphrey  t.  Dale 
(1\  Fleet  v.  Murton  (2),  Fairlie  y.  Fmton 

(1)  7  E.  &  B.  266 ;  «.  e.  26  Law  J.  Bep.  (h.s.) 
Q.B.  137.  In  error,  E.  E'&  £.  1004 ;  (.c  27  Law 
J.  Bep.  (ir.8.)  Q.B.  390. 

(2)  41  Liw  J.  Bep.  (11.8.)  Q.B.  49. 


tK.g. 


(3),  Deslandes  v.  Gregory  (4),  2  Taylor  m 
Evidence,  6th  ed.,  1015,  Story  on  Aggney, 
s.  267,  and  2  font's  Oommeniaries,  s.  631. 

[BoviLL,   0  J.,   referred   to    Oreen  j. 
Kopke  (5).] 

Bay  and  Lumley  Smith,  in  support  of 
the  rule,  contended  that  no  case  went  w 
&r  as  the  present,  as  adding  the  word 
"  broker  "  to  a  signature  was  very  diSnt- 
ent  to  oontractmg  and  signing  "m 
agent;"  that  the  evidence  was  therefore 
not  admissible ;  that  it  was  also  not  saffi- 
oiently  certain  to  go  to  the  jory,  and  thtt 
(though  this  was  little  pressed)  the  aDeged 
onstom  was  too  broad,  citing  in  addition 
to  Fleet  Y.  Murton  (2),  Humphrey  v.  Dak 
(1),  Deslaades  r.  Qre^ory  (4),  the  case  rf 
Lewis  T.  MarshaU  (6 


m 
)• 


BOTlUi,  O.J. — The  charter-parij  b 
made  between  the  plaintiffs,  owners  of  ths 
ship,  and  the  defendants  (who  really  were 
agents  duly  authorised),  "  as  agents  to 
merchants,"  and  the  defendants^  signature 
is  "  as  agents  to  merohants."  Sndi  t 
contract  is  analogous  to  one  made  hj  t 
broker,  stating  he  sells  on  account,  and 
adding  the  word  "  broker  "  to  his  signa- 
ture, as  was  the  case  in  Fleet  v.  Miuitm 
(2)  and  Fairlie  v.  Fenton  (3),  where  it 
was  held  that  the  broker  was  not  liable 
on  the  contract  itself,  and  therefore,  look- 
ing to  those  authorities,  and  espedalfy 
to  what  was  said  by  Blackburn,  J.,  in  the 
former,  and  by  Martin,  B.,  in  the  latter 
case,  I  am  of  opinion  that  here  the  do- 
fendiiuits  were  not  bound  personally  <■ 
the  contract  standing  alone.  The  ques- 
tion then  arises,  whether  evidence  wh 
admissible  to  add  a  term  to  this  wzittm 
oontiaot^  VIE.,  a  custom  that  if  the  pris* 
tipal  be  not  disclosed  within  a  reasonaUe 
time,  the  agent  is  peisonably  liaUe.  Aid 
a&er  Humphrey  \.  Dale  (1)  and  fMv. 
Murton  (2),  this  matter  must  be  fakes  to 
be  settled,  those  oases  being  distinct  aa- 
thoritiBB  that  the  evidence  is  admissiHn. 
It  is  objected  here  tiiat  the  evidenaa  tcm 

(S)  S9  Law  X.  Bap.  (xi.)  KmIl  107;  a.  e;Xc* 
Bep.  6  Ezdi.  169. 

(4)  a  K  &  S.  <10;  s.  e.  29  Law  J.  Bep  (ka) 
Q.B.  93 :  30  Law  J.  Bep.  (H.a.)  aS.  16. 

"Com.  B.  Bep.  649;  s.  &  3fi  Law  J.  Bipi 
"  297. 

&  Or.  744 ;  s.  e.  13  Law  3.  Bep 
(».».)  C.P.  IPS. 


(8)  18  Com. 
(k.8.)  C.P.  297 
(6)-  7  Han. 
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too  general,  but  in  Fleet  v.  Murlon  (2) 
the  eyidenoe  was  not  confined  to  the  par- 
ticnlftr  trade ;  and  as  respects  there  being 
snfSoient  evidence  to  go  to  the  jaiy,  there 
was  abondance,  for  though  the  witnesses 
varied  as  to  details,  they  all  agreed  as  to 
the  sabstantial  point. 

Bbett,  J. — There  are  three  questions : 
first,  what  is  the  meaning  of  the  contract? 
secondly,  wels  evidence  admissible  to  vary 
it  as  desired  ?  thirdly,  was  the  evidence 
of  sufficient  amount  to  be  left  to  the  jury  ? 
I  have  had  considerable  doubt.  The  words 
"  as  agent "  are  used  in  the  body  of  the 
dooument  and  in  the  signature,  and  the 
case  is  a  stronger  one  than  Humfrey  v. 
Dale  (1)  and  Fleet  v.  Mvrton  (2),  and  it 
seems  a  strong  thing  to  say  that  when 
the  person  says  he  does  not  contract  as 
principal  but  aa  agent,  evidence  may  be 
given  to  make  him  personally  liable. 
Wbat  is  said  by  Oockbum,  O.J.,  in  Fleet 
V.  Murton  (2)  and  by  Hill,  J.,  in  Des- 
landet  v.  Qreganj  (4)  seems  to  shew  that 
here,  without  evidence  of  custom,  the  de- 
fendants  would  not  be  liable,  and  so 
8in>ngly  do  I  think  this,  that  if  the  evi- 
dence offered  had  been  evidence  to  shew 
that  the  agent  also  was  liable  db  initio  I 
shoTild  have  thought  it  inadmissible ;  but 
the  late  oases  go  very  &r,  and  though  no 
custom  is  sidmiBsible  to  contradict  the 
written  document,  so  that  evidence  of 
liability  ab  imtio  would  be  inadmissible, 
yet  it  has  been  decided  that,  though  evi- 
dence is  inadmissible  to  contradict,  it  is 
admissible  to  add  a  term  not  inconsistent 
witti  it.  What  was  attempted  here  was 
to  add,  that  though  the  agent  was  liable 
only  as  agent  generally,  yet  if  he  failed 
to  disclose  his  principal  within  a  reason- 
able time  this  made  him  liable ;  this  was 
not  inconsistent  with  the  document,  and 
therefore  on  the  authority  of  Fleet  v. 
MwUm  (2),  though  the  wcnrds  here  used 
are  BD  strong,  I  think  (though  I  have 
doubts)  that  the  evidence  was  admissible. 
Did  the  evidence  then  amount  to  what 
might  be  left  to  the  ^nry  p  If  the  usage 
alleged  had  been  univenal  it  would  not, 
but  I  think  the  witnesses  did  not  g^  this 
lensrth,  but  confined  it  to  certain  trades, 
vtda  Fleet  v.  Murton  (2)  shews  it  need  not 
be  ennfined  to  the  partioular  trade  neces* 
•arily-,  and  even  if  it  is  to  be  taken  to 


apply  to  all  charter-parties  I  think  it  is 
no  infringement  of  the  rule  of  law  on 
this  point.  It  has  been  said  that  the 
custom  cannot  be  left  to  the  jury  if  the 
witnesses  disagree;  and  no  doubt  what 
was  said  by  Tindal,  G.  J.,  in  Lewie  v.  Mar- 
shall (G),  finvours  tiiis,  and  the  old  rale 
was  stringent ;  but  in  later  years  the  rule 
has  been  different,  and  we  cannot  over- 
rule it,  and  indeed  if  it  were  otherwise  a 
custom  could  never  be  proved. 

Gbov£,  J. — I  also  think  that  the  rule 
should  be  discharged.  I  cannot  see  any 
substantial  distinction  between  Humfrey 
V.  Dale  (1)  and  Fleet  v.  Murton  (2)  and 
the  present  case,  and  those  cases  are  ex- 
press authorities,  one  being  in  the  Ex- 
chequer Chamber,  establisUng  that  evi- 
dence of  the  custom  was  admissible,  and 
implying  that  without  it  the  agent  is  not 
personify  liable.  It  is  difficult  to  lay 
down  the  broad  rule,  but  it  is  dear  that 
the  custom  must  not  contradict  the 
written  contract,  and  unless  the  contract 
is  made  so  peremptorilv  as  agent  only 
that  he  cannot  be  made  m  any  way  litMe, 
it  does  not  contradict  the  document  to 
shew  that  under  certain  oiroumstanoes 
and  in  certain  events  he  may  become  so. 
The  custom  must  be  inconsistent  and  ir- 
reconoileable  with  the  document,  and  to 
shew  that  the  agent  under  certain  cir- 
cumstances is  liable  adds  terms  to  but 
does  not  contradict  it.  Though  the  con- 
tract be  made  as  i^ent  so  that  prima 
facie  there  is  no  liabuty,  it  is  yet  consis- 
tent that  he  should  become  liable  if  he 
does  not  act  in  a  particular  way.  Ir- 
respective of  the  authorities  I  should 
think  so,  but  after  them  the  matter 
seems  unarguable.  As  to  the  contention 
that  the  evidence  must  be  unvarying,  if 
we  had  to  wait  for  this,  a  custom  could 
never  be  proved,  and  here  on  the  one 
great  point  aU  the  witnesses  agree; 
and  as  to  the  custom  proved  being  too 
extensive,  it  seems  to  me  it  was  limited 
particularly. 

KiATma,  J. — I  am  of  opinion  that  the 
evidence  was  admissible,  for  although,  as 
my  brother  Brett  has  jpointed  ou^  this 
case  goes  somewhat  farther  than,  yet  it  is 
within  Humfrey  v.  Dale  (1)  and  Fleet  t, 
Miirton  (2),  and  if  so,  wough  the  wit> 
nesses  varied  yet  all  agreed  that  if  the 
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principal  were  not    disclosed  fhe  agent 
was  liable  if  lie  did  not  give  the  name 
of  his  principal  within  a  reasonable  time. 
Rule  discharged. 

AUomeyB — ^Lowless,  Kelson  &  Jones,  for  plain- 
tilb ;  Thomas  Cooper,  for  defendants. 


TTHE  CiRMABTHEN  AND  CABDIOAN 
1873.     J        KAILWAT      COMPANT    V.      THE 

Jnne  6.  |     uamchesteb    aud    hufobd 

KAILWAT  COMPAHT. 

Evidence — Payment  to  Third  Party — 
'Meceipt — Bes  inter  alios  acta. 

The  defendants  being  bound  to  repay  the 
plaintiffs  what  the  plaintiffs  paid  F.  for 
certain  work,  the  plaintiffs  in  order  to  prove 
what  they  had  so  paid,  proved  that  huving 
received  F.'e  bill  for  doing  such  work 
amotmiing  to  a  ceiiain  sunt,  they  sent  a 
cheque  by  post  to  f  .,  aatd  F.  proved  that 
he  received  the  cheque,  and  sent  in  return 
a  recent,  which  the  plaintiffs  produced,  and 
the  Judge  at  tlie  trial  aMowed  it  to  be  put 
in  evidence  :—T3.e\i  (Botill,  C.J.,  dissen- 
piente},  thai  the  receipt  was  admissible  as 
one  of  the  facts  connected  ufith  the  payment, 
though  it  would  not  have  been  admissible 
hy  iisdf  to  have  proved  the  payment. 

The  defendants'  company  had  nnder 
their  private  Act  of  Parliament,  obtained 
in  18o5,  made  a  junction  with  the  plain- 
tiffs' companj  at  Pencador,  and  the 
traffic  was  worked  for  some  time,  bat  for 
the  prevention  of  accident  it  afterwards 
became  necessary  to  nse  at  the  Pencador 
junction  Messrs.  Sazbj&  Farmer's  system 
for  interlocking  the  points  of  the  rails  and 
the  signab.  The  defendants'  company 
having  declined  to  make  the  alterations  for 
that  parpose  at  the  Pencador  junction, 
the  pkintiffs'  company  employed  Messrs. 
Saxby  &  Farmer  to  fiiz  their  patent  lock- 
ing apparatas  at  the  junction  of  the  two 
eompanies.  Their  bill  for  doing  this 
amounted  to  971.  15a.  lid.,  and  the 
plaintiffs'  com^uiy  under  the  powers  of 
the  Bailways  Clause  Act,  1863  (26  &  2? 
Vict.  0. 92),  s.  12,  sued  the  defendants' 
company  for  this  sum,  and  the  only  qucs- 
iicm  for  the  purpose  of  this  report  turned 


on  the  proof  of  the  payment  of  this  sum 
by  the  plaintiffs'  company  to  Messrs. 
Saxby  &  Farmer.  At  the  trial  before 
Brett,  J.,  at  the  Middlesex  sittings  in 
Easter.Term  last,  evidence  was  given  of 
the  account  sent  to  the  plaintiffs'  compaBj 
by  Messrs.  Saxby  &  Farmer  for  nu^g 
the  alterations  at  the  Pencador  Junction, 
and  such  account,  amounting  to  971. 15(. 
11<2.,  was  put  in,  and  the  secretary  of  the 
plaintiffs'  company  proved  that  aflersach 
account  had  been  received  he  sent,  on  the 
25th  of  February  last,  a  cheque  by  post 
from  Carmarthen  to  Messrs.  Saxby  i 
Farmer,  at  Kilburn.  The  cashier  of 
Messrs.  Saxby  &  Fanner  proved  that  on 
the  26th  of  February  he  received  a  cheque 
from  the  plaintifis'  secretary,  and  that  the 
same  was  in  due  course  paid  into  the 
bank,  and  that  he  sent  by  the  return  post 
a  receipt  to  the  plaintiffs'  company.  This 
receipt  was  produced  at  the  trial,  and  its 
admissibility  in  evidence  was  objected  to 
by  the  defendants'  counsel,  but  the  learned 
Judge  allowed  it  to  be  put  in  and 
read.  It  purported  to  be  a  receipt  for 
971.  15s.  lid.  received  by  Messrs.  Saxby 
&  Farmer  of  the  plaintiffi  for  doing  the 
work  in  question. 

A  verdict  was  found  for  the  plamtiffs 
for  the  amount  claimed. 

Morgan  IHoyd,  for  the  defendants,  olv 
tained  in  last  Easter  Term  a  rule  nisi  fora 
new  trial  on  the  ground  of  the  improper 
reception  of  such  receipt  and  other  evi- 
dence of  payment  of  the  money  daimed. 

Charles  IbusseiU  and  Hopwood  shewed 
cause. — As  between  the  plaintiffs  aad 
Messrs.  Saxby  &  Farmer,  the  receipt  was 
clearly  admissible,  being  an  admission  of 
payment  byoneoftheparties;  theobjection 
to  its  admissibility'in  this  action  is  that  il 
is  res  inter  alios  acta,  but  it  is  a  step  in 
the  case ;  it  is  a  fact  shewing  that  wet 
Messrs.  Saxby  &  Farmer  had  made  a 
claim  they  had  tidmitted  they  had  no 
claim.  It  was,  therefore,  evidence  of 
.payment.  It  was  evidence  that  the  cheqne 
or  money  sent  for  the  account  which  had 
been  rendered  reached  Meaars.  Saxby  i 
Farmer,  the  parties  to  whom  it  was  lent, 
consequently,  even  if  the  cheqne  and  re- 
ceipt be  treated  as  mere  pieces  of  paper 
there  was  still  evidence  of  paymont. 
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Morgan  Lloyd  and  Lewis,  in  support  of 
the  rale. — The  receipt  was  not  admissible 
in  evidence.  If  evidence  had  been  given 
(hat  Messrs.  Saxby  &  Earmer  had  said  or 
had  written  to  any  one  that  they  heed  been 
paid,  that  would  not  have  been  admissible, 
and  the  receipt  in  effect  amoaats  to  no- 
thing more. 

[Bbett,  J. — ^Wonld  the  dheqao  have 
been  admissible  in  evidence  ?] 

It  might  have  been  admissible  as  evi> 
donee  of  the  fact,  and  had  it  been  shewn 
to  have  been  hononred  it  probably  would 
have  been  admissible  as  evidence  of  pay- 
ment. Had  Messrs.  Sazby  or  their  caanier 
stated  at  the  trial  that  taey  had  received 
BO  much  money  either  in  coin  or  by 
a  cheque  which  had  been  honoured  it 
would  have  been  evidence  of  the  feet  of 
payment,  but  if  instead  of  giving  such 
evidence  they  had  written  anything  to 
ihat  effect,  and  such  writing  was  produced 
to  the  trial  such  writing  would  not  have 
been  admissible  as  being  only  an  admis- 
sion by  a  third  party,  not  party  to  tbe 
record.  It  is  no  answer  to  the  objection 
that  apart  from  the  receipt  there  was  evi- 
dence of  the  payment,  for,  as  stated  in 
Taylor  on  Evidence,  6th  ed.  p.  1,598,  "  The 
wrongful  reception  of  evidence  will  not 
furnish  less  available  ground  for  a  nen 
trial,  although  the  jury  accompany 
their  verdict  with  a  distinct  and  positive 
statement  that  they  have  arrived  at  it 
independently  of  the  obnoxious  evidence; " 
and  for  this  is  cited  Bailey  v.  Haines  (1). 

Geove,  J. — I  so  far  agree  with  Mr. 
Morgan  Lloyd  that  I  think  that  the  re- 
ceipt is  res  inter  alios  acta,  and  therefore 
if  the  right  to  retain  the  verdict  had  rested 
only  on  suchreceipt,  I  should  havethought 
that  Mr.  Morgan  Lloyd  had  made  out  his 
case,  and  that  he  -was  entitled  to  a  new 
trial  I  think,  however,  that  there  was 
sufficient  evidence  of  payment  without 
{he  production  of  the  receipt,  and  that 
such  receipt  had  nothing  to  do  with  the 
verdict.  I  therefore  think  that  this 
role  shonld  be  discharged,  but  I  own  I 
give  my  (pinion  with  considerable  doubt. 

Kbatdtg,  J. — I  ^ree  in  holding  that 

(1)  16  Q.B.  Bep.  633;  a  o.  10  Lav  J.  Rep. 
(K.g.)  Q.B.  7ft. '•      •• 


there  ought  to  be  no  new  trial.  The  issue 
which  was  raised  between  the  parties  was 
whethertheplaintifishadpaidaoertainsnni 
claimed  as  expended  by  them  on  signals 
at  the  Penoador  Junction,  as  if  they  had 
they  were  entitled  to  recover  the  same 
from  the  defendants.  I  a^ree  that  it  was 
incumbent  on  the  plaintiffs  to  prove  that 
they  had  paid  this  sum  before  they  could 
recover  it  from  the  defendants,  and  the 
question  is  whether  at  the  trial  they  did 
prove  such  payment,  and  I  think  they  did. 
I  agree  with  my  brother  Grove  that  if 
the  receipt  was  produced  for  the  purpose 
of  making  its  contents  alone  evidence  of 
payment  it  was  not  admissible,  because  it 
would  be  only  the  declaration  of  a  third 
person  as  to  the  evidence  of  a  feot.  Bat 
in  considering  the  question  whether  there 
was  evidence  of  payment  we  must  take 
the  whole  of  the  evidence.  Now  it  ap- 
pears that  on  the  25th  of  February  last 
the  plaintiffs  sent  to  Messrs.  Saxby  d> 
Farmer  a  cheque,  and  that  before  that 
cheque  was  sent  they  received  a  written 
claim  from  Messrs.  Saxby  A  Farmer 
amountbg  to  971.  lbs.  Ud.  The  admis- 
sion in  evidence  of  that  written  claim  was 
not  objected  to  at  the  trial  by  the  defend- 
ants. The  cashier  and  proper  representa- 
tive of  Messrs.  Sazby  &  Farmer  was 
called,  and  he  said,  "I  received  that  cheque, 
and  thereupon  I  sent  a  receipt  to  the 
plaintiffs."  Then  the  plaintiffs  produced 
the  receipt  and  said,  "  That  is  what  we  so 
received  from  Messrs.  Saxby  &  Farmer." 
It  appears  to  me  that  these  are  all  so  many 
mercantile  facts  connected  vrith  the  pay- 
ment, and  that  as  such  they  might  be 
given  in  evidence,  and  that  it  was  not 
necessaty  to  give  the  contents  of  the 
receipt.  The  receipt  waa  put  in  evidence, 
and  if  the  way  the  payment  had  been 
proved  was  by  the  contents  of  sach  re- 
ceipt it  might  have  been  open  to  o^eotion, 
but  that  was  not  so.  There  was,  I  think, 
abundant  evidence  to  go  to  the  jury  of 
payment  and  the  verdict  was  right. 

Bebtt,  J. — The  question  raised  here  is 
whether  the  receipt  was  properly  received 
in  evidence,  and  farther,  as  it  was  said, 
whether  as  evidence  of  payment.  I  ap- 
prehend, however,  that  it  was  not  offered 
or  received  in  evidence  as  the  sole  evi- 
dence of  payment,  but  only  as  evidence 
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in  oonjanction  with  other  fiMsta.    If  this 
receipt  had  been  offered  in  evidence  as  a 
receipt  eimpliciter,  I  ahdnld  have  thought 
it  was  offered  as  the  admission  of  the  parfy 
who  had  signed  the  receipt,  and    mere* 
fore  no  more  admissible  in  evidenoe  than 
the  admission  would  have  been   of  any 
third  party  not  a  party  to  the  cause.   Bat 
the  fisMst  which  had  to  bo  proved  was  the 
payment  by  the  plaintiffs  to  Messrs.  Saxby 
&  Farmer  of  a  certain  sum  at  a  certain 
day.      That  is  an  ordinary  mercantile 
transaction,  and  would  consist  of  certain 
&ct8.     Supposing  the  payment  was  be< 
tween  persons  not  parties  to  the  cause, 
the  proof  of  such  payment  would  be  given 
by  calling  as  witnesses  the  persona  who 
paid  or  received  the  money,  and  they 
would  prove  that  £Ehct,  and  tiie  objection 
that  this  was  ret  inter  cUioi  acta  would  be 
equally  applicable  to  the  admissibility  of 
such  evidence  as  to  the  evidence  now  in 
question,  but  it  would  not  prevail  and  such 
evidence  would  be  receivable  because  it 
would  be  evidence  of  a  fact.     In  mercan. 
tUe  transactions  the  mode  of  paymmt  is 
more  commonly  otherwise  tluun  by  the 
passing  of  hard  money  from  one  to  the 
other,  audit  ismore  frequently  by  acheque. 
Here  the  mode  of  payment  was  not  by 
the  parties  meeting  and  the  one    then 
paying  to  the  other,  for  that  did  not  hap< 
pen,  but  by  one  sending  a  cheqne  to  the 
other,  and  by  the  other  returning  a  receipt. 
The  &ot  of  payment  consisted,  therefore, 
of  two  facte,  namely,  the  sending  of  the 
cheque  and  the  sending  of  the  receipt. 
The  sending  of  the  cheque  was  proved  by 
the  secretaiy  of  the  plaintiffs  who  proved 
he  sent  it  by  post  on  the  25th  of  Febru- 
aiy.     Then  the  person  who  received  it, 
the  cashier  of  Messrs.  Saxby  <fe  Farmer, 
was  called  and  said  he  received  the  cheque 
and  did  the  other  mercantile  &ct,  acknow< 
lodged  the  [nyment,  and  accordingly  he 
sent  the  receipt.    If  the  cheque  had  been 
put  in,  so  equally  might  the  receipt  have 
been  pat  in,  and  the  receipt  cannot  be  the 
less  admissible  in  evidence  because  the 
oheqae  not  being  produced  was  not  put 
in.    In  my  judgment  both  the  cheque  and 
receipt  were  admissible  to  prove  the  &cts, 
the  peiBous  who  sent  and  received  (hem 
being  in  Court  and  examined  as  witnesses. 
'ilae  receipt  was  in  my  opinion  admissible, 


not  as  the  sole  evidence  of  payment^  but 
as  one  of  the  &ctB  that  oonstitated  the 
payment. 

BoTiLii,  C.J. — I  regret  that  I  am  oom> 
pelled  to  differ  from  the  opinion  formed 
by  my  learned  brothers  in  this  case.    It  is 
quite  clear  that  a  receipt  by  a  third  per- 
son would  not  ordinarily  be  admissible  as 
evidence  of  payment.     The  familiar  caseg 
as  to  this  are  those  in   actions  agunst 
sureties  in  which  it  has  been  sought  to 
prove  admissions  by  the  principal  of  the 
receipt  of  the  moneys  for  which  the  surety 
is  sued,  and  such  admissions  have  beea 
always  held  inadmissible  as  against  the 
defendante  in  such    actions.     For  this  I 
refer  to  Evatu  v.  Beattie  (2),  and  Smilk 
V.  Whittingham  (8),  and  without  citing 
other  authorities  I  may  add  the  resolti 
of  my   own  experience    that   a  receipt 
signed  by  a  principal  would  not  be  evi- 
dence in  an  action  against  the  surety; 
that  being  so  the  receipt  in  the  present 
case  was,  as  it  seems  to  me,  offered  and 
received  at  the  trial  as  evidence  of  pay- 
ment^ and  was  therefore  not  admissible. 
Then  if  it  was  not  properly  admissible 
according  to  the  ordinary  rule,  the  de> 
fendants    are    entitled   to   a  new  trial, 
and  the  plaintiffs  must  take  the  conse- 
quence of  producing  evidence  which  is 
not  admissible.      No    donbt  there  was 
other  evidence  of  payment,  but  theplaintiflk 
were  not  content  to  rely  on  that.    There 
was   no  evidence  of  the  amount  of  ^le 
oheqae,  and  the  receipt  was  produoed  to 
shew  that,  and  I  caimot  conceive  on  what 
other  principle  it  was  received.    Ai^mming 
there  was  other  evidence  of  paj^ment,  still 
the  jury  having  found  their  verdict  as  to 
the  payment  on  that  evidenoe  it  mnst 
follow  the  ordinary  role  when  inadmis- 
sible evidenoe  has  been  received,  and  the 
defendants  ore,  I  think,  entitled  to  a  nev 
trial,  but  I  do  not  regret  the  result  will 
be  otherwise,  as  the  point  is  one  which 
has  npthing  to  do  with  the  merits. 

Bide  diiekargtd, 

AtUfiueyB—WooAKote  tc  FlasUtt,  fcr  plaiatiffi 
Q,  £,  Sp«noer,  for  def«ndaDt«t 


1  AEfp.S«. 
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[IJT  THE    EXCHEQUER  CHAMBER.] 
(^Appeal  from  tJte  Court  of  Cortmwn  Pleas.) 

1873.     1  WABD  V.  THE    OEMEBAL  OHHIBUS 

June  20.  J  coHPAinr. 

Master  and  Servant — Evidence  of  Negli- 
gence of  Servant  in  his  Employment, 

The  fact  that  a  passenger  iji  an  omnibus 
is  struck  by  the  driver's  whip  is  prima  facie 
evidence  of  negligence  by  the  driver  in  the 
course  of  his  employment;  atid  even  if  it 
appear  that  tlie  blow  was  sbtusk  at  the  ser- 
vant of  another  omn^ffms  with  whom  there 
had  been  a  dispute,  and  who  had  jumped 
on  the  omnibus  step  to  gH  its  number,  it  is 
a  question  for  the  jury  whether  theblow  was 
struck  by  the  driver  in  private  spite  or  in 
supposed  furtherance  of  his  employer's  in- 
interests. 

This  was  an  appeal  f!rom  a  decision  of 
the  Court  of  Common  Pleas  in  refusing  a 
mle  to  set  aside  a  verdict  for  the  plaintiff 
on  the  ground  of  there  being  no  evidence 
of  negligence  by  the  defendants'  servant 
rendering  them  liable. 

The  case  was  very  loosely  stated  but 
its  result  (as  wUl  appear  from  the  judg- 
ments)  seemed  to  be  this.  The  plaintiff 
was  a  passenger  in  the  defendants'  om- 
nibus, and  whilst  sitting  near  the  door 
was  struck  by  the  driver's  whip  in  his 
eye  and  injured,  and  a  letter  was  set  out 
which  suggested  that  there  had  been  a 
quarrel  between  the  servants  of  the  de- 
fendants'  omnibas  and  those  of  a  tram- 
omnibus,  that  one  of  the  latter  had  jumped 
on  the  step  of  the  defendants'  omnibus 
to  get  its  number,  and  that  the  blow 
was  struck  at  him,  but  it  was  not 
dear  whether  the  letter  was  in  evidence 
or  not. 

Cfiffard  (Talfourd  Salter  with  him),  for 
the  appellants. — There  was  no  evidence 
of  an  act  of  the  servant  in  the  course 
of  his  employment.  The  case  of  Limpus 
V.  The  London  General  Omnibus  Com- 
pany (1)  governs  the  present  case.  Here 
the  &cts  were  so  uncertain  that  there 
was  no  definite  evidence  for  the  jury,  and 

(1)  1  Hurl.  &  C.  626  i  s.  c.  32  Law  J.  Rep. 
(m.s.)  Ezch.  34. 
Nbw  Sbrhs,  42.— C.P. 


it  was  consistent  with  it  that  the  driver 
struck  in  a  private  quarrel,  and  if  bo  the 
master  is  not  responsible.  The  act  was 
wilfnl  and  the  Court  cannot  make  a  dis- 
tinction because  the  wrong  person  was 
struck,  and  the  act  cannot  be  wUful  as 
respects  one  person,  and  only  negligent 
as  to  another.  Unlike  Limpus'  Case  (1) 
here  the  act  was  not  done  to  further  the 
master's  interests. 

Molker  (  UdaU  with  him),  was  not  called 
on  for  the  respondent. 

Kellt,  O.B. — The  facts  are  so  loosely 
stated  that  it  is  difficult  to  get  a  definite 
view  of  them.  But  I  think  there  was  evi- 
dence of  negligence  by  a  servant  con- 
nected  with  his  duty.  The  facts  on  which 
I  rely,  for  I  take  the  letter  to  be  in  evi- 
dence, are  that  the  omnibus  was  before 
the  tramway  car,  that  a  quarrel  arose 
between  the  officials  of  the  tramway  car 
and  onmibus,  and  that  one  belonging  to 
the  tramway  car  got  on  the  steps  of  the 
omnibus  to  get  the  number.  If  the 
omnibus  driver  thereupon  whipped  at 
him  to  drive  him  down,  this  opens  a 
question  for  the  jury  whether  he  did  so 
to  protect  himself  or  his  employers  against 
a  charge  being  brought,  and  though  the 
former  is  more  pro^ble,  stiU  the  other 
conclusion  is  possible  and  reasonably  pro- 
bable, and  if  the  latter  were  the  case  and 
the  driver  was  so  negligent  as  to  hurt  a 
passenger  I  think  he  was  guilty  of  negli- 
gence in  the  performance  of  his  duty. 
Under  these  circumstances,  if  it  were  left 
to  the  jury  to  say  whether  the  driver  was 
acting  as  well  for  his  employers  as  himself, 
this  would  be  unobjectionable  and  the 
jury  might  find  he  was. 

Martin,  B. — I  am  of  flie  same  opinion. 
I  a^ree  with  Limpus  v.  The  London  Gene- 
ral Onmibus  Company  (1),  but  that  was 
a  pure  case  of  tort,  whilst  here  there  was 
a  contract  to  carry  the  plaintiff  safely  (and 
in  such  case  it  is  the  same  whether  the 
action  be  in  tort  or  contract),  and  I  think 
that  an  injury  from  the  driver  whipping 
behind  is  one  within  the  contract. 

Blackburn,  J. — The  question  comes 
before  us  in  a  form  most  uniavourable  for 
the  defendants,  because  the  verdict  must 
stand  if  it  be  possible  to  find  evidence  of 
negligence  in  the  employment  to  go  to  the 
2U 
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jnry,  ftnd  the  question  is  if  tbere  be  snffi- 
cient  for  the  jury.  A  master  is  re- 
sponsible for  his  servant's  act  in  bis 
business  though  the  servant  be  excited 
hy  drink  or  passion,  but  if  the  servant 
act  for  private  spite  (and  I  agree  with  my 
brother  Martin  it  does  not  matter  whether 
the  action  be  in  contract  or  tort),  if  the 
act  be  done  so  as  to  divest  him  of  his 
character  as  servant,  the  master  is  not 
responsible.  In  the  present  case  there 
was  a  quarrel  and  the  servant  was  irri- 
tated, but  the  jury  might  find  he  was 
acting  in  the  course  of  his  duty,  or  en- 
tirely for  his  own  purposes  and  in  the 
former  ease  find  one  way,  viz.,  for  the 
.  plaintiff,  in  the  latter  case  the  other  way, 
viz.,  for  the  defendants. 

Clbasby,  B. — The  question  is  whether 
it  is  a  necessary  conclusion  that  the  act 
was  not  done  by  the  driver  in  his  cha- 
racter of  servant.  If  the  quarrelling  had 
been  at  the  side  of  the  omnibus  it  might 
appear  to  be  wholly  apart  from  his 
service,  but  here  the  tram  car  servant 
was  on  the  steps  of  the  omnibus,  and  we 
cannot  say  it  is  impossible  that  the  driver 
availed  himself  of  this  to  justify  his  act, 
and  if  so  the  verdict  should  be  (dearly  for 
the  plaintiff. 

QuAiH,  J. — I  am  of  the  same  opinion. 
Take  it  that  there  was  no  letter,  then  the 
&ct  of  the  plaintiff  being  struck  was 
prima  facie  evidence  of  negligence ;  that 
cannot  be  denied.  Now  take  it  that  the 
letter  was  true,  it  is  said  this  qualifies 
the  prima  faoie  evidence,  and  makes  it  no 
evidence  for  the  jury,  but  the  contention 
£uls  because,  taking  it  to  be  true,  it  is 
not  such  a  clear  explanation  of  the  prima 
facie  evidence,  shewing  that  the  blow  was 
struck  only  in  a  private  quarrel  and  not 
to  drive  the  tram-car  servant  from  the 
step,  as  to  prevent  there  being  evidence 
for  the  jiiry.  What  the  proper  conclusion 
ODgiit  to  be  is  another  matter. 

Archibald,  J. — The  case  is  meagre,  and 
the  question  is  if  there  was  evidence  of 
negligence  by  thcdriver  in  the  courseof  his 
employment.  The  mere  fact  of  the  injury 
if  nnexplained  would  be  evidence  of  such 
negligence,  and  if  it  stood  alone  would  be 
some  evidence  for  the  jury.  Is  it  then 
cut  down  by  the  letter,  and  does  the  letter 
shew  that  this  was  only  a  private  quarrel  P 


We  cannot  so  conclude  absolutely,  and 
therefore  there  was  reasonable  evidence 
for  the  jury. 

Judgment  afirmed. 


Attorneys— Stephens  &  Co.,  for  appellants. 


1873.  "1  CATER   AOT)    OTHERS    V.    THE 

Jan.  22  &  23.  >  great  western  insurahcb 
Jaly  7.      J    coMPAirr  of  new  tork. 

Marine  Insurance — Separate  Packages 
— Damage  to  some  Packages  hy  Sea  water 
— Damage  to  others  from  Saspicica  and 
Prejudice. 

By  a  tnarine  policy  of  insurance  the  in- 
surance was  described  to  he  ^^on  1,711  pack- 
ages teas,"  valued  at  one  sum,  on  a  voyage 
from  New  York  to  London,  by  a  certain 
sliip  "warranted  by  the  assured  free  from 
damage  from  dampness,  change  offlavotar, 
or  being  spotted,  or  mouldy,  except  cavtsed 
by  actual  contact  of  sea  water  with  the  ar- 
ticles damaged,  occxitiotied  by  sea  perils." 
In  case  of  partial  loss  by  sea  damage  to 
certain  goods,  not  including  tea,  "  the  lot* 
shall  be  ascertained  by  a  s^araiion  and 
sale  of  the  portion  only  of  the  contents  of 
the  packages  so  damaged,  and  not  other- 
wise ;  and  the  same  practice  shall  obtain 
as  to  aU  other  merchandise,  as  far  as  prac- 
ticable." The  ship  met  vnth  very  bad  teea- 
ther  during  the  voyage,  and  449  of  the 
1,711  packages  of  the  tea  were  seriously 
damaged  hy  actual  contact  of  sea  water. 
The  rest  of  the  packages  arrived  sound  and 
in  good  eondiiion,  except  by  the  injury  to 
their  reputation  from  having  formed  part 
of  a  shipment  of  which  449  packages  had 
been  damaged  by  sea  water,  and  which  was 
the  cause,  as  was  usual  in  such  cases,  of 
these  packages,  though  sound  and  unin- 
jured, not  realising  so  high  prices  as  they 
would  have  done  if  the  449  packages  haa 
not  been  damaged  hy  sea  water : — Held, 
that  the  packages  insured  by  the  above 
policy  were  divisible,  and  that  the  assured 
was  entitled  to  recover  only  in  reject  of  the 
449  packages  which  were  actually  damaged. 
Held  also,  that  the  loss  in  value  of  the 
goods  depended  on  their  value  at  the  tinu 
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of  their  anivcd  at  the  port  of  destination, 
arid  not  at  the  time  of  sale,  and  the  under- 
torUer*  were  therefore  not  liable  for  a  fall 
in  the  market  price  between  snch  arrival 
and  the  time  of  sale. 

Action  upon  a  policy  of  insarance. 

The  first  connt  of  the  declaration  set  oat 
a  policy  effected  by  the  plaintiffs  with  the 
deifendants  at  Xew  York,  which  was  in 
the  nsoal  American  form,  and  different 
from  that  of  a  Lloyd's  policy.  By  this 
policy  the  insurance  was  described  to  be 
"  lost  or  not  lost  at  and  from  New  York 
to  London,  on  1,711  packages  teas,  npon 
all  kinds  of  lawful  goods  and  merchan- 
dises, laden  or  to  be  laden  on  board  the 
good  ship  Eurydice."  The  said  goods  in- 
sored  were  valued  at  the  sum  insured,  viz., 
81,000  dollars,  which  was  equal  to  6,2652. 
12«.  Id.^  and  the  perils  insured  were  de- 
scribed to  be  "  of  the  seas,  winds,  waves, 
rocks,  sands,  shoals  and  coasts,  collisions 
and  sinking  at  sea,  fires,  jettisons,  loss  by 
pirates,  rovers  or  assailing  thieves,  bar- 
ratry of  the  master  and  mariners,  and 
all  other  losses  and  misfortunes  that  have 
or  shall  come  to  the  hurt^  detriment  or 
damage  of  the  said  goods  or  merchan- 
disss,  or  any  part  thereof,  occasioned  by 
sea  perils,  subject,  however,  to  such 
clauses,  terms  and  rates  of  averages  as 
are  contained  in  the  memorandum  in  this 
policy,  unless  otherwise  agreed  upon  in 
•writing."  There  was  the  following  war- 
ranty — "  Warranted  by  the  assured  free 
from  damage  or  injury  frt>m  dampness, 
change  of  fijaronr  or  being  spotted,  dis- 
coloured, mnsty  or  mouldy,  except  caused 
by  actual  contact  of  sea  water  with  the 
articles  damaged,  occasioned  by  sea  perils. 
In  case  of  partial  loss  by  sea  damage  to 
dzy  goods,  cutlezy  or  other  hardware,  the 
loss  shall  be  ascertained  by  a  separation 
and  sale  of  the  portion  only  of  the  con- 
tents of  the  packages  so  damaged  and 
not  otherwise,  and  the  same  practice  shall 
obtain  as  to  all  other  merchandise,  as  far 
as  practicable." 

There  was  also  a  memorandum  as  to 
certain  specified  goods,  but  not  including 
tea,  being  warranted  free  from  average, 
unless  general,  "  On  risks  from  China 
each  ten  packages  of  silk  or  other  dry 
goods,  in  the  order  of  invoice,  subject  to 


separate  average.  Each  interest  of  5,000 
dollars  insured  value  or  less  subject  to 
separate  average.  If  over  5,000  dollars 
value,  each  of  the  following  kinds  of  toas 
—  imperial,  gunpowder,  hyson,  hyson 
skin,  young  hyson,  and  black  teas,  and 
each  5,000  dollars  value  thereof,  in  the 
order  of  invoice,  subject  to  separate  ave- 
rage, and  the  different  excesses  over 
6,000  dollars  subject  to  average  if  the 
damage  amount  to  260  dollars.  The 
count  alleged  that  the  goods  insured 
were  loaded  on  the  said  Eurydice,  and  that 
that  vessel  departed  npon  the  said  insured 
voyage  with  the  said  goods,  and  that 
during  such  voyage  the  said  goods  were 
by  the  perils  insured  against  damaiged, 
injured  and  lost.  Greneral  performance 
of  all  conditions  to  entitle  the  plaintiffs 
to  be  paid  a  sum  of  money  on  account  of 
such  loss,  and  breach  nonpayment  of  such 
sum.  There  was  a  count  on  the  suing 
and  labouring  clause,  and  lastly  the  com. 
mon  money  counts.   - 

The  defendants  paid  into  Court  660Z., 
and  pleaded  that  the  same  was  enough  to 
satisfy  the  plaintiffs'  claim. 
The  facts  are  shortly  these — 
The  plaintiffs,  who  are  merchants  in 
London,  and  who  also  carry  on  the  bosi- 
ness  of  merchants  at  New  York,  under 
the  firm  of  Aymar  &  Co.,  purchased  and 
shipped  at  New  York,  in  January,  1871, 
a  parcel  of  Oolong  tea,  consisting  of  1,711 
packages  by  the  Eurydice,  and  consigned 
to  their  house  in  London.  The  policy  on 
such  tea,  which  is  the  subject  of  the 
action,  was  effected  in  New  York,  but 
was  made  payable  in  England.  The  Eii- 
rydice  was  a  general  ship,  and  the  tea  in 
question  formed  only  a  portion  of  her 
cargo.  She  saUed  from  New  York  on  the 
17th  of  January,  and  met  with  such  bad 
and  stormy  weather  that  her  hatehes 
were  knocked  off,  and  very  considerable 
damage  was  done  to  her  cargo  by  a  quan- 
tity of  sea  Orator  which  she  took  in.  She 
however  arrived  at  London  with  her  cargo 
on  the  10th  of  February.  The  tea  was 
duly  discharged  and  taken  to  St.  Kathe- 
rine's  Docks,  when  it  was  ascertained  that 
out  of  the  1,711  packages  or  cheste,  449 
were  seriously  damaged  by  actual  contact 
with  sea  water,  and  that  the  remaining 
1,262  chests  were  in  sound  and  good  oon- 
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dition,  thoQgh  123  of  them  were  said  to 
have  lost  their  aroma  or  flavoar,  owing 
to  the  dampness  to  which  thej  had  been 
exposed  ;  but  as  no  part  of  such  123  were 
affected  by  actoal  contact  of  sea  water, 
they  were  not  excepted  from  the  warranty 
by  the  assured  against  injury  from  damp- 
ness or  change  of  flavour.  Still,  owing  to 
the  123  being  so  affected,  the  proportion 
of  what  was  damaged  was  considered  by 
the  plaintiffs'  brokers  to  exceed  a  third 
of  the  whole  1,711  packages  ;  and  there- 
fore, according  to  the  usage  of  the  trade 
in  such  case,  the  whole  1,711  were  sold 
by  auction,  with  all  faults,  instead  of 
separating  the  damaged  from  the  unda- 
maged, and  selling  them  accordingly 
separately.  This  usage  is  adopted  as  the 
b^t  practical  mode  of  selling  the  tea  in 
such  a  case,  inasmuch  as  the  chests  in 
which  the  tea  is  brought  are  usually 
marked  with  conBecative  numbers,  and 
if  in  the  sale  any  intermediate  number  be 
left  out,  or  if  some  of  the  chests  be  de- 
scribed as  damaged,  it  prejudices  the  sale 
of  the  rest,  which,  though  perfectly  sound 
and  good,  does  not  realise  so  great  a  price 
as  it  would  otherwise ;  and  therefore  in 
the  result  there  is  not  much  difference 
between  so  selling  the  whole  vrith  all 
finnlts,  and  selling  separately  the  da- 
maged and  undamaged,  which  would 
necessitate  the  examination  of  each  chest 
minutely,  and  be  a  work  of  great  dillB.- 
cnlly  and  time. 

It  appeared,  moreover,  in  the  present 
case,  that  the  tea  covered  by  the  policy, 
besides  being  in  chests  consecutively  num- 
bered, was  divided  into  chops,  the  1,711 
chests  consisting  in  fact  of  10  chops,  each 
of  which  had  its  distinguishing  name  and 
nwrk,  indicating  the  particular  kind  of 
tea  of  which  it  was  composed.  The  tea 
was  sold  on  the  7th  of  March,  1871,  for 
4,1562. 17».  Id.  If  the  tea  had  not  been 
damaged,  it  could  have  been  sold  on  the 
arrival  of  the  vessel  for  about  6,000Z. 
The  loss  of  the  difference  between  this  and 
what  it  in  fact  was  sold  for  was  sought 
to  be  recovered  in  this  action.  The  sum 
paid  into  Court  by  the  defendants  co- 
vered the  loss  sustained  by  the  damage 
to  the  449  packages.  The  loss  which  the 
rest  of  the  tea  sustained  was  partly 
owing  to  the  prejudice  arising  from  its 


having  formed  part  of  a  shipment  in 
which  some  of  ^e  chests  were  damaged 
by  the  sea  water,  and  partly  from  a  fall 
in  the  market  between  the  day  of  the  ar- 
rival of  the  vessel  and  the  day  of  sale. 

The  cause  was  tried  before  Bovill,  C. J., 
at  the  London  Sittings  after  Trinity  Term, 
1872,  when  a  verdict  was  directed  to  be 
entered  for  the  defendants,  with  leave  to 
the  plaintiffs  to  move  to  set  it  aside,  and 
to  enter  a  verdict  for  the  plaintiffs,  the 
Court  having  power  to  draw  all  proper 
inferences  from  the  evidence,  and  to  send 
any  question  of  damages  to  an  arbitrator. 
A  rule  nisi  to  that  effect  was  accordingly 
obtfuned,  on  the  ground  that  the  plaintifDi 
sustained  damage  beyond  the  amount  paid 
into  Court  by  reason  of  depreciation  and 
injury  to  the  whole  parcel  of  tea  by  actual 
contact  of  part  with  sea  water. 

G.  EMsseU,  Benjamin  and  Colien  shewed 
cause. — The  policy  of  insurance  in  terma 
excludes  the  present  claim  and  narrows 
the  risk  to  sea  damage  from  actual  contact 
of  the  sea  water  with  each  of  the  parcels 
which  are  separable,  and  indeed  sepa- 
rated. Montoya  v.  Tlie  Lmidon  Assurance 
Company  (1),  Thompson  v.  Hopper  (2), 
1  Parsons  o»  Insurance,  546 ;  2  Amould  on 
Insnrance,  2nd  ed.,  830 ;  2  PhUUps  on  In- 
suranee,  s.  1,466.  No  doubt  BaUi  v. 
Janson  (8)  taid  Entimstle  v.  Ellis  (4)  shew 
that  the  goods  in  such  a  case  as  this  can- 
not  be  separated  where  there  is  a  memo- 
randum article,  but  the  decisions  depend 
upon  that,  and  do  not  apply  here,  and  for 
measuring  damages  the  goods  may  be 
divisible.  Even  under  an  ordinaiT  policy, 
if  "  tea  "  only  had  been  insured  the  goods 
would  be  separable,  though  sometJiing 
might  be  urged  the  other  way,  but 
certainly  they  would  if  the  term  "  pack- 
ages" were  used;  and  this  is  the  case 
here,  for  the  policy  is  express  and 
clear,  and   though  the  warranty  ia  not 

(1)  6  Exdi.  Rep.  431 ;  s.  c.  20  Law  J,  Eep. 
(n.s.)  Excli.  254. 

(2)  1  E.  B.  &  E.  1038;  s.  c.  27  Law  J.  Rep. 
(N.S.)  Q.B.  441. 

(3)  6  E.  &  B.  422 ;  s.  c.  nom.  Jantou  v.  BaiU, 
26  Law  J.  Rep.  (k.s.)  Q.B.  300. 

(4)  2  Hurl.  &  N.  649;  s.  c  27  Lnw  J.  Bep. 
(N.8.)  Kxcb.  105. 
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directly  applicable,  it  throws  a  light 
on  the  rest  of  the  policy,  and  affects  its 
interpretation. 

Sir  J.  Kanlake  and  Waihin  Williams, 
in  support  of  the  rule. — The  goods  are 
not  separable — BaUi  t.  Janson  (3),  Ste- 
phwM  on  Inmrance,  338,  s.  8.  The  ques- 
tion is,  what  was  insured,  and  here  the 
subject  matter  was  the  whole,  and  damage 
"was  done  to  the  whole,  which  became  of' 
less  commercial  value.  Even  under  an 
ordinary  Lloyd's  policy  this  damage 
■would  be  recoverable.  And  as  respects 
the  present  pohcy  the  argument  on  the 
other  side  is  that  a  special  clause  which 
does  not  apply,  is  to  affect  the  policy. 
The  only  part  of  the  warranty  which 
applies  is  the  first  part,  which  was  in- 
serted to  prevent  liability  for  dampness 
which  had  passed  through  another  article, 
and  the  word  "  article  "  means  the  sub- 
ject matter  insured,  which  was  the  tea 
as  one  parcel ;  and  this  had  here  been 
in  oontaict  with  the  water  and  received 
a  commercial  damage  in  its  entirety, 
and  was  within  the  exception  to  the 
warranty.  It  is  really  a  question  of  fact 
whether  the  injury  to  the  part  did  not 
depreciate  the  value  of  the  whole.  It 
may  be  a  wrong  prejudice,  but  if  it  does 
BO  depreciate  the  value  of  the  whole  the 
Bssared  is  entitled  to  recover,  for  the 
assured  is  to  be  put  in  the  same  condition 
as  he  would  have  been  in  if  the  goods  had 
arrived  freefrom  damage — Leii-is  v.  Encker 
(5).  Then  the  proper  time  for  esti- 
mating the  loss,  in  the  present  case,  was 
the  time  when  the  teas  were  sold,  and  not 
when  the  vessel  arrived,  because  the  delay 
arose  irom  the  damage  which  the  pack- 
ages had  received  from  the  sea  water, 
which  necessitated  an  unpacking  and  re- 
packing of  some  of  the  teas. 

Cur.  adv.  viiU, 

The  judgment  of  the  Court  (6)  was 
(on  July  7th)  delivered  by 

BoviLt,  C.J. — The  pohcy  in  this  case 
was  "on  1,711  packages  teas,"  by  the 
Eitrydice,  at  and  from  New  York  to 
London,  valued  at  the  sum  insured,  viz., 
81,000  dollars,  and  after  enumerating  the 

(5)  2  Burr.  1167. 

(6)  BoriU,  C.J. ;  Keating,  J. ;  and  Brett,  J. 


nsnal  perils  covered  by  the  insurance, 
contained  the  words,  "  and  all  other  losses 
and  misfortunes  that  have  or  shall  come 
to  the  hurt,  detriment  or  damage  of  the 
said  goods  and  merchandises,  or  any  part 
thereof,  occasioned  by  sea  perils."  There 
was  a  special  warranty  in  the  following 
terms — "  Warranted  by  the  assured  ftee 
from  damage  or  injury  from  dampness, 
change  of  flavour,  or  being  spotted,  dis- 
coloured, musty,  or  mouldy,  except  caused 
by  actual  contact  of  sea  water  with  tlie 
articles  datnaged  occasioned  hj  sea  perils. 
In  case  of  partial  loss  by  sea  damage  to 
dry  goods,  cutlery,  or  other  hardware,  the 
loss  shall  be  ascertained  by  a  separation 
and  sale  of  the  portion  only  of  the  contents 
of  the  packages  so  damaged,  and  not  other- 
wise ;  and  the  saiite  practice  shall  obtain  as 
to  all  other  merchandise,  as  far  as  praC' 
iicaile." 

The  term  "dry  goods,"  it  was  agreed 
on  the  argument,  would  not  include  or 
apply  to  tea. 

There  were  also  special  warranties 
against  partial  loss  or  particular  average 
under  5  per  cent.,  and  other  special 
warranties  against  average  as  to  different 
goods,  unless  general  or  over  a  certain 
rate  per  cent. ;  and  then  came  the  follow- 
ing clauses :  "  On  risks  from  China,  each 
ten  packages  of  silk  or  other  dry  goods  in 
the  order  of  invoice  subject  to  separate 
average.  Each  interest  of  5,000  dollars 
insured  value,  or  less,  subject  to  separate 
average.  If  over  5,000  dollars  value,  each 
of  the  following  kinds  of  teas,  imperial 
gunpowder,  hyson  skin,  young  hyson,  and 
black  teas,  and  each  5,400  dollars,  value 
thereof  in  the  order  of  invoice,  subject  to 
separate  average ;  and  the  different  ex- 
cesses over  5,000  dollars,  subject  to 
average  if  the  damage  amount  to  250 
dollars." 

The  declaration  averred  that  the  goods 
were  damaged,  injured  and  lost  by  the 
perils  insured  against. 

This  tea  formed  a  portion  only  of  the 
cargo  of  the  JSurydice,  which  was  loaded 
as  a  general  ship. 

In  the  course  of  the  voyage  the  vessel 
met  with  bad  weather,  and  shipped  large 
quantities  of  sea  water,  by  which  various 
portions  of  the  cargo  were  damaged,  and 
amongst  others  449  packages  of  this  tea. 
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whioli  were  stowed  in  different  parts  of 
the  ship,  were  greatly  injured  by  contact 
with  sea  water ;  the  remainder  of  the 
tea«,  viz.,  1,262  packages,  arrived  in  a 
perfectly  sound  and  good  condition,  and 
uninjured,  except  by  the  injury  to  their 
reputation  from  haying  formed  part  of  a 
shipment  of  which  449  packages  had  been 
damaged  by  sea  water.  The  full  amount 
of  the  damage  to  the  449  packages  was 
paid  into  Court. 

The  shipment  consisted  of  several 
different  kinds  of  tea,  each  of  which  was 
distinguished  as  a  chop  of  a  certain  name 
and  mark ;  and  all  the  chests  were  num- 
bered consecutively.  There  were  alto- 
gether ten  different  chops,  and  which  at 
tiie  sale  were  divided  into  thirty-five 
breaks.  The  449  packages  that  were 
damaged  by  sea  water  were  portions  of 
different  chops,  and  formed  parts  of  the 
series  of  consecutiTe  numbers  on  the 
chests. 

When  teas  are  sold,  they  are  usually 
sold  in  the  order  of  the  consecutive  num- 
bers marked  on  the  packages ;  and,  if  the 
numbers  be  broken  by  some  being 
omitted,  or  if  some  of  the  chests  are 
marked  as  damaged,  a  suspicion  is  created 
that  the  other  packages  may  be  affected, 
and  those  other  packages,  though  per- 
fectly BOtind  and.  uninjured,  do  not  realise 
BO  high  prices  as  they  would  have  done  if 
none  of  the  packages  had  been  damaged. 

In  the  present  instance  the  teas  were 
Bold  in  the  usual  way;  but,  in  conse- 
quence of  the  suspicion  created  by  the 
damage  to  so  large  a  number  as  449 
packages,  and  the  prejudice  arising  from 
that  circumstance  to  the  rest  of  the  teas, 
the  1,262  sound  chests  did  not  fetch  so 
much  as  they  would  have  done  if  the  449 
had  not  been  damaged  by  sea  water ;  and 
the  difference  in  price  upon  the  1,262 
sound  chests  from  this  cause  amounted  to 
a  very  considerable  sum,  which  was  to 
be  settled  by  an  arbitrator,  if  necessary. 
The  plaintiffs  sought  to  recover  this  sum 
as  a  loss  which  was  caused  by  the  perils 
insured  against,  and  contended  that  the 
whole  shipment  was  to  be  considered  and 
treated  as  one  entire  subject-matter. 

The  defendants,  on  the  other  hand, 
contended  that  they  were  liable  only  for 
such  of  the  packages,  viz.,  the  449,  as 


were  in  fact  damaged  by  sea  perils ;  that, 
for  the  purpose  of  ascertaining  sucli 
damage,  the  packages  must  be  considered 
as  divisible  ;  and  that  injury  to  the  repu- 
tation of  the  teas  from  suspicion  only, 
when  the  teas  were  in  &Gt  sound  and  had 
not  been  injured,  was  not  a  matter 
covered  by  the  policy. 

Theire  were  other  questions  raised  at 
the  trial,  but  which  from  the  findings  of 
the  jury  have  now  become  immaterial. 
The  Court  were  to  draw  such  inferences 
of  fact  as  the  jury  should  have  drawn. 

The  case  was  argued  very  elaborately, 
and  with  considerable  abilii^ ;  but  the 
plaintiffs  failed  to  produce  any  authority 
to  shew  that  goods  which  arrived  per- 
fectly sound  and  uninjured  could  be 
deemed  to  be  damaged  or  injured  by  sea 
perils.  The  strongest  case  in  their  £»voar 
was  Montoija  v.  The  Royal  Exchange  Instt- 
rance  Oompany  (1),  where  hides  and  to- 
bacco haying  been  insured,  and  shipped  in 
the  same  vessel,  which  sustained  damage, 
the  sea  water  had  affected  the  hides,  and 
caused  them  to  ferment  and  decompose, 
and  the  stench  which  was  thus  created 
had  affected  the  flavour,  and  consequently 
the  value,  of  the  tobacco.  In  that  case, 
the  tobacco  itself  was  actually  injured  ; 
and  the  only  question  was  whether  the 
injury  arose  proximately  from  the  sea 
water ;  and  it  was  held  that  it  did,  and 
that  the  underwriters  were  therefore 
liable  for  the  actual  damage  to  the  tobacco. 
But  the  present  case  seems  to  us  to  be 
distinguishable,  on  the  ground  that  here 
there  was  no  damage  whatever  tor  the 
1,262  packages  of  tea,  which  arrived  per- 
fectly sound  and  untouched,  and  uto- 
gether  unaffected  by  the  sea  water. 

The  insurance  is  against  damage  to  the 
goods,  and  not  against  loss  to  the  assured 
otherwise  than  by  reason  of  damage  to 
the  goods  themselves.  The  plainti£&, 
however,  contended  that  the  whole  1,711 
packages  must  be  treated  as  one  indivi- 
sible and  entire  subject-matter,  so  that  a 
damage  by  the  perils  insured  against  to 
any  part  of  them  would  be  an  injuiy  to 
the  whole,  if  it  affected  the  value  of  the 
whole.  It  seems  to  us  that  tliis  conten- 
tion is  not  borne  oat.  A  shipment  of  this 
kind  is  not  like  an  entire  article,  such  as 
a  machine,  where,  one  part  being  injmed 
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or  destroyed  by  sea  perils,  the  macliine 
itaelf  becomes  changed  in  character  and 
valae,  and  comparatively  useless.  The 
Tuiderwriters  insure  against  damage  to 
the  goods  by  the  perils  insured  against ; 
bat  they  do  not,  in  oar  opinion,  insure 
i^ainst  damage  by  prejudice  or  suspicion, 
though  such  prejudice  or  suspicion  be 
reasonable  and  be  general  in  fact  in 
bosiness,  when  there  is  no  damage  in  fact 
to  the  goods  themselves;  and,  if  this 
policy  were  to  be  so  construed,  it  would 
make  them  iosarers,  not  only-  against 
direct  damage  to  the  goods  insured,  but 
against  damage  to  other  goods  in  the 
same  ship,  affecting  the  credit  and  there- 
by the  -ralue  of  the  goods  insured,  and 
would  create  indirect  and  collateral  and 
consequential  liabilities  from  suspicion 
and  prejudice  which  it  would  be 'almost 
impossible  for  the  underwriters  to  esti- 
mate in  fixing  a  premium  proportionate 
to  the  risk. 

In  Buff  V.  Mackenzie  (7),  it  was  held 
that^  under  a  policy  on  "  master's  effects 
valued  at  1002.,  free  from  all  average," 
the  insurance  must  be  treated  as  divisible, 
and  that  the  master  might  recover  for  a 
total  loss  of  part  of  his  effects,  although 
the  whole  were  included  under  the 
general  term  "  effects."  So,  in  Wilkinson 
T.  Hyde  (8),  where  the  insurance  was  for 
"  2402.  on  goods  so  valued,  against  total 
loss  only,"  the  goods  were  considered  as 
divisible,  and  the  assured  was  held  en- 
titled to  recover  for  a  total  loss  of  part  of 
the  goods. 

The  case  of  BaZU  v.  Jamon  (3)  was 
much  relied  upon  by  the  defendants ;  but 
the  decision  there  turned  entirely  upon 
the  terms  and  effect  of  the  warranty  in 
the  memorandum  against  average  unless 
general ;  and  it  was  held  that  the  memo- 
randum was  intended  to  include  the 
whole  of  the  particular  species  of  goods, 
viz.,  seed,  whether  shipped  in  bulk  or  in 
packages  ;  that  decision  does  not,  in  our 
opinion,  govern  the  present  case. 

The  insurance  here  is  on  1,711  pack- 
ages valued  at  one  sum ;  and,  if  each 
package  had  been  separately  enumerated, 

(7)  3  Com.  B.  Sop.  K.S.  16 ;  s.  c.  26  Lav  J. 
Kep.  (N.s.)  C.P.  313. 

(8)  3  Com.  B.  Bep.  KS.  30 ;  s.  c.  27  Lav  J. 
Bcp.(ii.s.)C.P.  116. 


it  would  scarcely  have  made  them  more 
distinct.  Even  if  they  had  been  insured 
simply  as  "tea,"  eras  "goods,"  if  they 
were  in  fact  contained  in  separate  pack- 
ages, we  should  still  have  thought  that, 
for  the  purpose  of  calculating  or  ascertain- 
ing the  extent  of  the  sea  damage,  they 
would  be  divisible,  and  that  the  plaintiffs 
could  have  recovered  only  in  respect  of 
the  damage  done  to  those  packages  which 
were  actually  danu^d  by  sea  perils. 

The  special  terms  of  the  present  policy, 
however,  seem  to  us  to  be  atUl  more 
favourable  for  the  underwriters  than  the 
terms  of  an  ordinary  policy.  It  expressly 
excludes  direct  actual  damage  or  injury 
from  dampness  or  change  of  flavour,  &c., 
except  caused  by  actual  contact  of  sea- 
water  with  the  article  damaged,  occa- 
sioned by  sea  perils ;  and  it  could  scarcely, 
therefore,  have  been  intended  that  the 
underwriters  should  be  liable  for  what 
was  not  actual  damage,  bat  mere  sus- 
picion, and  so  indirectly  an  injury,  not  to 
the  goods,  but  to  the  pecuniary  interests 
of  the  assured.  After  providing  that  in 
case  of  partial  loss  by  sea  damage  to  dry 
goods  (which  does  not  include  tea),  cut- 
lery or  other  hardware,  the  loss  shall  be 
ascertained  by  a  separation  and  sale  of 
the  portion  only  of  the  contents  of  the 
packages  so  damaged,  and  not  otherwise, 
the  policy  goes  on  to  provide  that  the 
same  practice  shall  obtain  as  to  "  all  other 
merchandise  as  far  as  praeticdbh. ' '  These 
last  terms  would,  in  oar  opinion,  include 
the  tea  in  question,  and  tend  strongly  to 
shew  that  the  intention  was  that  the  sub- 
ject-matter of  the  insurance  was  not  to 
be  treated  as  entire  and  indivisible.  It 
might  well  be  contended  that  the  language 
of  the  policy  would  seem  to  indicate  that 
not  only  each  package  was  to  be  treated 
separately,  but  that  even  the  contents  of 
each  package  might  be  separated  so  as  to 
confine  the  loss  to  the  exact  portions  of 
tea  that  were  actually  damaged  by  sea 
perils.  The  defendants,  however,  have 
not  relied  upon  this  last  construction  of 
the  warranty,  but  have  paid  into  Court 
the  full  loss  upon  the  449  packages,  with- 
out attempting  to  separate  the  contents 
of  each  of  these  packages.  The  special 
average  warranties,  at  different  rates,  on 
different  kinds  of  goods,  and  the  differ- 
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ences  of  classification  and  avert^  in  this 
policy,  seem  also  to  shew  that  it  was  never 
intended  that  the  1,711  packages  shonld 
be  treated  as  one  entire  and  indivisible 
subject-matter  of  insurance ;  and,  if  not, 
then  there  is  no  practicable  division  of 
the  packages,  except  by  treating  each 
package  aa  a  separate  article. 

The  whole  shipment  consisted  of  several 
different  kinds  or  chops  of  tea ;  and,  could 
it  have  been  successfully  contended  that 
if  only  half  the  chests  in  any  particular 
chop  had  been  damaged  or  lost,  and  the 
consecutive  numbers  of  the  chests  in  that 
chop  thereby  interfered  with,  each  chop 
could  be  considered  as  a  separate  subject- 
matter  of  insurance,  and  that  the  plain- 
tiffs could  have  recovered  for  the  injury 
to  the  reputation  and  consequent  loss  in 
price  of  the  rest  of  the  chests  in  that 
chop  ?  Or,  suppose  the  policy  had  been 
on  1,711  packages  of  tea  atone  valuation 
"  by  ship  or  ships,"  and  part  had  come 
in  one  vessel  and  part  in  another,  could 
it  have  been  said  that  sea  damage  to  the 
packages  in  .one  ship,  whereby  the  con- 
tinuity of  the  numbers  was  destroyed, 
was  an  injury  to  the  packages  in  another 
ship,  which  sustained  no  damage  P  and 
yet  thero  would  be  an  injury  by  suspicion 
and  to  the  reputation  of  the  teas  by  the 
numbers  not  being  consecutive,  and  caused 
remotely  by  sea  perils. 

If  such  a  claim  as  this  could  be  sup- 
ported, it  might  next  be  contended  that 
the  underwriters  would  be  responsible  if 
the  reputation  and  value  of  sound  teas 
were  aJOTected  by  a  serious  damage  to  the 
ship,  or  to  other  persons'  goods  in  the 
same  ship  which  were  damaged  by  sea- 
water,  or  for  the  loss  of  markets  by  delay 
through  the  perils  of  navigation. 

It  appears  to  us  that  the  underwriters 
insure  against  actual  damage,  and  do  not 
in  any  sense  guarantee  that  the  goods 
shall  arrive  &ee  from  suspicion  of  damage. 
In  like  manner  a  shipowner  was  held  to 
guarantee  only  the  fitness  of  his  vessel 
for  a  cargo  of  tea,  but  not  that  the  ship 
should  be  free  from  suspicion  of  unfitness 
for  such  a  cargo. — See  Towse  v.  Hender- 
son (9). 


Each  packi^  of  this  shipment  was 
separate,  and  in  fact  as  distinct  and 
separate  froia  tkd  others  as  if  it  had 
contained  a  different  article — each  might 
and  would  be  subjected  to  different  risks 
according  to  its  position  and  stowage  in 
the  vessel ;  and,  where  the  packages  are 
severable,  they  ought  to  be  severed.  As 
far  as  we  are  aware,  the  practice  in  such 
cases  has  been  to  separate  the  sound 
packages  of  goods  from  those  which  are 
damaged,  and  to  allow  the  churn  for 
damage  upon  those  only  which  are  actu- 
ally damaged  by  sea  perils.  That  practice 
is  supported  by  the  passages  which  were 
cited  from  Mr.  Amould's  valuable  work 
on  Insurance,  3rd  ed.  p.  836,  and  the  au- 
thorities to  which  he  refers;  and  Ur. 
Stevens,  in  his  book  upon  Averages,  at 
pp.  157,  158,  clearly  considered  that  a 
consequential  loss  apon  goods  which 
arrived  sound,  by  reason  of  the  breaking 
of  an  assortment,  was  not  a  loss  for 
which  underwriters  were  responsible, 
there  being  no  actual  damage  done  to 
the  goods  themselves.  In  our  opinion 
that  is  the  correct  view  of  the  law. 

A  ftirther  point  was  raised  by  Mr. 
Williams  at  the  close  of  the  case  as  to 
the  fall  in  the  market-price  after  the 
arrival  of  the  vessel  and  the  valuation  of 
the  damaged  teas,  and  before  the  actual 
sale  of  them.  But  the  underwriters  hare 
nothing  to  do  with  the  mode  or  time  of 
sale,  and  are  not  responsible  for  a  fall  in  the 
market-prices  ;  their  liability  depends  on 
the  value  of  the  goods  upon  arrival ;  and 
the  defendants  have  paid  into  Conrt  the 
full  amount  for  which  they  are  liable  npon 
that  footing. 

t  Upon  the  true  construction  of  the  policy 
we  think  the  plaintiffs  are  entitled  to  re- 
cover only  in  respect  of  the  449  packages 
which  were  actually  damaged  ;  and  as  the 
amount'  of  that  damage  has  been  paid  into 
Court,  our  judgment  is  in  favour  of  tiie 
defendants. 

Judgment  for  tlte  defendanU. 

Attomej-s — Thomas  &  Hollams,  for  plaintiffiii 
Field,  Eoscoe,  &  Co.,  agents  for  Bateson  &  Co, 
Liverpool,  for  defendnuts. 


(9)  4  Excli.  R*p.  896 ;  B.  c.  19  Law  J.  Bep. 
(».s.)  Exch.  163. 
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May  27.  J  othbbs. 

lU^levm — Itecaoery  in,  a  Bar  to  Action 
for  same  taMng  —  Mortgagor  —  Tenant 
cf  Tenant  at  Sufferance. — Jh-espass. 

A  judgment  for  the  plaintiff  in  replevin 
ia  a  bar  to  an  action  for  damages  for  the 
game  taHeing  of  the  goods  in  respect  of 
which  the  replevin  was  brought. 

The  tenaii  of  a  mortgagor,  whose  tenancy 
was  created  after  the  mortgage,  and  has 
never  been  recognised  by  the  mortgagee, 
cannot  maintain  trespass  against  the  mort- 
gagee far  entering  and  distraining  on  the 
land  under  the  powers  of  (lie  mortgage. 

The  first  count  of  the  declaration  was 
for  breaking  and  entering  a  shop  and 
dwelling-hoase  of  the  plaintiff,  and  re- 
moving and  carrying  away  the  fiztiirea 
and  goods  of  the  plaintiff  therein,  and  ez> 
pelling  the  plaintiff  and  his  &milj  from 
the  possession  of  the  said  dwelling-honse  ; 
and  it  alleged,  by  way  of  special  damage, 
that  thereby  the  plaintiff  was  hindered 
from  carrying  on  his  trade  of  a  baker, 
and  was  believed  to  be  insolvent,  and  was 
pat  to  expenses  in  and  abont  replevying 
his  said  goods,  and  in  obtaining  bail  for  the 
same,  and  in  and  aboat  endeavouring  to 
obtain  possession  of  the  same.  The  second 
ooont  was  for  seizing  and  taking  the 
plaintiff's  goods,  and  impounding  and 
keeping  them  impounded. 

The  defendants  pleaded,  inter  alia,  not 
gnilty;  that  the  plaintiff  was  not  pos- 
sessed of  the  Eaid  shop  and  dwelling- 
house  ;  and  fourthly,  to  the  declaration, 
so  &r  as  relates  to  the  goods  mentioned 
in  the  first  count  and  the  goods  mentioned 
in  the  second  count,  that  the  plaintiff, 
after  the  accruing  of  the  said  causes  of 
action,  brought  an  action  of  replevin 
against  the  now  defendants  in  the  Gonnty 
Court  of  !&Iiddlesex,  holden  at  Brentford, 
then  having  jurisdiction  in  that  behalf, 
and  therein  claimed  502.  for  damages  sus- 
stained  by  the  plaintiff,  and  such  proceed- 
ings were  had  in  the  said  action,  that 
afterwards  and  before  this  suit,  on  the 
9th  of  August,  1872,  by  the  judgment  of 
the  said  Court,  the  plaintiff  reccvered 
against  the  defendants  21.  8s.  6d.  for  da- 
mages adjudged  by  the  said  Court  in  the 
Ssw  Ssaaa,  42.— C.P. 


said  action  to  the  plaintiff,  as  by  the  said 
record  thereof  yet  remaining  in  the  said 
County  Court  more  fully  appears,  which 
said  judgment  stiU  remains  in  force,  and 
not  reversed  or  annulled,  and  which  said 
action  was  so  brought,  and  which  said 
judgment  was  so  recovered,  and  which 
said  damages  were  so  awarded  and  ad- 
judged to  the  plaintiff  for  and  in  respect 
of  the  same  identical  causes  of  action 
herein  pleaded  to. 

The  plaintiff  both  demurred  and  took 
issue  on  this  fourth  plea,  and  the  cause 
was  tried  before  Denman,  J.,  at  the  Mid- 
dlesex Sittings  in  last  Hilary  Term,  when 
it  appeared  that  the  defendants  were  the 
trustees  of  a  building  society,  to  whom 
one  Thomas  Parsons  had  mortgaged  the 
dwelling-house  and  premises  mentioned 
in  the  declaration  for  4902.,  which  he  was 
to  repay  to  the  society  by  monthly  pay- 
ments, and  the  society  was  to  have  the 
right  to  enter  and  distrain,  as  upon  a 
common  demise,  for  the  nonpayment  of 
these  payments.  Subsequently  to  such 
mortgage  Parsons  let  the  premises  to  the 
plaintiff,  and  88Z.  lift  loS.  being  after, 
wards  due  irom  Parsons  to  the  socieiy 
under  the  mortgage,  the  defendants  en- 
tered upon  the  premises,  and  distrained 
thereon  for  the  amount  so  due,  claiming 
for  that  purpose  the  same  rights  as  land- 
lords. The  plaintiff  thereupon  reple- 
vied, and  the  replevin  suit  was  tried  in 
the  Brentford  County  Court,  when  the 
Judge  of  that  Court  decided  that  the 
defendants  had  no  such  right  to  distrain 
as  claimed,  since  Parsons  was  no  tenant, 
but  simply  in  the  position  of  mortgagor  in 
possession,  and  the  mortgage  deed  only 
authorised  the  seizure  of  Parsons'  goods ; 
and  the  Judge  accordingly  gave  judg- 
ment for  the  plaintiff  in  <Jie  replevin  suit 
for  21.  8s.  6d.,  the  amount  of  the  Court 
fees  in  respect  of  the  replevin  bond. 

It  was  contended  that  the  plaintiff  had 
recovered  no  damages,  and  that  there- 
fore the  judgment  in  replevin  was 
no  bar  to  the  present  tuition,  in  which 
there  was  a  claim  for  damage  both  in 
respect  of  the  seizure  of  the  goods  and 
also  in  respect  of  the  trespass  to  the  land. 
By  the  direction  of  the  learned  Judge,  a 
verdict  was  entered  for  the  defendants, 
with  leave  to  the  plaintiff  to  move  to 
2N 
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enter  a  verdict  for  201.,  the  ag^ed  amonnt 
of  damage  in  respect  of  the  taking  of  the 
goods,  and  20Z.,  the  agreed  damage  in 
respect  of  the  entry  on  the  land.  Pursu- 
ant to  such  leave  a  rule  nm  to  that  effect 
was  obtained  on  the  ground  that  the 
plaintiff  was  entitled  to  damages  in  re- 
spect of  the  goods,  although  he  had  reco- 
vered in  replevin,  and  in  respect  of  the 
trespass  to  the  land  on  the  ground  that 
the  plaintiff  was  in  lawful  possession,  and 
his  right  ther^  was  undetermined.  The 
Court  was  to  be  at  liberty  to  draw  infer- 
ences, and  the  demurrer  was  to  be  argued 
with  the  rule. 

HerseheU  and  lf«rp%,  for  the  defend- 
ants.— The  rule  should  be  discharged,  and 
judgment  should  be  given  for  the  defend- 
ants on  the  demurrer.  With  respect  to 
the  taking  of  the  goods,  the  recovery  in 
replevin  is  a  bar.  In  Gotnyn's  Digest — 
"  Action  "  (K  3),  it  is  stated,  "  A  recovery 
in  replevin  is  a  bar  in  trespass  for  the 
same  taking,"  citing  ThehvaU's  Digest, 
I.  11.  c.  38.  s.  39,  and  14  H  7-12  6.  The 
case  o£  Pease  v.  Ghaytor  (1)  is  also  an  au- 
thority that  a  judgment  in  replevin  is  a 
bar  to  the  recovery  of  damages  for  the 
same  seizure  in  respect  of  which  the  re- 
plevin was  brought.  Whether  more 
damages  can  be  recovered  in  the  replevin 
suit  <£an  the  costs  of  the  replevin  matters 
not ;  the  plaintiff  had  the  election  at  the 
time  of  proceeding  by  replevin  or  by 
action  of  trespass,  and  having  elected  to 
replevy,  by  which  he  got  the  goods  re- 
turned to  him,  he  cannot  afterwards 
maintain  the  present  action  for  the  same 
taking. 

[BoviLL,  C.  J.,  referred  to  Boscoe  on  Beai 
Actions,  p.  642.] 

Then  as  to  the  entry  on  the  land,  it  is 
clear  that  the  defendants  as  mortgagees 
had  a  right  to  enter,  both  as  against 
Parsons  and  as  against  the  plaintiff  who 
claimed  under  Parsons.  The  plaintiff 
was  merely  a  tort  feasor  as  agamst  the 
defendants,  and  the  defendants  were  en- 
titled to  a  verdict  under  the  plea,  deny- 
ing the  plaintiff's  title  to  the  house  and 
land. 

(I)  1  B.  &  S.  658 ;  8.  c.  31  Law  J.  Eep.  (n.s.) 
H.C.  1 ;  3  B.  &  S.  620 ;  s.  c.  32  Law  J.  Bep.  (n.s.) 
ILO.  121. 


Gharles  RusseU  and  Foard,  for  the  phun- 
tiff. — If  the  taking  of  the  goods  was 
wrongful,  as  it  was  decided  to  be  in  this 
ease  by  the  County  Court  Judge,  then 
there  is  nothing  to  make  the  judgment  in 
such  replevin  a  bar  to  an  action  of  tres- 
pass to  the  land.  Therefore,  supposing  the 
recovery  in  replevin  to  be  a  bar  to  the 
present  action  aa  to  the  goods,  it  clearly 
is  not  such  bar  to  it  as  to  the  land,  and 
the  plaintiff  at  all  events  is  entitled  to  a 
verdict  for  the  agreed  201.  as  to  the  entry 
on  the  land.  It  is  said  the  plamtiff  is  a 
tort  feasor  as  against  the  defendants,  bat 
they  entered  for  rent  and  distrained,  and 
thereby  acknowledge  his  right  to  the 
possession.  The  plaintiff  had  a  sufficient 
possessory  title  to  maintain  trespass. 
Then  as  to  taking  the  goods,  the  recovery 
in  replevin  is  no  bar  to  an  action  for  the 
special  damages  which  the  plaintiff  sus- 
tained by  such  taking.  No  question  as 
to  special  damage  ever  arises  in  the  action 
of  replevin,  and  as  they  are  never  re- 
coverable in  such  action  they  may  be 
recovered  afterwards.  In  Mayne  on  Da- 
mages,  2nd  ed.,  p.  319,  it  is  said  that  in 
an  action  of  replevin,  "  should  a  verdict 
be  found  for  the  plaintiff,  the  jury  assess 
the  damans  as  in  an  ordinary  action  c/C 
trespass.  Unless  special  damage  is  laid 
they  are  generally  only  costs  of  the  re- 
plevin bond,  and  in  practice  were,  before 
19  &  20  Vict.  c.  108,  always  assessed  at 
21.  2s.  in  London,  Middlesex,  York  and 
some  other  places;  21.  \0s.  elsewhere;" 
and  in  a  note  to  this  passage  there  is  the 
following  :  "  It  is  doubtful  whether  special 
damages  arising  from  an  injury  to  the 
goods  by  defendant  or  otherwise  can  be 
recovered  —  Gonnor  v.  BenMey  (2)  (see 
OgneU't  Gate  (3),  Athinson  v.  Neshitt 
(4),  and  cases  there  cited  ").  Thwe  are 
cases  in  Com.  Big.,  title  Action,  L.  4,  in 
which  recovery  in  one  action  has  been 
held  no  bar  to  another  action,  "  as  a  re- 
covery in  trespass,  qvare  c^nt  et  dbdvmt 
oves,  and  second,  damages  is  no  bar  in 
trover  for  the  same  sheep,  if  the  plaintiff 
replies  that  the  recovery  in  trespass  was 
only  for  the  taking  away  and  not  for  the 


(2)  1  Jebl 
(8)  3  Leo. 
(4)  9Ir.I 


Jebb  &  S.  Ir.  Rep.  246. 
"       213. 
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▼alae  of  the  sheep — B.  Gro.  Gar.,  36 ;  nor 
in  Teplevin  for  the  same  beaste,  if  it  be 
so  roplied — 3  Lev.  125." 

[Brett,  J. — It  all  depends  on  the 
question  whether  special  damage  can  be 
recovered  in  the  replevin  action,  for  if  it 
cannot  Nelson  v.  vouch  (5)  would  be  a 
strong  authority  in  favour  of  this  action.] 

Before  19  &  20  Vict.  c.  108,  the  da- 
mages which  the  plaintiff  recovered  in 
replevin  were  usually  22. 28.,  the  supposed 
etxpenses  of  the  replevin  bond — 2  Ghiit. 
Arch.  11th  ed.,  1082.  There  is  no  in- 
stance  of  the  plaintiff  recovering  special 
damages  in  replevin.  Trover  and  tres- 
pass may  lie  for  the  same  goods — Tvi  v. 
Bawsteme  (6) ;  Ferrer's  Gase  (7). 

BoviLL,  C.J.  —  The  first  question  is 
whether  a  recovery  in  replevin  is  a  bar  to 
an  action  of  trespass  for  the  same  taking 
of  the  goods.  The  declaration  claims 
damages,  not  only  for  taking  the  goods,  bat 
for  entering  on  the  land,  but  the  fourth 
plea  which  raises  this  first  question,  and  to 
which  also  there  has  been  a  demurrer,  is 
limited  to  the  goods,  and  upon  that  first 
question  I  entertain  no  doubt  but  that  the 
recovery  in  replevin  is  a  bar  to  the  action 
for  such  taking.  After  a  person's  goods 
have  been  taken,  as  the  plaintiff's  were  in 
this  case,  he  has  a  choice  of  remedy.  He 
may  bring  an  action  for  damages  for  such 
talung ;  but  in  many  cases  the  loss  of  the 
goods  may  be  of  greater  value  than  any 
amount  of  damages  that  would  be  given, 
as  iu  the  case  of  horsra  and  cattle  on  a 
man's  &rm,  the  loss  of  which  would  pre- 
vent his  carrying  on  the  ordinary  occupa- 
tion of  his  business  as  a  farmer.  Replevin 
had  its  origin  with  reference  to  that  and 
such  like  cases,  in  which  it  was  necessary 
to  provide  some  immediate  remedy.  The 
ancient  remedy  which  was  by  a  writ  out 
of  the  Court  of  Chancery  directed  to  the 
sheriff,  was  found  to  be  tedious,  and  in 
the  reign  of  King  Henry  3rd,  by  the  sta- 
tute of  Marlbridge,  the  proceedings  were 
commenced  at  once  in  the  County  Court 
instead  of  in  Chancery,  and  in  course 
of  time  that  became  the  only  practical 

(fi)  16  Com.  B.  Bep.  N.S.  99 ;  s.  c.  33  Law  J. 
Bep.  (x.8.)  C.F.  46. 

(6)  Sir  T.  Bsym.  472. 

(7)  «  Bep.  7a. 


mode  of  carrying  out  replevin.  The  pro- 
ceedings either  continued  in  the  County 
Court  or  were  removed  into  the  Superior 
Court,  but  whether  so  removed  or  not, 
the  complaint  was  tort  for  the  taking  or 
the  detaining  of  the  goods.  If  the  goods 
were  re-delivered  to  the  owner  by  the 
sheriff,  the  complaint  was  that  the  defen- 
dant had  taken  and  unjustly  detained  the 
goods  until,  &o.,  that  is  to  say,  until  they 
had  been  re-deUvered  by  the  sheriff.  If 
the  goods  were  not  returned  to  the  owner 
by  the  sheriff,  the  plaintiff  might  claim  that 
the  goods  were  still  detained,  which  was 
called  replevin  in  the  detinet,  and  which 
has  long  been  obsolete.  When  the  goods 
had  been  re-delivered  by  the  sheriff  to  the 
party  bringing  replevin  (which  was  the 
ordinary  case),  such  party  could  recover 
no  damages  beyond  the  costs  of  the  re- 
plevin bond,  which,  according  to  the 
practice  in  London  and  Middlesex,  were 
formerly  4Z.  4».,  but  which  varied  in  dif- 
ferent counties.  When,  'however,  the 
goods  had  not  been  re-delivered  by  the 
sheriff,  the  plaintiff  in  replevin  might 
have  recoverod  the  full  amount  of  his 
damages.  There  is  nothing  in  point  of 
law  to  have  ever  limited  them  to  &e  costs 
of  the  bond,  but  in  practice,  where  the 
goods  had  been  re-delivered,  no  more 
damages  than  such  costs  was  considered 
to  have  been  sustained.  The  form  of  the 
declaration  in  replevin  was  that  the  plain- 
tiff was  injured  and  had  sustained  da- 
mage, for  the  wrongful  taking  and  detain- 
ing, and  the  object  of  the  suit  was  to 
recover  such  damages. 

In  the  present  case,  at  the  trial  of  the 
replevin  suit,  the  damages  were  fixed  by 
the  County  Court  Ju<^  at  21.  6s.  6d., 
and  it  must  be  taken  that  those  are  the 
damages  which  the  plaintiff  sustained  by 
the  taking  of  his  goods,  and  it  by  no 
means  follows  that,  because  by  an  agree- 
ment made  in  another  action  another 
amount  is  fixed  as  the  damages,  that 
such  21.  8s.  6d.  were  not  the  damages 
the  plaintiff  had  sustained.  The  cause 
of  action,  so  far  as  related  to  the  goods, 
was  the  taking  of  them  until  they 
were  returned  to  the  plaintiff  by  process 
of  law,  and  that  was  the  cause  of  action 
both  in  the  replevin  suit  and  in  the  pre- 
sent action,  and  therefore  I  am  of  opinion 
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that  the  present  action,  so  far  as  it  relates 
to  the  goods,  cannot  be  maintained.  Be- 
ferenoe  has  been  made  to  the  case  of 
Kelion  T.  Coueh  (5),  where  a  recovety  in 
a  collision  suit  in  the  Admiralty  Conrt 
iraa  held  no  bar  to  an  action  in  this  Conrt 
for  numing  down  the  plaintifiTs  vesseL 
I  think  the  explanation  of  that  is,  that 
the  proceedings  in  the  Admiralty  Conrt 
were  in  rem,  and  gave  the  plaintiff  only 
a  limited  right,  so  that  the  action  in  this 
Court  was  not  for  the  same  cause  of  action 
as  the  snit  in  the  Admiralty  Conrt.  Here, 
however,  the  two  causes  of  action  are 
identically  ihe  same,  and  the  judgment  in 
the  replevin  suit  is  therefore  a  bar  to  the 
present  action  in  respect  of  taking  the 
goods. 

Then,  as  to  whether  the  plaintiff  is  en- 
titled to  maintain  trespass  for  the  entzy 
on  the  land,  I  am  of  opinion  that  the 
judgment  in  the  replevin  suit  is  no  bar  to 
such  action,  for  replevin  cannot  be  brought 
in  respect  of  lauds  or  fixtures,  and  the 
pleader  rightly  confined  the  fourth  plea 
to  the  trespass  as  to  the  goods.  Goods 
may  be  taken  under  circumstances  which 
would  not  amount  to  a  trespass  to  land, 
and,  therefore,  on  the  same  principle  as 
in  respect  of  the  taking  of  the  g^tods, 
jadgment  in  the  reple\-in  suit  is  a  bar,  it 
18  not  a  bar  to  the  trespass  to  the  land, 
for  the  cause  of  action  is  not  the  same. 
That  being  so,  it  is  said  that  the  plaintiff 
can  recover  in  respect  of  the  trespass  to 
the  land  because  he  was  the  person  in 
lawful  possession,  but  the  defendants  meet 
this  by  saying  that  the  plaintiff  was  only 
a  tort  feasor,  or  in  possession  under  one 
who  was  only  a  tenant  at  sufferance.  It 
is  admitted  that  the  defendants  are  en- 
titled as  against  a  tenant  at  sufferance, 
and  as  against  the  plaintiff  claiming  under 
one,  to  maintain  trespass.  Then  how  is 
this  consistent  with  the  proposition  that 
the  plaintiff  can  treat  thedefendants  as  tort 
feasors  and  trespassersfor  entering  on  their 
own  land  ?  With  respect  to  the  position  of 
mortgagors  it  is  clearly  stated  in  the  notes 
to  Keeeh  v.  Hall  (8),  •'  first,  that  if  there 
be  in  the  mortgage  deed  an  agreement 
that  the  mortgagor  shall  continue  in  pos- 
session till  de&ult  of  payment  on  a  cer- 

(8)  1  Smidi's  L.  Cas.  537,  Otb  ed. 


tain  day,  he  is  in  the  meanwhile  iemor 
of  the  intervening  term ;  secondlj,  thai  if 
de&ult  be  made  on  that  day,  he  becomea 
tenant  at  sufferance ;  thirdly.  Qui  vhen 
there  is  no  such  agreement,  be  ig  teout 
at  sufferance  immediately  upon  the  ei& 
cution  of  the  mortgage,  unless  the  mort- 
gagee expressly  or  impliedly  consented  to 
his  remaining  in  possession ;  fburtiilj, 
that  such  consent  renders  him  tenant  it 
will ;  fifthly,  that  if  in  any  of  the  last 
three  cases  he  let  in  tenants,  thej  maj  be 
treated  by  the  mortgagee,  if  he  thnki 
proper,  as  tort  feasors." 

That  is  exactly  the  position  of  the 
present  plaintiff.  Parsons  was  onlj  t 
tenant  at  sufferance,  and  it  was  decided 
by  Lord  Ellenborough  in  Thunder  y.  Bd- 
eher  (9),  that  "  one  tenant  at  BofPeniuie 
cannot  make  another. ' '  The  pkunliff  mt 
never  tenant  at  all  or  ever  reoognised  as 
such  by  the  defendants,  and  tiieie  ma 
nothing  to  interfere  with  the  rights  of  tiie 
defencunts  to  enter  on  ike  land,  and  treat 
the  plaintiff  as  a  tort  feasor.  I  theiefon 
think  that  this  rule  should  be  dischargei 

EfATiHO,  J. — I  tun  of  the  sameopinioD. 
— The  grounds  on  which  the  rale  was  ob. 
tained  and  has  been  attempted  to  be  sus- 
tained are,  that  the  plaintiff  is  entitled  to 
damages  in  respect  of  the  trespass  to  his 
goods,  and  that  as  tenant  he  is  entitled 
to  maintain  trespass  for  entering  the  land. 
I  hold  that  neither  of  these  gronnds  can 
prevail.  It  cannot  as  to  the  goods,  beeuise 
he  had  a  remedy  for  their  taking  in  the 
replevin  suit  in  which  he  recovered  jadg- 
ment. I  think  that  the  recovery  in  the 
replevin  is  a  bar  to  an  action  for  the  sunt 
taking  of  such  goods.  It  has  been  oon- 
tended  that  it  is  not  because  it  is  said  is 
replevin  the  plaintiff  cannot  recorsrspedal 
damages,  but  I  have  not  heard  aaj  au- 
thority for  that  proposition.  AWiongi, 
according  to  custom,  the  amoont  die 
plaintiff  recovers  is  usually  only  the  price 
of  the  replevin  bond,  about  2Z.  2i.,  yet  that 
is  not  the  less  damages,  nor  is  he  prechided 
from  recovering  the  damages  he  has  in- 
curred. The  old  form  of  a  deckration  in 
replevin  as  given  in  Samtiden  (10)  con- 

(9)  3  East,  4il. 

(10)  2WmB.Saiuiil87. 
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eludes  as  in  trespass,  and  there  seems  to 
me  to  be  no  reason  whjthe  plaintiff  in  such 
snit  should  not  recover  any  damages  he 
mar  have  sustained.  I  agree  with  my 
Lord  that  the  bar  can  only  exist  as  to  the 
game  taking  of  the  goods  and  to  the  dam- 
ages incident  thereto,  and  that  it  does  not 
extend-  to  an  entiy  on  the  land  or  to  the 
taking  of  fixtures.  It  is,  therefore,  a  bar 
only  in  respect  of  what  I  take  to  be  the 
same  canse  of  action. 

Then  as  to  the  plea  which  puts  in  issue 
the  plaintiff's  ownership  of  the  land.  It 
appears  that  the  defendants  are  mortga- 
gees, and  that  Parsons,  their  mortgagor, 
after  such  mortgage  let  the  plaintiff  into 
possession.  There  is  no  evidence  that  the 
tenancy  of  the  plaintiff  to  Parsons  was 
anything  else  tluui  a  tenancyat  sufferance, 
but  be  that  as  it  may  the  defendants  were 
neither  parties  or  privies  to  it,  and  they 
have  a  right  to  treat  the  person  in  posses- 
sion as  a  trespasser,  and  at  once  to  bring 
ejectment.  For  these  reasons  I  entirely 
agree  that  this  rule  should  be  discharged. 

BfiETr,   J. — The  plaintiff  has  brought 
trespass  for  the  wrongful  taking  of  his 
goods  and  for  the  damage  he  has  thereby 
sustained,  and  also  trespass  for  entering 
on  his  land.     It  has  been  contended  that 
he  conld  not  recover  in  respect  of  the 
goods  because  he  had  already  recovered 
in  replevin  in  respect  of  the  same  cause 
of  action,  and  that  he  could  not  in  respect 
of  the  land  because  he  was  not  a  person 
who   could  maintain  such  an  action  as 
against  the  defendants.    With  respect  to 
the  wrongftil  taking  of  the  goods  it  was 
said  on  behalf  of  the  plaintiff  that  he  conld 
maintain  this  action,  since  in  replevin,  as  it 
was  contended,  he  could  only  obtain  repa- 
ration to  a  certain  extent,  and  that  he  conld 
by  the  present  action  recover  the  damages 
which  he  had  sustained  and  which  he 
conld   not   recover  in  the  action  of  re- 
plevin.    If  it  were  true  that  in  replevin 
he  conld  only  recover  damages  to  a  limited 
extent,  I  think  that  the  case  of  Nelson  v. 
Couch    (5)   would  be  a  strong  authority 
for  the  plaintiff.     There  the  plaintiff  had 
recovered  a^inst  the  defendant  in  the 
Admiralty  Court  for  a  collision,  and  he 
afterwards  brought  an  action  in  the  Com- 
mon  Law  Court  against  the  defendant 


for  the  same  collision,  but  inasmuch  as  in 
the  Admiralty  Court,  where  the  proceeding 
was  m  rem,  the  plaintiff  could  only  ob- 
tain reparation  to  a  certain  extent,  this 
Court  held  that  he  might  in  his  action  in 
the    Common  Law  Court    recover    that 
which  he  could  not  recover  in  the  Ad- 
miralty  Court.     But  after  considering  the 
matter,  I  am  of  opinion  that  the  plaintiff 
has  failed  to  shew  that  in  the  replevin 
suit  he  conld  only  have  recovered  to  a 
limited  extent.     The  action  of  replevin  is 
for  the  wrongful  taking  of  the  plaintiffs 
goods.     It  is  true  that  the  goods  are  re- 
stored to    him,  but  if   the    action   goes 
against  him  he  is  bound  to  return  them. 
It  has  been  argued  that  replevin  is  only 
for  the  purpose  of  recovering  the  goods, 
but  that  is  not  so,  for  then  the  plaintiff 
could  not  have  damages  which  it  is  ad- 
mitted he  always  does  have  in  replevin 
namely,  the  amount  of  the  costs  he  was 
pat  to  in  getting  back  his  goods,  and 
which  is  as  much  damages  as  is  any  other 
sum.     Special  damages  are  no  less  the 
result  of  the  act  complained  of  than  are 
ordinary  damages,    and  when  ordinary 
damages  can  be  recovered  in  respect  oi 
any  act  special  damages  may  also  be  re- 
covered if  they  have  been  sustained.     It 
is  true  that  in  a  note  to  Mayne  on  Damages, 
2nd  ed.  p.  319,  it  is  said  to  be  doubtful 
whether  special  damage  can  be  recovered 
in  replevin,  but  the  Irish  case  of  Connor 
V.  Beiitley  (2)  which  is  there  cited  seems 
only  to   express  the  same  doubt  as  to 
special  damage  being  recoverable  in  re- 
plevin  as  was  once   entertained  in  this 
country  with  regard  to   the    action  of 
trover.     The  plaintiff  in  this  case  has  re- 
covered damages  in  the  replevin  suit  in 
respect  of  the  same  cause  of  action  as 
that  for  which  the  present  action  is  brought, 
and  he  might  have  recovered  in  the  re- 
plevin suit  all  the  damages  he  seeks  to 
recover  here.     Therefore  I  think  that  the 
judgment  in  the  replevin  suit  is  a  bar  to 
the  present  action  for  taking  the  goods. 
As  regards  the  trespass  to  the  land  I 
agree  with  my  Lord  that  the  judgment 
in  replevin  is  no  bar,  but  the  plaintiff  fails 
because  he  is  not  the  person  who  can  sue 
the   defendants  for  such   trespass.     Ac- 
cording to  the  note  to  Keech  v.  Mall  (8), 
even  if  Parsons  were  a  tenant  at  will  he 
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coald  not,  aa  against  the  defendants,  make 
the  plain ti£f  a  tenant,  and  as  against  the 
defendants  the  plaintiff  was  a  tort  feasor. 
It  is  said  that  bv  the  act  of  the  trespass 
itself,  of  which  the  plaintiff  complains,  the 
defendants  acknowledged  the  plaintififs 
right  to  the  possession,  bnt  I  do  not  see 
that,  and  I  agree  with  the  rest  of  the 
Court  that  this  role  should  be  discharged. 

Geote,  J. — I  am  of  the  same  opinion. 
I  have  had  some  doubt  as  to  the  trespass 
for  taking  the  goods  owing  to  what  is  said 
in  the  note  to  Mayne  on  Damages,  and 
in  OhMy's  Arch.  Pract.  12th  edit.  p.  1093, 
and  the  practice  of  not  recovering  more 
in  replevin  than  a  fixed  sum,  being  only 
for  the  costs  of  the  bond,  bnt  I  think  that 
the  onus  of  removing  it  lay  on  the  counsel 
for  the  plaintiff,  and  he  has  failed  to  shew 
tiiat  the  damages  which  the  plaintiff  now 
seeks  to  recover,  might  not  hare  been 
recovered  in  the  replevin  action.  On  the 
other  point,  namely,  aa  to  the  trespass  to 
the  land,  I  am  satisfied  that  the  plaintiff 
was  in  no  respect  a  tenant  at  all  as  against 
the  defendants. 

BuU  discharged,   and  Judgment  for 
defendants  on  the  demwrreir. 

Attorneys — Wilkinson  &  Hewlett,  for  plaintiff; 
Shaen,  Boscoe,  &  Co.,  for  defendants. 


1873.        1        CaBITT  V.  LADY  CAROLINE 

June  20.  J  iuxse. 

Highway — t^on-User  by  Pvhlic — High- 
way created  by  Statute — Inclosure  Act, 
41  Geo.  3.  c.  109. 

A  highway  cannot  be  created  by  statute 
unless  the  provisions  of  the  statute  creating 
it  are  strictly  followed. 

By  the  General  Inclosure  Act,  41  Geo.  3. 
c.  109.  ss.  8  ^  9,  the  Commissioner,  before 
making  the  allotments  of  the  land  to  be 
enclosed,  laas  to  set  out  such  roads  as  he 
should  judge  necessary,  and  to  appoint  a 
surveyor  to  form  and  complete  the  same,  and 
until  so  formed  and  completed  the  parish 
was  not  to  be  bound  to  repair  such  roads,  but 
after  that  time  they  were  to  be  for  ever  after 
kept  in  repair  by  the  parish.  An  Indonvre 
Oommissioner  appointed  to  act  under  a  local 


Inclosure  Ad,  subject  to  the  provisions  of  14 
Geo.  3.  c.  109,  duly  set  ovi  a  road  which 
he  described  in  his  award  m.ade  in  1808, 
but  although  such  road  was  staked  out  on 
the  ground  and  fenced  off  from  the  a^oin- 
ing  allotments  on  eitlier  side,  it  was  never 
formed  and  completed  as  required  by  the 
41  Geo.  3.  c.  109,  nor  was  it  ever  used  by 
the  public  :  — Held,  tliat  as  the  requirements 
of  the  statute  had  not  been  complied  with, 
the  road  so  set  out  was  not  a  highway 
created  by  statute,  and  as  there  had  been  no 
user,  and  tliereforeno  acceptance  of  the  road 
by  the  pviblic,  it  was  not  otherwise  a  high- 
way. 

The  first  count  of  the  declaration  was 
for  breaking  and  entering  on  certain 
land  of  the  plaintiff  in  the  parish  of 
Effingham,  Surrey,  and  for  digging  up 
and  carrying  away  trees  and  shrubs  of 
the  plaintiff,  growing  ajid  being  upon 
the  said  land. 

The  defendant  pleaded,  inter  aiia,  3rdly 
to  the  first  count,  that  there  was  a  com. 
mon  and  public  highway  over  the  said 
land,  and  she  justified  digging  up  the 
trees,  Ac.,  because  they  were,  obstruct- 
ing the  said  highway.  The  plaintiff 
took  issue  thereon,  and  also  new  assigned 
for  excess.  At  the  trial  before  Cock- 
bum,  C.J.,  at  the  last  spring  assizes  for 
the  county  of  Surrey,  it  appeared  that 
the  locus  in  quo  originally  formed  that 
part  of  Effingham  Upper  Common  which 
was  in  the  manor  of  Effingham  East 
Court,  and  that  in  1802  (42  Geo.  3)  a 
Local  Inclosure  Act  was  passed  for  allot- 
ting and  inclosing  that  portion  of  the  said 
common  which  was  in  the  said  manor. 
That  statute  required  the  Commissioner 
who  waa  appointed  by  it,  to  act  subject 
to  the  powers  and  provisions  of  the 
then  General  Inclosure  Act,  41  Geo.  3. 
c.  109.  In  1808,  the  Commissioner  made 
his  award  by  which,  after  having  stated 
therein  that  "he  had  set  out  and  appointed 
such  public  carriage  roads  and  highways, 
through  and  over  the  said  lands  as  he  had 
judged  necessary,  and  in  such  directions  as 
upon  the  whole  appeared  to  him  most  com- 
modious to  the  public,"  he  expressly  al- 
lowed and  confirmed  the  same.  One  of 
these  roods  was  over  the  locus  in  quo,  and 
was  described  in  the  award  as  "  one  public 
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carriage  road  or  higliwaj  of  tihe  breadth  of 
foH^feet  leading  from  acertain  place,"  &c. 
It  was  laid  down  in  the  map  as  is  required 
by  the  General  Inclosnre  Act,  and  there 
was  evidence  that  it  had  been  marked  out 
on  the  ground  hj  stakes  and  had  been 
fenced  off  on  either  side  from  the  lands 
allotted  as  directed  bj  the  award,  but  it 
had  been  never  otherwise  formed,  it  led 
nowhere,  and  had  for  many  years  been 
grown  over  by  briars  and  brambles,  and 
the  jnry  found  that  in  &uct  it  had  never 
been  taken  to  or  used  by  the  public. 

A  verdict  was  entered  for  the  plaintiff 
on  all  the  issues,  with  leave  to  the  defen- 
dant to  move  to  enter  a  verdict  for  her  on 
any  point  consistent  with  the  facts  and 
findingof  the  jury,  and  in  last  Easter  term  a 
role  nisi  accordingly  was  obtained  by  Mon- 
tague Chambers  to  set  aside  the  verdict 
for  the  plaintiff  on  the  issue  on  the  third 
plea,  on  the  ground  that  the  locus  in  quo 
having  been  set  out  as  a  highway  by  the 
Inclosure  Commissioner  the  public  could 
not  be  ousted  of  their  rights  by  non-user. 
Against  this  rule — 

/.  Brown  and  Lumley  Smith  shewed 
cause. — This  was  nothing  but  a  paper 
highway.  Before  the  Highway  Act  there 
must  have  been  not  merely  a  dedication, 
but  a  user,  shewing  an  acceptance  by  the 
public  in  order  to  constitute  a  highway. 
An  individual  is  not  bound  to  accept  an 
estate — Towtuon  v.  Tickell  (1),  and  the 
public  as  well  as  an  individual  may  refuse 
to  take  a  gift — user  and  adoption  would 
be  evidence  of  acceptance. 

[Bbbtt,  J.,  referred  to  the  notes  to 
Dovaston  v.  Payne  (2).  If  this  be  a  high- 
way created  by  statute,  the  question  will 
be  if  the  terms  of  the  statute  creating  it 
have  been  complied  with.] 

The  Local  Inclosure  Act  was  passed 
after  and  made  subject  to  the  General  Act, 
41  Qeo.  3.  c.  109.  The  material  sections 
of  that  Act  so  far  as  they  affect  this  ques- 
tionarethe8thand9th  (3).  There  was  no 

(1)  3  B.  &  Aid.  31. 

(2)  2  Smith's  L.C.  6th  ed.  p.  140. 

(3)  Section  8  of  41  Geo.  3.  c  109  enacts  "  that 
f  neb  commissioner  or  commissioners  shall,  and  ho 
or  they  is  and  are  hereby  authorised  and  required 
in  the  first  place,  before  be  or  they  proceed  to  make 


evidence  that  the  road  had  ever  been  com- 
pleted by  the  surveyor  as  directed  by 
section  9th,  and  the  directions  of  the  Act 
must  be  strictly  followed — The  King  v. 

any  of  the  divisions  and  allotments  directed  in 
and  by  any  such  act,  to  set  out  and  appoint  the 
public  carriage  roads  and  highways  through  and 
over  the  lands  and  grounds  intended  to  be  divided, 
allotted  and  enclosed,  and  to  divert,  torn  and  stop 
up  any  of  the  roads  and  tracts  upon  and  over  all 
or  any  part  of  the  said  lands  and  grounds  as  be 
or  they  shall  judge  necessary,  so  as  such  roads  and 
highways  shall  be  and  remain  thirty  feet  wide  at 
thejeast,  and  so  as  the  same  shall  be  set  out,  in 
such  directions,  as  shall  upon  the  whole  appear 
to  him  or  tbem  most  commodious  to  the  public^ 
and  he  or  they  are  hereby  further  required  to  as- 
certain the  same  by  marks  and  bounds,  and  to  pre- 
pare a  map  in  which  socb  intended  roads  shall  be 
accurately  laid  down  and  described,  and  to  cause 
the  same  being  signed  by  such  commissioner,  if 
only  one,  or  the  major  part  of  such  commissioners, 
to  be  deposited  with  the  derk  of  the  said  commis- 
sioner or  commissioners  for  the  inspection  of  all 
persons  concerned."  The  section  then  provides  for 
giving  notice  in  a  local  newspaper,  and  for  ap- 
pointing a  meeting,  at  which  if  any  person  shall 
object  to  the  setting  out  of  such  roads  the  com- 
missioners with  a  justice  may  determine  the 
matter. 

Section  9  enacts — "  that  such  carriage  roads  so 
to  be  set  out  as  aforesaid  shall  be  well  and  suffi- 
ciently fenced  on  both  sides  by  such  of  the  owners 
and  proprietors  of  the  lands  and  grounds  intended 
to  be  divided,  allotted  and  enclosed,  and  within 
such  time  as  such  commissioner  or  commissioners 
shall  by  any  writing  under  his  or  their  hands 
direct  or  appoint,  and  that  it  shall  not  btt 
lawful  for  any  person  or  persons  to  set  up  or  erect 
any  gate  across  any  such  carriage  road  or  to  plant 
any  trees  in  or  near  to  the  hedges  on  the  sides 
thereof  at  a  less  distance  from  each  other  than  fifty 
yards,  and  such  commissioner  or  commissioners 
shall,  and  he  or  they,  is  and  are  hereby  empowered 
and  required  by  writing  under  his  or  their  hands, 
to  dominate  and  appoint  one  or  more  surveyor  or 
surreyors,  with  or  without  a  salary,  for  the  first 
forming  and  completing  such  parts  of  the  said 
carriage  roads  as  sh^U  be  newly  made,  and  for 
putting  into  complete  repair  such  part  of  the  same 
as  shall  have  been  previously  made,  which  salary 
(if  any)  and  also  the  expense  of  foAning,  com- 
pleting and  repairing  such  roads  respectively  over 
and  above  a  proportion  of  the  statute  duty  on  the 
roads  so  to  be  repaired,  shall  be  raised  in  like  manner 
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Masitngfield  InhaMtante  (4).  Until  iihe 
road  was  declared  to  be  fully  completed 
according  to  the  Act  the  parish  was  not 
bound  to  repair,  and  if  the  Conrt  make 
this  rule  absolute  and  so  declare  the 
locus  m  quo  to  be  a  highway  it  will  be 
one  which  no  one  will  be  bound  to  repair. 
Next,  if  it  be  considered  that  the  road 
had  been  created  a  highway  there  was 
evidence  from  which  a  jury  might  pre- 
sume that  it  had  been  lawfidly  stopped 
up — The  King  v.  Montague  (5). 

[Beett,  J. — In  Dawes  r.  Hawkins  (6), 
Byles,  J.,  said :  "  It  is  also  an  establisheid 
maxim,  once  a  highway  always  a  high- 
way."] 

They  then  contended  that  the  plea 
had  not  been  proved  as  it  did  not  justify 
cutting  down  the  trees  which  were  cut  by 
the  defendant  as  claiming  to  be  owner  of 
the  soil  in  the  locus  in  quo,  and  not  as  one 
of  the  public  for  the  purpose  of  removing 
an  obstruction — Dimes  v.  Petley  (7),  Bate- 
man  y.  Bluck  (8). 

as  tho  charges  and  oxpoiueB  of  obtaining  and  passing 
any  such  Act,"  &c.,  &&,  "  and  in  case  such  sur- 
veyor or  surveyors  shall  neglect  to  complete  and 
repair  such  roads  respectively  within  the  space  of 
two  years  after  such  award,  unless  a  Airther  time 
not  exceeding  ono  year  shall  for  that  purpose  be 
allowed  by  such  justices,  and  then  within  such 
farther  time,  he  or  they  shall  forfeit  the  siun  of 
20{.,  and  the  inhabitants  at  large  of  the  parish,  town- 
ship or  place  wherein  such  roads  shall  bo  re- 
spectively situate  shall  be  in  nowise  charged  or 
chargeable  towards  forming  or  repairing  the  said 
roads  respectively,  except  such  proportion  of  such 
statute  duty  as  aforesaid,  till  such  time  as  the 
same  shall  by  such  justices  in  their  special  ses- 
sions be  declared  to  be  fully  and  sufficiently 
formed,  completed  and  repaired,  from  which  time 
and  for  ever  thereafter  the  same  shall  be  supported 
and  kept  in  repair  by  such  persons,  and  in  like 
manner  as  the  other  public  roads  within  such 
parish,  township  or  place  are  by  law  to  be 
amended  and  kept  in  repair." 

(4)  2M.  &S.fi58. 

(6)  4  B.  &  C.  598. 

(6)  8  Com.  B.  Rep.  N.S.  858;  s.  c.  29  Law  J. 
Hep.  (k.s.)  C.P.  347. 

(7)  15  Q.B.  Bep.  276 ;  s.  &  10  Law  J.  Bep. 
(M.8.)aB.  449. 

(8)  1 8  Q.B.  Bep.  870 ;  b.  c  21  Law  J.  Bep.  (n.&) 
Q.B.  406, 


Binm,  in  support  of  the  rule. — It  was 
never  suggested   at    the  trial  that   the 
award  had  not  been  properly  made,  and 
that  all  the  requirements  of  the  statute 
had  not  been  complied  with.     This  is  also 
not  a  question  whether  the  road  ia  re- 
pairaUe  or  not  1^  the  parish ; — ^indeed 
section  9  of  the  General  Indosore  Act 
especially  provides  for  its  not  being  re- 
pairable by  the  parish  until  certain  things 
have  been  done  by  the  surveyor  to   tiie 
satisfaction  of  the  justices,  so  lliat  the  Act 
contemplates  the  road  being  a  highway, 
although  the  parish  be    not  bound   to 
repair  it.     No  doubt  a  highway  cannot  be 
formed  by  dedication  by  the  owner  of  the 
land  without  adoption  of  it  by  the  public, 
but  that  is  very  different  in  the  case  of  a 
highway    created  by  statute.     The   8th 
section  of  the  Crenend  Inclosnre  Act  pro- 
vides for  notice  being  given  to  all  those 
who  are  interested  in  the  matter,   and 
power  is  given  for  the  hearing  and  deter- 
mining of  any  objection  to  the  road  as  set 
set  out  by  the  Commissioner.  In  addition 
to  this  the  Local  Act  gives  an  appeal  to 
the  quarter  sessions  to  cmy  person  who 
"  shall  think  himself  aggrieved  by  any- 
thing done  in  pursuance  of  that  Act," 
except  where  the  order  of  the  Commis- 
sioner is  declared  by  the  Act  to  be  binding 
or  conclusive,  and  except  where  an  issue 
is  directed  to  be  tried  which  it  may  be  by 
"  any  person  interested  in  the  intended 
division  and  inclosure,"  who   "  is  dis- 
satisfied with  the  determination  of  the 
Conunissioner."  The  case  of  Turner  v.  The 
Biingwood  Highway  Board  (9)  is  a  strong 
authority  for  the  defendant.      There  a 
public  road  of  fifty  feet  width  was  set  out 
by  the  Inclosure  Commissioners  in  1811, 
under  the  authori^  of  this  very  Gieneral 
Inclosure  Act,  41  Geo.  S-.  c.  109,  but  only 
about  twenty-five  feet  in  width  was  used 
as  the  nctual  road,  'and  it  was  held  by 
James,  Y.C.,  that  the  right  of  the  public 
was  to  have  the  whole  width  of  the  road 
although  it  had  not  been  used,  and  that 
such  nght  had  not  become  extinguished 
by  the  fact  that  trees  had  been  allowed 
to  gfrow  up  there  for  the  period  of  twenty- 
three  years.     In  the  present  case  a  road 
waa  set  out  and  the  public  got  what  they 

(9)  Law  Bep.  9  Eq.  418. 
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bargained  for.  The  different  allottees 
tinder  the  award,  who  were  the  parties 
chiefly  interested,  obtained  a  right  of 
passage  to  their  allotments,  which  was  all 
they  reqnired.  They  had  no  occasion  for 
a  metal  road  which  wonid  have  entailed 
expense  in  keeping  it  in  repair,  and  there- 
fore the  provisions  in  that  respect  of 
section  9  were  not  pnt  in  force.  If  the 
legislature  had  meant  that  the  road  shonld 
not  be  a  highway  until  the  surveyor  had 
formed  it  as  required  by  section  9,  it 
might  have  so  expressed  itself,  but  it  has 
not  done  so.  Where  the  legislature  in- 
tends certain  things  shall  be  done  before 
a  road  shall  be  a  highway  it  has  gene- 
rally stated  so  in  express  words,  as  for 
example  in  the  General   Turnpike  Act, 

4  Geo.  4.  c.  95.  s.  87— The  King  v.  Tke 
Justices  of  the  West  Biding  of  Yorkshire 
(10),  and,  as  was  said  by  Bayley,  J.,  in  The 
King  V.  Lyon  (ll),  "  the  Act  of  Parliament 
makes  this  a  public  road  and,  therefore, 
the  adoption  by  the  parish  to  make  it  a 
pubKc  road  is  not  wanted." 

[Gkovb,  J. — In  Goniyn's  Dig.  Chimin 
(A.  4),  it  is  said"if  a  highway  wants  repair 
the  parish  of  common  right  ought  to  re- 
pair it."] 

If  the  parish  at  common  law  is  liable  to 
repair  then  there  was  no  necessity  for 

5  &  6  Will.  4.  c.  50.  s.  22— Boberts  v. 
Hunt  (12). 

Keating,  J. — This  case  has  been  very 
well  argued  on  both  sides,  and  conse- 
quently the  Court  has  received  every 
assistance  it  could  from  counsel,  but 
counsel  have  been  obliged  to  admit  that 
there  is  a  gtesA  dearth  of  authority  bear- 
ing upon  the  point  which  we  have  to 
determine.  The  rule  is  to  enter  a  verdict 
for  the  defendant  on  the  third  plea  which 
sets  up,  in  answer  to  the  trespass  alleged 
in  the  first  count,  that  the  lociis  in  quo 
was  a  common  and  public  highway,  and 
I  am  of  opinion  that  that  rule  must 
be  discharged.  The  defendant  having 
pleaded  the  existence  of  such  a  highway  in 
order  to  justify  the  trespass  was  bound  to 
prove  the  existence  of  a  common  and 

(10)  6  B.  &  Ad.  1003. 

(11)  6  Dowl.  &  R.  600. 

(12)  16  Q.B.  Eop.  17. 
Nbw  Skbibs,  42,— C,P. 


public  highway.  Now  there  was  no 
proof  of  user  to  justify  such  a  plea,  and 
indeed  such  user  was  expressly  negatived 
by  the  finding  of  the  jury.  The  defend- 
ant, therefore,  was  driven  to  establish  the 
existence  of  such  highway  by  force  of  the 
Inclosure  Act  under  which  the  award  of 
the  Inclosure  Commissioner  was  made  in 
1808.  It  appears  that  the  Commissioner 
appointed  by  that  Act  did  set  out  a 
forty  foot  road  which  included  the  locus  in 
quo,  and  if  the  act  of  setting  out  the 
road  under  the  award  constituted  a 
highway  the  defendant  has  made  out  her 
plea.  I  think,  however,  that  it  did  not 
constitute  a  highway  within  the  meaning 
of  the  Local  Inclosure  Act  when  read 
with  the  previous  General  Inclosure  Act. 
By  that  Act  the  Commissioner  is  to  ascer- 
tain and  set  out  the  carriage  roads  over 
the  lands  to  be  allotted,  and  a  surveyor 
is  to  be  appointed  who  is  to  form  and  put 
the  roads  into  a  complete  state  of  repair, 
and  untQ  that  has  been  done  the  parish  is 
not  to  be  liable  to  the  forming  or  repair- 
ing such  roads.  Therefore,  as  it  seems  to 
me,  the  road  is  not  intended  by  the  sta- 
tute to  be  a  highway  until  it  has  been  so 
completed  by  the  surveyor.  But  it  has 
been  said  that  it  may  still  have  been  the 
intention  of  the  legislature  that  the  road 
should  be  a  pubhc  highway  although  not 
repairable  by  the  parish.  I  think,  how- 
ever that  if  the  statute  be  read  with  the 
state  of  the  law  as  it  then  existed,  that 
that  is  not  so,  for  at  common  law  when  a 
road  was  a  highway  it  was  repairable 
by  the  parish,  and  therefore  when  the 
statute  says  that  it  shall  not  be  repairable 
by  the  parish  until  certain  things  have 
been  done,  I  think  the  statute  means  that 
it  shall  not  be  a  highway  until  those  things 
have  been  done.  Under  these  circum- 
stances, there  not  having  been  a  highway 
by  dedication  and  user,  and  we  having  to 
construe  the  statute,  (which  is  the  only 
ground  relied  on  for  establishing  a 
highway,)  I  think  there  was  no  high- 
way until  the  road  had  been  completed  by 
the  surveyor  according  to  the  provisions 
of  the  Gteneral  Inclosure  Act,  41  Geo. 
3.  c.  109.    This  rule  must  be  discharged. 

Bbgtt,  J. — The  question  is,  whether 
the  Loid  Chief  Justice  was  bound  at  the 
20 
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trial  to  have  directed  ihe  jury  that  the 
third  plea  was  proved ;  in  otner  words, 
whether  he  was  bound  to  hare  told  them 
that  a  highway  over  the  locus  in  quo  had 
heen  created.  The  facta  seem  to  me  to 
have  been  that  after  the  local  Inclosnre 
Act  was  passed  everything  was  done  by 
the  Commissioner  to  entitle  him  to  make 
his  award,  and  that  the  road  in  question 
was  properly  set  out  in  the  plan,  but 
there  is  no  evidence  that  after  so  directing 
the  road  to  be  set  out  either  he  or  the 
snrveyor  did  anything  more  to  complete 
it  as  a  road  beyond  that  of  setting  it  out 
on  the  land  by  metes  and  bounds.  There 
is  the  finding  of  the  jury  that  it  had  never 
been  used  by  the  public,  which  was  war- 
ranted by  the  facts,  and  the  qnestion  is 
whether,  under  these  circamstances,  the 
Lord  Chief  Justice  was  bound  to  direct 
that  the  way  was  a  public  highway.  I 
take  it,  according  to  the  notes  to  Dovcuton 
V.  Payne  (2),  that  a  public  highway  may 
be  made  in  two  ways — one,  as  'is  there 
stated,  "  derives  its  existence  from  a  dedi- 
cation by  the  owner  of  the  land  over  which 
the  highway  extends  of  a  right  of  pas- 
sage over  it."  It  seems,  too,  &om  the 
judgment  of  my  brother  Blackburn  in 
Fisher  v.  Prouiae  (13),  that  a  road  is  not 
created  a  highway  by  dedication  merely, 
but  that  it  must  be  accepted  by  the  public, 
and  that  such  acceptance  is  proved  by 
user.  It  is  true  that  user  is  evidence 
of  the  dedication  as  well  as  of  the  accept- 
ance, but  there  must  be  both  dedication 
and  acceptance  in  order  to  make  a  high- 
way by  dedication.  Another  way  of 
making  a  highway  is  by  statute.  In  the 
notes  to  Dovaston  v.  Payne  (2),  it  is  said — 
"  A  highway  is  sometimes  created  by  an 
Act  of  Porliamentpassedfor  that  purpose ; 
provisions  of  such  an  Act  must  be  strictly 
followed  or  the  creation  will  not  take 
place."  The  cases  cited  are  The  King  v. 
Gumherworth  (14)  and  The  King  v.  Edge 
Lane  (15).  In  those  cases  it  was  said  that 
a  highway  had  been  created  by  Act  of 
Parliament,  but  the  answer  was  that  the 
Act  had  insisted  that  the  road  should  be 

(1 3)  2  B.  &  S.  770 ;   8.  c.  81  Law  J.  Eep.  (n.s.) 
Q.B.  212. 


(14)  3  B.  &  Ad.  108. 
(16)  4  Ad. 


(M.8.)  M.C.  91. 


&  K  72S ;  8.  c.  5  La«  J.  Bep. 


from  a  particnlar  point  to  another  par- 
ticalar  point,  and  that  that  had  not  been 
complied  with,  and  in  both  cases  the 
Judges  relied  on  a  role  of  construction  of 
such  Acts  given  by  Lord  Eldon  in  Blake- 
more  V.  Tlie  Glamorganshire  Canal  Navi- 
gation (16),  in  which  he  says,  "  When  I 
look  upon  these  Acts  of  Parliament  x 
regard  them  all  in  the  light  of  contracts 
made  by  the  legislature  on  behalf  of  every 
person  interested  in  anything  to  be  done 
under  them." 

In  those  cases  of  The  King  t.  Cum- 
herworth  (14)  and  The  King  t.  Edge 
Lane  (15),  the  Act  was  held  to  be  a  con- 
tract on  behtdf  of  every  one  interested, 
which  in  the  creation  of  a  highway  is  the 
local  public,  and  that  their  interest  is  to 
have  such  road  completed  strictly  accord- 
ing to  the  terms  of  the  Act  before  they 
are  made  liable  to  repair  it  as  a  highway. 
Kow  apply  that  to  the  case  of  apabhc  way 
madebya  Commissionerunder  anincloenre 
Act.  You  place  the  Commissioner  first  in 
the  position  of  the  owner  of  the  land,  and 
empower  him  to  dedicate  such  road  to 
the  public,  and  you  also  place  him  to  act 
on  behalf  of  the  public,  and  as  if  that 
public  had  accepted  the  road  so  dedicated, 
but  he  can  only  do  so  if  the  road  be  made 
completely  according  to  the  terms  of  the 
statute  under  which  he  is  acting.  In  the 
present  case  the  Commissioner  waa  ap- 
pointed to  act  under  a  Local  Act,  b«t 
subject  to  the  provisions  of  the  General 
Act  of  41  Geo.  3.  o.  109,  and  he  was 
therefore  botmd  to  carry  out  the  pro- 
visions of  that  general  enactment  stricUy 
before  the  road  could,  as  between  the  Com- 
missioner and  the  public,  be  considered  to 
be  a  public  highway.  The  matter  conse- 
quently depends  very  much  on  the  terms 
of  that  General  Inclosure  Act.  Now 
section  8  relates  to  all  that  is  previous  to 
making  the  award,  and  it  requires  the 
Commissioner  to  set  out  the  intended 
roads  and  to  describe  them  on  a  map,  and 
it  gives  the  right  to  certain  persons  to 
object  to  such  roads  as  so  set  ont,  and  if 
they  do  so  object  it  empowers  the  Com- 
missioner with  a  Justice  to  hear  and 
determine  the  same.  Then  section  9 
treats  the  roads,  thongh  so  set  out,  as 

0«)  lMyL&E.I64. 
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bemg  inoomplete  and  nnmade,  because 
it  goes  on  to  say  that  the  Commis- 
sioner  is  to  appoint  a  surveyor  "  for 
the  first  forming  and  completing  such 
•  of  the  said  carriage  roads  as  shall  be 
newly  made."  The  road  it  seems,  \7hich 
may  be  described  on  the  map  by  the  Com- 
missioner, may  be  on  land  where  no  road 
has  ever  before  existed,  or  where  there 
lias  been  one  before  or  where  part  has  ex- 
isted before  and  pai^  has  not,  and  in  order 
to  form  and  make  the  first  completion  of 
the  road,  the  Commissioner  is  to  appoint 
a  surveyor  (and  that  it  would  seem  is  to 
take  place  before  the  making  of  the 
award),  and  when  such  surveyor  has 
done  what  is  required  for  the  completion, 
it  is  a  public  highway  and  the  parish  is  to 
repair  it.  Where  no  road  has  ever  existed 
before,  as  was  the  case  here,  and  where 
(there  being  no  user)  the  person  relying 
on  there  bemg  a  highway  has  undertaJ^en, 
as  the  defendant  has  here,  to  shew  that  it 
was  a  highway  created  by  this  statute, 
anch  person  is  bound  to  shew,  not  only  that 
the  road  was  set  out  on  the  land  accord- 
ing to  the  award  and  map,  but  that  the 
commissioner  by  the  surveyor  or  other- 
wise  made  a  complete  road  in  the  first 
instance,  at  least  according  to  the  dr- 
cnmstances  and  wants  of  the  locality.  It 
may  be  that  if  there  has  been  a  user 
of  the  road  by  the  public  before  comple- 
tion and  when  it  has  been  only  set  out  by 
the  Commissioner,  the  public  willnotafter- 
wards  be  allowed  to  say  that  the  road 
was  incomplete  and  therefore  neverahigh- 
way,  but  it  is  not  now  necessary  to  deter- 
mine that  point.  Then  are  the  cases 
which  have  been  cited  inconsistent  with 
the  view  the  Court  has  taken  of  this 
matter  ?  In  Turner  T.  The  Bingwood  High- 
leay  Board  (9),  it  was  admitted  that  the 
road  had  been  created,  and  there  was 
nothing  to  shew  that  it  had  not  been  com- 
pletely formed,  but  merely  that  the  public 
had  only  walked  over  a  certain  part  of  it, 
and  acting  on  the  case  of  The  Queen  v.  The 
UnUed  Kingdom  Electric  Telegraph  Com- 
pany (17),  James,  V.C.,  held  Uiat  it  could 
not  be  said  that  both  sides  of  the  road, 
though  not  actually  nsed  by  the  public 

(17)  2  B.  &  S.  647 ;  «.  c.  31  Lav  J.  Bop.  (m.s.) 
U.C.  IM. 


for  walking,  did  not  form  part  of  the  road, 
and  there  being  there  no  evidence  of 
abandonment  the  road  still  existed  ac- 
cording to  the  doctrine  of  Byles,  J.,  in 
Daxces  v.  Hawkins  (6),  that  once  a  high- 
way  always  a  highway.  So  in  The 
King  v.  Lyon  (11),  the  road  had  been 
made  and  the  Act  of  Parliament  treated 
it  as  a  then  existing  public  highway,  and 
there  was  no  question  raised  as  to  its 
creation.  I  base  my  decision  in  the 
present  case  on  the  fact  that  the  highwtly 
relied  on,  is  one  said  to  have  been  created 
by  statute  alone  and  not  by  user,  and  that, 
according  to  the  notes  to  JDovaston  v. 
Payne  (2)  to  which  I  have  referred,  tho 
demnduit  has  failed  to  prove  it  was  a 
highway,  because  she  has  fuled  to  shew 
that  the  requirements  of  the  General  In- 
closure  Act,  41  Geo.  8.  c.  109,  in  that 
respect  have  been  complied  with. 

Qbovb,  J. — I  am  of  the  same  opinion. 
It  has  been  contended  by  the  learned 
counsel  for  the  defendant  that  by  setting 
out  the  intended  road  on  the  plan  (which 
I  assume  was  annexed  to  the  award)  and 
by  marking  it  by  stakes  on  the  ground, 
the  road  at  once  and  for  all  time  became 
by  force  of  this  statute  a  public  highway 
though  without  user  by  the  public.  Cer- 
tainly that  is  a  proposition  which  would 
require  very  strong  words  of  the  Act  of 
Parliament  to  support,  although  I  do  not . 
say  that  a  statute  might  not  so  ebact. 
Mr.  Biron  was  obliged  to  admit  that  after 
the  road  had  been  staked  out  it  had  been 
so  grown  over  by  brambles  and  hedges 
as  to  be  impracticable  as  a  way  at  all. 
If  the  statute  is  to  be  treated,  as  my 
brother  Brett  has  said,  as  a  bargain  with 
the  public,  it  is  certainly  singular  that  the 
public  should  be  bound  when  the  pro- 
visions of  the  Act  for  making  it  a  road 
have  not  been  complied  with  so  that  tho 
public  have  not  had  what  was  bargained 
for.  Let  us  see  then  what  was  provided 
for  by  the  statute.  Section  8,  which  con- 
tains matters  preliminary  to  those  in 
section  9,  speaks  of  the  roads  which  are  to 
be  described  in  the  map  as  "  intended 
roads,"  and  evidently  refers  to  roads 
which  are  to  be  made.  Then  section  9, 
which  provides  for  the  road  being  formed 
and  completed,  cannot  apply  to  a  road 
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already  existing,  becaose  it  contemplates' 
a  road  vrhicli  is  not  even  formed.    Then 
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are  we  to  say  that  the  performance  of        j  i    i  ^ 
some  only  of  the  preliminaries  required  .-/^  ^      '    .  ' 

by  the  Act  for    forming  the  road   are  ^^^^'^i^ 

necessarily  to  amount   to  not  merely  a 
dedication  of  the  highway,  bat  to  a  ful- 
filment of  the  bargain  with  the  public 
for  its  being  a  highway?      I  certainly 
think  that  is  not  so.     According  to  the 
common  law  as  stated  in  Comyn's  Digest, 
Chimin  (A.  4),  to  which  I  referred  during 
the  argument,  a  highway  is  repairable 
by  the  parish  and,  therefore,  if  a  statute 
were  to  enact  that  a  road  should  be  a 
common  highway  it  would  have  this  in- 
cident attached  to  it  that  prima  facie  it 
would  be  repairable  by  the  parish.     This 
is  supported  by  the  case  of  The  King  v. 
Sheffield  (18),  where  Ashurst,  J.,  says — 
"  It  is  an  incontrovertible  position,  that 
by  the  general  law  of  the  land  the  parish 
at  large  is  prima  facie  bound  to  repair  all 
highways  lying  within  it,  unless  by  pre- 
scription they  can  throw  the  onus  on  par- 
ticular persons  by  reason  of  their  tenure, 
but  when  that  is  the  case  it  is  by  way  of 
exception  to  the  general  rule."     As,  then, 
we  find  in  the  General  Inclosnre  Act,  41 
Geo.  8.  c.  109,  provisions  made  for  the 
complete  forming  of  the  road  and  putting  it 
into  repair,  and  that  then,  when  that  is  done 
and  not  before,  the  parish  shall  bo  bound 
to  repair  the  same,  it  seems  to  my  mind 
to  bo  a  fair    argument  that  the  statute 
did    not     contemplate     that     the     road 
should  be  a  highway  until  those  provi- 
sions   had   been    complied    with    which 
the   statute  required  before  it  made  it 
repairable  by  the  parish.     For  these  rea- 
sons I  think  that  this  rule  should  be 


JACKSON  V.  THE  UNION  UA- 
BINE  INSURANCE  COVFANT, 
LIMITED. 

THE  SAUE    V.  THE  SAME. 

on     Chartered 
where  no  total 


Shipping  —  Insurance 
Freight — Loss  of  Freight 
Loss  of  Ship. 

By  a  charter-party,  which  contained  the 
usual  exceptions  of  daggers  and  accidents 
of  navigation,  the  vessd  was  to  proceed 
tcith  oM  convetiient  speed  from  Liverpool  to 
Newport,  and  there  load  a  cargo  of  iron 
rails  for  San  Francisco,  and  the  freight 
was  to  he  paid  on  right  delivery  of  the 
cargo.  The  vessel  duly  proceeded  on  her 
voyage  from  Liverpool  to  Nevrport,  hut 
hefore  arriving  there  she  took  the  rocks  at 
Carnarvon  Bay.  She  was  ultimaidy  got 
off  the  rocks,  and  thov^h  the  damage  she 
sustained  was  net  such  as  to  constitute 
a  total  loss,  either  actual  or  constructive,  the 
time  necessary  for  getting  her  off  and  re- 
pairing Iter  so  as  to  he  a  cargo-carrying 
ship,  was  so  long  as  to  put  an  end,  tn  a 
commercial  setise,  to  the  commercial  speeu' 
lotion  entered  upon  hy  the  shipowner  and 
the  charterers,  and  thii  latter  accordingly 
abandoned  the  contract  and  hired  another 
vessel,  hy  which  they  forwarded  the  rails  to 
San  Francisco : — 

Hold,  hy  Keating,  J.,  and  Beeit,  J. 
(BOYILL,  C.J.,  disscntientc),  thai  under 
these  circumstances  there  was  a  total  loss 
of  cJiartered  freight  by  perils  of  the  sea 
within  the  meaning  of  a  policy  of  insurance 
on  chartered  freight  on  the  above  voyage. 


discharged. 


Bute  discharged. 


Attorneys— J.  Hopgood,  for  plaintiff;  Fkdgato, 
Clarke  &  Co.,  for  defendant. 


(18)  2  Term  Rep.  106. 


This  was  an  action  on  a  policy  "  on 
chartered  freight,  valued  at  2,900Z.,  at 
and  from  Liverpool  to  Newport  in  tow, 
while  there,  and  thence  to  San  Francisco." 
There  was  also  an  action  on  a  policy 
effected  by  the  plaintiff  with  the  de- 
fendants on  the  ship  for  the  same  voyage. 
Both  actions  were  tried  together  before 
Brett,  J.,  at  the  Liverpool  Summer 
Assizes  of  1872,  when  by  direction  of  the 
learned  Judge  a  verdict  was  entered  for 
the  defendants  in  both  actions,  with 
leave  to  the  plaintiff  to  move  to  enter  a 
verdict  for  him  in  both  or  either  of  them. 

A  rule  nisi  to  that  effect  was  obtained, 
and  upon  the  argument  it  was  arranged 
that  there  should  be  a  verdict  for  the 
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plaintiff  in  the  action  on  the  policy  on 
the  ship  for  a  partial  loss  only,  the 
amount  of  which  was  to  be  ascertoined 
by  an  average  stater.  The  question  then 
was  whether,  notwithstanding  there  was 
no  total  loss  of  the  ship,  the  plaintiff  was 
entitled  to  recover  on  the  policy  on  the 
chartered  freight.  [The  facta  and  au- 
thorities are  fully  stated  in  the  judgments 
of  the  learned  Judges.] 

F.  Eiusell  and  Benjamin  shewed  cause. 
Butt  and  Qulhj  argued  in  support  of 
the  rule. 

Cur.  aiv.  vuU. 

.  There  being  a  difference  of  opinion  on 
the  Bench  separate  judgments  were  (on 
Jnly  15)  delivered  as  follows. — 

Bkbtt,  J.,  gave  the  following  judgment, 
in  which  Keating,  J.,  concurred  : — 

Two  actions  were  brought  on  two  poli- 
cies of  insurance  effected  by  the  plaintiff 
with  the  defendants,  the  first  being  on 
the  ship  Spirit  of  the  Dawn,  of  which  the 
plaintiff  was  owner,  and  the  second  on 
chartered  freight  to  be  earned  by  the 
same  ship. 

At  the  trial  before  me  at  the  Summer 
Assizes  held  at  Liverpool  in  1872,  on 
which  occasion  both  actions  were  tried 
together,  it  was  proved  that  the  plaintiff, 
on  the  22nd  of  fTovcmber,  1871,  entered 
into  a  charter-party  with  Messrs.  Ratli- 
bono  &  Co.,  by  which  the  ship  Spirit  of 
the  Dawn  was  to  proeeed  with  all  con- 
venient speed  from  Liverpool  to  Newport, 
and  there  ship  a  cargo  of  iron  rails  (rail- 
way iron)  for  San  Francisco,  ordinary 
perils  excepted,  and  the  freight  payable 
pn  right  delivery  of  the  cargo,  &c. 

On  the  9th  of  December,  1871,  the 
plaintiff,  through  his  agents,  effected  with 
the  defendants  the  freight  policy  sued  on, 
being  "on  chartered  freight  valued  at 
2,900Z.,  at  and  from  Liverpool  to  Newport 
in  tow,  while  there,  and  thence  to  San 
Francisco,  4c."  On  the  12th  of  Decem- 
ber, 1871,  the  policy  on  ship  was  effected 
for  the  same  voyage  on  thirty-four  64ths 
of  ship,  valued  at  8,000Z. 

After  some  complaints  irom  the  char- 
terers as  to  delay,  the  ship  sailed  in  tow 
from  Liverpool  on  the  2nd  of  January, 
1872.    On  the  4th  of  January,  1872,  the 


ship,  which  was  an  iron  ship,  before  ar- 
riving at  Newport,  took  the  rocks  in 
Carnarvon  Bay.  By  authority  of  the 
plaintiff  and  the  defendants,  Captain 
Chisholm,  of  the  Salvage  Association, 
proceeded  to  endeavour  to  extricate  and 
save  the  ship.  She  was  got  into  a  place 
of  comparative  safety  on  the  rocks  on  the 
18th  of  February,  1872,  and  was  got  off 
the  rocks  and  into  Holyhead  between  the 
21st  and  24th  of  March,  and  was  by  con- 
sent of  the  plaintiff  and  the  defendants 
taken  back  to  Liverpool,  still  in  charge  of 
the  Salvage  Association,  on  the  12th  of 
April,  1872.  The  salvage  charges  for 
rescuing  the  ship  and  bringing  her  to 
Liverpool  were  4,208Z.  Upon  survey, 
the  estimated  cost  of  repairs  was  3,6502. 
Due  notice  of  abandonment  was  given  on 
both  policies,  but  not  accepted.  The  ship 
was  thereupon  sold  to  a  Mr.  Wilson,  who 
proceeded  to  repair  her.  The  ship  was 
BtUl  under  repair  at  the  time  of  the  trial, 
which  was  the  16th  of  August,  1872. 

On  the  16th  of  February,  1872,  Messrs. 
Rathbone  &  Co.  chartered,  without  the 
consent  of  the  plaintiff,  another  ship,  by 
which  they  forwarded  the  rails  to  San 
Francisco.  The  rails  were  wanted  there 
for  the  construction  of  a  railway. 

Upon  this  evidence,  and  some  other  as 
to  the  value  of  the  ship  when  repaired,  I 
left  it  to  the  jury  to  say, — first,  whether 
there  was  a  constructive  total  loss  of  the 
ship  ;  secondly,  whether  the  time  neces- 
sary for  getting  the  ship  off  and  repairing 
her  so  as  to  be  a  cargo-carrying  ship  was 
so  long  as  to  make  it  unreasonable  for  the 
charterers  to  supply  the  agreed  cargo  at 
the  end  of  such  time ;  thirdly,  whether 
such  time  was  so  long  as  to  put  an  end, 
in  a  commercial  sense,  to  the  commercial 
speculation  entered  upon  by  the  ship- 
owner and  the  charterers.  The  jory 
answered  all  these  questions  in  the 
affirmative.  I,  upon  the  view  that  there 
was  no  evidence,  according  to  the  figures, 
of  a  constructive  total  loss  of  the  ship, 
and  no  evidence  of  a  loss  of  freight  by 
the  perils  insured  against,  because  the 
shipowner  had  a  right  to  repair  his  ship, 
however  long  it  might  take,  and  insist 
after  its  repair  on  the  delivery  of  the 
agreed  imperishable  cargo  so  as  to  enable 
him    to    earn    the    phartered    freight, 
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directed  the  yerdict  to  be  entered  for  the 
defendants,  reserving  leave  to  the  plain- 
tiff to  move  to  eAter  a  verdict  on  either 
or  both  of  the  policies. 

Mr.  Batt  moved  accordingly,  and 
obtained  a  rule  nisi  in  Michaeliftas  Term, 
1872  ;  it  being  agreed  that,  upon  shewing 
cause  against  such  role,  the  defendants 
should  be  at  liberty  to  argue,  as  against 
the  apphcation  to  enter  the  verdict  for 
the  plaintiff,  that  the  findings  of  the  jury 
on  all  or  any  of  the  questions  left  to 
them  were  against  the  weight  of  evidence. 
This  rule  was  argued  before  us  in  Hilary 
Term  of  the  present  year. 

It  was  determined  in  the  course  of  the 
argument  that  the  verdict  as  to  the  total 
loss  of  the  ship  was  unsatisfactory ;  and 
by  the  agreement  of  the  counsel  that 
part  of  the  case  is  to  be  referred  as  an 
average  loss. 

In  the  action  on  the  policy  on  freight, 
it  was  argued  for  the  defendants  tbat, 
unless  there  was  a  total  loss  of  ship,  either 
actual  or  constructive,  there  could  be  no 
loss  of  freight  by  perils  of  the  sea ;  that 
the  plaintiff,  the  shipowner,  in  the  case  of 
damage  to  the  ship,  however  great,  where 
such  damage  was  not  caused  by  any  de- 
fault of  his  own,  had  a  legal  right  under 
such  a  charter-party  as  the  present  to 
repair  his  ship  with  reasonable  diligence, 
and  to  tender  her  when  repaired,  how- 
ever long  a  period  of  time  such  repairs 
might  teke,  to  the  charterer,  and  to 
insist  on  the  loading  of  the  agreed  cargo, 
if  the  cargo  was  of  such  a  nature  as  to  be 
able  to  be  carried  at  the  end  of  such 
period  on  the  agreed  voyage  so  as  to  earn 
freight.  If  the  shipowner,  it  was  argued, 
is  in  such  circumsUinces  prevented  from 
earning  freight  by  the  refusal  of  the 
charterer  to  supply  cargo,  his  loss  must 
be  recovered  by  action  against  the  char- 
terer ;  it  is  a  loss  caused  by  the  illegal 
reftisal  of  the  charterer  to  supply  cargo, 
and  not  by  the  perils  insured  against. 
It  was  further  argued  that  none  of  the 
fiudingsof  the  jury  displaced  this  position, 
and  that  the  findings  of  the  jury  were 
against  the  weight  of  the  evidence. 

For  the  plaintiff  it  yraa  urged  that  the 
findings  of  the  juiy  were  justifiable,  and 
that  on  either  or  both  of  them  the  ship, 
owner  ceased  to  have  the  power  to  enforce 


his  rights  under  the  charter-party  to  earn 
fi«ight ;  that,  assuming  either  or  both  of 
the  findings  ix)  be  true,  although  the  ship 
was  not  a  total  loss,  the  charterer,  who 
had  not  as  yet  received  any  benefit  from 
the  charter-party,  could  not  be  obliged  to 
supply  any  cargo ;  that  the  power  of 
earning  the  chartered  freight,  which  was 
the  freight  insured,  was  consequently- 
lost  to  the  plaintiff  immediately  on  the 
happening  of  the  damage  to  the  ship, 
such  damage  being  to  the  extent  found  by 
the  jury ;  that  such  damage  was  canaei 
by,  eind  therefore  the  loss  was  the  imme- 
diate result  of,  a  peril  insured  against. 

The  first"  point  raised  by  these  arga- 
ments  is,  whether  the  findings  are  so  &r 
against  the  weight  of  the  evidence  as  to 
call  upon  the  CK>urt  to  set  them  aside. 
If  it  had  been  within  my  province,  I 
would  at  the  trial  have  given  answers  to 
both  questions  different  from  the  answers 
returned  by  the  jury.  But  the  amount 
of  freight  on  which  shipowners  will 
undertake  charters  depends  very  much 
upon  the  time  at  which  such  charters  are 
negotiated  and  the  time  then  calculated 
for  their  fulfilment..  Freights  rise  and 
&11  according  to  the  variations  of  the 
freight  market;  and  so,  on  the  other 
hand,  the  expediency  or  otherwise  of  the 
export  of  iron  or  iron  rails  depends  upon 
the  iron  market  and  its  fiuctnations  at 
different  times.  Taking  these  views  into 
consideration,  and  paying  considerable 
deference  to  the  finding  of  a  mercantile 
special  jury  with  regard  to  them,  I  am 
not  prepared  to  say  tivsA  the  findings  are 
wrong.  They  must  therefore  be  treated 
as  correct  and  binding. 

The  question,  then,  is  whether,  assum* 
ing  the  findings  to  be  correct,  there  was 
a  loss  of  freight  by  perils  of  the  sea. 
That  question  divides  itself  into  two,— ■ 
first,  did  the  injury  to  the  ship,  caused  as 
it  undoubtedly  was  by  sea  peril,  make  it 
impossible  for  the  shipowner  to  earn  the 
chartered  freight?  secondly,  if  it  did, 
did  such  impossibility  so  caused  amount 
to  a  loss  by  perils  of  the  sea  within  the 
meaning  of  a  freight  policy  on"  chartered 
freight?  The  first  question  depends 
upon  what  were  the  rights,  under  the 
circumstances,  of  the  plaintiff  and  the 
charterers  under  the  coarter-party,  the 
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second  upon  the  rights  of  the  plaintiff 
and  the  defendants  nnder  the  policy. 

As  to  the  firet,  the  qaeation  is  whether, 
npon  an  injury  happening  to  a  chartered 
ship  in  the  voyage  preliminaiy  to  that 
on  which  the  chartered  freight  is  to  be 
earned,  happening  before  the  charterer 
has  received  any  advantage  &om  the 
contract,  where  the  injury  ia  caused  by  a 
peril  excepted  in  the  charter-party,  where 
it  is  caused  without  default  of  the  ship- 
owner, where  he  has  not  been  wanting  m 
dae  dUigence  to  arrive  at  the  appointed 
place  of  loading,  but  where  the  injury 
IS  so  great  as  to  prevent  the  arrival 
of  the  ship  or  of  hor  presentment 
to  the  charterer  in  a  state  fit  to 
carry  cargo  within  a  reasonable  time 
having  regard  to  the  business  of  the 
charterer,  or  within  any  time  which  could 
have  been  at  the  time  of  making  the  con- 
tract in  the  contemplation  of  either  the 
charterer  or  shipowner  as  a  time  in  any 
way  applicable  to  the  commercial  specu- 
lation of  either  of  them — the  question  is, 
whether  the  contract  is  not  at  an  end,  in 
the  sense  that  neither  party  to  it  can 
enforce  any  obligation  under  it  against 
the  other.  In  other  terms,  the  question 
may  be  stated  to  be,  whether  in  such  a 
contract  there  is  not  an  implied  stipula- 
tion that  the  shipowner  cannot,  upon  the 
happening  of  such  extensive  injury  to  the 
ship,  though  without  default  of  his,  com- 
pel the  charterer  to  supply  at  so  remote  a 
date  a  cargo,  and  that  tiie  charterer,  con- 
versely, cannot  compel  the  shipowner  at 
so  remote  a  date  to  tender  his  ship — the 
reason  being  that  the  contract  is  not 
applicable,  and  could  not  in  the  mind  of 
either  party  have  been  considered  as  ap- 
plicable, at  the  time  'of  making  it,  to  the 
earning  of  profit  either  by  the  shipowner 
or  the  charterer  by  reason  of  the  trans- 
port of  goods  at  so  remote  a  period  under 
mercantile  contingencies  and  on  mercan- 
tile considerations  which  must  be  abso- 
lutely different  from  and  unconnected 
with  any  consideration  then  before  them. 
There  being  no  stipulation  that  the  ship 
should  be  at  Newport  at  any  fixed  date, 
the  stipulation  being  only  that  she  should 
proceed  there  with  all  convenient  speed, 
there  is  no  condition  precedent  that  she 
should  be  there  at  any  given  time — Had' 


ley  V.  Clarke  (1).  The  cases  of  Glwaham 
v.  Vertue  (2),  Hurst  v.  TJihome  (3),  and 
Jonet  V.  Holme  (4),  seem  to  me  authorities 
for  saying  that  there  is  no  condition  prece- 
dent, though  there  is  acontract  that  the  ship 
shall  arrive  or  be  fit  to  be  tendered  within 
a  reasonable  time  in  regard  to  the  char- 
terer's business.  If  the  finding  of  the 
jury,  therefore,  on  the  second  question 
proposed  to  them,  is  immaterial,  the  ques- 
tion itself  was  immaterial.  Even  a  delay 
caused  by  the  de&ult  of  the  shipowner 
will  not  of  itself  release  the  charterer  from 
his  obligation  to  provide  a  cargo — Havelock 
V.  Oeddea  (5) ;  Clipsham  v.  Vertue  (2). 
But,  in  Havelock  v.  Oeddes  (5),  Lord 
Ellenborough  deals  with  the  rights  of  the 
parties  where  the  ship  is  so  unfit  as  to 
take  from  the  charterer  all  the  advantage 
he  can  be  supposed  to  have  originally 
contemplated  m>m  the  contract,  and 
where  he  has  in  fiitct  had  no  advantage 
whatever  from  it.  "  Had  the  plaintiff's 
neglect,"  he  says,  "here  precluded  the 
defendants  from  making  any  use  of  the 
vessel,  it  would  have  gone  to  the  whole 
consideration,  and  might  have  been  in- 
sisted upon  as  an  entire  bar."  Ia  Freeman 
T.  Taylor  (6),  TindaJ,  O.J.,  directed  the 
jury,  in  an  action  for  not  loading,  "  that 
the  freighter  could  not  for  an  ordinary 
deviation  put  an  end  to  the  contract ;  but 
if  the  deviation  was  so  long  and  unrea- 
sonable that  in  the  ordinary  course  of 
mercantile  concerns  it  might  be  said  to 
have  put  an  end  to  the  whole  object  the 
freighter  had  in  view  in  chartering  the 
ship,  in  that  case  the  contract  might  be 
considered  at  an  end."  He  left  it  to  the 
juiy  to  decide.  The  jury  found  for  the 
defendant,  the  freighter ;  and  the  Court 
held  that  there  was  no  misdirection.  In 
Tarrdbochia  v.  Hickie  (7),  Cresswell,  J., 
in  an  action  against  the  freighter  for  not 

(1)  8  TonnBep.  259. 

(2)  6  Q.B.  Rep.  265;  8.  c.  13  Lav  J.  Bop. 
(N.S.)  aB.  2. 

(3)  18  Com.  B.  Rep.  144;  8.  c.  25  Lav  J.  Rep. 
(n.s.)  C  J.  209. 

(4)  36  Lav  J.  Rep.  (n.8.)  Exch.  192;  ii.c.  Lav 
Rep.  2  Exch.  335. 

(5)  10  Bast  565. 

(6)  8  Bing.  124;  8.  c  1  Lav  J.  Rep.  (k.8.) 
C.P.  26. 

(7)  1  HnrL  &  N.  183 ;  s.  c.  26  Lav  J.  Rep.  (n.s.} 
Exch.  26. 
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loading,  asked  the  jury  whether  the  vessel 
sailed  and  proceeded  to  Cardiff  with  con- 
venient speed,  or  in  a  reasonable  time ;  and, 
if  not,  Timether  the  object  of  the  voyage 
was  thereby  frustrated.  The  jury  found 
that  the  vessel  did  not  with  all  convenient 
speed,  or  in  a  reasonable  time,  sail  and 
proceed  to  Cardiff,  but  that  the  object  of 
the  voyage  was  not  thereby  &astrated.  A 
verdict  was  entered  for  the  defendant ; 
leave  being  reserved  to  the  plaintiff  to 
move  to  enter  a  verdict  for  him.  The  rule 
was  refused.  That  case  is  a  direct  autho- 
rity against  the  second  question  and 
answer  in  this  case;  but  it  seems  to 
assume  the  propriety  and  materiality  of 
the  third  question  and  answer. 

In  Blasco  v.  Fhtcher  (8),  it  was  elabo- 
rately argued  that  the  shipowner,  in  case 
of  damage  to  the  ship  by  an  excepted 
peril  in  the  charter-party,  is  entitled  to 
any  period  of  time,  however  long,  to  re- 
pair his  ship,  and  is  entitled  to  insist  on 
carrying  the  agreed  cargo  and  on  earning 
freight  at  the  end  of  such  time.  The 
decision  is  put  on  other  grounds ;  but  it 
is  evident  tlmt  the  Court  did  not  accept 
the  validity  of  the  argument  urged  on 
behalf  of  the  shipowner.  In  WAndrew 
V.  Ohapple  (9),  Willes,  J.,  states  the  pre- 
sent position  of  the  decisions  to  be  thus — 
"  It  seems  to  be  now  settled  that  delay  by 
deviation  is  the  same  as  a  delay  in  starting ; 
and  it  is  also  settled,  at  any  rate  in  this 
Court,  that  a  delay  or  deviation  which, 
as  has  been  said,  goes  to  the  whole  root 
of  the  matter,  and  deprives  the  charterer 
of  the  whole  benefit  of  the  contract,  or 
entirely  frustrates  the  object  of  the  char- 
terer in  chartering  the  ship,  is  an  answer 
to  an  action  for  not  loading  a  cargo ;  but 
that  loss,  delay  or  deviation  short  of  that 
gives  an  action  for  damages,  but  does  not 
defeat  the  charter."  In  Oeipel  v.  Smith 
(10),  Blackburn,  J.,  speaking  of  the  con- 
tract  of  charter-party,  and  of  the  parties 
to  it,  says — "The  object  of  each  of 
them  was  the  carrying  out  of  a  commer- 
citd  speculation  within  a  reasonable  time ; 

(8)  14  Com.  B.  Hep.  N.S.  147;  s.  c.  32  Law  J. 
Rep.  (n.s.)  C.P.  284. 

(9)  85  Law  J.  Kep.  (H.g.)  C.P.  281 ;  e.  c.  Law 
Bep.  1  C  J.  643. 

(10)  41  Law  J.  Eep.  (n.s.)  Q.B.  163  ;  s.  c.  Law 
Bep.  7  Q3.  404. 


and  if  restraint  of  princes  intervened  and 
lasted  so  long  as  to  make  this  impossible, 
each  had  a  right  to  say  '  our  contract 
cannot  be  carried  out,'  and  therefore  the 
shipowner  had  a  right  to  sail  away,  and 
the  charterer  to  sell  his  cargo,  or  ^re&ain 
from  procuring  one,  and  treat  the  contract 
as  at  an  end." 

In  the  opinions  given  by  the  Judgesinthe 
House  of  Lords  in  Baiikin  v.  Potter  (11), 
Blackburn,  J.,  says — "I  shonld  nave 
added  a  ftirthor  term,  that  the  repairs 
could  be  done  so  promptly  that  she  might 
arrive  at  Calcutta  withm  a  reasonable 
time  as  between  the  shipowner  and  De 
MattoB,  were  it  not  for  the  case  of  Hunt 
V.  Usbome  (3),  which  seems  to  me  an 
authority  against  this  position.  And, 
though  I  shonld  not  hesitate  to  advise 
your  Lordships  to  re-consider  that  case, 
if  necessary,  1  think  it  is  not  necessary  to 
do  so  in  the  present  case."  And  Bram- 
well,  B.,  says — "  I  may  observe  in 
passing  that  I  could  not,  acting  as  a  juiy- 
man,  find  as  a  fact  that  they  could  have 
repaired  the  ship  in  time  for  it  to  be 
ready  for  the  adventure  for  which  De 
Mattos  agreed  to  find  the  cargo ;  and  in- 
deed, as  the  case  stands,  I  would  think 
he  might  have  refused,  on  the  ground 
that  the  ship  was  a  year  overdne."  And 
again  —  "No  doubt,  had  the  owner 
repaired  the  ship,  the  loss  of  fineight  would 
not  have  been  total,  supposing  the  repairs 
in  time  for  the  voyage  for  which  De  MAttos 
undertook  to  find  a  cargo,  which,  if  it 
were  in  controversy,  I  could  not  find  in 
the  plaintiff's  favour."  And  Brett,  J., 
says — "Without,  therefore,  relying  upon 
the  other  impediment  and  prevention 
obviously  in  the  way  of  the  plaintiff's 
earning  the  charter-pMiy  freight,  viz.,  the 
certainty  from  the  extent  of  damage  that 
the  ship  could  not  be  repaired  so  as  to  be 
seaworthy  within  any  time  during  which 
the  charterer  would  be  bound  to  wait,  it 
seems  to  me  that  the  other  facts  which 
I  have  mentioned  shew  conclusively  that 
there  was  a  loss  of  fi«ight  by  reason  of 
damage  to  the  ship  caused  by  sea  peril 
happening  during  the  voyage  insured." 

iSiese  authorities  seem  to  support  the 
proposition,  which  appears  on  principle 

(11)  42  Law  J.  Eep.  (k  s.)  C  J,  169 ;  8.  c  Urn 
Rep.  6  H.L.  83. 
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to  be  very  reasonable,  that,  where  a  con- ' 
tract  is  made  with  reference  to  certain 
anticipated  circmnstances,  and  where, 
without  any  deiaalt  of  either  party,  it 
becomes  wholly  inapplicable  to  or  impos- 
sible of  application  to  any  such  circnm- 
stances,  it  ceases  to  have  any  application ; 
it  cannot  be  applied  to  other  circumstances 
which  could  not  have  been  in  the  con- 
templation of  the  parties  when  the  con- 
tract was  made.  Such  a  state  of  things 
arises  where  the  third  question  left  to  the 
jnry  in  this  case  can  be  properly  ansvrered 
as  the  jnry  have  answered  it  in  this  case. 

In  such  a  state  of  thines  arising  under 
a  charter-party  such  as  4£e  charter-party 
nnder  discussion,  where  no  beneiit  of  any 
kind  has  accrued  to  the  charterers,  the 
shipowner  has  lost  his  power  of  earning 
any  part  of  the  chartered  freight.  The 
inomediate  cause  of  such  a  loss  is  the  ex- 
tent of  injury  caused  to  the  ship  by  a  peril 
insured  against  under  the  policy  during 
the  Toyage  thereby  insured.  Such  a  loss 
is,  therefore,  a  loss  caused  by  a  peril  in 
snred  against,  within  the  policy  on  freight. 

For  these  reasons,  I  think  that,  in  the 
action  on  the  policy  on  freight,  the  rule 
must  be  made  absolute  to  enter  the  ver- 
dict for  the  plaintiff  for  a  total  loss. 

BoTiLL,  C.J The    first   question   in 

these  cases  was,  whether  there  was  a  total 
loss  of  the  ship  within  the  meaning  of  the 
policy.  The  jury  found  that  there  was 
such  a  constmctire  total  loss;  but  my 
brother  Brett  was  dissatisfied  with  the 
verdict  upon  that  point,  and  during  the . 
argument  it  was  agreed  that  the  Court 
should  dispose  of  it,  and  that,  if  in  our 
opinion  the  total  loss  could  not  be  main- 
tained, the  amount  of  the  average  loss 
upon  the  ship  should  be  referred  to  an 
average-stater. 

The  evidence  upon  this  point  was  no 
doubt  contradictory ;  but  it  strongly  pre- 
ponderated in  favour  of  the  defendants 
(quite  independently  of  any  liability  of 
tiie  freight  to  contribute  to  the  expenses 
of  salvage)  ;  and,  although  the  ship  was 
upon  the  rocks,  yet,  fW)m  her  position 
there,  and  the  probability  of  her  being 
got  off,  and  looking  to  the  evidence  of  the 
damage  which  she  had  sustained  and  of 
the  probable  expense  of  repairing  her,  I 

Nbw  SmiBS,  42.— C.P. 


am  of  opinion  that  the  circumstances  were 
not  sufficient  to  establish  a  total  loss  of 
the  ship,  or  to  justify  her  abandonment. 
An  intimation  to  this  effect  was  given  by 
the  Court  in  the  course  of  the  argument ; 
and  I  concur  with  my  learned  brothers  in 
their  judgment  that  the  plaintiff  cannot 
maintain  his  claim  for  a  total  loss  of  the 
ship.  The  amount  of  the  partial  loss  will 
be  ascertained  by  on  average-stater  as 
arranged. 

With  respect  to  the  insurance  on  the 
freight,  I  have  the  misfortune  to  differ 
from  my  learned  brothers,  and  think  that 
the  gjaintiff  is  not  entitled  to  recover.  As 
there  was  no  total  loss,  either  actual  or 
constructive,  of  the  ship,  the  only  loss  of 
freight  was  that  which  arose  from  the 
reftisal  of  the  charterers  to  load  the  vessel, 
and  from  the  plaintiff's  not  having  insisted 
upon  their  performance  of  the  contract. 
The  plaintiff  contends  that,  under  the  cir- 
cumstances, and  by  reason  of  the  perils 
insured  against,  the  charterers  were  ab- 
solved from  their  engagement  to  load  the 
vessel,  and  that  he  was  therefore  justified 
in  adopting  the  charterers'  refusal  to  load, 
and  may  maintain  this  action  for  a  loss  of 
the  freight  against  the  underwriters  on 
freight. 

The  question  then  is,  whether  the  char- 
terers were  justified  in  tiirowine  up  the 
charter.  By  the  charter-party  the  vessel 
was  to  proceed  with  all  convenient  speed 
(dangers  and  accidents  of  navigation  ex- 
cepted) from  Liverpool  to  Newport,  and 
there  load  a  cargo  of  iron  raUs  for  San 
Francisco.  On  3ie  2nd  of  January,  1872, 
the  vessel,  having  been  properly  equipped, 
proceeded  on  her  voyage  from  Liverpool 
to  Newport,  and  on  the  following  day  took 
the  rocks  in  Carnarvon  Bay.  Whilst  she 
remained  there,  viz.,  on  the  15th  of  Feb- 
ruary, the  charterers  threw  up  the  charter, 
and  the  next  day  hired  another  ship  by 
which  they  forwarded  the  iron  rails  to 
San  Francisco.  The  plaintiff  on  the  same 
15  th  of  February  gave  notice  of  abandon- 
ment of  ship  and  freight  to  the  under- 
writers, hut  which  was  not  accepted.  If 
there  had  been  a  total  loss  of  the  ship, 
both  the  charterers  and  the  plaintiff  would 
have  been  justified  in  the  course  which 
they  took,  and  the  underwriters  would 
have  been  responsible  for  the  loss  of  the 
2P 
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freight ;  bnt,  upon  the  &ct8  as  they  ap- 
peared at  the  trial,  we  have  alreadj 
decided  that  there  was  no  such  total  loss 
of  the  ship. 

It  was  probably  a  very  convenient  conrse 
as  well  for  the  charterers  as  for  the  ship- 
owner, in  the  then  position  of  the  vessel, 
and  looking  to  the  delay  which  woold 
necessarily  be  occasioned  by  repairing 
her,  to  abandon  the  charter ;  and  the 
plaintiff  may  have  been  more  wiUing  to 
acquiesce  in  its  abandonment,  from  the 
hope  of  being  able  to  claim  the  freight  &om 
the  underwriters;  but  if  the  charterers 
were  not  entitled  to  abandon  their,  con- 
tract, the  plaintiff  clearly  cannot  recover 
for  a  loss  of  freight  against  the  under- 
writers. 

In  considering  whether  the  charterers 
were  absolved  from  their  contract,  the 
position  of  the  shipowner  mast  also  be 
borne  in  mind.  When  the  accident  oc- 
cnrred,  we  mast  assume  that  in  the  ordi- 
nary coarse  of  business  the  shipowner 
would  have  incurred  expense  in  equipping 
his  vessel  and  providing  her  with  some 
portion  at  least  of  her  stores  and  supplies, 
and  had  made  engagements  with  the  crew, 
and  for  having  ^e  vessel  towed  to  New- 
port, as  well  as  other  arrangements  for 
the  voyage :  he  would  also  in  the  ordinary 
course  have  probably  insured  her;  and 
the  voyage  had  actually  been  commenced. 
A  shipowner  also  constantly  makes  engage- 
ments for  the  farther  employment  of  his 
vessel,  dependent  upon  the  completion  of 
a  previous  voyage.  It  is  important  to  all 
pEuHies  to  know  what  their  rights  and 
obligations  are  with  reference  to  the  pro- 
secntion  of  the  voyage  on  the  one  hand, 
aud  the  loading  of  the  vessel  on  the  other; 
and  it  would,  as  it  seems  to  me,  lead  to 
the  greatest  inconvenience  to  shipowners 
with  reference  to  the  engagements  con- 
nected with  their  vessels  u  under  sach 
circumstances,  after  they  had  incurred  ex- 
pense and  partially  pei^ormed  their  part 
of  the  conte^ct,  and  made  no  default,  a 
charterer  was  at  liberty  to  throw  up  the 
contract. 

The  vessel  having  met  with  misfortune 
in  the  course  of  navigation,  and  being 
upon  the  rocks,  it  was  the  duiy  of  the 
plaintiff,  both  as  regards  the  charterers 
and  the  underwriters,  to  use  all  reasonable 


and  practicable  means  to  get  her  off  and 
repair  her  within  a  reasonable  time,  and 
then  to  prosecute  the  voyage  and  fulfil 
her  engagements  without  any  unreason- 
able dekiy.  The  reasonable  time,  however, 
would  be  that  which  was  required  for  the 
purpose  of  putting  the  vessel  in  a  fit  state 
to  continue  her  voyage ;  and  if  the  ship- 
owner had  made  defaolt  in  that  duty,  his 
rights  and  liabilities  might  be  very  differ- 
ent from  those  which  arise  where  there  is 
no  default  on  his  part. 

There  was  no  engagement  in  this 
charter-party  that  the  vessel  should 
arrive  at  Newport  l^  anjr  particular  day 
or  within  any  specified  time ;  and,  if  it 
was  of  importance  to  the  charterers  that 
the  ship  should  be  there  to  receive  the 
rails  by  any  particular  time,  they  might 
have  introduced  a  stipulation  into  the 
charter  to  that  effect.  As  they  did  not 
do  so,  the  risk  and  consequences  of  any 
justifiJEible  delay  must,  I  tiiink,  rest  with 
and  fall  upon  them.  If  a  charter-pariy 
were  altogether  silent  as  to  the  time  of 
proceeding  to  the  port  of  loading,  the  law 
would  imply  that  it  was  to  be  done  with- 
in- a  reasonable  time ;  but  in  this  case,  as 
in  most  charter-parties,  the  obligation  of 
the  shipowner  was  not  left  to  be  implied, 
but  was  made  the  subject  of  express  sti- 
pulation ;  and  all  that  the  shipowner 
agreed  to  do  was,  to  proceed  to  Newport 
with  all  convenient  speed,  with  an  express 
stipulation,  in  the  usual  form,  whereby 
the  dangers  and  accidents  of  the  seas 
were  excepted.  This  stipulation  would, 
in  my  opinion,  equally  apply  to  any  im- 
plied engagement  to  proceed  wittiia  a 
reasonable  time  and  to  the  express  agree- 
ment to  proceed  with  all  convenient  speed, 
and  must  govern  the  rights  of  both 
parties.  Where  such  an  exception  is  con- 
tained in  a  charter-party,  it  seems  to  me 
that,  apon  a  misfortune  occurring  to  a 
vessel,  not  amounting  to  an  actaal  at 
constructive  total  loss,  and  for  which 
neither  party  is  responsible,  it  is  not 
competent  either  for  the  charterer  or  the 
shipowner,  of  his  own  will,  and  without 
the  concurrence  of  the  other  party,  to 
put  an  end  to  the  contract,  and  on  this 
simple  ground,  that  by  the  terms  of  the 
contract  the  parties  have  expressly  agreed 
that  such  an  occurrence  shall  not  affect 
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its  oontintiance.  If  iHs  trere  not  so, 
whenever  a  vessel  was  stranded  or  got 
upon  rocks,  or  even  when  she  met  with 
serious  damage  requiring  heavy  repairs 
and  a  long  time  to  complete  them,  it 
would  be  in  the  power  of  a  charterer  who 
found  the  delay  inconvenient  or  injurious, 
and  likely  to  frustrate  his  object  in  making 
the  charter,  to  abandon  the  charter-party ; 
which  would  be  contrary  to  every  princi- 
ple of  law  as  applicable  to  contracts  gene- 
rally or  to  chiarter-parties  which  contain 
the  nsnal  exceptions  of  the  dangers  and 
accidents  of  navigation. 

In  cases  where  the  delay,  inconveni- 
ence or  expense  of  repairing  the  vessel 
would  materially  affect  and  be  injurious 
to  both  parties,  they  would  generally 
agree  to  cancel  the  contract.  But,  where 
it  is  the  interest  of  one  party  only  to  put  - 
on  end  to  it,  he  must  nuike  out  his  right 
to  do  so  before  he  can  be  justified  in  re- 
fusing to  perform  it.  In  order  to  excuse 
himself,  he  must  bring  his  case  within 
some  exception  ia  the  contract,  or  there 
must  be  a  breach  by  the  other  party  of 
some  condition  or  warranty,  or  of  some 
stipulation  in  it  which  goes  to  defeat  the 
whole  consideration ;  otherwise,  and  how- 
ever great  the  inconvenience  may  be  to 
both  or  either  of  the  parties  from  some 
unforeseen  occurrence  which  is  not  pro- 
vided for,  the  engagements  of  the  contract 
must  still  be  performed. 

Upon  a  charter-party  where  the  char- 
terer does  not  stipulate  for  the  arrival  of 
the  vessel  by  any  particular  date,  the  risk 
of  her  non-arrival,  by  reason  of  weather 
and  the  accidents  of  navigation,  always 
rests  with  the  charterer  ;  and,  where  the 
stipulation  is  simply  that  the  ship  will 
proceed  to  the  loading  port  with  all  con- 
venient speed,  the  dangers  of  the  sea 
excepted,  the  shipowner  performs  his 
part  of  the  contract,  and  there  is  no 
breach  of  it  by  him,  if  without  his  de- 
fault the  arrival  of  the  vessel  is  delayed 
only  by  the  accidents  and  dangers  of  the 
seas,  even  although  that  delay  may  pre- 
vent the  loading  of  the  vessel  at  the  usual 
time,  or  BO  as  to  be  profitable  to  the 
charterer. 

The  law  has  no  power  to  make  a  con- 
tract different  from  that  which  a  person 
has  entered  into;  amd  where  a  shipowner 


does  not  agree  that  his  vessel  shall  ari-ive 
at  the  loading  port  by  any  particular  day, 
but  only  that  she  shall  proceed  there  with 
all  convenient  speed,  or,  what  the  law 
would  imply,  tliat  she  shall  proceed  and 
arrive  within  a  reasonable  time,  and  ex- 
pressly  stipulates  that  this  shall  be  sub- 
ject to  the  dangers  and  accidents  of  the 
seas  and  navigation,  I  do  not  see  how 
that  exception  is  to  be  got  rid  of,  or  how 
a  contract  with  such  an  exception  can 
properly  be  construed  as,  or  converted 
into,  an  absolute  engagement  on  his  part 
that  his  vessel  shall  proceed  or  arrive 
within  a  reasonable  time,  as  if  there  were 
no  exception.  IS  the  contract  could  be  so 
treated,  it  must  be  equally  open  to  the 
shipowner  to  put  an  end  to  it,  which 
in  some  cases  might  be  productive  of  the 
greatest  inconvenience  to  the  charterer. 

I  quite  admit  the  great  inconvenience 
and  possible  loss  to  both  shipowner  and 
charterer  when  any  serious  delay  is  caused 
by  the  necessity  for  heavy  repairs  arising 
firom  sea  perils  ;  but  the  answer  to  su(£ 
an  argument,  as  it  seems  to  me,  is,  that 
if  either  party  desires  to  protect  himself 
from  such  risk  or  inconvenience,  he  should 
introduce  stipulations  into  the  contract 
with  that  object ;  and  if,  instead  of  doing 
BO,  both  parties  agree  that  the  vessel  is  to 
proceed  and  load  subject  to  the  accidents 
of  navigfation,  which  they  expressly  ex- 
cept, I  think  it  is  not  competent  for 
eiUier  of  them  afterwards  to  claim  to  be 
absolved  from  his  contract  b^  reason  of 
an  accident  of  navigation  which  he  has 
expressly  agreed  shiSl  be  excepted. 

If  a  man  chooses  to  enter  into  a  con- 
tract to  do  a  particular  act,  he  is  bound 
to  answer  for  it,  although  the  performance 
of  the  act  may  be  prevented  by  the  oc- 
currence of  unforeseen  circumstances 
which  it  was  beyond  his  power  to  control, 
and  which  have  arisen  £^m  no  act  or  de- 
fault of  his  own,  because  he  might  and 
ought  to  have  provided  for  the  contin- 
gency by  his  contract — see  Paradine 
T.  Joties  (12).  Where  such  a  contin- 
gency  is  provided  for,  effect  must  be 
given  to  such  provision  as  affecting 
the  rights  smd  ob%ations  of  both  parties ; 
and  there  is  no  principle  of  law  that  I  am 

(12)  Alejn,  26. 
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aware  of  which  wotdd  exoase  either 
party  from  performance  of  a  contract, 
Dscaiise  such  performance  would  be  highly- 
inconvenient  or  injurious  to  himself,  or 
lead  to  extraordinary  expense.  Where  a 
lessee  had  engaged  to  pay  a  proportion  of 
the  value  of  coal  to  be  raised,  unless  pre- 
vented by  unavoidable  accident  from  work- 
ing the  pit,  and  the  pit  became  flooded 
with  water  from  an  unavoidable  accident, 
which  prevented  the  coal  being  raised 
except  at  a  cost  exceeding  its  value 
when  raised,  it  was  held  that  as  all  coal- 
pits are  liable  to  such  accidents,  and  in- 
asmuch as  the  wa&r  might  have  been 
removed,  though  at  a  ruinous  cost,  and 
after  some  months'  interruption  of  the 
working,  the  lessee  was  not  excused 
from  working  the  pit  or  paying  the  stipu- 
lated proportion  of  the  coal  which  could 
have  been  so  raised — Morris  v.  Smith 
(13). 

In  all  maritime  contracts,  the  perform- 
ance of  them  must  necessarily  be  affected 
by  the  winds  and  waves,  and  also  by  the 
regulations  of  foreign  ports,  which  may 
be  wholly  or  partially  inaccessible  in  con- 
sequence of  sanitary  or  police  regulations, 
or  restrictions  in  time  of  war,  and  they 
must  equally  be  dependent  in  some  parts 
of  the  world  upon  frost  and  ice  and  all 
the  accidents  of  the  weather,  as  well  as 
upon  fire  and  all  contingencies  which  are 
considered  as  the  act  of  God ;  but,  in  the 
absence  of  express  stipulation,  the  risks 
arising  from  such  causes  would  not  gene- 
rally excuse  the  performance  of  the  en- 
gagements of  the  contract  on  either  side : 
Bee,  generally.  Barker  v.  Hodgson  (14), 
Kearon  v.  Pearso7i  (15),  and  Jones  y. Holme 
(4).  It  is  on  this  account  that,  in  char- 
ter-parties, bills  of  lading,  and  other  con- 
tracts of  a  similar  description,  the  dan- 
gers of  tJie  seas  and  many  other  contin- 
gencies are  usually  provided  against  and 
excepted ;  and,  in  such  cases,  unless  some 
precise  time  be  stipulated  for  the  arrival 
of  a  vessel,  I  apprehend  there  is  jio  en- 
gagement by  a  shipowner  that  the  ship 
shall  arrive  within  a  reasonable  time,  but 
only  that  she  shall  arrive  within  a  rea- 

(18)  8  Sougl.  279. 

(14)  8  M.  &  a  267. 

(15)  7  Hurl.  &  N.  386 ;  8.  c  31  Law  J.  Rep. 
(x.8.)  Exch.  1. 


Bonable  time  unless  prevented  by  the  ex- 
cepted perils.  Where  such  matters  have 
not  been  provided  for  by  the  contract, 
they  have  constantly  led  to  the  greatest 
possible  inconvenience  and  serious  loss 
to  one  or  both  of  the  parties,  and  the  oc- 
currence of  them  has  practically  frustrated 
the  purposes  and  objects  of  one  or  other 
and  sometimes  of  both  the  contracting 
parties  ;  .and  yet  it  has,  I  believe,  always 
been  held  that  their  occurrence,  unless 
provided  for,  will  not  absolve  either  party, 
whilst,  if  they  are  provided  for  and  ex- 
cepted in  the  contract,  the  engagements 
of  the  parties  must  be  construed  accord- 
ingly, and  the  obligations  of  each  party 
will  be  qualified  by  the  exception. 

In  the  case  of  Hadleij  v.  Clarke  (1), 
goods  had  been  put  on  board  the  defend- 
ants' vessel  under  a  contract  to  carry  them 
for  the  plaintiff  from  Liverpool  to  Leg- 
horn, the  dangers  of  the  seas  only  ex- 
cepted. Leghorn  was  then  in  the  posses- 
sion of  the  French  Bepublic ;  and,  when 
the  vessel  reached  Falmouth,  an  embargo 
was  laid  upon  her  under  an  order  in  coun- 
cil, and  she  remained  there  under  the 
embargo  for  more  ihan  turn  yean,  viz., 
from  Juljr,  1796,  until  August,  1798. 
The  question  was,  whether  the  defendants 
were  bound  to  carry  on  the  plaintiff's 
goods.  It  was  contended  amongst  other 
things  for  the  defendants,  that  it  was  suf- 
ficient if  they  had  waited  a  reasonable 
time  after  the  embargo  was  first  laid,  and 
that,  there  being  no  probability  that  it 
would  be  taken  off  within  a  reasonable 
time,  and  it  in  fact  lasted  for  two  years, 
that  the  contract  was  at  an  end.  The 
Court,  however,  considered  that  the  de- 
fendants were  not  absolved  from  the  con- 
tract. Upon  this  point  Lawrence,  J., 
said:  "The  counsel  for  the  defendants 
were  driven  to  the  necessity  of  in- 
troducing into  this  contract  other  tenoa 
than  those  which  it  contains.  They  con- 
tended that  the  defendants  were  only 
bound  to  fulfil  their  engagement  within  a 
reasonable  time,  and  then  argued  that,  as 
the  embargo  prevented  the  completion 
of  the  contract  within  a  reasonable  time, 
the  defendants  were  absolved  from  their 
engagement  altogether.  But  it  was  in- 
cumbent on  the  defendants  when  they 
,  entered  into  tihis  contract  to  specify  tbs 
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terms  and  oonditioiis  on  wUoh  thej  woTild 
engage  to  carry  the  plaintiff's  goods  to 
Leghorn.  They  accordingly  did  express 
the  terms,  and  absolately  engaged  to 
carry  the  goods,  '  the  dangers  of  the  seas 
only  excepted.'  That,  therefore,  is  the 
only  excase  which  they  can  make  for  not 
performing  the  contract.  If  they  had 
intended  that  they  should  be  excused  for 
any  other  oaase,  they  should  have  intro- 
duced such  an  exception  into  their  con- 
tract. In  Aleyn,  p.  27,  this  distinction  is 
taken, — 'Where  the  law  creates  a  duty 
or  charge,  and  the  party  is  disabled  to 
perform  it  withoat  any  default  in  him, 
and  hath  no  remedy  over,  there  the  law 
will  excuse  him  ;  but,  when  the  party  by 
his  own  contract  creates  a  duty  or  charge 
upon  himself,  he  is  bound  to  make  it 
good  if  he  may,  notwithstanding  any 
accident  by  inevitable  necessity,  because 
he  might  have  provided  against  it  by  his 
contract.'  So,  in  this  case,  there  was  one 
accident  against  which  the  defendants 
provided  by  their  contract.  They  might 
also  have  provided  against  an  embargo  : 
but  we  cannot  vary  the  terms  of  this  con- 
tract, and  the  defendants  must  be  bound 
by  the  terms  of  the  contract  that  they 
have  made." 

In  the  case  of  Touteng  v.  Hublard  (16), 
a  Swedish  vessel  belonging  to  the  plain- 
ti&,  and  then  in  London,  was  chartered 
to  proceed  to  St.  Michael's  and  there  load 
a  cargo  of  fruit  for  London,  restraints  of 
princes  and  rulers  excepted.  The  vessel 
proceeded  on  her  voyage  from  London  for 
St.  Michael's,  and  put  into  Bamsgato 
Harbour,  where  she  was  detained  under 
an  embargo  by  the  British  government 
upon  Swedish  vessels  for  sie  months,  viz., 
,  from  the  15th  of  January  until  the  19th 
of  June.  She  was  then  released ;  but 
the  season  for  shipping  fruit  from  St. 
Michael's  was  at  that  time  over,  and  the 
charterer  refused  to  load  a  cargo,  on  the 
ground  that  the  season  for  shipping  fruit 
had  long  since  passed,  and  that  the 
voyage  would  therefore  be  wholly  useless 
and  nugatory.  The  case  was  twice 
argaed;  and  the  ultimate  decision  pro- 
ceeided  upon  the  ground  that  the  plaintiff, 
M  a  Swedish  sul^ect,  oould  not  recover 

(19)  3  BcM.  &  P.  291. 


Ax)m  the  defendant,   a  British  subject, 
damages  sustained  in  consequence  of  an 
embargo  by  the  British  government  upon 
Swedish  vessels.     But,  upon  the  general 
question,  in  the  judgment  of  the  Court 
deUvered  by  Lord  Alvanley,  there  are  the 
following   passages :     "  The   only    ques- 
tion, therefore,  will  be,  whether  the  de- 
fendant was  bound  by  the  terms  of  the 
charter-party  to  furnish  a  cargo  to  the 
plaintiff,  notwithstanding   the  interven- 
tion of  the  embargo.    I  will  first  consider 
for  what  purpose  and  for  whose  benefit 
the  words  '  restraint  of  princes  and  rulers 
during  the  said  voyage  always  excepted' 
were  inserted  in  the  charter-party.     It 
appears  to  me  that  they  were  introduced 
for  the  benefit  of  the  master,  not  of  the 
merchant,  and  that  the  true  construction 
of  the  charter-party  is  this, — ^the  captain 
engages  to  go  to   St.  Michael's,  restraint 
of  princes  excepted,   and  the  merchant 
engages  to  employ  him  and  furnish  the 
ship  with  a  cargo.     Lord  Kenyon,  in  the 
case  o{  Blight  v.  Page  (17),  put  this  con- 
struction on  an  instrument  nearly  similar 
with  the  present.     If,  then,  this  had  not 
been  the  case  of  a  Swedish  ship  hired  by 
an  English  merchant,  the  merclmnt  would 
have  been  under  the  necessity  of  furnish- 
ing  the  ship  with  a  cargo  if  she  had 
arrived  at  St.  Michael's  as  soon  as  she 
conveniently  might  after  the  embargo  was 
taken  off,  although,  by  arriving  after  the 
fruit  season  was  over,  the  object  of  the 
voyage  might  be  defeated;  such  is  the 
doctrine  in  Hadley  v.    Glarke  (1)   and 
Blight  V.  Page  (17).    I  have  no  difficulty 
in  subscribing  to  the  doctrine  laid  down 
in  Hadley  v.  Olarhe  (1),   that  a  common 
embargo  does  not  put  an  end  to  any  con- 
tract between  the  parties,  but  is  to  be 
considered  as  a  temporary  suspension  of 
the  contract  only,  and  that  the  parties 
must  submit  to  whatever  inconvenience 
may  arise  therefrom,   unless  they  have 
provided  against  it  by  the  terms  of  their 
contract.    The  object  of  the  voyage  might 
equally  have  been  defeated  by  the  act  of 
God  as  by  the  act  of  the  State,  as,  if  the 
ship  had  been  weather-bound  until  the 
fruit  season  was  over;  and  yet  in  that 
case  the  merchant  would  have  been  bound 

(17)  3  Bos.  &  P.  296fi. 
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to  ftilfil  his  contract.  The  principle  of 
Hadley  y.  Glarke  (1)  is,  that  an  embargo 
is  a  circamstance  against  which  it  is 
eqaally  competent  to  the  parties  to  pro- 
yide  as  against  the  dangers  of  the  seas, 
and  therefore,  if  ther  do  not  provide 
against  it,  they  mnst  abide  by  the  conse- 
quences of  their  contract." 

In  Hurst  v.  Usborne  (3),  a  vessel  which 
was  under  charter  by  the  defendants  was 
delayed  by  perils  of  the  seas  one  hundred 
and  fifty-two  days  beyond  the  usual  time 
of  the  voyage  to  the  port  of  loading,  and 
the  defendants  in  consequence  reused  to 
load  her,  partly  on  the  ground  that  she 
had  arrived  after  the  time  when  the  export 
trade  usually  took  place  from  the  port  of 
loading,  namely,  Limerick.  AU  the 
Judges  were  of  opinion  that  the  state  of 
the  trade  at  Limerick  did  not  affect  the 
question ;  and  Willes,  J.,  upon  this  point 
laid  down  the  law  as  follows :  "As 
to  the  other  question,  whether  the  con- 
struction of  the  charter-party  can  be 
affected  by  the  fact  that  the  particular 
description  of  cargo  could  only  be  sup- 
plied at  a  certain  season  of  the  year,  the 
answer  to  that,  I  apprehend,  is,  that  the 
charter-party  was  probably  entered  into 
in  the  hope  that  the  vessel  would  arrive 
at  Limerick  at  that  time  of  the  year. 
Bat  the  question  is,  who  takes  the  risk 
whether  she  will  or  not  ?  Why,  the 
person  who  is  to  ship  the  goods  takes  the 
risk,  unless  he  stipulates  that  the  other 
party  shall  take  it.  Here  it  is  not  stipulated 
that  the  vessel  shall  arrive  at  Lmierick 
by  any  particular  day,  but  only  that  she 
shall  proceed  there  with  all  convenient 
speed.  The  owner  has  performed  his 
contract  to  proceed  to  Limerick  with  all 
convenient  speed,  when  he  has  done  all  he 
could,  but  has  been  prevented  by  danglers 
of  the  seas." 

In  the  American  case  of  Allen  v.  The 
Mercantile  Marine  Insurance  Oompa»y(18), 
a  vessel  had  been  stranded  and  sprang  a 
leak  which  took  three  weeks  to  repair, 
during  which  time  she  was  frozen  in  by 
ice,  and  there  was  no  possibility  that  the 
navigation  would  be  free  or  the  vessel  be 
able   to    continue    her   voyage  for  fwe 

(18)  6  Hands'  Ap.  Cas.  (nov  cited  bv  anthoritT, 
as  44  New  YoA  Bep.  437. ) 


months.  There  was  the  usual  exception 
in  the  bill  of  lading  of  dangers  of  navi- 
gation.  The  cargo  had  been  delivered 
up  to  the  shipper  free  of  freight,  and  the 
action  being  brought  against  the  under* 
writers  for  loss  of  freight,  it  was  held 
that  both  the  stranding  and  the  closing 
of  the  navigation  were  dangers  of  the 
navigation  within  the  exception  of 
the  bill  of  lading,  and  excused  the 
delay  which  would  necessarily  ensue 
in  making  delivery  of  the  cargo  at  the 
port  of  destination,  and  did  not  afford  a 
sufficient  excuse  for  the  voluntary  sur- 
render of  the  cargo  to  the  shipper  free  of 
freight,  and  that  the  underwriters  on 
freight  therefore  were  not  liable.  The 
Court  there  expressed  their  opinion  that 
the  repairs  must  be  done  within  a  reason- 
able time ;  and  that  no  doubt  would  be 
so ;  but,  unless  the  owner  failed  to  com- 
plete them  within  a  reasonable  time,  there 
would  be  no  breach  of  contract  by  him. 
In  that  case  it  was  also  held  that,  so  long 
as  the  vessel  is  capable  of  completing  the 
voyage  and  thus  earning  the  freight, 
neither  the  question  of  profit  and  loss  to 
the  owner  nor  of  the  length  of  time 
required  to  deliver  the  cargo,  can  so  excuse 
the  surrender  without  payment  of  freight 
as  to  render  the  insurers  liable  as  for  aloss: 
and  that  neither  an  injury  to  the  vessel, 
not  sufficient  to  create  a  total  loss  bat 
repairable  within  a  reasonable  time^  nor 
the  act  of  Ood  in  closing  navigation  by 
ice,  would  authorise  the  abandonment  of 
the  voyage ;  bat  that  either  would  autho- 
rise a  detention  of  the  goods  until  the 
voyage  could  be  completed. 

The  case  of  Blasco  v.  Fletcher  (8)  was 
relied  upon  by  the  plaintiff.  It  was  an 
action  for  the  freight  of  g^oods  which 
during  the  voyage  and  in  consequence  of 
serious  damage  to  the  ship  had  been 
taken  possession  of  by  the  charterer  and 
sold  by  him :  but  the  decision  really 
turned  upon  the  point  of  whether  the 
charterer  had  authority  from  the  ship, 
owner  to  act  as  he  had  done,  which 
depended  upon  whether  he  had  adopted 
a  reasonable  course  under  his  special 
authority;  and  he  having  so  acted  and 
adopted  a  reasonable  course  for  the  in- 
ter^ts  of  all  parties,  it  was  held  that 
no  claim  for  freight  oould  be  maintained. 
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I  &il  to  see  the  application  of  that  deci- 
sion to  the  present  case. 

The  case  of  Oeipel  v.  Smith  (10),  which 
was  also  relied  upon  by  the  plaintiff, 
tamed  entirely  upon  the  exception  in  the 
charter-party  of  the  "restraint  of 
princes :  "  and  it  was  held  that,  by  reason 
of  that  exception,  a  blockade  which  pre- 
vented the  defendant  (the  shipowner) 
from  proceeding  to  the  port  of  discharge, 
absolved  him  from  doing  so,  or  even 
from  loading ;  and  d  fortiori,  where  by 
reason  of  the  blockade  the  charter-party 
could  not  (as  was  alleged  in  one  of  the 
pleas  demurred  to)  have  been  carried 
oat  within  a  reasonable  time.  The  de- 
fendants, the  shipowners,  in  that  case, 
were  held  to  be  wholly  excased  by  the 
terms  of  the  charter-party  from  proceed- 
ing to  deliver  the  cargo  if  loaded,  and 
therefore  it  was  considered  to  be  useless 
for  them  to  load,  and  that  they  were 
absolved  from  doing  so.  The  expressions 
to  be  found  in  the  judgments  in  that  case 
as  to  reasonable  time  must,  I  think,  be 
considered  to  have  reference  to  the  par- 
ticular allegations  in  one  of  the  pleas  to 
that  effect. 

There  are,  no  doubt,  cases  where  delay 
which  frustrated  the  olrject  of  a  contract 
has  been  held  to  absolve  a  party  from  the 
farther  performance  of  it;  bnt  that  is 
only  where  there  has  been  some  de&ult 
or  breach  of  contract  by  the  other  party 
as  to  a  stipulation  which  was  not  in  the 
nature  of  a  condition  precedent,  and 
would  not,  bat  for  such  frustration  of  the 
adventure,  have  gone  to  the  whole  con- 
sideration or  have  afforded  an  excuse  in 
law  for  the  breach  of  contract  complained 
of.  The  cases  of  Havelock  v.  Oedaes  (5), 
Freeman  v.  Taylor  (6),  &ai  Tarrabochia 
V.  Hickie  (7),  were  all  cases  where  there 
had  been  a  breach  or  default  by  one  of 
the  parties  ;  and  the  question  arose  as  to 
the  effect  of  such  breach  if  it  frustrated 
the  whole  object  of  the  contract :  bat  I 
am  not  aware  of  any  case  in  which  the 
mere  frustration  of  the  voyage  by  an  un- 
foreseen circumstance,  where  there  has 
been  no  breach  or  default,  has  been  held 
to  absolve  either  party  from  his  engage- 
ment. 

The  observations  of  several  of  the 
learned  Judges  in  Bankin  v.  Potter  (11), 


in  the  Honse  of  Lords,  are  certainly  de- 
serving of  great  consideration  with  refe- 
rence to  the  obligation  of  a  charterer  to 
load  a  cargo  where,  upon  a  ship  becoming 
disabled,  the  necessary  repairs  are  Ukely 
to  cause  considerable  delay  and  inconve- 
nience to  him.  Bat,  on  the  other  hand, 
the  consequences  to  the  shipowner,  if  a 
charterer  were  at  liberty  to  throw  up  the 
contract  under  such  circumstances,  might, 
and  in  many  instances  ,woald,  bo  very 
serious  with  reference  not  only  to  the 
engagements  into  which  the  shipowner 
had  entered  with  the  crew  and  other  per- 
sons connected  with  the  voyage,  but  also 
with  reference  to  farther  cmo'ters  and 
engagements  of  the  vessel  which  might 
be  dependent  on  the  first  charter. 

It  seems  to  me  almost  impossible  to 
determine  the  rights  or  obligations  of  the 
parties  upon  any  principle  or  doctrine  of 
convenience,  which  must  vary  in  almost 
every  case,  and  might  affect  the  respec- 
tive parties  to  the  contract  so  very  diffe- 
rently ;  and  the  only  safe  rule,  as  it  seems 
to  me,  is  to  abide  by  the  general  principles 
of  law  and  the  cases  that  have  been  de- 
cided. Those  decisions  have,  as  far  as  I 
know,  been  uniform, — that  a  charterer 
is  not  discharged  where  the  delay  arises 
fivm  an  excepted  cause,  and  where  there 
has  been  no  breach  of  contract  or  default 
by  the  shipowner.  I  am  not  aware  of 
any  decision  to  the  contrary,  although 
expressions  may  be  found  in  some  of  me 
cases  to  that  effect ;  nor  have  I  been  able 
to  discover  any  authority  for  saying  that 
a  shipowner  who  makes  a  contract  to 
proceed  with  convenient  speed  (sea  perils 
excepted)  comes  under  any  obligation 
that  his  ship  shall  arrive  within  a  reason- 
able time  with  reference  to  the  business 
of  the  charterer ;  and  I  cannot  find  any 
clear  ground  of  mutual  convenience  in 
such  cases  which  should  induce  the 
Courts  to  lay  down  such  a  rale.  It  also 
appears  to  me  that,  if  any  such  doctrine 
were  allowed  to  prevail,  it  would  give  rise 
to  great  confusion,  and  no  one  would 
know,  when  once  a  ship  was  disabled, 
what  the  effect  would  be  on  her  engage- 
ments, or  what  course  ought  to  be  taken 
either  by  the  owner  or  the  charterer. 
Where  parties  desire  to  protect  them- 
selves against   contingencies,  they  can 
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always  do  bo  hj  express  provisions ;  and, 
if  tliej  omit  to  adopt  this  precaution, 
and  especially  when  such  contingencies 
are  provided  for  by  being  excepted  from 
the  contract,  they  have  no  good  ground 
for  complaint  if  they  suffer  inconvenience, 
or  loss,  by  being  held  to  the  terms  of  their 
contract. 

Where,  from  the  nature  of  the  contract, 
circumstances  occur  which  make  its  pro- 
visions altogether  inapplicable,  it  may  be 
admitted  that  the  contract  has  no  longer 
any  effect ;  but  that  doctrine,  as  it  seems 
to  me,  does  not  apply  to  a  case  like  the 
present,  where  the  vessel  might  and 
ought  to  have  been  repaired,  and  where 
the  cargo  of  iron  could  have  been-  loaded 
and  carried  to  its  destination,  and  where 
the  contract  might  thus  have  been  fully 
performed  on  both  sides,  and  where  the 
contingency  which  has  occmTed  of  dam- 
age to  the  vessel  by  sea  perils  was  speci- 
ally contemplated  and  provided  for  in  the 
contract  itself. 

In  answer  to  questions  put  by  the 
learned  Judge,  the  jury  found  that  the 
time  necessary  for  getting  the  ship  off 
and  repairing  her  was  so  long  as  to  make 
it  unreasonable  for  the  charterers  to 
supply  the  agreed  cargo  at  the  end  of 
such  time,  and  so  long  as  to  put  an  end, 
in  a  commercial  sense,  to  the  commercial 
speculation  entered  upon  by  the  ship- 
owner and  the  charterers. 

If  the  general  views  which  I  have 
stated  with  respect  to  the  law  applicable 
to  this  case  bo  correct,  then  I  apprehend 
these  findings  by  the  jury  are  wholly 
immaterial,  and  that  the  defendants,  not- 
withstanding what  the  jury  have  so 
found,  would  be  entitled  to  our  judgment ; 
but,  as  such  findings  of  the  jury  seem  to 
have  proceeded  mainly  upon  the  inten- 
tion and  object  of  the  charterers  in 
agreeing  to  load  the  vessel,  it  appears  to 
me  that  they  cannot,  consistently  with 
the  view  of  the  law  which  I  have  ven- 
tured  to  express,  be  supported  in  point 
of  fact. 

The  underwriters  do  not  insure  against 
mere  delay  or  its  consequences,  nor 
against  wrongful  breaches  of  contract  or 
the  voluntary  surrender  of  a  charter* 
party ;  and,  assuming  that  the  charterers 
were  not  justified  in  their  refusal  to  load 


the  vessel  under  the  charter-party,  then  it 
is  clear  there  is  no  loss  of  freight  by  any 
of  the  perils  insured  against.  The  vessel 
was  not  wholly  lost,  but  might  and  ooglit 
to  have  been  repaired;  and  she  would 
then  have  been  capable  of  completing  the 
voyage  and  earning  the  freight. 

The  probable  delay  in  this  case  was 
provided  for  and  excepted  by  the  express 
terms  of  the  chatter-party ;  and  there 
was  consequently  no  breach  of  any  con- 
dition or  warranty— no  de&ult  or  breach 
of  the  charter-party  by  the  plaintiff ;  and 
not  even  a  breach  of  any  stipulation  in 
the  contract  for  which  an  action  for 
damages  could  have  been  maintained 
against  him  ;  and  therefore  in  my  opinion 
nothing  to  justify  the  charterers  on  that 
ground  or  under  the  provisions  of  tiie 
charter,  in  refusing  to  carry  it  out. 

If  the  charterers  were  not  entitled — as 
I  think  they  were  not — to  throw  up  the 
charter,  theu  the  remedy  of  the  plaintiff 
for  the  freight  is  against  them  (unless  he 
has  precluded  himself  from  that  remedy 
by  assenting  to  the  abandonment  of  the 
charter),  and  not  against  the  under- 
writers ;  and  I  think,  under  the  circum- 
stances, that,  upon  this  point,  the  view 
which  my  brother  Brett  originally  took 
at  the  trial  was  correct,  and  that  onr 
judgment  ought  to  bo  for  the  defendants. 

My  two  learned  brothers  being  of  a 
different  opinion,  the  judgment  of  the 
Court  will  be  entered  for  the  plaintiff. 

The  rulo  will,  therefore,  be  absolute 
to  enter  the  verdict  for  the  plaintiff  in 
the  first  action,  for  a  partial  loss  on  the 
ship,  the  amount  of  which  loss  is  to  be 
ascertained  by  an  average-stater,  as 
arranged  between  the  parties ;  and  also 
to  enter  the  verdict  in  the  second  action 
for  the  plaintiff  as  for  a  total  loss  of  the 
freight. 

Bale  absolute  accordingly. 


Attorneys — Norria,  for  plaintiff;  Field,  Boscoc, 
&  Co.,  agents  for  Bateson  &  Co.,  Liverpool,  toe 
defendants. 
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[IN  THE  HOUSE  OF  LOEDS.] 

DUSUAN    (clerk)    (plaintiff  in 

.  oyn  error,  defendant  in  the  Court 

■J        10    ■       6eZ<w)  V.  VIGAB  (defendant 

^  in  error, plaintiff  in  theOourt 

,     telow). 

TitJiet — Modtw — Conversion  into  "  Til- 
lage." 

Land  was  held  subject  to  a  modus  in  lieu 
of  tithe  until  it  should  he  converted  into 
tiUage,  when  a  yearly  rent  at  so  much  per 
acre  was  to  heeome payable ; — Held,  that  the 
building  a  house  upon  su^h  land  and  con- 
verting a  part  of  it  into  an  orchard  was  not 
a  conversion  itUo  tillage  or  a  breach  of  the 
modus,  and  that  the  same  modus  continued 
in  force. 

A  small  portion  of  the  land  was  con- 
verted into  a  garden  for  the  use  and  con' 
venienee  of  the  house : — Semble,  such  eon- 
version  was  not  a  conmersion  into  tillage. 

An  award  made  under  anInclosureAct  set 
out  the  "  tithe  money  payment  to  be  hereafter 
payable  out  of  lands  subject  to  mod/uses  in 
the  event  of  and  during  the  time  when  the 
lands  or  any  part  thereof  should  be  con- 
verted into  UUage."  A  schedule  to  the 
au?ard  shewed  the  actual  measurement  of 
the  land  in  giiesiion  to  be  la.  Ir.  3p. ;  the 
payment  to  be  made  on  conversion  \2s.  S^i.; 
and  the  payment  per  acre  10s.  The  owner 
having  converted  a  small  portion  into  gar- 
den, and  homing  paid  in  respect  of  that 
portion  after  the  rate  of  10s.  per  acre : — 
Held,  that  if  such  payment  was  of  right 
payable  in  respect  of  the  small  portion  so 
converted,  it  did  not  follow  that  payment 
must  be  made  in  the  same  way  in  respect  of 
the  rent  of  the  land  which  was  not  converted. 

This  was  a  proceeding  in  error  &om  a 
judgment  of  the  Court  of  Exchequer 
Chiunber  affirming  the  judgment  of  the 
Court  of  Common  Pleas  upon  a  Special 
Caae  stated  in  an  action  of  replevin,  in 
which  the  now  plaintiff  in  error  was  de- 
fendant, and  the  now  defendant  in  error 
was  plaintiff. 

The  action  was  brought  by  the  plaintiff, 
who  was  a  farmer  and  landowner  residing 
at  Pitney  in  the  connty  of  Somerset, 
against  the  defendant,  who  was  the  rector 
of  the  parish  of  Pitney,  to  recoTer  dam- 
ages for  a  distress  levied  on  the  plaintiff's 

Stw  Sbsibb,  42.— O.P. 


goods  for  the  sum  of  SI.  16s.  Sd.,  being 
six  years'  arrears  of  a  com  rent-charge 
alleged  to  be  due  to  the  defendant  as  for 
a  broken  modus. 

The  tithes  of  the  parish  of  Pitney, 
otherwise  Pitney  L'Ortie,  were  commuted 
before  the  Tithe  Commutation  Act  for  a 
com  rent-charge  by  an  award  made  under 
the  provisions  of  the  General  Inolosure 
Act,  41  Geo.  3.  c.  109,  and  the  Pitney 
Inclosure  Act,  42  Q«o.  3.  c.  xv.  (private). 
The  latter  Act  provided  tt^t  lands 
exempted  from  payment  in  kind  by 
moduses  were  not  to  be  affected,  but  the 
moduses  wei'e  to  continue  payable,  and 
the  lands  exempted  were  to  be  ascertained 
by  the  award.  The  award  stated  all  the 
particulars  relating  to  the  exempted  lands 
in  a  schedule ;  in  referring  to  which 
schedule  the  arbitrator,  after  stating  that 
in  the  Pitney  modus  schedule  appended 
to  his  award,  he  had  set  forth  the  lands, 
&o.,  subject  to  moduses,  and  that  the 
lands,  &e.,  exempted  by  moduses  were 
liable  to  become  subject  to  the  payment 
of  tithes  when  the  same  should  be  ocou-  ' 
pied  by  persons  not  i«siding  within  the 
parish  of  Pitney,  or  should  be  converted 
into  tillage,  used  the  following  language  : 
"I  have  inserted  in  the  said  schedule, 
opposite  to  such  lands,  the  tithe  money 
payment  to  be  hereafter  payable  thereout 
respectively  in  the  event  of  and  during 
the  time  when  the  same  lands  or  any 
part  thereof  may  bo  occupied  by  any 
person  or  persons  not  residing  within  the  - 
parish  of  Pitney,  or  shall  be  converted 
into  tillage  as  aforesaid."  The  particulars 
ascertained  by  the  schedule  in  respect  of 
the  lands  in  question  in  the  schedule  were 
therein  entered  in  ten  columns  as  follows 
— first.  No.  on  plan  422  ;  second,  property 
of  Matthews,  John,  sen. ;  third,  computed 
acreage  1  acre ;  fourth,  modus  payable 
yearly  Id. ;  fifth,  actual  measure  of  land 
la.  Ir.  3p. ;  sixth,  yearly  rent  to  be  paid 
to  the  rector  of  Pitney  when  the  modus 
lands  shall  be  occupied  by  non-resideifts, 
4s.  9d.  ;  seventh,  payments  per  acre  Zs. 
8|tZ. ;  eighth,  com  payment  at  8».  T^d.  per 
bushel,  4  gallons,  8^  pints ;  ninth,  yearly 
rent  to  be  paid  to  ttie  rector  of  Pitney 
when  the  modus  lands  shall  be  converted 
into  tillage,  128.  8^. ;  tenth,  payment 
per  acre  10<. ;  eleventh,  com  payment  at 
2Q 
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8s.  7\d,  per  biuhel,  1  bnshel  8  gallons  6^ 
pints. 

Abonfc  forty  years  before  tbe  action  a 
honse  had  be^  bnilt  on  part  of  No.  422, 
also  about  twenty-two  perches  had  been 
converted  into  a  garden  for  the  use  of  the 
boose,  and  the  remainder  had  been  planted 
for  an  orchard.  Down  to  October,  1869, 
the  modus  of  Id.  had  been  paid  and  ac- 
cepted. In  October,  1869,  the  agent  of 
the  rector  claimed  31.  Wa.  'Sd.,  being  six 
years'  arrears  of  the  com  rent  (12».  8^d.) 
charged  under  column  nine  of  the  sche- 
dule, on  the  ground  that  the  planting  of 
the  ground  as  an  orchard  was  a  breach  of 
the  modus,  and  the  conversion  of  part 
into  garden  was  a  conversion  into  tillage 
equivalent  to  a  conversion  of  the  whde 
into  tillage.  The  plainti£f,  now  respon- 
dent, revised  to  pay  the  whole  sum 
claimed,  but  he  tendered  the  sum  of  98., 
being  six  years'  arrears  in  respect  of  the 
twenty-two  perches  actually  converted 
into  garden  at  the  rate  of  10«.  per  acre 
specified  in  column  ten  of  the  schedule. 

In  order  to  try  the  question,  the  rector 
by  arrangement  distrained  for  the  amount 
ouimed,  the  plaintiff  replevied  in  the  So- 
mersetshire Gountv  Court.  The  action 
was  removed  to  we  Conrt  of  Common 
Pleas,  and  the  opinion  of  the  Court  was 
asked  on  a  Special  Case,  whether  the 
plaintiff  was  entitled  to  recover  damages 
m  respect  of  the  distraint.  If  he  was  not 
so  entitled,  the  judgment  was  to  be  en- 
tered for  the  defendant's  claim  of  31. 
16«.  3d.  and  costs. 

The  Court  of  Common  Pleas,  and,  in 
error,  the  Court  of  Exchequer  Cham- 
ber, gave  judgment  in  favour  of  the  de- 
fendant for  the  fall  amount  of  damages 
claimed  and  costs,  being  of  opinion  that 
there  had  been  no  conversion  into  tillage, 
and  that  the  modus  continued  in  force. 
For  the  report  in  the  Exchequer  Chamber, 
see  40  Law  J.  Bep.  (n.b.)  C.P.  229. 

Philbrick  and  Edwin  Jones,  for  the 
plaintiff  in  error. — The  conversion  into 
garden  of  a  part  was  a  conversion  into 
tillage,  and  the  conversion  of  the  remain- 
der into  an  orchard  was  a  conversion  to 
another  use  and  nature.  In  Bedingfidd 
V.  Fecik  (1)  such  a  conversion  was  ex- 
(1)  Cro.  EUz.  467». 


preesly  mentioned  as  one  of  the  modes  of 
conversion  which  would  render  land 
which  was  subject  to  a  modns  liable  to 
the  payment  of  tithe.  Tillage  does  not 
necessarily  imply  the  use  of  a  plough.  In 
Birch-v.  Stevenson  (2)  the  expression  was — 
if  the  land  be  broken  up,  ploughed  or  con- 
verted into  tillage.  In  the  Pitney  Inolosure 
Act,  the  commissioner  is  ordered  to  pub- 
lish directions  as  to  the  laying  down, 
ploughing,  tilling  and  folding  of  tne  lands 
to  be  incfosed,  so  that  in  this  very  act  a 
distinction  is  drawn  between  ploughing 
and  tillage.  But  any  conversion  of  land 
subject  to  a  modus  would  destroy  the  mo- 
dus, as  by  converting  grassland  into  a  hop- 
jBxd—Bolle's  Abr.  661,  Dismes  F.  2;  or  a 
conversion  of  fulling  mills  into  com  miUs 
—Gom.  Dig.  499,  Dismes  H.  12  and  469, 
E.  20.  Moreover  a  modus  must  be  cer- 
tain, it  must  discharge  the  lands  alto- 
gether or  &om  a  certain  tithe ;  a  modns  of 
so  much  per  pound  according  to  the 
valne  of  the  land  or  of  one  kind  of  tithe 
for  another  kind  is  void — Oom.  Dig.  485, 
486,  E.  16,  1?.  Therefore,  both  by  the 
conversion  of  a  part  into  garden  and 
by  the  conversion  of  part  into  orchard, 
this  whole  modus  is  destroyed,  or  at  least 
suspended,  and  tithes  are  payable  out  of 
this  land  after  the  rate  specified  in  tbe 
schedule  to  the  award. 

Manisty  and  Charles,  for  the  respondent, 
were  not  called  on. 

The  Lobd  Ghakcellob. — So  far  as  the 
question  raised  by  this  appeal  relates  to 
tne  garden  land,  there  is  no  reason  for 
your  Lordships  expressing  any  opinion, 
because  the  respondent  has  tendered  the 
amount  which  would  nnder  the  award  be 
payable  in  respect  of  the  twenty-two 
perches  which  have  been  converted  into 
garden,  and  also  because  of  the  nature  of 
tiie  pleadings  by  which  the  only  qnestion 
raised  was  whether  the  plaintiff  was  en- 
titled to  recover  damages,  or  whether  the 
defendant  should  recover  the  amoont  of 
31. 16«.  3d. 

The  language  of  the  commissioner  with 
reference  to  the  award, — "  I  have  inserted 
in  the  said  schedule,  opposite  to  such 
lands,  the  tithe  money  payment  to  be 
hereafter  payable  thereout  respectively  in 
(2)  3  Tannt.  469. 
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the  event  of  and  during  tbe  time  when 
the  same  lands  vr  any  part  thereof  may  be 
occnpied  by  any  person  or  persons  not 
residing  in  the  said  parish  of  Pitney,  or 
shall  be  converted  into  tillage,"  wonld 
hare  allowed  of  the  argoment  that  con- 
Tersion  of  any  psu^  of  the  land  into  til- 
lage would  make  the  whole  liable  to  the 
payment  of  tithe  money,  and  that  by  the 
conversion  of  a  part  into  garden  ground 
the  modus  was  wholly  destroyed,  but  no 
such  argument  was,  wisely,  addressed  to 
this  House.  Tbe  Act  which  is  recited 
in  the  award  was  intended  once  for  all 
to  settle  the  future  payments  between 
these  parties,  and,  except  for  the  purpose 
of  illustration  in  argument,  we  have 
nothing  to  do  with  the  land  as  it  would 
have  stood  if  the  tithe  had  not  been 
commuted.  The  modnses  were  of  a  very 
special  and  peculiar  kind,  as  to  the  law- 
fulness of  which  it  is  just  possible  that 
before  the  passing  of  the  Act  some  doubt 
might  have  existed,  but  of  course  none  can 
be  raised  now.  The  only  question,  there- 
fore, is  that  which  is  raised  by  the  Special 
Case, — ^whether  the  plaintiff  in  the  Court 
below  is  entitled  to  recover  damages,  and 
the  question  is  Umited  to  the  conversion 
of  part  of  the  land  into  orchard.  Now 
it  cannot  be  seriously  argued  that  the 
planting  of  land  with  trees  is  a  conversion 
mto  tillage.  But  the  award  made  in 
pursuance  of  the  Act  expressly  shews 
that  unless  converted  into  tillage  this 
land  is  exempt  &om  tithe.  The  argu- 
ment, in  fact,  is  that  the  words  "  con- 
verted into  tillage "  do  not  mean  what 
they  state  but  something  wholly  different, 
or  that  they  mean  converted  into  any 
other  kind  of  use,  in  respect  of  which 
other  tithes  would  be  payable.  I  should, 
therefore,  advise  that  the  judgment  of  tbe 
Court  of  Exchequer  Chamber  be  affirmed, 
and  this  appeal  be  disnussed  with  costs. 

LoBDS  CBELHSroBD  and  CoLONBAT  Con- 
curred. 

Apjpeal  dismissed  wUh  costs. 


Attorneys — LowleES,  Nelson  &  Jones,  for  plaintiff 
in  enoT ;  Yizaid,  Crowder  &  Anstie,  agents  for 
Ivson,  of  Dchester,  ibr  defendant  in  enor. 
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1873. 
June  16. 


ALLEN  (chrJe)  V.  THE  BISHOP 
OF  OLOnCESTEB  AND  BRISTOL 
AND  THE  BIQHT  KEV.  DAVID 
ANDEESON  AND  THE  EEV. 
CHABLES   HILL  WALLACE. 

Ghuroh  Building  Act-,  5  Oeo.  4.  c.  103— 
Bight  of  PresentaUon  to  Incumbency — 
Election  of  Trustee. 

Section  6  of  the  5  Oeo.  4.  c.  103,  a 
church  building  Act,  provides  that  the  per- 
sons subscribing  601.  to  the  building  of  a 
church  built  under  that  Act  shaU  have 
power  to  elect  three  trustees  from  among 
tliemsel'Bes  for  the  management  of  the  tem- 
poral affairs  of  the  church,  and  for  the 
nomination  to  the  bishop  of  a  spiritaai  per- 
son to  serve  the  same ;  such  trustees  to  be 
called  life-trustees.  Section  7 provides  that 
in  case  of  the  death  or  resignation  of  amy 
of  such  trustees,  the  majority  of  the  sui>- 
soribors  of  501.  present  at  a  meeting,  which 
the  surviving  trustee  or  trustees  are  required 
to  convene,  may  elect  from  among  them- 
selves amother  person  to  be  a  life  trustee  in 
the  place  of  the  trustee  so  dying  or  resign- 
ing. Section  12  limits  the  right  of  nomi- 
nation by  the  Ufe  trustees,  elected  under 
sections  6  and  1  to  the  first  two  turns  or  to 
any  number  of  turns  that  may  occur  within 
forty  years  after  the  consecration  of  the 
church.  AU  subsequent  twminations  were 
to  be  in  Oie  incumbent  of  the  parish  in  which 
such  church  should  be  built;  and  if  aU  the 
subscribers  entitled  to  elect  trustees  should 
die  within  the  forty  years.  Si's.,  the  nomina- 
tions are  to  be  made  by  the  incumbent  dmnng 
sy^h  period.  "  Provided  also  that  if  all 
such  svl)scribers  shall  die  so  that  no  such 
election  of  any  trustee  can  be  made,  and 
any  one  of  the  trustees  for  the  time  shall 
die  or  vacate,  then  and  in  every  such  case 
the  incumbent  for  the  tim^  being  shall  be 
and  become  a  trustee  to  use  and  exercise  all 
powers  and  authorities  given  to  trustees 
under  the  provisions  of  this  Act "  ; — ^Held, 
that  where  only  one  subscriber  of  501.  was 
left  surviving,  and  only  one  trustee  by  elec- 
tion, the  incumbent  of  the  parish  became 
trustee  ex  officio  jointly  with  the  surviving 
trustee  by  election,  and,  on  the  death  of  the 
latter  within  the  forty  years,  entitled  to  no- 
minate  on  the  vacancy  in  the  incvmhmoy  of 
the  chwreh. 
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In  1830,  F.  and  others,  exceeding  three 
in  number,  subscribed  501.  a-piece  towards 
buUding  a  church  which  was  built  under 
the  above  Act.  Three  life  trustees  were 
dnly  elected,  wlw  all  died,  and  fresh 
trustees  were  elected  in  their  places.  In 
April,  1866,  <ynly  one  of  these  new  trus- 
tees thus  elected  in  the  place  of  the  original 
trustees,  viz.,  S.,  was  living.  In  July,  186G, 
F.,  believing  that  he  was  the  sole  surviving 
subscriber  of  501.,  and  being  wvaware  that 
H.  was  yet  aiive,  went  through  the  form  of 
ptiblishing  a  notice,  in  the  mode  prescribed 
by  the  Act,  convening  a  meeting  of  the 
subscribers  of  501.,  and  at  the  time  and 
place  mentioned  in  the  noUce  he  elected 
himself  a  life  trustee.  In  April,  1867,  H., 
the  survivor  of  the  trustees,  died,  and  F. 
thereupon  became  in  fact  the  sole  surviving 
euibscnber  of  501.  On  the  11th  of  Augtut, 
1867,  the  incumieMa/  of  the  church  became 
vacant,  and  F.  immediately,  viz.,  on  the 
22nd  of  August,  1867,  nominated  the  Bev. 
J.  A.  The  bishop  refused  to  accept  that 
nomination,  and  approved,  licensed  and  m- 
ducted  another  derk  who  had,  on  the  19th 
of  August,  1867,  been  nomdnated  by  the 
incumbent  of  the  parish.  By  this  time  F. 
had  discovered  thai  in  July,  1866,  Ae  was 
not  the  sole  surviving  subscriber  of  501. 
He  therefore  went  through  the  form  of  con- 
vening anotlier  meeting  for  the  20  th  of  Sep- 
tember,  1867,  at  which  he  again  elected 
himself  a  life  trustee  in  the  place  of  JET.,  the 
original  trustee,  a/tid  on  the  sama  day  he 
again  nominated  the  Rem.  J.  A.  to  the 
bishop : — Held,  that  prior  to  the  incum- 
bency becoming  vacant  in  August,  1867, 
the  incumbent  of  the  parish  had  become  a 
trustee  jointly  with  the  then  surviving  trus- 
tee, and  had  a  right  of  nomination  of  a 
spiritual  person  to  serve  tlie  church,  and 
that  H.  was  not,  either  on  the  22nd  of 
August  or  on  the  20th  of  September,  1867, 
a  sole  trustee  either  by  election  or  by  reason 
qf  his  being  the  sole  surviving  subscriber  of 
501.,  and  therefore  hewas  not  solely  entitled  to 
nominate  to  the  living  on  either  of  those  days. 

This  was  a  proceeding  in  error  from  a 
judgment  of  the  Court  of  Exchequer 
Chamber,  which  had  affirmed  a  judgment 
of  the  Court  of  Common  Pleas  upon  an 
action  of  guare  impedit,  in  which  the 
&ctB  were  stated  in  a  Special  Case.    The 


case  before  the  Court  of  Exchequer 
Chamber  is  reported  in  38  Law  J.  Bep. 
(n.8.)  C.P.  841,  and  before  the  Court  of 
Common  Fleas  in  the  same  volume  at  p. 
263,  sub  nom.  Fowler  and  another  v.  The 
Bishop  of  Gloucester,  where  the  Special 
Case  is  printed. 

The  question  was  whether  Mr.  Fowler, 
the  co-plaintifiP,  with  the  now  plaintiff  in 
error  in  the  Courts  below,  had  a  right  to 
nominate  or  present  the  plaintiff  in  error 
to  the  Bishop  of  Gloucester  aa  a  spiritual 
person  to  serve  the  church  of  the 
Holy  Trinity,  Hotwells,  in  the  city  of 
Bristol,  which  church  had  been  built 
under  the  Church  Building  Act,  5  G^eo.  4. 
c.  103.  This  Act,  after  providing  for  the 
election  of  life  trustees  by  a  majorify  of 
the  subscribers  of  501.  and  upwards  to> 
wards  the  building  of  the  church  and  iae 
the  election  of  trustees  in  -succession  to 
any  of  those  first  elected  who  might  die 
or  resign,  enacts,  by  section  12,  as  fol- 
lows— "  And  be  it  farther  enacted  that 
the  life  trustee  or  trustees  of  any  such 
church  or  chapel  which  shall  be  bnilt  or 
purchased  by  private  subscription  mav 
nominate  for  the  first  two  turns  whiw 
shall  occur  after  the  consecration  of  the 
church  or  chapel,  or  for  any  number  of 
tarns  which  may  occur  during  the  space 
of  foriy  years  after  the  same,  to  the  bishop 
of  the  diocese  for  his  approbation  and 
license,  a  spiritual  person  to  serve  the 
same;  and  all  subsequent  nominations 
shall  be  in  the  incumbent  of  the  parish 
or  extra-parochial  place  4n  which  such 
church  or  chapel  shall  be  built  or  pur- 
chased ;  unless  in  case  of  such  chapel  being 
made  a  district  church  as  hereinafter 
mentioned,  in  which  case  such  subsequent 
nomination  shall  be  in  the  patron  of  the 
church  of  the  original  parish ;  and  in  case 
of  any  neglect  of  any  trustee  or  trustees, 
patron  or  mcumbent  respectively,  to  make 
such  nomination,  the  same  shc^  lapse  as 
in  the  case  of  actual  benefices ;  and  if  all 
the  subscribers  entitled  to  elect  trustees 
shall  die  before  such  nominations  shall 
have  been  made,  or  such  forty  years  shall 
have  elapsed  as  aforesaid,  then  and  in 
every  such  case  the  nomination  shall  be 
made  by  the  incumbent  daring  such 
period.  Provided  also,  that  if  all  such 
subscribers  shall  die,  so  that  no  saoh 
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election  of  any  trasteea  can  be  jnade,  and 
any  one  of  the  trustees  for  the  time  shall 
die  or  yacate,  then  and  in  every  such  caee 
the  incnmbent  for  the  time  being  shall  be 
and  become  a  trustee,  to  use  and  exercise 
all  powers  and  authorities  given  to  trus- 
tees nnder  the  provisions  of  this  Act." 

In  the  year  1830  the  church  or  chapel 
of  the  Holy  Trinity,  Hotwells,in  the  parish 
of  Clifton  and  city  of  Bristol,  was  built  by 
subscriptions  under  the  above  Act,  and  a 
Mr.  Fowler  was  one  who,  with  many  others, 
subscribed  upwards  of  50Z.  towards  its 
building.  On  the  6th  of  October,  1830, 
Sir  B.  T.  Hartopp,  Bart.,  Thomas 
Whipple,  and  A.  G.  H.  Battersby  were 
duly  elected  trustees  under  section  6  of 
the  Act ;  and  on  the  8th  of  the  same 
October,  they  nominated  the  B«y.  J. 
Hensman.  On  the  26th  of  August,  1833, 
Mr.  Isaac  Cooke  was  elected  trustee  in 
the  place  of  Sir.  E.  T.  Hartopp,  deceased. 
On  the  2lBt  of  September,  1836,  J.  S. 
Harford  was  elected  trustee  in  the  place 
of  Thomas  Whippie ;  and  on  the  17th  of 
July,  1854,  the  Bev.  J.  Hensman,  who 
had  previously  resigned  the  incumbency, 
and  A.  Hillhonae,  were  elected  life  trustees 
in  the  places  of  A.  Q.  H.  Battersby  and 
L  Cooke,  deceased.  In  April,  1864,  the 
Bev.  J.  Hensman  died,  and  no  new  trustee 
was  appointed  in  his  place.  On  the  16th 
of  Apnl,  1866,  J.  S.  Harford  died,  and 
no  trustee  was  elected  in  his  place. 
At  that  time  Mr.  Fowler  and  A.  Hill  house 
were  the  sole  surviving  subscribers  of 
502.  to  the  building  of  the  church.  In 
July,  1866,  Mr.  Fowler,  not  being  aware 
tiiat  A.  Hillhonse  was  alive,  called  a 
meeting  of  subscribers  of  501.,  at  which 
he  elected  himself  a  life  trustee.  On  the 
9th  of  April,  1867,  A.  Hillhouse  died. 
On  the  11th  of  August,  1867,  the  incum- 
bency of  the  church  became  vacant  by 
the  resignation  of  the  Bev.  Humphrey 
Allen,  at  that  time  incumbent  of  it.  On 
the  19th  of  August,  1867,  the  Vicar  of 
Clifton,  the  defendant  Anderson,  nomi- 
nated the  defendant,  the  Bev.  C.  H.  Wal- 
lace, as  his  clerk  to  serve  the  church ;  and 
on  the  22nd  of  August,  1867,  Mr.  Fowler 
nominated  the  plamtiff,  the  Bev.  J.  Allen. 
The  bishop  approved,  licensed  and  in- 
ducted the  Bev.  C.  H.  Wallace.  Mr. 
Fowler,  conoeiving  that  his  nominatioii 


had  not  been  accepted  by  the  bishop  on 
account  of  some  irregularity  in  his  ap- 
pointment of  himself  as  life  trustee,  went 
through  the  form  a  second  time  of  con- 
vening a  meeting,  and  of  electing  himself 
a  trustee ;  and  on  the  20th  of  September, 
1867,  he  again  nominated  the  Bev.  J. 
Allen  to  serve  the  church.  But  the  bishop 
refused  to  accept  the  nomination,  on  the 
ground  that  he  had  previously  acted  on 
the  nomination  of  the  defendant,  the  Bight 
Bev.  David  Anderson. 

Therefore  the  plaintiff  brought  their 
action  against  the  defendants  declaring 
that  they  had  unjustly  hindered  the  plain- 
tiff, J.  Fowler,  from  nominating  and  pre- 
senting the  plaintiff,  J.  Allen,  to  the 
church.  The  question  left  by  the  Special 
Case  for  the  opinion  of  the  Court  (which 
was  to  have  liberby  to  draw  inferences), 
was  "  whether  the  plaintiff,  Fowler,  was 
at  the  time  of  either  of  the  nominations 
made  by  him  of  the  plaintiff,  the  Bev. 
J.  Allen,  to  the  said  church  entitied  to 
nominate  or  present  thereto." 

The  Court  of  Common  Pleas  and,  on 
error  brought,  the  Court  of  Exchequer 
Chamber  had  given  judgment  against 
the  plaintiffs,  on  the  ground  that  Mr. 
Fowler  did  not  become  a  life  trustee  b^ 
election  or  otherwise,  and  that  the  nomi- 
nations made  by  him  were  therefore  invalid. 
From  this  judgment  the  Bev.  J.  Allen 
now  brought  error  alone,  and  m  forma 
pauperis. 

Philbriek  (Dawson  Tdverton  with  him) 
was  heard  for  the  plaintiff  in  error. 

Lopes  and  Ledyard,  for  the  defendants 
in  error,  were  not  called  on. 

The  Lord  Chancbllob. — ^The  present 
appeal  cannot  succeed  unless  Mr.  Fowler 
was  the  sole  trustee  at  the  time  of  pre- 
sentation by  him  to  the  bishop  of  the 
plaintiff,  Mr.  Allen.  A  question  has  been 
raised  whether  there  is  any  provision 
made,  by  section  7  of  the  Act  referred  to, 
for  filling  the  place  of  a  trustee  appointed 
in  place  of  one  of  the  three  first  appointed 
trustees,  and  as  in  this  case  all  the  three 
first  appointed  trustees  had  been  replaced 
by  others,  the  last  of  whom  was  Mr.  Hill- 
house,  who  died  in  April,  1867,  if  on  the 
true  construction  of  the  Act  we  should 
hold  that  no  each  provision  is  made  by 
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Qxe  Let,  it  would  follow  that  Mr.  Fowler 
never  became  a  life  tmstee,  and  that  he 
was  not  entitled  to  make  a  valid  present 
tation  to  this  incombenOT.  ABSoming, 
however,  that  the  self-election  of  Mr. 
Fowler  as  trustee  was  in  all  respects 
valid,  he  still  would  not  thereby  become 
a  sole  trustee,  because  in  that  case  the 
provisions  of  the  12th  section  would  come 
mto  operation,  and  as  all  the  trustees  were 
dead,  and  there  were  no  surviving  sub- 
scribers so  that  no  election  of  any  trustee 
oonld  be  made,  the  incumbent  of  the  parish 
in  which  the  church  was  built,  in  this  case 
the  defendant,  the  Bight  Bev.  D.  Ander- 
son, became  and  was  a  trustee,  entitled  to 
nse  and  exercise  the  powers  and  authori- 
ties given  to  trustees  under  the  provisions 
of  the  Act,  and  therefore  entitled  to  pre- 
sent to  this  inoumben<7. 

The  bishop  having  accepted  the  clerk 
presented  to  him  by  Mr.  Anderson,  the 
daim  of  the  plaintifT  altogether  fails,  and 
it  follows  that  this  appeal  must  be  dis- 
missed with  costs. 

LosDS  CHEUisroBD  and  Golonsat  con- 
oarred. 

Appeal  diimuBed  with  eotts, 

AttomeyB — Poole  &  Bnghes,  for  plaintiff  in  error ; 
Young,  Maples,  Teesdale  &  Kelson,  for  defen- 
dants in  error. 


7.  J 


BUSNS  V.  F0UL80N. 


1878. 
May  3. 
July" 

Master  and  Servant — Negligence  of  Ser- 
vant— Acting  vfithin  Scope  of  Employment. 

One  W.  was  employed  to  cart  certain 
iron  to  a  wharf,  and  the  defendant,  a  steee- 
dore,  to  ship  it  on  board  a  ship  alongside ; 
the  defendimi's  foreman,  who  was  acting 
for  him,  being  dissatisfied  wiih  the  uncart- 
ing of  the  iron  by  W.'s  carters,  got  into  the 
eart,  threw  otU  some  iron,  and  in  so  doing 
ityured  the  plain^ff.  Two  of  the  plaintiff's 
witnesses  said  it  was  the  duty  of  W.'s 
carters  to  put  the  iron  on  the  ground,  and  of 
the  stevedore  then  to  take  it;  this  was  the 
only  evidence  as  to  the  duty  of  the  defen- 
dant and  his  servants  i — Held,  by  GaovB, 
J.,  and  DeidiAN,  J.,  that  it  was  a  question 
for  the  jwy  whether,  in  the  partkmar  case, 
the  foreman  wot  acting  wUMn  Ute  scope  of 


his  employment ;  bvi  by  Brett,  J.,  thai  the 
Judge  was  bofund  to  say  that  what  was  done 
by  him  was  done  before  his  employment  by 
the  defendant  commenced. 

This  was  an  action  for  injury  caused  to 
the  plaintiff  by  the  servant  of  the  defen- 
dant. The  facts  are  fully  stated  in  the 
judgments  of  the  Court.  At  the  trial  a 
nonsuit  was  entered,  with  leave  to  the 
plaintiff  to  move  to  enter  a  verdict  for 
30;.  if  the  Court  should  think  fit,  and  a 
rule  nisi  was  granted  pursuant  thereto. 

Qully  shewed  cause. 

0.  Orompton  supported  the  rule. 

The  following  cases  were  referred  to — 
Greenwood  v.  Seymour  (1),  Limpus  v.  The 
London  General  OmnOnts  Company  (2), 
Page  v.  Defries  (3),  AUwi  v.  The  London 
and  SotUh  Western  Baihoay  Company  (4), 
Whatman  v.  Pearson  (5),  Bayley  v.  The 
Manchester  Baikaay  Company  (6),  The 
Thetis  (7),  Banoick  v.  The  English  Joint 
Stock  Bank  (8),  Huzzey  v.  Field  (9), 
Storey  v.  Ashton  (10)  and  PouUon  v.  The 
London  and  South  Western  Baikecof  Com- 
pany (11). 

Our.  ado.  mtU. 

The  Court  differing  in  opinion,  the 
following  judgments  were  now  (on  July 
7)  delivered — 

Denmah,  J. — ^In  tiiis  case,  which  was 
tried  before  the  Judge  of  the  Passage 
Court  who  nonsuited  the  plaintiff  a  nUe 
was  obtained  to  set  aside  that  nonsuit, 
and  to  enter  a  verdict  for  the  plamtiff  for 
80Z.  damages  if  this  Court  should  think 
fit.    It  was  assumed  upon  the  argument 

(1)  7  Hurl.  &  N.  Sefi ;  s.  c.  80  Law  J.  Baa. 
(h.b.)  Ezoh.  327. 

(2)  1  Enrl.  &  C.  626 ;  8.  &  32  Law  I.  Ben. 
(h.b.)  Excb.  84. 

(8)  7  B.  &  a  187. 
(4)  40  Law  J.  Bep.  (11.8.)  Q.B.  65. 
(6)  37  Law  J.  Tiep.  (k.8.)  C.P.  156 ;  s.  c  La* 
Bep.  8  C  J*.  422. 

(6)  41  Law  J.  Bep.  (h.b.)  CJP.  278 :  a.  c  (Kt 
Ch.)  42  Law  J.  Bep.  (k.8.)  C.T.  78. 

(7)  38  Law  J.  Bep.  (h.s.)  Adm.  42. 

(8)  36  Iaw  J.  Bep.  (n.8.)  Exeh.  147 ;  s.  c.  Law 
Bep.  2  Ex.  259. 

(9)  2  Cr.  M.  &  B.  482 ;  s.  c  4  Lav  J.  Bep. 
(ir,s.)  Bzch.  239. 

(10)  38  Law  J.  Bep.  (k.8.)  OB.  228 ;  a.  c.  Law 
'y.  4  Q.B.  476. 

[11)8  B.  &  8.  616 ;  a.  e.  86  Law  i.  Bep.  (ir.s.) 
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of  {he  rale  by  the  ooiuiBel  on  both  sides, 
and  I  think  we  are  also  bound  to  asstune, 
that  this  reserration  means  that  the 
plaintiff  is  to  be  entitled  to  the  verdict 
for  30Z.  if  this  Conrt  should  be  of  opinion 
that  there  was  evidence  upon  which  the 
jury  might  not  unreasonably  have  found 
for  the  plaintiff.  I  am  of  opinion  that 
there  was  such  evidence.  The  material 
facts  proved  at  the  trial  were  as  follows — 
The  defendant  was  a  stevedore,  who  was 
employed  to  ship  some  iron  rails  which 
were  to  go  by  a  ship  lying  in  the  Liver- 
pool Docks.  He  had  a  foreman  named 
Malone,  who,  on  the  day  in  question,  was 
acting  for  him  at  the  dock.  The  iron  rails 
in  question  were  being  unloaded  &om  a 
cart,  which  belonged  to  one  Wood  and 
was  standing  at  a  small  distance  &om  the 
ship  on  board  of  which  the  rails  were  in 
course  of  being  loaded.  The  carter,  in 
unloading  the  rails,  was  putting  them 
down  on  one  side  of  the  cart,  when  Ma- 
lone, for  what  purpose  is  not  stated,  but 
I  think  it  may  be  inferred  in  order  to 
assist  his  own  operations  in  some  way, 
told  him  to  put  tnem  on  the  other  side, 
and  upon  his  refiisal,  got  into  the  cart, 
and  threw  out  some  rails,  one  of  which 
injured  the  plaintiff — a  passer-by.  The 
only  evidence  in  relation  to  Poulson  or 
Malone' s  duty,  in  respect  of  the  iron  rails 
in  question,  was  as  follows :  The  second 
witness,  a  warehouseman  in  the  service  of 
the  plaintiff's  employers,  in  his  cross- 
examination,  said,  "Poulson  is  a  steve- 
dore. He  receives  the  iron  rails  afber 
they  are  thrown  out  on  the  ground,  and 
takes  them  to  the  ship."  The  carter,  in 
his  oross-ezamination,  said,  "It  is  our 
duty  to  put  the  rails  down  out  of  the  cart 
on  the  ground,  and  then  the  stevedore 
takes  them  to  the  ship."  It  was  contended 
for  the  defendant  that  upon  these  facts 
there  was  no  evidence  upon  which  a  jury 
could  have  found  a  verdict  for  the  plain- 
tiff, and  upon  this  ground  the  learned 
Judge  nonsuited  the  plaintiff.  The  con- 
tention before  us  on  the  part  of  the  de- 
fendant was  that,  inasmuch  as  the  duty 
of  the  stevedore  did  not  commence  in 
relation  to  any  particular  portion  of  the 
rails  in  question  until  they  were  on  the 
ground,  it  was  impossible  to  hold  the  de- 
fendant liable  for  the  act  of  Malone  in 


throwing  the  rail  in  question  from  the 
cart ;  that  that  act  could  not  be  within 
the  scope  of  his  employment  or  duty, 
being  an  act  done  at  a  period  antecedent 
to  that  at  which  his  duty  in  relation  to 
that  iron  commenced,  and  at  a  plaoe 
where  he  had  no  business  to  be  meddling 
with  it  at  aU.  In  my  opinion  this  con- 
tention of  the  defendant  proceeds  on  too 
narrow  a  view  of  the  duty  or  employment 
of  Malone ;  and  that  the  cases  appuoable 
to  the  subject  establish  that  even  though 
in  the  ordma/ry  course  of  his  employment 
it  would  not  be  a  part  of  Malone  s  duty  to 
assist  in  moving  the  rails  ftom.  the  cart, 
it  was  still  a  question  for  the  jury,  and 
not  for  the  Judge,  whether,  in  this  par- 
ticular case,  he  was  acting  within  the 
scope  of  his  employment.  It  cannot,  I 
think,  be  contended  in  this  case  that  the 
Judge  or  jury  were  bound  to  hold  that 
Malone  was  acting  for  any  purpose  of  his 
own  as  distinguished  from  his  master's 
service,  as  was  the  case  in  Storey  v.  Ash- 
ton  (10),  where  the  carman,  by  whose 
negligence  the  plaintiff  was  injured,  had 
been  induced  by  a  clerk  of  the  defendants 
to  drive  in  a  wrong  direction  after  busi- 
ness hours  on  buoness  of  the  clerk's; 
nor,  as  it  appears  to  me,  if  it  was  a  ques- 
tion for  the  jury,  would  it  be  unreasonable 
for  them  to  have  found  that  he  was  acting 
within  the  scope  of  his  employment,  in- 
asmuch as  they  might  not  unreasonably 
have  thought  that  the  act  was  one  done 
for  his  master's  benefit,  and  with  a  eealous 
desire  to  expedite  the  work,  and  for  aught 
I  know  in  a  manner  proper  and  even 
usual,  under  the  circumstances,  for  a  per- 
son employed  as  Malone  was  at  the  time. 
In  Joel  V.  Mormon  (12),  which. though  a 
Nisi  Prius  case  is  cited  with  approvu  in 
many  other  cases  decided  by  the  Courts, 
Parke,  B.,  says :  "  The  master  is  only 
liable  where  the  servant  is  acting  in  the 
course  of  his  employment;"  but  he  im- 
mediately adds,  "If  he  was  goin?  out  of 
his  way  against  his  master's  implied  com- 
mands when  driving  on  his  master's  busi- 
ness, he  would  make  his  master  liable  ; " 
and  earlier  in  the  summing  up,  "  If  the 
servant,  being  on  his  master's  business, 
took  a  Mtowr  to  call  upon  a  Mend,  the 

(12)  6  Car.  &  P.  601. 
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master  wDl  be  responsible,"  and  this  view 
of  tbe  law  is  entirely  in  accordance  vrith 
the  judgment  in  Whatman  y.  Pearson  (3), 
cited  for  the  plaintiff,  which  indeed  is  a 
stronger  case,  inasmuch  as  there  the  ser- 
vant acted  in  violation  of  his  instractions. 
No  donbt  cases  may  be  pnt  in  which  a 
servant  may  so  conduct  himself  about 
goods  of  lus  master  with  which  he  is 
dealing  as  servant  as  to  make  it  clear 
that  the  master  is  not  responsible  for  his 
negligence  ia  the  conrse  of  stich  conduct. 
Storey  v.  Ashion  (10),  mentioned  above, 
and  Mitchell  v.  Crassweller  (13)  were  such 
cases,  but  can  it  be  said  that  in  the  pre< 
sent  case  it  would  have  been  unreasonable 
for  a  jury  to  find  that  the  act  of  the  fore- 
man in  getting  into  the  cart,  and  throW' 
ing  the  iron  down,  was  an  act  bona  fide, 
and  not  unreasonably  done  in  the  zealous 
discharge  of  his  duty  to  his  master  in  the 
course  of  the  business  he  was  employed 
upon,  and  if  they  were  of  that  opimon, 
might  they  not  also  properly  find  that  he 
was  acting  within  the  scope  of  his  em- 
ployment? I  think  thev  might,'  and 
therefore  that  this  nonsuit  was  wrong, 
and  thai^  by  virtue  of  the  understanding 
at  the  trial,  the  rule  should  be  made  ab- 
solute to  enter  a  verdict  for  302. 

My  brother  Grove  agrees  with  me  that 
in  this  case  there  was  evidence  for  the  juiy, 
and  that  the  nonsuit  was  therefore  wrong. 

Bbett,  J. — In  this  case  the  plaintiff 
sued  the  defendant  for  injuries  alleged  to 
be  caused  by  the  defendant's  servant. 
The  case  was  tried  before  the  Judge  of 
the  Passage  Court  at  Liverpool  and  a 
jury.  The  plaintiff  in  his  evidence  stated 
that  he  was  in  the  employ  of  Messrs. 
Davis  Sb  Go. ;  that  he  was  at  work  for 
them  at  the  Huskisson  Dock;  that  one 
Malone,  the  defendant's  foreman,  threw 
an  iron  rail  off  a  cart,  which  struck  and 
crashed  him  the  plaintiff;  Malone,  he 
said,  was  ordering  the  truck  men  to  take 
the  iron  from  the  cart  to  the  ship.  Felix 
Brocksop,  being  examined,  said  that  he 
was  outside  warehouseman  to  Davis  & 
Co.,  that  he  saw  Malone  unloading  the 
cart,  and  saw  hiiu  throw  the  iron  off  the 
cart.  Being  cross-examined,  he  said  that 
the  defendtmt  is  a  stevedore,  that  he  at 

(13)  13  Com.  B.  Bop.  287 ;  s.  c  22  Law  J.  Rep. 
(ma)  C.P.  100. 


such  reeeivea  the  iron  raUs  after  they 
are  thrown  out  of  the  cart  on  to  the 
ground,  and  takes  them  to  the  ship.  The 
cart  was  the  cart  of  Wood,  a  carrier. 
James  Gradle  stated  that  he  saw  Wood's 
carter  unloading  the  iron,  and  saw  Malone 
throw  the  iron  out  of  the  cart.  Edward 
StringfeUow  said  that  he  waa  Wood's 
carter,  that  he  was  canying  the  iron  rails, 
that  he  was  putting  them  down  on  the  off 
side  of  the  cart,  when  Idalone  told  him  to 
put  them  on  the  other  side,  and  when  ho 
would  not  do  so  Malone  got  inio  tJie  cart 
and  threw  the  iron  ottt.  Being  cross- 
examined,  he  said,  it  is  our  duty  to  put  the 
railt  down  out  of  the  cart  on  the  gromid, 
<uid  then  the  stevedore  takes  them  to  the 
ship.  Upon  this  evidence  the  learned 
Judge  nonsuited  the  plaintiff,  giving  him 
leave  to  move  this  Court  to  enter  a  ver- 
dict for  the  plaintiff  by  consent  for  30Z. 
if  the  Court  should  think  fit.  A  rule 
having  been  obtained  according  to  the 
leave  reserved,  the  case  was  argu^  before 
my  brothers  Grove  and  Denman  and  my- 
self. The  question  was  stated  in  argu- 
ment on  both  sides  to  be  whether  there 
was  evidence  that  Malone  was  acting 
within  the  scope  of  his  authority.  K 
there  was,  it  was  admitted  by  the  defen- 
dant's counsel  that  the  judgment  should 
be  for  the  plaintiff ;  if  there  was  not,  it 
was  admitted  by  the  plaintiff's  counsel 
that  the  judgment  shomd  be  for  the  de- 
fendant. The  arguments  raise  the  ques- 
tion— ^What  is  the  proper  application  in 
point  of  law  in  this  case  of  tiie  phrase  or 
doctrine  "  that  the  servant  must  be  acting 
within  the  scope  of  his  authority?" 
Some  cases  have  raised  the  question 
whether  the  servant  in  what  he  did  was 
intending  to  act  for  his  master  or  for  pur- 
poses of  his  own.  That  does  not  seem  to 
me  to  be  the  point  in  this  case.  Malone 
may  be  considered  to  have  been  intending 
to  act  in  performance  of  the  duty  dele- 
gated to  him.  In  this  case  the  question  is, 
whether  the  time  had  arrived  or  the  cir- 
cumstances had  arisen  for  doing  anything 
which  the  servant  was  employed  to  do. 
Had  his  employment  commenced  P  "  The 
qnestion,"  says  Lush,  J.,  in  Storey  Y.Ath- 
ton  (10),  "  in  all  such  cases  is,  whether  the 
servant  was  doing  that  which  the  master 
employed  him  to  do  ?  "    "  Whwe  the  eee- 
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Taut,  instead  of  doing  that  which  he  ia 
•mpioyed  to  do,  does  something  which  he 
is  not  employed  to  do  at  all,  the  master 
cannot  be  said  to  do  it  hj  his  servant " 
^Hanle,  J.,  in  Mitchell  t.  OnutweUer  (13) . 
"  It  is  not  snffioient  that  the  act  should  be 
done  with  intent  to  benefit  or  intent  to 
serve  the  master.  It  must  be  something 
done  in  doing  what  the  master  has  em- 
ployed  the  servant  to  do  " — Blackbnm,  J., 
in  Limpus  y.  The  General  Omnibus  Ootn- 
pcmy  (2),  In  Whatman  v.  Peanon  (6) 
the  servant  was  held  to  be  acting  in  the 
oonrse  of  his  employment,  becanse  he  was 
employed  to  manage  the  horse  and  cart 
during  the  day — Byles,  J.  Now  in  the 
present  case  Brocksop,  who  was  the  ware- 
honseman  of  Davis  &  Co.,  the  shippers  of 
the  iron  rails,  stated  that  the  defendant's 
employment  was  to  receive  the  rails  after 
they  were  thrown  ont  of  the  cart  on  to 
the  ground,  and  take  them  to  the  ship.  It 
was  therefore  obviously  the  business  of 
Davis  &  Co.  by  their  own  servants,  or 
some  oUier  agent  of  theirs,  to  carr^  the 
rails  to  the  quay,  and  place  them  on  it,  i.e. 
on  to  the  ground  there,  for  the  defendant  to 
cany  them  thence  into  the  ship,  and  there 
stow  them.  And  it  is  obvious  that  Davis 
&  Co.  employed  Wood,  a  master  carter, 
to  carry  tne  rails  to  the  quay,  and  deliver 
(hemthere.  Stringfellow,  who  was  Wood's 
carter,  stated,  "  It  was  our  duty  to  pat 
^e  rails  down  ont  of  the  cart  on  tlie 
ground,  and  then  the  stevedore  takes  them 
to  tiie  ship."  The  joint  employer  of 
Wood  and  of  the  defendant  therefore 
limits  the  oommencement  of  the  defen- 
dant's emplojrment  to  a  time  after  the 
rails  were  on  the  g^nnd.  And  lihe  per- 
son employed  on  the  previous  and  ante- 
cedent operation,  namely,  that  of  can^^g 
ihe  rails  from  the  warehouse  and  deliver- 
ing them  oat  of  the  cart  on  to  the  quay, 
equally  limits  the  oommencement  of  the 
defendant's  employment  to  the  time  after 
the  rails  are  on  the  ground.  Now  what 
the  defendant  was  employed  to  do,  what  he 
might  according  to  that  employment  have 
done  himself,  he  employed  Malone  to  do. 
He  employed  Malone  to  carry  the  iron 
rails,  after  they  were  on  the  ground  at  the  quay, 
{hence  into  the  ship,  and  there  stow  them. 
For  anything  done  by  Malone  in  carrying 
or  stowing  the  rails,  or  anything  done  by 
Hbw  Sbmbs,  42,— CJ". 


Malone  with  the  rails,  after  they  were  on 
the  ground  with  the  intent  to  cany  out 
his  orders  to  take  them  into  the  ship  and 
stow  them  there,  the  defendant  would 
have  been  liable.  But  it  seems  to  me 
that  the  defendant  had  hot  employed 
Malone  to  do  anything  with  regard  to 
the  rails  before  they  were  on  the  ground. 
The  defendant  himself  was  not  employed 
to  do  anything  with  the  rails  before  they 
were  on  the  ground.  Anything  volun- 
tarily done  by  Malone  therefore  before 
the  rails  were  on  the  ground,  though  done 
with  intent  to  serve  the  defenduit,  was 
not  a  thing  done  which  thedefmdant  had 
employed  Malone  to  do.  The  evidence 
which  described  and  limited  the  employ- 
ment of  the  defendant  and  of  Malone  was 
given  on  behalf  of  the  plaintifT,  and  there 
was  no  evidence  to  varv  or  render  doubt- 
ful the  limitation  of  the  commencement 
of  the  employment.  There  was  no  ques- 
tion which  the  jury  would  have  been  en- 
titled to  entertain  about  it.  The  Judge 
was,  in  my  opinion,  bound  to  say  that 
what  was  done  by  Malone  was  done  before 
his  employment  by  the  defendant  was 
called  into  play,  that  is  to  say,  it  was  a 
thing  which  the  defendant  had  not  em- 
ployed Malone  to  do.  I  am  of  opinion, 
therefore,  that  the  learned  Judge  was 
right  in  nonsuiting  the  plaintiff,  and  that 
this  rale  ought  to  be  discharged. 

B/uie  aheolute. 

Attorneys — ^Torr,  Jaxtemuy  &  Co.,  agent*  for  E. 
Hughes,  Lirerpool,  for  plaintiff;  S.  0.  H.  Sadler, 
agent  for  T.  Bellringer,  Liverpool,  for  defendant, 
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Jfanne    Inntroi 
—Partiet  to  hing  Action— Pleading. 

The  plaintiffs  were  cotton  iroJcen  and 
agents  tn  London,  who  were  aecuttomed  to 
receive  caneignmenta  of  cotton  from  Bombay 
for  sale  on  behalf  of  ihe  shippers  who  drew 
hills  of  exchange  on  them  against  the  con- 
signmenis;  the  bills  of  exchangewere  tistuilly 
negotiated  in  India,  sent  to  Uiis  country 
vith  the  bills  of  lading  attached  as  security, 
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ptaentei  to,  cmd  aeeopted  hij,  the  plain- 
tiffs againgt  delivery  cf  the  shipping  doctt- 
tnents ;  and  the  plaintiffs  were  in  the  habit 
cf  effecting  open  floating  polioiet  of  intur- 
attee  with  the  defendants  "  as  well  in  their 
own  names  as  for  and  in  the  name  or  names 
of  aU  and  every  person  or  persons  to  whom 
the  same  doth,  may  or  shdl  appertain  in 
part  or  in  all."  Cotton  having  (under  the 
eireumttomees  detailed  at  length  in  the 
judgments  of  the  Court,  which  had  power  to 
draw  inferences  of  fad)  ieen  shipped,  bilis 
of  exchange  drawn  on  the  plaintiffs  against 
U,  negotiated,  and  sent  with  the  hUls  of 
lading  and  accepted  against  delivery  of  the 
documents,  the  plaintiffs  declared  the  cotton 
'against  two  open  floating  policies  previously 
made  and  not  yet  exhausted,  and  the  cotton 
heing  lost,  the  tills  of  exchange  paid  hy 
them  and  hills  of  lading  obtained,  brought 
an  action  on  the  policies,  averring  that  they, 
or  Some  or  one  of  them,  were  interested  to  the 
full  amount  named,  and  that  the  insurances 
were  made  for  the  use  and  benefit  and  on 
account  of  the  persons  so  interested ; — Held, 
per  BoviLL,  C.J.,  and  Deniilk,  J.,  on  the 
facts  of  the  ease,  thai  the  plaintiffs  had  an 
equitable  interest  in  every  part  of  the  cotton, 
and  that  it  was  intended  that  not  only  their 
interests  hut  those  of  the  other  parties 
interested  sTunild  he  covered,  and  ffiat  the 
plaintiffs  having  such  an  interest  and  a 
duty  of  selling  and  managing,  were  in  law 
entitled  to  to  insure,  were  the  only  persons  to 
bring  an  action,  might  aver  as  they  did  in 
.their  declaration,  and  recover  to  the  full  ex- 
.tetU,applying  the  proceeds  to  their  ownb&nefit 
to  the  extent  of  their  own  claims,  and  hold- 
ing the  residue  for  the  other  persons  in- 
terested; hut  per  Br£TT,  J.,  and  Keatiko, 
■3.,  the  plaintiffs  were  consignees  for  sale  of 
■■goods  not  arrived,  who  had  made  advance 
<M  goodSf  hut  had  only  a  contract  right  as 
to  them,  and  though  interested  in  every  part, 
toere  not  the  legal  owners,  and  therefore 
they  were  by  law  limited  to  the  recovery  of 
their  own  leneficial  interest,  which  alone 
they  could  properly  insure  and  recover. 

This  was  an  action  on  two  open  float- 
ing marine  policies  of  insnrance  on 
cotton,  in  which  the  declaration  in  effect 
alleged  that  the  plaintiffs  were  interested 
to  the  amount  insnred,  and  that  the  poli- 
cies were  made  for  the  benefit  of  those  so 


interested,  whilst  the  pleas  denied  thair. 
the  plaintiffs  insured  as  alleged,  that  the 
goods  were  shipped  as  alleged,  and  that 
the  plaintiff  were  interested  or  the  in' 
snrances  made  for  the  benefit  of  anch 
persona  as  alleged. 

The  facts  and  pleadings  are  so  fnlly  set 
forth  in  the  judgments  of  the  Conrt  that 
it  is  not  here  necessary  to  state  them. 

At  the  trial  before  Keating,  J.,  a  ver- 
dict was  foond  for  the  ^11  amount  insured^ 
with  leave  to  the  defendants  to  move  to 
enter  a  verdict  for  themselves  if  the  Conrt 
thonght  the  plaintiffs  had  no  insurable  in* 
terest;  or  to  reduce  the  damages  if  the 
Court  thonght  they  could  only  recover  the 
amount  of  their  own  interest,  the  Court 
to  have  power  to  amend,  and  during  the 
argument  it  was  agreed  that  it  might 
draw  inferences  of  fiict. 

A  rule  nisi  having  been  obtained  ac- 
cordingly, 

Henry  James  and  Wathin  WUUami 
shewed  cause. — The  plaintiffs  at  the  time 
of  the  loss  had  a  vested  pecuniary  interest 
in  the  arrival  of  the  goods,  and  only  the 
perils  insured  against  stood  between  them 
and  the  realisation  of  their  interest ;  and 
the  declaralisn  was  no  part  of  the  con- 
tract but  only  a  record  of  what  the  law 
would  effect  without  it — HwUery.LeathJey 
(1).  Two  questions  are  raised  by  the 
plea  which  avers,  first,  that  the  plaintiffii 
were  not  interested;  secondly,  that  the 
policy  was  not  made  for  their  benefit. 
Now  as  respects  the  first  question,  what 
does  the  averment  of  being  "  interested" 
mean  P  It  has  been  sometimes  said  that 
this  averment  originated  with  19  Geo.  2. 
'C.  87,  but  this  is  not  so,  it  is  as  old  as  the 
insurance  law  itself.  That  statute  was 
passed  in  1746,  but,  as  was  said  by  Lord 
Mansfield  in  Cohen  v.  Hannam  (2),  when 
the  precedents  were  examined  in  Lueena 
V.  Oraufurd  (3)  it  was  found  that  even 
before  tiie  statute  a  policy  without  interest 
was  void  {Goddart  v.  Garrett  (4),  decided 
in  1692,  being  one  case  to  that  effect)  ; 
and  inasmuch  as  interest  was  necessary, 
and  if  the  policy  was  made  for  some  one 
else  the  real  contract  would  not  appear,  it 

(1)  10  B.  &  C.  858. 

(2)  6  Taunt.  107. 

(3)  3  Bos.  &  P.  95,  98;  S.C  2  N.R.  289,  290. 

(4)  2  Vera.  269. 
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was  lihonglit  that  it  was  necessary  to  state 
interest,  as  otherwise  the  interested  parties 
might  be  called  as  witnesses.  Bat  thongh 
it  is  stated  in  many  text  books  and  antho- 
ntes  that  an  averment  of  interest  means 
exdasive  interest,  this  is  a  mistake,  and 
is  not  borne  oat  by  the  aathorities. 
The  plaintiffs  rely  on  Page  v.  Fry  (5)  which 
is  good  law  and  has  not  been  overrnled  as 
lias  sometimes  been  stated.  In  that  case 
the  objection  was  taken,  that  there  was 
an  avermaat  of  interest  in  two  persons, 
whilst  a  third  was,  in  £tct,  also  interested, 
bat  it  was  held,  that  the  qnestion  was 
whether  the  two  had  sufficient  interest 
in  Uie  entirety.  And  again,  in  Hisoox  v. 
Barrett,  cited  in  BeU  t.  Ansley  (6),  the 
-interest  was  averred  to  be  hat  it  ^oald 
tiff,  and  it  was  objected  thatitshonld 
have  been  averred  that  two  other  per- 
.flons  were  jointly  interested,  bat  the  aver- 
ment was  held  to  be  sufficient  because  he 
made  the  contract,  and  was  interested  in 
the  whole  thongh  liable  to  accoant  to 
.  another  person.  £x>rd  Mansfield,  in  Oohen 
V.  Htmncmi  (2),  no  doabt  thought  that 
BeU  V.  Ansl^  (6)  was  opposed  to  these 
oases,  and  that  they  were  not  law,  bat  in 
that  case  the  pohcy  was  "made"  for 
several  while  the  declaration  averred  it 
was  made  for  the  plaintiff^  and  the  deci- 
sion tamed  on  this  averment  and  did  not 
affect  the  previoos  cases,  which  were  ap- 
poved  o£,  there  being  a  dear  distinction 
between  ihe  averments  as  to  interest  and 
making.  This  is  clearly  pointed  out  in 
2  Suer  on  Marine  Inewramse,  22,  74.  Con- 
sequently the  averment  of  interest  is 
pored  by  shewing  any  interest.  And 
mre  the  plaintiffs  had  an  insurable  inter- 
est, ibr  iMien  tiiey  accepted  the  bills  they 
became  interested  in  the  goods,  and  had 
A  positive  right  to  receive  and  sell  them 
ultimately,  and  thereapon  the  poUcies 
attached  as  &om  the  time  of  loading,  as 
is  shewn  by  Joyce  v.  Swam*  (7)  (where 
tiie  p<Hnt  taken  in  Watton  v.  Swarm  (8) 
was  not  taken),  and  the  decision  on  the 
second  count  in  Wolff  v.  SomcasUe  (9), 

(6)  2  Boa.  &  P.  240. 

(6)  16  East  141. 

(7)  17  Com.  B.  Bep.  Ni).  84. 

(8)  11  Com.  B.  Bep.  N.S.  7S6 ;  g.  c.  81  Law  J. 
Bm.  (K.8.)  C.F.  210. 

(9)  1  Bo«.  &  P.  316. 


which  was  not  so  strong  a  case  as  the 
present,  and  Lucena  v.  Oratifurd  (3), 
and  Sjiarkee  v.  MarsTiaU  (10^.  As  re- 
spects the  second  question,  it  is  said  that 
the  policies  were  not  made  for  the  plain- 
tiffs. Bat  a  policy,  even  in  the  form  used 
here,  cannot  be  made  to  apply  to  unascer- 
tained persons  to  whom  it  might  have 
applied  if  known  when  it  was  made — 2 
Dtter  ott  Marine  Insurance,  29.  Here  the 
policies  were  intended  by  the  plaintififs  to 
cover  their  interest  arising  in  their  busi- 
ness, and  were  made  without  reference  to 
particular  persons  who  might  eventually 
become  interested,  but  were  then  unascer- 
tained. And  if  the  plaintiffs  had  averred 
that' the  policies  were  made  for  Bell  and 
Cursondas  Madhowdass,  they  must  have 
failed  according  to  Watson  v.  Btoann  (8), 
for  Cursondas  Madhowdass  was  un- 
ascertained, and  such  a  person  could  not 
be  made  a  party  to  the  contract.  Lastly 
comes  the  question  of  amount.  Now  the 
plaintiffs  had  a  right  to  insure  to  the  full 
value,  for  though  no  doubt  they  were  not 
beneficially  interested  in  the  whole  5,0002., 
yet  Lucena  v,  Graufurd  (3),  where  the 
Commissioners  were  in  the  same  position 
as  the  plaintiffs  here,  shews  that  apart 
£rom  his  own  beneficial  interest  a  person 
may  insure  to  the  whole  amount,  and  the 
observations  of  Gtibbs,  C.J.,  in  CamUhers 
V.  Sheddon  (11)  shew  that  consignees 
may  recover  for  the  whole  though  only 
interested  in  part ;  and  farther,  here  the 
valuations  in  the  declarations  are  initialed 
by  the  defendants  and  the  policies  became 
valued,  and  Barker  t.  Janten  (12)  shews 
that  the  amount  cannot  be  re-opened  if 
there  be  an  interest  and  no  &aud. 

Sir  J,  Karslake  and  Gohen,  in  support 
of  the  rule. — It  is  a  material  fact  that  one 
of  the  plaintiff  says  that  he  insured 
3,0002.  for  l,he  plaintiffs  and  2,0002.  for 
their  correspondents,  and  Willes,  J.,  in 
Watson  V.  Swarm  (8),  expressly  declines 
to  decide  whether  correspondents  can  be 
joined  together  in  policies  of  this  kind. 
There  can  be  no  doubt  that  this  was 
the    meaning    of    the    declaration,  and 

(10)  2  fiing.  V.O.  761 ;  s.  c.  6  law  J.  Bep. 
(ka)  C.P.  286. 

(11)  6  Taunt.  14. 

(12)  37  Law  J.  Bep.  (ir.s.)  C.P.  106";  s.  c.  Law 
Bqp.  3  C.P.  303. 
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the  qnestion  is,  if  fhe  plaintifb  in  effect 
insured  more  than  3,0002.  The  whole 
property  was  to  go  to  the  bank,  and  the 
plaintiffs  might  never  have  had  anything 
to  do  with  the  goods,  for  no  interest 
wonld  come  to  them  nnless  they  took  up 
the  acceptances,  and  if  the  drawers  had 
taken  the  bills  up  this  would  not  have 
happened.  The  plaintiffs  had  no  legal 
interest,  and  only  an  equitable  right,  if 
eyen  that,  on  payment  of  the  acceptances, 
which  might  never  happen,  to  get  the 
goods  and  sell  them;  so  that  at  most, 
they,  at  the  time  of  the  loss,  had  only  a 
contingent  interest  in  the  goods  and  no 
insurable  one.  But  admittmg  the  plain- 
tiffs might  have  had  an  insurable  interest 
when  they  insured,  by  declaring  on  the 
floating  policy  they  meant  not  to  insure 
their  own  interest  alone,  but  also  that  of 
Bell  &  Co.,  the  consignors.  The  question 
is,  whether  they  could  so  insure  to  the 
whole  extent  of  the  goods,  and  hold  the 
snrpluB  for  those  who  may  be  entitled  to 
it.  The  plaintiffs  never  insured  for  the 
National  Bank,  they  were  never  the  agents 
of  the  bank,  or  professed  to  act  on  Mhalf 
of  the  bank— FafeoM  v.  BeU  (13).  The 
terms  used  in  the  insurance,  however 
broad  and  comprehensive,  must  be  re> 
stricted  to  those  for  whom  the  insurance 
was,  in  &ct,  intended,  and  by  whom  it 
was  previously  directed  or  authorised,  or 
subsequently,  in  due  season,  adopted.  All 
other  persons,  although  they  may  equally 
Cdl  within  the  description  in  the  policy, 
are  not  parties,  but  strangers  to  the  con- 
tract— 2  Duer  on  Ineuramse,  p.  30.  The 
plaintiffs  insured  for  BeU  &  Co.,  and 
therefore  should  have  alleged  that  Bell  & 
Go.  were  interested,  and  the  declaration 
is  not  correct  in  stating  that  the  plain- 
tiffs were  interested,  which  must  mean 
that  they  alone  are  interested.  As  the 
policy  was  made  for  Bell  &  Co.,  the 
plaintiffs  cannot  recover  the  whole  of  the 
insurance — Cohen  t.  Hannam  (2)  and 
BeU  V.  Andey  (6).  These  cases  are  com- 
mented on  m  2  Jhter  on  Intwranee,  p. 
78,  where  it  is  stated  'Uiat  in  consequence 
of  the  decisions  in  those  cases,  the  new 
general  rule  of  2  Wm.  4.  was  made — that 
in  actions  on  policies  the  interest  of  the 

(18)  11  Com.  B.  Eep.  NJS.  756;  b.c.  31  Law  J. 
Bep.  (k.8.)  C.P.  210. 


assured  may  be  averred  thus :  "  that  A,  B, 
G  and  D,  or  some  or  one  of  them,  were  or 
was  interested,  Ac."  Wolff  v.  HomeatOe 
(9),  which  has  been  relied  on  by  the 
counsel  for  the  plaintiffs,  was  wrongly 
decided  on  the  second  point  as  to  there 
being  an  insurable  interest  in  the  plain- 
tifib  in  that  case.  At  all  events  it  was 
not  decided  there  that  Wolfe,  the  plaintiff, 
if  he  had  not  insured  his  interast^  Irat 
Lund's,  could,  notwithstanding,  have  re- 
covered in  respect  of  his  own  interest. 
The  plaintiffs  cannot  recover  without 
amending  the  declaration  by  averring 
that  the  msurance  was  on  behalf  of  them- 
selves and  others — Irving  v.  Biehardnn 
(14),  2  Buer  on  huwrainee,  p.  79,  and 
Pctge  v.  Fry  (5).  The  plamtiffs  oaor 
tend  tiiat  u  a  person  has  an  interest, 
however  small,  in  every  part  of  the 
cargo,  he  may  recover  for  the  whole^ 
though  he  avers  that  the  insurance  was 
made  for  himself,  and  that  he  was  in- 
terested in  the  whole ;  and  even  thongli 
he  had  no  vested  interest.  This  oonten* 
tion  is  novel,  and  would  alter  the  course 
of  insurance  law.  Where  there  is  a  total 
loss,  the  person  averring  interest  in  him- 
self must  prove  what  interest  was  in  him 
at  the  time  of  the  loss,  and  can  recover 
no  more,  though  where  there  is  a  partial 
loss  the  law  is  different.  What  is  said 
in  AmM  on  Marine  Inswaneo  (last 
edition),  54,  shews  that  the  contention  on 
the  other  side  is  not  correct.  The  plain- 
tiffs' interest  at  the  time  of  loss  was  h 
future  rieht,  with  a  power  of  sale  dc^iend- 
ing  on  uie  handing  over  of  ihe  bills  di 
lading  and  payment  of  the  bills  of  ex- 
change, which  was  only  a  contingent 
interest,  which  a  Conrt  of  Eqniiy  would 
protect,  if  it  were  clearly  shewn  to  be  in 
danger.  Such  an  interest  is  not  insoraUe 
— BtockdaU  v.  BunJop  (15). 

[BoviLL,  C.J.,  referred  to  Ea  parte 
Waring  (16)  and  Ex  parte  Smith  (17).] 

Ex  parte  Waring  (16)  (which  was  fol- 
lowed \sjPowlesy.Eargreaves(18),  is  com- 

(14)  2  B.  &  Ad.  193. 

(le)  6  Mee.  &  W.  225 ;  9  Law  J.  Itep.  {rtA.) 
£zcb.  83. 

(16)  19Ves.  84A. 

(17)  Weekly  Notes,  Don.  28th,  1872. 

(18)  8  De  Gex,  M.  &  O.  480;  ■.  c.  23  Lav  J. 
Bep.  (K.s.)  Cbanc  I. 
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mented  on  in  Shelford  on  Bcmhnvptcy,  274, 
and  The  Bank  of  Ireland  v.  Perry  (19), 
and  tamed  on  tfae  pecnliar  rights  nnder  a 
bill  of  exchange  in  case  of  insolrenoy. 
The  interest  here  vraa  oonstitntedj  dj 
the  aoceptanoe,  and  recovery  can  only  be 
to  the  extent  of  the  loss,  nnless  there  be 
a  legal  ownership  of  the  whole  inte- 
test — Lueena  v.  Orau^urd  (3),  Dtter  on 
Ituwnmoe,  169.  The  indorsee  of  a  bill  of 
ktding,  who  has  advanced  money,  is  the 
legal  owner  of  the  goods — Duer  on  In- 
turance,  173,  The  Freedom  (20) ;  and  a 
part  owner  can  only  recover  his  own 
interest— Puer  on  Insvranee,  79,  80; 
FhUlipt  on  Insurance,  §  309,  416 ;  Irving 
V.  Biehardson  (14). 

[BoviLL,  C.J.,  referred  to  The  London 
and  North  Western  Baihoay  Oommmy  v. 
Glyn  (21).] 

The  cases  on  fire  insurance  do  not 
apply,  as  will  be  seen  on  reference  to  that 
case,  and  Waiers  v.  The  Monamsh  Life  and 
Fin  Insurance  Gom^any  (22).  He  who 
has  no  legal  property  or  possession  at  the 
time  of  loss  can  only  recover  the  amonnt 
of  actoal  beneficial  interest,  and  if  the 
insurance  be  for  the  use  of  two  whilst 
(iie  declaration  is  founded  on  one  made 
for  the  nse  of  one  that  is  bad — Bell  v. 
Andey  (6),  Cohen  v.  HoMnam  (2).  It 
is  said  on  the  other  side  that  the  in* 
snrance  was  not  made  for  the  shippers 
and  the  plaintiff,  becanse  made  before 
the  shipment  was  known,  but  it  was 
either  made  for  the  shippers  and  the 
plaintiffs  or  did  not  attach.  Waiion  v. 
BvHUMi  (8)  only  decided  that  an  action 
cannot  be  brought  nnless  the  interest  was 
ascertainable  at  the  time  of  the  contract. 
Bat  a  marine  insnrance  involves  a  contract 
with  the  insaiing  agent  to  indemnify  those 
whomaybeintere^ed.  And  lastly  the  pre. 
sent  poucy  contains  different  insoiances. 
Our.  ade.  vuU. 

The  Court  diflbring  in  opnion,  the 
following  judgments  were  delivered  on 
July  15&. 

(IB)  41  Lav  J.  Kep.  (n.s.)  Ezch.  9. 

(20)  Law  Bep.  8  Fr.  Ap.  Cases,  699. 

(31)  1  K  &  K  662;  s.  C.28  Lav  J.  Bep.  (h.s.) 
03. 188. 

(33)  6  K  &  B.  870 ;  A  e.  36  U%  J.  Bep.  (>r.s.) 
OB.  103. 


BOTiLL,  C. J. — I  regret  to  say  that,  after 
the  very  able  arguments  of  the  learned 
counsel  on  both  sides,  and  the  assistance 
which  we  derived  from  them,  and  after 
much  consideration  on  oar  part,  the  mem> 
hers  of  the  Court  who  heard  the  argument 
are  equally  divided  in  opinion  as  to  the 
result.  I  will  first  deliver  judgment  on 
behalf  of  my  brother  Denman  and  myself. 

The  action  was  brought  upon  two  poli- 
cies of  inauranoe,  to  recover  a  loss  upon 
cotton  shipped  at  Bombay  for  Liverpool 
by  a  vessel  called  the  Aurora.  Both 
policies  were  effected  by  the  plaintiffs  in 
their  own  names,  under  the  firm  of  Irving, 
Ebsworth  &  Holmes,  and  were  two  of  a 
series  of  insurances  which  they  had  effected 
in  tiie  usual  coarse  of  their  business.  The 
plaintiffs  were  brokers  and  agents  en> 
gaged  in  the  cotton  trade  in  London,  and 
were  in  the  habit  of  receiving  consign* 
ments  of  cotton  firom  Bombay  for  sale  on 
behalf  of  the  shippers,  who  drew  bills 
upon  the  plaintiffs  against  the  consign- 
ments.  These  bills  were  nsnallynegotiated 
in  India,  with  the  bills  of  lading  attached 
as  security,  and  were  then  remitted  to 
this  oountiy.  The  holders  of  the  bills  on 
their  arrival  here  presented  them  to  the 
plaintiffs  for  acceptance,  and  the  plaintiffs 
accepted  them  against  deUveiy  of  the 
shipping  documents ;  their  securiiy  being 
the  goods  in  respect  of  which  the  bills 
were  drawn.  The  holders  of  the  bills  of 
lading  had  no  further  interest  in  them,  or 
in  the  goods  which  they  represented,  than 
es  security  for  payment  of  the  bills  drawn 
upon  and  accepted  by  the  plaintiffs,  sub- 
ject to  which,  the  pluntiffs  had  the  right 
to  the  bills  of  lading  as  security  for  the 
amount  for  which  they  had  come  undo: 
acceptance  against  the  consignment ;  and 
they  had  also  the  right  to  sell  the  goods 
for  their  reimbursement,  as  well  as  to  earn 
iheir  commission  upon  the  sales,  and  had 
generally  to  manage  the  consignment. 

The  plaintiffs  were  in  the  habit  of  effeoU 
ing  insurances  with  the  defendants  to 
cover  goods  thus  consigned  to  them ;  and 
the  policies,  including  those  now  sued 
upon,  were  all  in  the  same  form,  express- 
ing in  the  usual  way  that  they  were  made 
by  the  plaintiffs  "as  weU  in  their  own 
names  as  for  and  in  the  name  or  names  of 
all  and  every  person  or  persons  to  whom 
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the  same  doth,  va&j  or  shall  appertain  in 
port  or  in  all,"  and  were  each  for  5,0002. 
"  on  cotton  and  [or]  prodace  from  Bom- 
bay to  London  or  Liverpool  direct  or  via 
Havre  ....  by  ship  or  ships,"  and  at  the 
rate  or  premium  per  cent  stated  in  each 
policy.  As  the  plaintiffs  received  advices 
of  the  shipments,  they  declared  to  the 
defendants,  and  upon  the  policies,  the 
particalars  and  yalne  of  the  goods  and 
the  names  of  the  vessels  by  which  they 
were  shipped. 

The  terms  on  which  goods  were  to  be 
shipped,  are  contained  in  the  following 
eztatot  of  a  letter  from  the  plaintiffs  to 
Messrs.  Robert  Bell  &  Co.,  of  Bombay, 
dated  the  28th  of  October,  1869— 

"  Onr  previous  letters  of  credit  for  ad- 
vances on  cotton  to  onr  consignment 
having  expired,  we  beg  leave  to  renew  the 
same,  as  foUows : 

"  Yon  are  by  thcpresent  anthorised  to 
vaino  on  ns  at  usance  at  the  rate  of  102. 
sterling  per  bale  of  cotton,  cost  f.  o.  b.  and 
freight,  against  shipping  documents  and 
timely  intwanee  orders  or  policies  of  in- 
surance ;  and  we  engage  to  accept  your 
drafts  so  drawn  on  presentation,  and  to 
pay  the  same  at  maturity,  or  previonsly, 
at  onr  option,  under  discount. 

"  The  shipmente  not  to  exceed  200  btdes 
cotton  by  any  one  vessel,  and  the  present 
credit  to  be  limited  to  30th  Apnl  next, 
unless  previously  withdrawn." 

On  the  28th  of  April,  1870,  Messrs. 
Robert  Bell  &  Co.  in  Bombay  shipped  250 
bales  of  cotton  on  board  the  Aurora  for 
Liverpool,  under  biDs  of  lading  making 
the  goods  deliverable  to  them  or  order, 
and  the  freight  to  be  paid  at  the  port  of 
discharge. 

On  t£e  29th  of  April,  Messrs.  Robert 
Bell  &  Co.  wrote  to  the  plaintiflb  as  fol- 
lows: 

"  We  hare  now  the  pleasure  to  inform 
you  that  we  have  induced  Mr.  Cursondas 
Madhowdaas  (respectable  merchant  of  this 
place)  to  ship  in  joint  account  with  onr- 
selve  250  bales  new  Dho  Uera  cotton  per 
ship  Aurora  (freight  11.  per  ton),  and 
against  this  shipment  we  haVe  valued 

ri  your  good  selves  by  this  opportuniiy, 
ngh  the  National  Bank  of  Lidia,  p. 
3,000I.,atBiz  months'  sight(ex.  1<.11|^), 
io  which  we  crave  your  kind  protectioii. 


Sample  of  this  shipment  goes  forward 
overland  to  your  address  by  this  maiL 

"  We  hope  this  cotton  will  arrive  with 
you  at  a  very  favourable  opportuniiy; 
and,  confiding  the  same  to  your  care  and 
attention,  and  referring  to  the  accom- 
panying letter  for  market  information  we 
remain,  &o., 

"  Robert  Bell  <fc  Co." 

There  was  a  Airther  shipment  by  Mesacs. 
Robert  Bell  &  Co.  of  250  other  bales  of 
cotton  by  the  same  vessel ;  and  upon  the 
whole  of  the  cotton  Messrs.  Bell  A  Go. 
had  advanced  Cursondas  Madhowdaas  a 
sumof6,000i. 

A  bill  of  exchange  for  3,000Z.  in  respect 
of  the  250  bales  first  mentioned  was 
drawn  by  Robert  Bell  &  Co.,  payable  to 
their  own  order,  upon  the  plaintiffs,  and 
payable  at  six  months  after  sight. 

This  bill  of  exchange  was  indorsed  by 
Robert  Bell  &  Co.,  and  then  discounted 
by  them  with  the  National  Bank  of  India 
in  Bombay;  and  at  the  same  time,  as  se- 
curity for  the  acceptance  and  due  payment 
of  the  bill,  Messrs.  Robert  Bell  A  Co. 
placed  in  the  hands  of  the  bank  the  Inlls  of 
lading  for  the  250  bales  of  cotton  agsinst 
which  the  bill  of  exchange  was  drawn. 
The  following  letter  was  also  signed  by 
Robert  Bell  &  Co.,  and  given  to  tlw 
National  Bank  of  India : 

"  To  the  Manager  of  the  National  Bank 
of  India,  Limited. 

"  Bombay,  28th  April,  1870. 

"  Sir, — Having  this  day  n^jotiated  to 
you  one  bill  of  exchange  drawn  by  us  on 
Messrs.  Irving,  Ebsworth  &  HoIbms,  of 
London,  the  partionlars  of  which  are  noted 
at  foot,  and  naving  at  the  same  time  as 
collateral  securities  for  the  dne  payment 
of  the  said  bill  indorsed  to  you  tlie  biUs 
of  lading  and  handed  to  you  the  shipping 
docnmente  of  the  several  goods,  alsojstated 
at  foot, — we  hereby  authorise  you  or  any 
of  your  managers  or  agents,  if  you  or  he 
shall  think  fit,  at  our  expense  to  insnie 
the  above  goods  from  sea  risk,  including 
loss  by  capture,  and  also  from  loss  by  fire 
on  shore,  in  case  Messrs.  Irving,  Ebsworth 
&  Holmes  (the  plaintifis)  shall  omit  to  do 
so  immediately  after  notice  from  you  to 
that  effect,  and  to  add  the  premiums  and 
expenses  of  such  insurances  to  the  amount 
chargeable  to  us  in  respect  of  the  saw!  ldk> 
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.  "We  also  anthorise  yoa  or  anj  sach 
maxt&gee  or  agent,  if  you  or  he  shall  think 
fit,  to  sell  any  portion  of  the  said  goods 
wltich  yon  or  he  may  deem  necessary,  for 
inyment  of  freight  and  of  saoh  preminms 
aod  expenses  of  insaraaoe,  and  to  take 
saoh  charges  for  commission  as  in  ordi- 
nary cases  between  a  merchant  and  hia 
oorrespondent. 

.  "  We  also  authorise  yon  and  the  holders 
of  the  above  bills  for  the  time  being  to 
take,  if  you  or  they  shall  think  fit,  eon- 
■dUUmal  aoeeptances  to  all  or  any  of  saoh 
bills,  to  the  effect  that,  on  payment  there- 
of  at  matnrity,  the  aboTe-mentioned  bills 
of  lading  and  shipping  documents  shall 
be  delivered  to  the  drawees  or  acceptors 
iherecrf;  such  authorisation  on  our  part 
to  extend  to  oases  of  acceptance  for 
bonour. 

•  _  "  We  farther  authorise  you  or  any  of 
your  managers  or  agents,  on  de&ult  being 
made  in  acceptance  on  presentment  or 
in  pajrment  at  matnrity  of  any  of  the 
above  bills,  to  sell  the  said  goods  or  a 
jBompetent  part  thereof^  and  to  apply  the 
net  proceeds  (after  deducting  nsual  com- 
mission and  charges),  as  &r  as  they  will 


go,  in  or  towards  payment  of  such  bills, 
with  re-exohange  and  charges,  and  to  re- 
tain the  surplus  balance,  if  any,  and  place 
the  same  against  any  other  of  our  bills 
which  may  at  the  time  be  in  your  hands ; 
and,  subject  thereto,  we  request  you  to 
account  for  such  surplus,  if  any,  to  the 
proper  parties. 

"We  further  authorise  you  or  the 
holders  of  the  said  bills,  for  the  time  being, 
at  any  time  before  their  matoriiy,  to  accept 
payment  from  the  drawees  or  acceptors 
thereof,  if  required  so  to  do,  and  on  pay- 
ment to  deliver  the  said  bUl  of  lading  and 
shipping  docnments  to  such  drawees  or 
acceptors  ;  and  we  request  that  you  or  the 
holders  of  the  said  bills  will  allow,  if  re.< 
quired,  in  that  event,  disooont  thereon  for 
the  time  such  bills  may  have  to  run,  at 
the  Bank  of  England  minimum  rate  of 
the  day,  if  taken  up  in  London,  or  if  in 
■  ,  at  the  current  rate  of  disconnt  of 
the  day  on  government  acceptanoes  ii^ 
' ,  but  not  to  exceed  the  rate  of  five 
per  cent,  per  annum. 

(Signed)     « RobertBeU  &  Co." 

"Bills  and  documents  above  referred 
to— 


Farticnlars  of  Bills. 

Fartienlars  of  Goods. 

Date. 

Amount. 

Drawee. 

Bill  of  Lading. 

Name  of  Ship. 

Ap.  28,  1870. 

3,000i. 

Messrs.  I.,  E.  &;  Holmes. 

250  bales  cotton, 
B.  B.  &  Co. 

Atavra. 

Robert  Bell  &  Go.  at  the  same 
time  also  handed  to  the  National  Bank  an 
order  for  insurance  addressed  to  the  plain- 
-tifis,  in  the  following  terms : 

"  Bombay,  28th  April,  1870. 
"Messrs.  Irving,  Ebsworth  <fc  Holmes, 

"  Loudon. 
"  Dear  Sirs, — ^We  have  to  request  you 
'wilt  efiect  English  insurance  on  250  bales 
of  cotton  shipped  by  us  per  Awrord  for 
Liverpool,  to  the  extent  of  201.  per  bale, 
and  will  thsmk  you  to  deliver  the  policy  to 
the  National  Bank  of  India,  London,  with 
their  lien  duly  secured  thereon,  to  be  held 
by  them  until  payment  of  our  draft  on  you 
-for  a,000i.,  dated  28th  April,  1870.    We 


beg  to  add  that,  should  yon  omit  to  effect 
insurance,  the  bank  will  be  at  liberty  to 
insure  the  shipment  for  their  own  proteo- 
tion,  and  recover  the  cost  from  you  before 
giving  up  the  bill  of  lading. 

(Signed)  "  Robert  Bell  &  Co." 
The  letter  of  hypothecation  was  counter- 
signed by  Gnrsondas  Madbowdass,  who 
was  interested  with  BeU  &  Co.  in  the  ad- 
venture ;  and  he  also  endorsed  the  bUl  of 
exchange,  and  wrote  and  gave  to  the 
National  Bank  a  letter  addressed  to  the 
plaintiffs  (but  which  was  not  shewn  to 
them  until  after  payment  of  their  accep- 
tance), in  the  following  terms — 
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"Bombay,  29th  April,  1870. 
"Messrs.  Irving,  Ebsworth  &  Holmes. 

"  (Jentlemen, — ^I  beg  to  advise  yon  that 
I  have  shipped  to  your  care,  tbrongh 
Messrs.  Robert  Bell  &  Co.  of  this  place, 
the  andermentioned  cotton ;  and  I  enclose 
invoice  thereof,  amounting  to  B.38,981.  6. 
Against  the  same  I  have  drawn  upon  yon  as 
at  foot,  with  the  endorsement  of  the  above- 
mentioned  firm,  and  I  beg  your  kind  pro- 
tection to  my  draft.  I  shall  also  feel 
obliged  by  yoor  effecting  insnranoe  to  the 
extent  of  182.  p.  B.  (eighteen  pounds  per 
bale).  On  arrival  of  the  shipment,  please 
■ell  it  to  the  best  advantage,  remitting  to 
me  any  balance  that  may  be  due  here> 
after.  Should,  however,  the  net  proceeds 
fall  short  of  the  amount  of  your  accep- 
tance, together  vrith  any  charges  that 
may  have  been  inonrred  by  yon,  I  hereby 
anthorize  yon  to  draw  apon  me  at  osance 
for  the  difference,  and  I  agree  to  honour 
any  such  draft  or  drafts  that  may  be 
passed  upon  me,  and  aJso  to  accept  as 
correct  all  accounts  that  may  be  rendered. 

(Signed)     "  Cursondas  Madhowdass." 

Then  foUowed  particulars  of  the  ship- 
ment,  describing  by  marks  the  250  bales 
new  Dho  TJera^  per  Awora,  and  bill  dated 
28th  Aprfl,  1870,  for  3,000?.,  adding— 
"The  cotton  sample  sent  to  vou  repre- 
sents &ir  average  qnality  of  the  250 
bales." 

No  bill  of  exchange,  however,  was 
drawn  by  Cursondas  Madhowdass  in  re- 
spect of  the  250  bales  of  cotton  now  in 
question. 

The  National  Bank  of  India  remitted 
the  biU  of  exchange  for  3,000Z.  and  the 
other  documents  which  had  been  given  to 
them  by  Robert  Bell  &  Co.  to  the  chief 
manager  of  their  bank  in  London. 

The  bill  of  exchange  was  presented  to 
the  plaintiffs  for  acceptance  on  the  21st  of 
May,  and  they  gave  a  conditional  accep- 
tance, as  contemplated  by  the  letter  of 
hypothecation,  in  the  following  terms : 
"  Accepted,  21st  May,  1870,  against  de- 
livery of  shipping  documents  for  250 
bales  cotton  per  Aurora.  Irving,  Ebs- 
worth &  Holmes." 

The  order  for  insurance  from  Messrs, 
Robert  Bell  &  Co.  was  also  shewn  to  the 
plaintiffs  by  the  National  Bank;  and  it 
was  arranged  between  them  that  the  250 


bales  of  cotton  per  Aurora  eihoiild  be  de- 
clared by  the  plaintifib  npon  their  open 
policies  with  the  defiandonia'  companj, 
which  were  then  mnmng. 

At  this  time  the  plaintifis  had  effected 
two  open  policies  with  the  defendants  fior 
5,0001.,  one  of  which  was  dated  the  23id 
of  November,  1869,  and  the  other  tiie 
17th  of  December,  1869 ;  and,  as  there 
remained  a  balance  of  8462.  not  declared 
for  upon  the  November  policy,  the  plain- 
tiffs declared  that  amount  upon  that 
policy,  and  a  declaration,  following  other 
similar  declarations,  was  made  on  the 
policy,  under  the  general  hwu^mg  of 
"The  interest  attaching  to  the  within 
policy  is  hereby  declared  to  be  shipped 
and  valued  as  under,"  as  follows,  viz. — 

"23/5/70.  per  Aurora  to  Liverpool 
direct.  [Marks]  250  bales  of  cotton 
valued  at  5,0002.,  attaching  to  tius  poIIot 
8462." 

A  similar  declaration  of  interest  was 
endorsed  npon  the  December  policy, 
stating  it  to  be  "Per  Aurora,  balaDoe 
from  preceding  policy  on  250  bales  cotton, 
valued  at  5,0002.,  4,1542." 

These  are  the  poUoies  upon  which  the 
plaintiffs  are  now  suing  in  this  action. 

The  plaintiffs  then  sent  the  following 
letter  to  the  National  Bank  of  India — 
"London,  37th  Ust,  1870. 
"  To  the  chief  maiiMfer  of  the  Naticnud 
"  Bank  of  India,  iumited,  London. 

"  Sir, — ^We  beg  to  inform  yon  that  we 
have  declared  on  our  open  marinn  poUcaea 
for  5,0002.  dated  23rd  November,  1869, 
5,0002.  dated  17thDeoember,  1869,effeoted 
witii  the  Alliance  Insurance  Company,  ilie 
following  shipments  from  Bombay  to 
Liyerpool,  as  per  specification  at  &ot| 
and  we  hereby  undertake  and  gnarantee 
to  ho^  the  amount  insured  at  yoor  dis- 
posal until  payment  of  our  aooeptance  for 
3,0002.  due  24h  November. 
(Signed) 
"  Irving,  Ebsworth  ik  Hobnes." 

"  Goods,  250  bales  cotton,  R.  B.  ACo.; 
Ship,  Aurora ;  amount  dedazed,  5,000L" 

The  Aurora  left  Bombay  on  the  voyage 
in  question,  and  was  lost  at  sea  on  the 
11th  of  June,  1870,  and  there  was  a  total 
loss  of  the  cotton. 

On  the  24th  of  November  following  the 
plaintiffs  paid  their  acceptance  at  ma- 
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inrify,  and  received  from  the  NationEJ 
Bank  the  bill  of  lading,  which  until  that 
day  had  remained  with  the  bank  as  secu- 
rity for  paTment  of  the  acceptance. 

The  declaration  contained  averments 
(which  were  traversed)  that  the  plaintiffs, 
or  one  of  them,  were  or  was  interested  in 
the  goods  to  the  amonnt  of  all  the  moneys 
1^  tibem.  insured  thereon,  and  that  the  in« 
Balances  were  made  for  the  use  and  benefit 
and  on  account  of  the  person  or  persons 
BO  interested ;  and  the  question  discussed 
upon  the  argument  depended  upon  the 
iasnes  thus  raised.  There  was  also  a  de- 
nial of  the  plaintifb  having  caused  them^ 
selveB  to  be  insured. 

It  was  agreed  on  the  argument  that  tihe 
Court  should  be  at  liberty  to  draw  such 
inferences  of  fact  as  a  jury  should  have 
drawn ;  and  power  was  reserved  to  the 
Court  to  amend  the  pleadings,  if  necessary. 

Upon  the  facts  proved  at  the  trial,  it 
appears  to  us  that  the  shipment  in  ques- 
tion was  one  of  that  description  which 
was  intended  io  be  covered  by,  and  which 
the  plaintifiEs  were  at  liberty  to  declare, 
npon  their  floating  policies.  From  the 
nature  of  the  transactions  in  which  they 
were  engaged,  their  object  in  keeping  on 
foot  a  sncoessian  of  open  policies  must 
have  been  to  cover  shipments  which 
miffht  firom  time  to  time  be  consigned  to 
titem ;  and  both  they  and  the  under- 
writers must,  we  think,  be  taken  to  have 
contemplated  that  the  transactions  would 
be  conducted  in  the  osnal  conrse  of  busi- 
ness, which  is,  that,  when  goods  are  so 
oonsigned,  bills  of  exchange  would  be 
drawn  upon  the  plaintiffs  by  the  shippers, 
which  would  or  might  be  negotiated  to 
tiiird  parties  with  the  bills  of  lading 
attached  as  security. 

Before  the  bill  of  exchange  in  this  case 
was  accepted,  the  bill  of  lading  and  the 
goods  wnich  it  represented  would  be  a 
security  to  the  holders  of  the  bill  of  ex- 
change and  the  plaintiffs  would  have  no 
present  interest  in  them ;  but,  as  soon  as 
the  plaintiffs  accepted  the  bill,  tJiey  became 
bonnd  to  pay- it  npon  the  shipping  docu- 
mentB  being  delivered  to  theaor^amUh  r. 
Veriue  (23)  ;  and,  in  the  ordinaiy  course 

(38)  9  Com.  B.  Bep.  NA  Hi;  B.  c.  SO  Lav  J. 
Sep.  (ha)  CJ>.  66. 
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of  business,  when  the  bill  arrived  at 
matnrity,  upon  the  plaintiffs  paying  the 
amount,  the  bill  of  lading  would  be 
handed  to  them.  It  was  iJso  contem- 
plated,  as  appears  by  the  concluding  part 
of  Messrs.  Bell  &  Co.'s  letter  to  the 
National  Bank,  of  the  28th  of  AprU,  1870, 
that  the  plaintiffs  might  desire  to  take  up 
the  bill  of  lading  and  pay  the  amount  of 
their  acceptance  before  matarity,  and  this 
would  be  in  accordance  with  the  nsoal 
course  of  business,  in  order  to  enable  the 
plaintiffs,  as  consignees  for  the  shippers, 
to  take  advantage  of  a  favourable  market 
and  to  make  immediate  sales  of  the  cotton. 

The  bill  of  exchange  being  drawn  by 
the  shippers,  and  accepted  by  the  plain- 
tiffs against  the  consignment,  that  con- 
signment immediately  became  an  equitable 
security  to  the  plaintiffs  for  the  amount  of 
their  acceptance;  and  they  would  have 
been  entitled  in  equity  to  have  the  cotton 
appropriated  for  their  reimborsement — Esi 
parte  Barber  (24),  Ihs  parte  Mackey  (25), 
and  see  also  the  recent  case  before  the 
Lords  Justices  of  Ex  parte  Smart,  Re 
Richardson  (26),  and  The  Bank  of  Ireland 
V.  Pmry  (19).  The  plaintiffs  would  fur- 
ther  be  entitled  to  their  commission  on 
the  sale  of  the  gooda,  and  also  to  be  re- 
imbursed the  cost  of  the  insurance,  and 
their  other  expenses  in  respect  of  the  con- 
signment ;  and  it  was  their  business  to 
sell,  manage  and  dispose  of  the  cotton  as 
consignees.  The  equitable  interest  of  the 
plaintiffs,  after  coming  under  acceptance 
against  the  shipment,  was  not  in  any  par- 
ticular portion  of  the  cotton,  but  in  tho 
whole  and  in  every  part  of  it ;  and  no 
portion  of  it  could  have  been  withdrawn 
without  diminishing  their  security.  They 
had  also  the  power  to  sell  and  dispose  of 
every  portion  of  itj  and  to  receive  the 
purchase-money. 

Under  these  circumstances,  were  they 
entitled  to  insure  in  their  own  names  the 
whole  of  the  cotton,  and  to  its  full  value, 
or  were  they  entitled  to  insure  the  cotton 
only  to  the  extent  of  their  personal  liability 
under  their  acceptance  P 

It  is  clear  that  the  mortgagee  of  goods 

(24)  8  Mont.  D.  gc  B.  174. 
(26)  2  Hont.  D.  Sc  D.  136. 
(26)  42  Law  J.  Bep.  (ir.s.)  Bankr.  22 ;  a.  o.  Law 
B^.  8  iSbaae.  320. 
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br  aDHignment  would  be  entitled  to  inrare 
tuo  whole  of  the  goods  in  his  own  name, 
and  to  their  fall  value,  and,  in  case  of  a 
loM,  would  be  entitled  to  recorer  in  bis 
own  name  the  ftdl  amount  of  the  insur- 
ance, and  would  be  a  trustee  for  the 
mortgfagor  as  to  any  surplus  beyond  the 
amount  of  his  own  debt.  The  plaintiffs, 
having  an  interest  in  every  part  of  the 
cotton,  would,  as  it  appears  to  us,  stand 
in  the  same  position  in  equity  as  a  strict 
mortgagee  in  a  Court  of  law,  and  would 
clearly  bo  entitled  to  insure  themselves 
against  the  loss  of  the  cotton,  as  affecting 
not  only  their  security  for  reimbursement 
of  the  amount  of  their  acceptance,  but 
also  their  commission  on  the  sale ;  but  it 
also  appears  to  us  that,  having  an  eqni- 
table  Boonrity  upon  the  whole  of  the 
goods  and  every  part  of  them,  and  the 
duty  of  selling  and  managing  the  con- 
signmont,  they  might,  if  it  teas  so  intended, 
insure  their  own  names,  not  only  their 
own  individual  interest  in  the  cotton,  but 
also  the  interest  of  the  other  parties  in> 
torosted,  viz.,  the  shippers  (Messrs.  Bell  & 
Go.)  and  the  National  Bai^  of  India. 

Prima  facie,  an  insurance  by  a  mort- 
gagee, whether  legal  or  equitable,  would 
cover  only  his  own  portiouW  intei^iBst  in 
the  goods ;  but  if  the  insurance  was,  as 
between  him  and  the  underwriters,  in- 
tended to  cover  the  interest  of  all  parties 
and  the  whole  value  of  the  goods,  there 
would  be  no  obiection  to  a  leg^  mortgagee 
BO  insuring  in  nis  own  name  to  oover  all 
the  interests  and  the  entire  value  of  the 
goods ;  and  we  think  there  is  equally  no 
objection  to  an  equitable  mortgagee,  or  a 
person  who  stands  in  a  similar  position, 
insuring  in  like  manner.  An  insurable 
intffl'eBt  is  clearly  not  confined  to  a  strict 
legal  right  of  property.  It  then  becomes 
a  question  of  fiftot  what  was  the  interest 
intended  to  be  covered  by  the  policy.  If 
it  was  only  the  individuaJ  interest  of  the 
mortgagee,  he  could  recover  only  the 
amount  of  that  interest ;  bat  if  the  in- 
surance was  intended  to  cover  the  interest 
of  the  mortgagor  also,  then  he  would  be 
entitled  to  recover  in  his  own  name  for 
both  interests — see  Irving  v.  Eiehardson 
(14).  In  that  case  the  assured,  though  a 
sicvteagee  of  the  ship,  had  under  the 
^icgi^xy  Acts  no  legal  ownenhip^  but 


only  an  equitable  interest  in  it ;  and  yet 
it  was  considered  that  he  might  insure 
and  recover  in  his  own  name  the  whole 
amount,  if  the  insurance  was  intended  to 
cover  the  mortgagor's  interest  as  well  as 
his  own ;  and  that  whether  it  was  so  in- 
tended or  not,  was  the  proper  question  to 
be  left  to  the  jury  in  such  a  case — see 
also  the  observations  of  Parke,  B.,  in 
Sutherland  v.  Pratt  (27). 

Upon  the  facts  of  the  present  case,  and 
having  power  to  draw  inferences,  we  can 
entertain  no  doubt  that  the  insurances 
effected  by  the  plaintiffs  were  intended  to 
cover  the  whole  interest  of  all  the  parties 
interested  in  the  consignments.  They 
seem  to  us  to  have  been  effected  for  thai 
express  purpose,  and  to  have  been  so 
treated  by  all  parties ;  and  we  think  that 
they  must  be  oonsidered  in  that  light. 
It  is,  we  believe,  the  common  practice  of 
consignees  and  underwriters  to  have 
floating  poUcies  of  this  description,  with 
a  view  of  covering  the  interest  of  all 
parties  in  the  goods ;  and  it  seems  to  ua 
that  as  each  shipment  was  declared  the 
policies  would  enure  for  the  benefit  of  the 
different  parties  who  were  interested  in 
the  goods  so  declared. 

In  this  case  the  cotton  was  declared  by 
the  plaintiffs  under  their  floating  pohcies 
after  orders  to  insure  from  Bell  &  Co.,  and 
with  the  assent  of  the  National  Bank 
of  India;  and,  npon  the  declarations 
being  made,  these  policies  would  as  to 
this  shipment  enure,  not  only  for  the 
benefit  of  the  plaintiffs  themselves,  who 
were  interested  in  the  safety  of  the  whole 
of  the  goods  to  cover  their  own  liabilitiea 
and  claims,  but  also  for  the  benefit  oi  ^he 
National  Bank  of  India,  to  secure  to  them 
the  amount  of  the  acceptance,  as  well  as 
for  the  shippers,  as  the  persons  entitled 
to  the  surplus  proceeds  of  the  goods  when 
sold  by  tile  plaintifis.  There  was  also 
the  veiy  possible  contingency  that  the 
goods  when  sold  might  not  &om  various 
causes  realise  the  amount  for  which  the 
plaintiff  had  come  under  acceptance. 

Although  the  insurances  would,  in  our 
opinion,  as  they  were  intended  to  do, 
cover  tiie  whole  value  of  the  shipment^ 

.  (87)  la  Xw.ftW.  11;  S.C.  81  lAw  J.  Bm. 
(XA)  EidL.  83& 
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and  all  the  different  interests  in  the  goods, 
yet,  from  the  nature  of  these  floating 
policies,  and  their  being  effected  in  anti- 
cipation of  fdtnre  transactions  of  the 
plaintiff^  with  varions  persons  who  were 
unknown  at  the  dates  when  the  policies 
were  effected,  they  were  necessarily 
effected  by  the  plaintiffs  in  their  own 
names ;  and  it  could  not  be  said  that  as 
contracts  they  were  made  by  the  plaintiffs 
by  order  or  for  account  or  on  behalf  of 
persons  who  were  then  unknown,  but 
who  might  at  some  future  time  consign 
goods  to  the  plaintiffs.  The  consequence 
of  this  is,  as  it  seems  tons,  that  no  action 
oonld  be  maintained  upon  the  policieB  in 
question  by  or  in  the  names  oi  any  per< 
sons  except  the  plaintiffs;  and,  in  this 
particular  case,  if  it  had  been  averred  that 
Messrs.  Bell  &  Co.  were  interested  in  the 
cotton,  and  that  the  insurances  respec- 
tively  were  made  for  their  use  and  benefit 
and  on  their  account,  we  think  that  such 
an  allegation  would  not  have  been  main- 
tained— Watson  T.  Swatin  (8).  Neither 
could  it  have  been  properly  alleged  that 
the  plaintiffs  and  Messrs.  Bell  &  Co., 
either  with  or  without  the  National  Bank 
of  India,  were  jointly  interested  in  the 
cotton,  and  that  the  policies  were  effected 
on  their  account;  for  no  such  joint  in- 
terest existed,  and  the  policies  at  the  time 
they  were  made  were  not  effected  on  their 
behalf;  and  the  only  proper  conclusion 
in  law  fi:om  the  facts,  as  it  appears  to  us, 
is  that  the  plaintiffB,  having  effected  the 
policies  in  their  own  names  to  cover 
future  consignments,  such  as  the  cotton 
in  this  case,  not  only  may,  but  must,  sue 
upon  the  policies  in  their  own  names,  and 
we  think  that  the  averments  in  this  de- 
claration that  the  insurances  were  made 
for  their  use  and  benefit  and  on  their 
account,  and  that  they  were  the  parties 
interested,  were  the  proper,  and,  indeed, 
the  only  correct  mode  of  framing  the 
declaration. 

It  is  quite  true  that  Messrs.  Bell  &  Co. 
had  an  interest  in  the  cotton,  and  were, 
in  fact,  the  general  owners  of  it,  subject 
to  the  rights  which  they  had  created  on 
the  part  of  the  National  Bank  of  India 
and  the  plaintiffs;  but,  as  between  the 
underwriters  and  the  plaintiffs,  the  for- 
mer must,  we  think,  be  taken  to  have 


agreed  that  the  plaintiffs  might  declare 
goods  consigned  to  them  v.nder  circum- 
stances like  the  present,  npciithe  floaiiug 
policies  effected  by  them,  and  that  th^ 
might  recover  upon  them  the  fall  value 
in  their  own  names. 

There  is  no  doubt  that  in  a  declaration, 
the  averments  of  interest,  and  as  to  the 
person  on  whose  behalf  the  insurance  is 
effected,  must  be  correctly  made,  and  that 
a  variance  in  that  respect  would  be  fatal, 
though  the  interest  is  now  allowed  to  be 
alleged  alternatively  in  various  persons. 
It  is  also  not  sufficient  to  aver  the  interest 
to  be  in  another  person,  without  also 
alleging  that  the  insurance  was  made  on 
his  Isehalf.  These  averments  likewise 
affect  the  evidence  and  right  of  recovery 
at  law,  though,  where  a  plaintiff  sues  as 
trustee  for  another,  a  recovery  might  be 
had  in  equity  from  the  cestui  que  trust, 
and  reUef  obtained  as  against  him. 

It  is  quite  true  that,  after  the  floating 
policies  had  been  openeo,  and  when  the 
shipment  was  made,  there  was  an  order 
by  Messrs.  BeU  &  Go.  to  the  plaintiffs  to 
insure,  and  that  by  agreement  with  the 
National  Bank  of  India  the  declarations 
of  interest  by  the  plaintifiis  under  these 
floating  policies  were  to  be  treated  as 
covering  this  cotton ;  but  that  would  not 
entitle  either  Bell  &  Go.  or  the  bank  to 
sue  upon  the  policies  in  their  own  names, 
or  maintain  an  allegation  that  the  policies 
were  made  on  their  behalf. 

The  law  with  respect  to  the  insurable 
interest  which  a  consignee  may  include  in 
a  policy  and  recover  in  his  own  name  is, 
we  thmk,  correctly  stated  in  the  third 
edition  of  AmovM  on  Insurance,  at  p.  72, 
in  the  following  terms — "As  a  general 
principle,  then,  there  can  be  no  doubt 
that  consignees  of  the  goods,  being  in  ad- 
vance to  the  consignors,  or  under  accept- 
ances for  them,  may  insure  in  their  own 
name  and  on  their  own  account  to  the  fiill 
value  of  the  goods,  and  apply  the  proceeds 
of  the  policies  to  their  own  benefit  up  to 
the  extent  of  their  claims  in  respect  of  such 
advances  and  the  acceptances,  holding 
the  residue  in  trust  for  the  consignors." 

The  practice  of  the  mercantile  commu- 
nity as  well  as  of  underwriters  has  also, 
wo  believe,  been  entirely  in  accordance 
with  this  view  of  the  law ;  and  there  is 
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this  manifeBt  conTenience  in  it,  that  it 
eaves  a  'multiplicity  of  inanrances  npon 
the  same  subject-matter,  and  avoids  the 
necessity  for  any  nice  distinctions  as  to 
the  precise  nature  of  the  various  interests 
of  the  several  parties  which  are  intended 
to  be  covered  by  the  particular  insurance. 
This  more  especially  applies  to  the  case  of 
floating  poHcies  effected  by  consignees  to 
cover  goods  of  all  persons  who  may  there- 
after consign  goods  to  them,  and  to  simi- 
lar floating  policies  which  wharfingers, 
warehousemen,  factors  and  others  are  in 
the  habit  of  effecting  to  cover  the  owners' 
interests  as  well  as  their  own;  and  it 
seems  to  us  that  it  would  lead  to  great 
practical  inconvenience  if  a  different  role 
were  now  to  be  laid  down. 

Many  of  the  passages  which  were  cited 
for  the  defendants  from  text- writers  had 
reference  only  to  what  a  person  might 
insure  on  his  own  aceotmt;  and  a  great 
part  of  the  argument  for  the  defendants 
rested  on  the  assumption  that  there  was, 
in  fact,  an  insurance  in  this  case  of  the 
separate  interest  of  Bell  &  Co.,  and  that 
these  policies  were  made  by  the  plaintiffs 
as  the  agents  of  Bell  &  Go.  and  on  their 
behalf;  but  which  assumption,  for  the 
reasons  before  stated,  we  consider  to  be 
not  well  founded. 

The  case  of  Robertson  v.  Hamilton  (28) 
is  an  important  decision  to  shew  that, 
where  a  person  having  a  limited  personal 
interest  in  the  safety  of  every  portion  of  the 
subject-matter  of  insurance  insures  not 
only  that  particular  interest  but  the  whole 
of  tiie  subject-matter  to  its  full  value  for 
the  benefit  of  the  other  parties  who  are 
interested  in  it  as  well  as  of  himself,  he 
will  be  considered  entitled  to  recover  the 
full  amount  in  his  own  name  upon  an 
averment  of  interest  in  himself,  and  will 
be  considered  a  trustee  for  the  other  par- 
ties interested.  In  that  case  the  plaintiffs 
were  owners  of  the  Boss,  which,  with  an- 
other ship  called  the  Atlantic,  belonging 
to  Fisher  St  Co.,  and  their  cargoes,  had 
been  captured  as  Spanish  prize.  The 
plaintiffs  and  the  respective  owners  of  the 
other  ship  and  of  the  cargoes  employed 
one  Cowan  as  their  agent  in  Spain  to  ob- 
tain restitution  or  compromise  the  claims 

(28)  14  Out  622. 


of  the  captors  and  to  send  the  property 
back  to  England.  He  effected  an  arrange- 
ment by  giving  up  part  of  each  cargo, 
and  upon  the  terms  that  the  two  ships 
and  the  rest  of  the  cargoes  should  be  re- 
stored for  the  common  benefit  of  the 
original  owners  of  both  ships  and  cargoes 
in  the  lump ;  and  he  drew  a  bill  upon  the 
plaintiffs  (which  was  accepted  and  paid 
by  them)  for  the  general  expenses  of  effect- 
ing the  arrangement,  and  for  the  outfit  of 
the  vessels  on  their  return  homewards. 
The  agent  stated  in  a  letter  to  the  plain- 
tiffs, "  The  whole  property  restored  is  ta 
form  a  mass,  and  the  reparation  made 
agreeably  to  the  respective  values  {hat 
may  be  affixed  to  both  ships  and  cargoes. 
The  Ailantie  I  shall  consign  to  yon,  in 
order  to  simplify  the  ooncem ;  and  yoa 
can  arrange  with  the  owners.  The  above 
information  will  guide  you  with  respect  to 
insurance."  The  plaintiffs  then  effected 
an  insurance  upon  the  Atlcmtie,  and  tiiat 
vessel  was  again  captured  by  the  French. 
The  plaintiffs  thereupon  sued  in  their  own 
names  to  recover  for  a  total  loss  of  that 
vessel.  It  was  held  that  the  plaintifi^ 
though  not  the  owners  of  the  AUantie, 
had  an  insurable  interest  in  her  and  to 
the  frill  amount  of  the  insurances.  In 
the  course  of  the  argument,  when  the 
case  of  Lucena  v.  Oraufiird  (3)  was  cited, 
Lord  EUenborongh  said  (29),  "  Indepen- 
dent of  that  case,  can  there  be  any  doubt 
but  that  the  plaintiffs  had  an  insurable 
interest?  The  ships  and  cargoes  were 
all  thrown  into  hotchpot ;  and  the  plain- 
tiffs had  an  interest  in  the  conjoint  pro- 
perty, and  had  expended  their  own  money 
upon  it,  and  were  further  authorised  to 
make  the  insurance,  by  Cowan,  of  Cor- 
runna,  who  had  full  powers  of  attomqr 
from  all  the  original  owners  of  the  pro-  . 
perty."  And,  upon  its  being  argued  that 
the  ship  insured  never  was  in  the  posses- 
sion of  the  plaintiffs,  and  therefore  that 
they  could  have  no  lien  on  it  (and  which 
argument  wbs  also  pressed  upon  us  in 
this  case).  Lord  Ellenborough  said  (30), 
"  This  is  no  question  strictly  of  lim. 
Cowan  was  in  possession  of  the  whole,  and 
Cowan  continued  to  be  the    plaintiff's 

(29)  14  EmI  fi28. 
(80)  14  Bast  680. 
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agent  for  iihis  pnrpose  alter  the  Affaniie 
and  the  Boss  were  thrown  into  hotchpot 
for  the  benefit  of  all  concerned.  The 
whole  then  became  a  new  properly,  and  a 
new  interest  was  oonstitnted  in  the  for- 
mer several  owners  conjointly,  bo  that  the 
proprietors  of  the  ship  Boss  thereby  came 
to  have  an  interest  in  the  AfUmtie.  Upon 
the  arrangement  made  with  the  captors, 
Oowan  received  restitution  of  the  whole 
property  in  the  lump,  as  it  is  said,  for  the 
common  benefit  of  tiw  original  owners  of 
both  ships  and  cargoes ;  and  then  Cowan, 
being  such  agent  of  the  conjoint  interest 
as  well  as  agent  for  the  puuntifTs,  con- 
signed  the  AUanMc  to  them,  and  drew 
buls  npon  them  for  the  general  expenses 
of  the  whole  concern,  which  they  accepted 
and  paid.  If  this  does  not  give  them  an 
insurable  interest,  it  is  difiElcnlt  to  say 
what  will."  And,  in  giving  judgment. 
Lord  Bllenborongh  says  (31),  "The 
plaintifib,  having  an  insurable  interest  in 
the  whole  mass  of  the  property  restored, 
may  recover  npon  this  poUcy  as  trustees 
for  those  who  are  interested  with  them- 
selves in  the  whole,  though  they  may  be 
afterwards  called  upon  to  divide  it 
amongst  the  several  claimants  in  the  pro- 
portions due  to  each  ;  and  a  recovery  in 
this  action  will  not  ezclade  any  of  the 
parties  from  unravelling  the  account  in 
equity."  And  again  (82),  "The  assured, 
iherefore,  npon  this  policy  are  entitled  to 
recover  from  the  underwriters  if  they  had 
an  insurable  interest  in  the  ship.  The 
questaon  then  is,  who  had  such  an  in- 
terest p  I  answer,  the  original  proprietors 
of  both  ships  and  cargoes,  whose  interest 
had  been  united  in  hotchpot  through  the 
medium  of  their  common  agent.  Cowan, 
Cowan  himself  had  an  intwest  in  the 
whole ;  and  the  plaintiffs  had  also  an  in- 
terest in  respect  of  the  bills  which  they 
had  accepted  and  paid  for  Cowan  on 
account  of  this  conjoint  property.  The 
whole  was  thrown  into  hotchpot  when 
it  was  delivered  up  to  Cowan  by  the 
first  enters ;  and  therefore  the  plaintifls, 
who  were  the  original  owners  of  the  ship 
Boss,  became  interested  in  the  whole. 
They  were  also  interested  in.  Has  the  am- 


(82)  14 
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eignees  and  representatives  of  Cowan,  who 
had  expended  money  upon  the  whole  in 
hotchpot,  and  for  whom  they  had  accepted 
and  paid  bills  on  that  account.  It  cannot^ 
therefore,  be  said  that  the  plaintiffs  had 
not  an  insurable  interest  in  the  subject- 
matter."  It  was  held  that  the  plaintiffs 
might  insure  and  recover  as  for  a  total 
loss  on  the  policy  on  the  AUantio,  of 
which  they  were  not  the  owners,  though 
they  might  be  responsible  over  to  the 
owner  of  that  vessel  or  his  representatives 
for  a  proportion  of  the  money  when  re- 
covered. That  case  seems  to  us  a  very 
strong  anthorily  in  favour  of  the  plain- 
tiffs in  this  action. 

A  similar  principle  has  been  adopted 
and  acted  npon  in  the  case  of  fire  poUciee, 
where  persons  having  a  very  limited  per- 
sonal interest,  such  as,  a  warehouseman 
in  one  case,  having  only  a  hen  for  his 
charges,  and  not  being  hunself  an  insurer 
by  law,  and  a  carrier  in  the  other,  had 
effected  and  kept  on  foot  floating  policies 
for  the  purpose  of  covering,  and  which 
were  considered  to  cover,  not  only  their 
own  individual  interests,  but  also  the  in- 
terests of  the  owners  of  the  goodB,  and 
these  persons  were  held  to  have  insurable 
interests  as  against  the  insurers,  to  the 
foil  value  of  the  goods,  and  to  have  a 
right  to  recover  the  whole  amount  of  the 
insurances  in  their  own  names,  though 
they  would  be  trustees  as  to  any  surplus 
beyond  their  own  individual  claims  for 
the  other  parties  interested ;  see  Waters 
V.  The  Monarch  Jnswranee  Oompany  (22) 
and  The  London  and  North  Western  Bail- 
way  Oompany  v.  Olyn  (21), 

It  is  true  that  those  were  cases  of  fire 
insurance,  and  nppn  pohcies  which  ex- 
pressly covered  "goods  in  trust;"  but, 
if  the  policies  in  this  case  were  intended 
to  cover  the  interests  of  all  parties  in  the 
goods,  as  we  think  they  were,  then  they 
must  be  treated  as  if  they  had  contained 
express  words  to  include  all  such  interests; 
and  in  that  view  the  cases  above  cited 
would  be  quite  analogous  to  tiie  present, 
for  the  purpose  of  considering  the  other 
question,  viz.,  whether  the  persons  in- 
suring had  an  insurable  interest  in  and 
were  entitled  to  recover  the  whole  value 
of  the  goods  in  their  own  names.  It  is 
upon  this  latter  point,  viz.,  as  to  the  na- 
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tore  and  extent  of  the  insurable  interest 
and  the  right  to  recover  the  fiill  amount, 
that  these  cases  seem  to  us  to  hare  an 
important  bearing  upon  the  present  qnes- 
tion.  In  the  case  of  the  warehouseman 
(who  is  not  an  insurer),  WaierB  v.  The 
Monarch  Life  Assurance  Oompany  (22), 
Lord  Campbell,  after  deciding  that  upon 
the  proper  construction  of  the  policy  the 
interest  of  the  general  owners  of  the 
goods  was  intended  to  be  covered,  pro- 
ceeds as  follows  (33) — "  And  I  think  tiiat 
a  person  intrusted  with  goods  can  insure 
them  without  orders  &om  the  owner,  and 
even  without  informing  him  that  there 
was  such  a  policy.  It  would  be  most  in- 
convenient in  business  if  a  wharfinger 
could  not  at  his  own  cost  keep  up  a  float- 
ing policy  for  the  benefit  of  all  who  might 
become  his  customers.  The  last  point 
that  arises  is,  to  what  extent  does  the 
policy  protect  those  goods  P  The  defend- 
ants say  that  it  was  only  the  plaintifib' 
personal  interest.  But  the  policies  are 
in  terms  contracts  to  make  good '  all  such 
damage  and  loss  as  may  happen  by  fire  to 
the  property  hereinbefore  mentioned.' 
That  is  a  vaUd  contract;  and,  aa  the  pro- 
perty is  wholly  destroyeid,  the  value  of  the 
whole  must  be  made  good,  not  merely  the 
particular  interest  of  the  plaontifis.  They 
will  be  entitled  to  apply  so  much  to  cover 
their  own  interest,  and  will  be  trustees 
for  the  owners  as  to  the  rest."  Crompton, 
J.,  also  says  (34),  "The  parties  meant 
to  insure  those  goods  with  which  the 
plaintifis  were  intrusted,  and  in  every 
part  of  which  they  had  an  interest,  both 
in  respect  of  their  Uen  and  in  respect  of 
their  responsibility  to  the  bailors.  What 
the  surplus  after  satisfying  their  own 
.  claim  might  be,  £ould  only  be  ascertained 
after  the  loss,  when  the  amount  of  their 
lien  at  that  time  was  determined ;  but 
they  were  persons  interested  in  every  par- 
ticle of  the  goods." 

In  The  Lond^m  and  North  Western 
Railway  Oompany  v.  Olyn  (21),  where  the 
plaintifis  were  carriers,  Wightman,  J.,  says 
(35),  "  The  question  in  this  case  is  whe- 
ther the  plaintifi's  are  entitled  under  this 
policy  to  recover  more   than  their  own 

(83)  6  K.  &  B.  881. 
(34)  6  E.  &  B.  882. 

(36)  !£.«(£.  aeo. 


particnlor  interest  in  the  goods  which 
they  as  carriers  had  in  the  warehouse 
when  it  was  burnt.  I  think  that  they 
are,  and  that  they  ought  to  recover  tJie 
full  value  of  the  goods.  They  mnst^  in 
my  opinion,  be  considered  as  having  in- 
sured the  goods  which  they  held  in  trust 
as  carriers,  for  the  benefit  of  the  owners, 
for  whom  they  will  hold  the  amount  re- 
covered as  trustees,  after  deducting  what 
is  due  in  respect  of  their  own  charges 
upon  the  goods."  And  again  (36),  "  It 
is  true  that  this  insurance  is  in  the  nature 
of  a  voluntary  trust  undertaken  by  the 
plaintifib  without  the  knowledge  of  the 
ceetvM  que  trust,  the  owners  of  the  goods  ; 
but  it  is  a  trust  clearly  binding  on  the 
plaintifis  in  equity,  who  will  hold  the 
anxount  which  they  now  recover,  in  the 
first  place,  for  the  satis&ction  of  their 
own  claims,  and  in  the  next,  as  to  tiie 
residue,  in  trust  for  the  owners.  If  a 
difiisrent  construction  was  put  on  such  a 
policy,  aa  this,  it  would  be  necessary,  as 
my  brother  Crompton  has  observed, 
that  several  policies  should  be  efiiected  pn 
the  same  goods,  and  thus  insurance  oom- 
panies  would  obtain  several  premioms 
instead  of  one  in  respect  of  whsA  to  theaa 
is  the  same  risk."  Crompton,  J.,  at 
p.  663,  also  states  that,  in  his  opinion,  ihe 
plaintiJQs  intended  to  insure,  first,  their 
own  interest  (if  any)  in  the  goods,  and 
secondly,  the  interest  of  their  cesims  que 
trust,  the  owners  of  the  goods,  and  iStat 
the  case  of  Waters  v.  The  Monarch  As- 
surance Company  (22)  had  establislied 
that  persons  who  are  the  bailees  of  goods 
have  an  insurable  interest  in  thma  as 
against  tlie  assurers  to  their  full  value, 
although  the  assured  may  be  trustees  for 
third  persons  of  part  of  the  amount  re- 
covered on  the  policy. 

In  the  great  case  of  the  Dutch  oom- 
missioners,  Lucena  v.  Orcmfwrd  (ii),  the 
ultimate  decision  of  the  House  oi  Lords 
awarding  a  ventre  de  now,  rested  upon 
the  ground  that  general  damages  had 
been  assessed  in  one  aggregate  snm  for 
all  the  vessels,  whereas  one  of  them, 
having  been  lost  after  the  declaration  of 
hostilities,  and  thus  become  vested  in  the 
Crown,  could  not  in  any  sense  be  oonsi- 

(86)  !£.<[£.  661. 
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dered  within  tlie  jurisdiction  of  tlie  com- 
missioners. Bat,  at  the  same  time,  the 
Honse  of  Lords  expressed  a  clear  opinion, 
adopting  the  views  of  Ghambre,  J.,  and 
Lawrence,  J.,  that  the  commissioners  had 
not  an  insurable  interest.  This  was,  how- 
ever on  the  ground  that  their  authority 
was  derived  entirely  from  an  Act  of  Par- 
liament and  a  commission,  which  gave 
them  no  power  or  right  of  interference 
or  control  over  any  of  the  ships  or  pro- 
perty antil  after  ihey  were  detained  or 
brought  into  the  ports  of  this  kingdom ; 
that  np  to  that  time  the  control  and 
power  over  the  vessels  rested  entirely 
with  the  Crown ;  that  the  vessels  might 
never  have  come  nnder  the  power  of  the 
oommissionors ;  that  they  had  nothing 
more  than  a  mere  expectation  or  hope 
and  possibility  that  the  vessels  might 
come  under  their  control ;  and  that  they 
therefore  had  no  insurable  interest  to 
support  the  policies  which  had  been 
effected  whilst  t^e  vessels  remained 
abroad,  and  before  they  had  been  brought 
to  this  oonnTry.  It  was  contended  for 
the  commissioners,  the  plaintiffs,  in  that 
case,  that  they  bad  authority  to  sell, 
manage  and  dispose  of  the  vessels,  and 
wdre  therefore  in  a  position  similar  to 
that  of  ordinaiy  consignees,  and  entitled 
equally  as  such  consignees  to  insure  and 
recover  the  foil  amount  of  the  insurances 
in  their  own  names,  under  an  averment 
of  interest  in  themselves.  It  seems  to  us 
to  have  been  considered  by  all  the  Judges, 
as  well  as  by  the  House  of  Lords,  to  be  clear 
law  that  ordinary  consignees  having  a 
beneficial  interest  in  the  whole  subject- 
matter  might  recover  the  fall  sum  in- 
sured, under  an  averment  of  interest  in 
themselves ;  and  that  if  the  commis- 
sioners could  be  considered  as  snch  con- 
signees, they  were  entitled  to  recover. 
AAer  the  tluee  arguments  in  the  Exche- 
quer Chamber  (37),  and  the  argument  in 
uie  House  of  Lords,  it  was  said  by  the 
majority  of  the  Judges  (38)  that  no  one 
ever  questioned  that  an  ordinary  consignee 
having  a  beneficial  interest  might  insure 
for  the  benefit  of  the  owner  of  the  g^ods, 
though  a  naked  consignee,   as  he  was 

(87)  8  Bos.  &  P.  76. 
(S8>  a^SijB.  292. 


termed,  being  a  mere  agent  of  the  con- 
signor, could  not  do  so.  But,  as  different 
views  have  been  taken  of  the  effect  of  the 
observations  of  the  learned  Judges  and  of 
Lord  Eldon  (who,  as  Chief  Justice  of  the 
Common  Pleas,  had  heard  the  three  argu- 
ments in  the  Exchequer  Chamber)  upon 
the  subject  of  insurable  interest  of  con- 
signees generally,  it  may  be  useful  to  refer 
to  those  observations  more  in  detail  They 
are  as  follows,  namely,  in  the  judgment 
of  the  majority  of  the  seven  Judges  in 
the  Exchequer  Chamber  (39)  :  "  Indepen- 
dent, however,  of  these  observations,  it  is 
not  necessary  that  an  insurer  should  have 
a  beneficial  interest  in  the  property  in- 
sured ;  it  is  sufficient  if  he  be  clothed  with 
the  character  of  a  trustee,  an  agent,  or  a 
eonsignee;  and  if  these  commissioners 
can  be  considered  in  either  of  these  capa- 
cities, they  have  an  insurable  interest. 
According  to  the  terms  of  the  statute  (40), 
it  seems  as  if  they  may  be  considered  iu 
either  of  these  capacities.  They  may  be 
considered  as  trustees  for  the  Crown,  or 
for  the  persons  who  shall  be  ultimately 
entitled  to  the  property;  as  general  agents 
for  the  purpose  of  disposing  of  the  pro- 
perty on  its  arrival  in  England,  or  as 
statutable  consignees."  Again  (41) : 
"  Suppose  a  merchant  upon  his  marriage 
to  covenant  with  trustees  in  his  marriage- 
settlement,  that  certain  ships  then  upon 
the  sea  should  when  they  came  to  England 
be  vested  in  them  for  the  purposes  of  the 
settlement,  are  we  to  be  told  that  the 
trustees  might  not  insure,  because  the 
settlor  did  not  in  terms  convey  and  assign 
over  the  ships  immediately  P  A  Court  of 
Equity  would  consider  the  interests  in  the 
trustees  exactly  the  same  as  if  the  ships 
had  been  immediately  conveyed.  It  is 
objected,  however,  that  the  Dutch  com- 
missioners did  not  resemble  consignees, 
because  they  were  directed  to  sell  and  dis- 
pose of  the  property  intrusted  to  them 
according  to  the  directions  which  they 
should  receive  from  Government.  But 
many  consignees  receive  goods  with  orders 
to  attend  to  the  directions  of  the  consignor 
as  to  their  disposal ;  and  yet  they  are  not 
the  less  able  to  insure.     So,  every  trustee 

(39)  3  Bo6.  &  P.  96. 

<40)  85  G«o.  3.  c  80. 

.  (41)  8  Bos.  &  P.  97. 
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is  snbj'eot  to  tiie  direotions  either  of  the 
ce$tui  que  trust  or  of  the  Conrt  of  Ohan- 
oery."  In  the  judgment  of  Chambre,  J., 
whose  views  were  ultimately  adopted  by 
the  House  of  Lords,  he  says  (42)  :  "  I  am 
not  disposed  to  question  the  authorities 
in  general :  on  the  contrary,  there  ap- 
pears to  me  to  have  been  great  proprieiy 
in  establishing  the  contract  of  msurance 
wherever  the  interest  declared  upon  was 
in  the  common  understanding  of  man- 
kind a  real  interest  in  or  arising  out  of 
the  thing  insured,  or  so  connected  with  it 
as  to  depend  on  the  safety  of  the  thing 
insured  and  the  risk  insured  against, 
without  much  regard  to  technical  distinc- 
tions respecting .  property,  still  however 
excluding  mere  speculation  or  expectation, 
and  interests  created  no  otherwise  than 
by  gaming.  What  the  parties  themselves 
may  do,  they  may  also  do  by  their  trus- 
tees, consignees,  or  agents,  provided  the 
act  done  by  an  agent  comes  within  the 
scope  of  the  authority  given  him  by  his 
principal,  either  expressly  or  impliedly 
from  the  nature  of  his  employment."  In 
the  House  of  Lords,  in  the  opinions  of  the 
seven  Judges,  and  in  which  Thompson, 
B.,  concurred,  the  following  passages  occur 
(43)  :  "  It  is  with  reference  to  these  pre- 
mises, they  (the  plaintiffs)  aver  that  they 
as  such  commissioners  were  interested, 
and  that  the  insurance  was  made  for  their 
use  and  benefit  as  commissioners.  The 
nature  of  their  connection  with  the  pro- 
perty insured  appears  firom  the  previous 
part  of  the  declaration.  They  claimed 
no  beneficial  interest  in  it;  they  were 
merely  cmisignees,  agents  or  trustees  for 
others ;  and,  to  make  the  whole  declara- 
tion consistent,  the  averment  must  be 
taken  to  import,  what  the  words  will 
fairly  admit,  that  the  insurance  was  made 
for  ihe  benefit  of  those  for  whose  benefit 
the  plaintiffs  were  authorised  by  the  Act 
ot  Parliament  and  commission  to  manage 
the  property  as  consignees,  that  is,  in  the 
present  instance,  for  the  King.  A  con- 
signee without  any  beneficial  interest  in 
huDself  is  agent  for  the  consignor,  and 
may  insure  for  his  benefit ;  and,  if  such  a 
consignee  were  to  state  in  his  declaration 


(42)  8  Bog.'&  P.  104. 

(43)  2  N.  B.  289,  290. 


the  circumstances  of  the  consignment  of 
g^ods  to  him  to  manage,  sell  and  dispose 
of  for  certain  persons  abroad,  might  he 
not  aver  the  interest  in  liimaalf  as  sneh 
consignee  ?  and  would  not  such  an  aver- 
ment, coupled  with  the  disclosure  of  his 
having  no  interest  but  for  the  consignors' 
use  be  equivalent  to  an  averment  of 
interest  in  his  consignors  P"  Again  (44) : 
"  Though  a  consignee  be  usually  appointed 
by  bill  of  lading,  it  is  not  necessaty  to 
invest  a  person  with  that  character.  Mr. 
Justice  Buller,  in  the  case  of  Wolg  v. 
ScmuMsSLe  (9),  defines  a  consignee  to  be 
a  person  residing  at  the  port  of  delivery, 
to  whom  the  goods  are  to  be  delivered  on 
their  arrival.  A  consignee,  as  distin- 
guished from  a  vendee,  is  the  mere  agent 
of  the  consignor ;  and  such  a  consignee 
may  be  appointed  by  any  direction,  verbtd 
or  written,  to  the  oaptam,  to  deliver  the 
goods  to  such  particular  person,  or  by  a 
letter  to  the  person  himself  requesting 
him  to  take  care  of  the  goods  upon  their 
arrival.  Where,  then,  is  the  difference 
between  such  a  consignee  and  these  com- 
missioners P  The  ships  were  directed, 
by  the  person  who  had  the  possession 
and  power  to  direct  the  voyage,  to  Qreat 
Britain ;  and  the  commissioners  were  ap- 
pointed to  receive  the  ships  and  cargoes, 
and  to  manage  and  dispose  of  them  upon 
their  arrival.  What  is  the  effect  of  the 
most  solemn  appointment  of  a  consignee 
different  from  this?  What  greater  int^est 
or  closer  connection  with  the  ship  does 
he  acquire  P  I^  then,  there  be  no  differ- 
ence, no  one  ever  questioned  thai  a  consignee 
or  agent  of  the  description  spoken  of  might 
make  an  insurance  for  the  ben^  of  the 
owner  and  person  entitled,  and  for  lohom 
he  as  consignee  is  authorised  to  act."  .  .  . 
"At  the  time  both  of  the  insurance  and  the 
loss,  their  (the  commissioners')  title,  like 
that  of  a  consignee,  was  inchoate ;  occu- 
pancy was  necessaiy  to  perfect  it.  It  is 
true  that  their  interest  was  revocable. 
But  so  is  that  of  a  consignee."  Again 
(45) :  "  And  if  it  were  now  to  be  decided 
that  the  interest  of  these  commissioners 
was  not  insurable,  it  would  render  unin- 
telligible that  doctrine  upon  which  met- 

(44)  2  N.  B.  291,  292. 
(46)  2  N.  &  294. 
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dhants  and  nnderwiiters  have  acted  for 
years,  and  paid  and  received  manj  thou- 
sand pounds. "  Mr.  Justice  Ghambre, 
who  thought  that  the  commissioners  had 
no  insurable  interest,  says  (46)  :  "  The 
duties  of  their  office  were  confined  to 
Dutch  property  that  was  actually  in  the 
kingdom,  and  provisionally  detained  there 
under  the  King's  authority.  No  matter 
who  brings  it  in.  They  have  nothing  to 
do  as  commissioners  with  consignments 
&oin  abroad;  nor  was  any  consignment 
in  &ct  made  to  them.  They  have  been 
called  statutable  consignees.  If  that 
phrase  means  anything,  it  must  mean 
that  the  statute  had  consigned  these  par- 
ticular ships  to  the  commissioners ;  but, 
look  at  the  statute,  and  we  find  nothing 
more  than  that  it  authorises  a  commission 
under  which  whatever  property  of  a  cer- 
tain  description  arrives,  it  will  if  they 
continue  commissioners  fall  within  their 
care  and  management  officially,  to  prevent 
its  perishing.  But  the  Act  had  in  no 
respect  attached  upon  this  property:  it 
had  only  created  a  capacity  to  the  plain- 
tiffs in  certain  events  to  receive  these  or 
any  other  Dutch  ships  or  merchandises." 
Again  he  says  (47)  :  "  A  consignment  is 
a  species  of  mercantile  conveyance  ope- 
ratmg  upon  the  particular  efiects  con- 
signed, wnich,  though  it  may  be  defeasible, 
may  operate  in  the  meantiiae,  and  enable 
the  consignee  by  his  acts  to  bind  the  con- 
siraor." 

in  the  opinion  of  Lawrence,  J.,  who 
also  thought  that  the  commissioners  had 
not  an  insurable  interest,  and  whose 
opinion  was  also  adopted  by  the  House  of 
Lords,  there  are  the  following  passages 
(48)  :  "  Conceiving  for  these  reasons  tibat 
tiie  contract  of  marine  assurance  is  not 
from  its  nature  confined  to  protect  the 
interest  arising  fix)m  the  ownership  of  the 
subject  exposed  to  risk  insured  against, 
I  shall  proceed  to  consider,"  &o.  "Had 
they  (the  commissioners)  been  authorised 
generally  to  take  care  of  ships  detained 
by  His  Majesty's  orders,  by  the  act  of 
detainer  the  ships  would  have  become 
objects  of  their  concern,  and  from  thence 
a  duty  might  possibly  hare  been  inferred 

46)  2  N.  B.  298. 

47)  2  X.  B.  299. 

48)  2  N.  B.  304. 
Nsw  BuuB,  42.— C.F. 


to  take  all  proper  steps  to  prevent  any 
damage  &om  their  loss,  and  an  averment 
that  the  defendants  in  error  insured  ae 
such  commissioners  might  have  borne  the 
meaning  which  has  been  contended  for. 
But  that  cannot  be  understood  in  this 
case;  for  the  averment  in  effect  refers 
their  interest  to  the  Act  of  Parliament 
and  their  commission,  the  terms  of  which 
respect  only  the  case  of  ships  and  goods 
detained  and  brought  into  the  ports  of  this 
kingdom :  and  I  know  not  how  to  con- 
ceive an  interest  dependent  on  a  thinff 
with  which  thing  the  persons  supposed 
to  be  interested  have  nothing  to  do.  The 
defendants  in  error  have  been  considered 
as  trustees  or  consignees,  who,  it  is  said, 
have  an  insurable  interest.  But  I  do  noi 
think  they  can  he  considered  as  trustees  or 
as  eonsignees  having  such  interest  as  will 
support  this  averment.  A  trustee  who 
has  an  insurable  interest  must,  as  I  con- 
ceive^ have  some  existing  right  to  the 
thing  insured  for  the  benefit  of  another ; 
bat  the  commissioners  in  this  case  had 
not  any  such  right,  and  therefore  cannot, 
according  to  my  notions  of  a  trustee,  be 
considered  as  such.  Nor  can  they  be  con- 
sidered as  consignees  in  whom  any  interest 
or  right  is  vested  by  bill  of  ladins  or 
other  instrument  or  consignment  by  which 
the  properiy  of  the  subject-matter  of  the 
consignment  frima  facie  will  pass.  If 
they  be  consignees,  they  were  naked  con- 
signees for  the  purpose  of  doing  some  act 
respecting  the  goods  consigned,  and  rather 
agents  than  consignees,  accor^ng  to  the 
common  understanding  of  that  word;  and, 
taking  them  to  be  naked  consignees  who 
have  not  the  legal  property  of  the  subject- 
matter  of  the  insurance,  and  who  are  not 
beneficially  interested  in  it,  they  ought,  I 
conceive,  to  have  averred  the  interest  to 
be  in  those  on  whose  account  the  insurance 
was  made,  whether  they  were  defined  per- 
sons or  uncertain  persons,  and  not  in 
themselves  as  commissioners ;  for,  taking 
the  meaning  of  the  word  interest  to  be 
what  I  have  stated  it  to  be,  it  is  obvious 
that  a  naJced  consignee  who  means  that 
the  insurance  should  be  applied  to  the 
protection  of  the  things  insured  and  the 
indemnification  of  him  who  suffers  by 
losing  the  value  of  those  things,  his  object 
being  not  to  secure  himself  firom  some 
2X 
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damage  oonfieqTieiitial  to  the  loaa  as  his 
commissioiii,  but  that  others  interested  as 
proprietors  shonld  be  indemnified, — it  is 
obvious,  I  B&y,  that  snch  consignee  can 
himself  suffer  no  prejudice  by  the  total  or 
partial  destruction  of  a  thing  which  forms 
no  part  of  his  property.  In  the  safely 
of  such  thing  such  nalced  consignee  can 
in  this  view  have  no  interest.  The  per- 
sons prejudiced  by  the  loss  of  property 
are  his  consignors,  or  those  for  whose 
benefit  the  property  is  to  be  disposed,  and 
in  them  only  in  such  case  and  in  such 
light  is  there  any  interest"  (49). 

Lord  Eldon,  in  giving  judgment  in  the 
House  of  Lords,  says  (60) :  "  With  re- 
spect to  the  case  of  a  trustee,  I  can  see 
nothing  in  this  case  which  resembles  it.  A 
trustee  has  a  legal  interest  in  the  thing, 
and  may  therefore  insure.  So,  a  consignee 
has  the  power  of  selling ;  and  the  same  may 
be  said  of  an  agent.  I  cannot  agree  to  the 
doctrine  said  to  be  established  in  the 
Courts  below,  that  on  agent  may  insure 
in  respect  of  his  lien  upon  a  subsequent 
performance  of  his  contract;  nor  can  I 
advise  your  Lordships  to  proceed,  without 
much  more  discussion,  upon  authoriiy  of 
that  kind.  There  are  different  sorts  of 
consignees;  some  home  a  power  to  sell, 
manage  and  dispose  of  the  property,  etibjeet 
only  to  the  righ^  of  M«  eontignor.  Others 
have  a  nure  naked  right  to  take  possession. 
IwiU  not  say  that  the  latter  may  not  insure, 
if  they  state  the  mterest  to  lein  their  prin- 
cipal. 

Lord  Ellenborongh  and  Lord  I^kine 
ooncnrred  entirely  in  the  views  of  Lord 
Mdon. 

Li  the  previons  case  of  Oraafiird  t. 
Hwiier  (51),  in  the  Court  of  King's 
Bench,  wliere  precisely  the  same  points 
arose,  it  was  considered  that  the  commis- 
sioners were  in  the  nature  of  consignees, 
and  had  therefore  a  right  t«  insure  and 
to  recover  the  whole  sum  insured  in  their 
own  names  ;  and  it  appears  to  us  that  the 
correct  opinion  to  be  collected  tram,  the 
observations  of  all  the  learned  judges  and 
also  of  the  peers  who  took  part  in  the 
judgment  in  the  House  of  Lords  in  Xiw> 
eena  v.  Oraufurd  (3),  is,  that  an  ordinary 

(49)  2  N.  B.  806,  807. 

(60)  2  K.  B.  324. 

(61)  8  Twin  Bep.  18. 


consignee,  who  has  made  adraiuset  or 
come  under  acceptance,  and  has  a  benefi- 
cial interest  in  the  subject-matter,  is  en- 
titled to  insure  to  the  full  value  and  recover 
the  whole  sum  insured,  and  to  aver  the 
interest  to  be  in  himself. 

In  Oarruthersv.SheddonCliyi^e-phaa, 
tiffs  by  order  from  Dowriok  &  Way  had 
effected  an  insurance  upon  coffee  in  which 
Dowriok  &  Way  were  interested  to  the 
extent  of  seven-sixteenths  jointly  with 
three  other  persons.  The  policy  professed 
to  be  made  by  the  plaintiffs  as  agents  and 
by  order  of  and  for  account  of  Dowrick  & 
Way.  The  adventure  was  managed  by 
Dowrick  &  Way,  who  made  advances 
and  paid  what  was  required.  Gibbs,  C.J., 
held  at  the  trial  that^  as  Dowrick  dsWay 
were  the  managers  of  the  adventure,  if 
the  policy  was  intended  to  cover  the  in- 
terests of  the  three  other  persons  (of  which 
the  jury  were  to  judge),  the  plaintifb 
might,  as  the  agents  of  Dowrick  &  Way, 
recover  the  whole  amount  insured ;  and 
he  also  thought  "that  Dowrick  dk  Way, 
as  consignees  of  the  cargo,  had  an  insur- 
able interest  to  the  whole  amounl^  for  that 
a  consignee  may  insure  as  well  as  a  prin- 
cipal;" and  the  Court  confirmed  his 
nuing.  We  are  unable  to  discover  anyinti- 
mation  of  opinion  by  the  Court  in  that  case, 
or  to  see  any  inference  that  can  properly 
be  drawn  from  it^  to  the  effect  that  a  oon- 
signee  who  makes  advances  can  insure 
and  recover  only  to  the  extent  of  his  own 
lien ;  and  the  language  of  Gibbs,  0.  J., 
which  was  adopted  by  the  Court,  seems 
to  ns  to  be  exactly  contrary  to  that  view. 

In  Oodin  v.  The  London  Assurance  Oom- 
pony  (52),  the  only  question  was  whether, 
where  two  persons  having  different  inter- 
ests had  each  insured  by  a  separate  policy, 
this  was  to  be  considered  as  a  double  in- 
surance, so  that  the  amount  insured  was 
to  be  apportioned  between  the  two  sets  of 
underwriters ;  and,  though  some  observa- 
tions were  made  as  to  persons  being 
entitled  to  insure  fbr  a  lien,  the  case  does 
not  app>ear  to  ns  in  any  way  to  affect  the 
main  question  in  this  case. 

In  Wolff  Y.HomeasHe  (9)  the  plaintiib 
had,  vrithout  orders  in  -Uie  first  instance 
(though  their  act  was    adopted  after- 

(«a)  I  Bob.  489. 
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ynria),  effeoied  the  insnranoe  for  their 
correspondent  I/iind,  for  whom  they  were* 
nnder  advances,  and  for  whom  they  were 
acting  in  respect  of  the  shipment  in 
qaestion  after  it  had  been  refdsed  by  the 
original  consignee.  They  had  also  ac- 
cepted for  300Z.  against  the  shipment.  The 
declaration  contaoned  two  coants,  the  first 
averring  the  interest  in  Land  and  the 
second  averring  it  in  themselves.  Objec- 
tions were  taken,  as  to  the  first  count, 
that  it  could  not  be  supported  under  the 
statute  of  28  Qeo.  3.  o.  56,  for  want  of  a 
previona  order  to  insure  from  Lund,  the 
principal;  and,  as  to  the  second  count, 
that  tiie  plaintiffs  had  not  an  insurable 
interest,  and  that  they  made  the  tin- 
Burance  on  account  of  Lund,  and  not  of 
themselves.  The  Court  supported  the 
verdict  for  the  plaintiffs  on  the  first  count 
for  the  full  amount,  upon  the  facts,  on 
the  ground  of  ratification  by  Lund ;  but 
they  also  held  that  the  second  count  was 
supported ;  for,  that  the  plainti£b  had  a 
dear  right  to  insure  to  the  amount  of 
800?.  for  which  they  were  interested  in 
the  goods.  The  Court  considered  that, 
upon  the  consignment  being  refused  by 
the  original  consignee,  the  plaintiffs  be- 
came the  consignees  for  Lund ;  and  Bul- 
ler,  J.,  said,  in  the  course  of  his  judgment 
(53),  that  "  a  debt  which  arises  in  conse- 
quence of  the  article  insured,  and  which 
would  have  given  a  lien  on  it,  does  give 
an  insurable  mterest ; "  and  that "  the  case 
is  not  at  all  altered  by  the  goods  not 
having  arrived."  The  plaintiffs  in  that 
case  recovered  the  full  amount  of  the  in- 
surance ;  and  it  does  not  seem  to  us  that, 
because  the  Court  thought  it  dear  that 
the  plaintifis  had  an  insurable  interest  to 
the  amount  of  their  acceptances  sufficient 
to  support  the  second  count  against  the 
only  objection  that  waa  taken  to  it,  and 
gave  judgment  for  the  plaintiffs  for  the 
whole  amount  insured,  that  therefore  it  is 
to  be  inferred  that  the  Court  thought  the 
plaintifis  had  no  insurable  interest  beyond 
the  amount  of  their  acceptances ;  and 
more  especially  as  that  point  was  never 
raised  upon  the  argument. 

The  subject  appears  to  have  been  much 
comddered  in  America ;  and  in  the  year 

(53)  I  B(».  &  P.  838. 


1886  a  case  eame  before  the  Supreme 
Court  of  New  York,  of  De  Forest  v.  Tha 
Fulton  Insurance  Oompany  (54).  In  that 
case  a  commission  merchant  had  effected 
insurances  against  fire  upon  goods  in  his 
own  warehouses,  "  as  well  the  properiy  of 
the  assured  as  held  by  him  in  trust  or  on 
commission,"  and  a  fire  had  destroyed 
g^ods  belong^ing  to  his  consignors  as  well 
as  his  own  goods ;  and  it  was  held  that 
the  plaintiff  had  an  insurable  interest  in 
the  goods  held  on  commission  for  his  con- 
signors to  their  full  value,  and  might 
recover  the  whole  amount  under  an  aver- 
ment of  interest  in  himself,  though  he 
would  be  accountable  as  a  trustee  to  his 
oontdgnors  for  any  sums  beyond  his  own 
individual  claims,  Very  elaborate  judg- 
ments were  delivered  by  the  learned 
Judges  in  that  case,  which  are  well  worthy 
of  perusal ;  and  the  general  principles 
applicable  to  insurable  interests  as  regards 
marine  insuranoee,  as  well  as  terrene  poli- 
cies against  fire,  are  fully  and  veiy  ably 
discussed.  Mr.  Duer,  in  his  Law  of  Ma- 
rine Insurance,  voL  2,  pp.  108, 109,  refers 
to  this  case  in  the  following  terms — "  It 
must,  however,  be  admitted  that  it  has 
been  held  by  a  Court  of  high  authority 
that  a  consignee,  as  such,  has  in  all  cases 
an  insurable  interest  co-extensive  with  the 
value  of  the  property,  and  consequently 
that,  when  he  has  effected  a  policy  in  his 
own  name,  he  is  entitled  to  recover  the 
entire  loss  that  is  claimed,  on  an  averment 
in  himself  of  a  sole  and  exclusive  interest ; 
and  this  without  any  evidence  of  an  autho- 
rity express  or  implied,  or  of  any  previous 
advances,  or  of  bot  subsequent  adoption 
of  the  contract,  tt  is  true  that  this  de- 
cision was  made  in  relation  to  a  poUcy 
againstfire;  butthereasoningof  the  Judges 
was  just  as  applicable  to  a  marine  insur- 
ance, and  has  been  so  considered  by  an 
eminent  jurist  (55),  who  seems  to  have 
given  to  their  doctnne  the  sanction  of  his 
approval.  I  am,  however,  constrained  to 
express  l^e  conviction  that  the  decision 
thus  interpreted  is  not  sustained  by  prior 
authorities.  My  researches  have  not  en- 
abled me  to  discover  a  single  case  in  the 
English  reports  in  which  a  consignee,  on 


(64)  1  Hall,  84, 
(66)  1 
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an  averment  of  a  Bole  interest  in  lumself, 
has  been  permitted  to  recover  beyond  the 
amount  of  his  own  advances ;  bat,  on  the 
contrary,  there  are  several  decisions  fix>m 
whidi  tiie  opposite  doctrine,  viz.,  that  in 
snch  a  case  his  right  to  recover  is  limited 
to  his  own  beneficial  interest,  seems  a 
plain  and  necessary  deduction." 

At  the  date  when  this  was  published — 
in  184)6 — the  English  cases  upon  fire 
policies  had  not  been  decided.  This  de- 
cision of  the  Superior  Court  of  New 
York  is  afterwards  elaborately  contro- 
verted by  Mr.  Duer  iu  along  note  at  p.  161 
of  the  same  volume.  "WMi  his  views, 
however,  we  are  entirely  unable  to  concur. 
A  great  portion  of  his  reasoning  is 
fouuled  upon  the  assumption  which  he 
makes  at  p.  167  with  reference  to  Lucena 
V.  Oraufurd  (3),  that  "it  is  not  to  be 
denied  that  the  assured  in  this  case  (that 
is,  in  Lucena  v.  Graufurd  (3)),  were  con- 
signees." It  seems  to  us,  however,  that 
this  assumption,  and  the  argument  of  Mr. 
Duer  which  rests  upon  it,  are  not  well 
founded.  It  is  quite  true  that  the  Court 
of  Queen's  Bench  in  Oraufurd  v.  Himter 
(61),  and  the  whole  of  the  Judg^  except 
ChuQibre,  J.,  in  the  Exchequer  Chamber, 
in  LueefM  v.  Oraufurd  (3),  and  all  the 
Judges  except  Chambre,  J.,  and  Lawrence, 
J.,  in  the  same  case  in  the  House  of  Lords 
(56),  considered  that  the  commissioners 
were  in  the  position  of  ordinary  consignees 
of  the  Dutch  vessels  and  goods,  and  as 
such  entitled  to  insure  them  on  their  own 
account.  But  the  two  dissentient  Judges 
whose  views  ultimately  prevailed,  and  the 
peers  who  decided  the  case  in  the  House 
of  Lords  (though  upon  a  point  which 
applied  to  one  only  of  the  vessels),  ex- 
pressly repudiated  that  view  of  the  position 
of  the  commissioners  under  the  Act  of 
Parliament,  and  considered  that  they  had 
no  right,  interest  or  power  of  interference 
or  control  in  or  over  the  property  in  any 
way  until  its  actual  arrival  in  tins  coun- 
try ;  and  that,  if  they  were  consignees  in 
any  sense,  it  could  only  be  as  mere  agents, 
or,  as  it  was  termed,  naked  consignees, 
having  no  beneficial  interest  whatever  in 
the  property,  and  having  merely  a  right  to 
take  possession  of  it  and  act  as  agents  for 

(66)  3  N.  B.  269. 


4^e    owners    after    its   arrival   in    this 
country. 

We  think,  therefore,  that  it  not  only 
can  be,  but  after  the  decision  of  the 
House  of  Lords  must  be  domed  that  the 
commissioners  were  consig^nees;  and,  if 
so,  a  great  portion  of  Mr.  Duer's  argu- 
ment as  to  the  insurable  interests  of  con- 
signees, which  is  founded  on  this  assnn^ 
tion,  necessarily  fails. 

We  also  think  that  the  other  conclu- 
sions which  Mr.  Duer  has  drawn  &om  those 
English  cases  which  he  cites,  and  which 
have  been  already  noticed,  are  not  war- 
ranted by  those  decisions,  and  that  he  has 
failed  to  establish  that  the  decision  of  the 
Superior  Court  of  New  York  in  Be  Foreri 
V.  The  FuUon  Insurance  Gompany  (54), 
which  proceeded  in  a  great  degree  upon 
the  doctrines  of  I/ueena  v.  Graiufurd  (3), 
was  not  well  founded  (57). 
'_  Mr.  Justice  Story,  in  his  Law  of  Agmey, 
a.  Ill,  refers  to  this  subject  in  the  fd- 
lowing  terms — "  The  question  has  often 
been  discussed,  whether  &iCtors  or  con- 
signees for  sale  have  an  implied  authority 
to  insure  for  their  principal ;  for  there  can- 
not be  a  doubt  that  thev  may  insure  upon 
their  own  account  to  the  extent  of  their 
own  interest.  The  general  doctrine  now 
established  is,  that  they  may  insure  both 
for  themselves  and  for  their  principaL 
But  they  are  not  positively  bound  to  in- 
sure, umess  they  have  received  orders  to 
insure,  or  promised  to  insure,  or  the 
usage  of  trade,  or  the  habit  of  dealing 
between  them  and  their  principals,  raises 
an  implied  obligation  to  insure.  They 
may  insure  in  their  own  names  or  in  the 
name  and  for  the  benefit  of  their  prin- 
cipal ;  and,  if  they  insure  in  their  oum 
name  only,  they  may  in  case  of  loss  recover 
the  whole  amount  of  the  value  of  tJie  pro- 
perty insured  from  the  underwriters,  and 
the  surplus  beyond  their  own  interest  mli 

(57)  Ur.  Duer  saya,  voL  ii.  p.  166,  in  a  note, 
that  the  case  of  Craufurdy.  Lueuta,  in  the  Queen's 
Bench,  ia  not  reported.  But  it  may  be  as  well  to 
mention  that  no  inab.  argument  took  place  in  that 
C!onrt,aa  the  same  point  had  already  been  decided 
therein  Cravfurd,  y.  Hunter  (8  TermBep.  13),  and 
by  the  bill  of  exceptions  the  case  was  taken  at  once 
to  the  Exchequer  Chamber  without  any  argu- 
ment or  judgment  in  the  Queen's  Bench  beyond 
the  formal  entiy  of  judgment  conaeqosBt  upon  the 
Toidict. 
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he  a  reauUing  trust  for  the  benefit  of  their 
prmemalt.  Whether,  if  they  are  mere 
naked  oonsignees  to  take  possession  of 
the  goods  only,  without  a  power  to  sell, 
they  have  a  right  to  insure  for  themselves 
or  for  their  principal,  is  perhaps  more 
questionable;  but  the  point  has  not  as 
yet  become  the  subject  of  direct  adjudi- 
cation." And  in  a  note  to  this  passage, 
after  referring  to  the  authorities,  Mr. 
Jnstioe  Story  says,  "  The  whole  aubjeot 
underwent  much  examination  in  the  case 
of  Lucena  v.  Graufurd  (3)  ;  but  the  most 
ample  and  satisfiustory  discussion  of  it  is 
to  be  found  in  the  very  elaborate  opinions 
delivered  by  Mr.  Chief  Justice  Jones  and 
Mr.  Justice  Oakeley  in  the  Superior  Court 
of  New  York  in  De  Forest  v.  The  FuUon 
Insurance  Gompany  "  (54). 

The  case  of  Ve  Forest  v.  The  Ftilton 
Intwrwnee  Company  (54)  is  cited  by  Mr. 
Phillips,  4th  edition,  p.  176,  s.  811,  with- 
oat  dissent  or  comment,  though  in  some 
other  passages  lie  seems  rather  to  adopt 
the  view  that  a  consignee's  insurable  in- 
terest is  limited  to  his  own  lien.  In  Par- 
sons  on  Inswanee,  edition  1868,  at  p.  50, 
it  is  said,  "  But,  if  the  goods  are  insured 
by  a  consignee,  or  a  warehouseman  who 
describes  tiiem  as  goods  in  trust,  he  can 
recover  not  only  to  the  extent  of  his  lien 
for  chaises,  commission,  &c.,  but  also  to 
the  full  value  of  the  goods,  and  the 
balance  will  be  held  in  trust  for  the 
owner  of  the  goods."  And  at  p.  201, 
"  A  commission-merchant  may  insure  for 
the  full  value  of  the  goods  consigned  to 
him,  and  may  recover  not  only  what  will 
indemnify,  him  for  the  loss  of  his  oom- 
missions,  but  the  full  value ;  so  much  of 
that  value  as  is  not  needed  to  indemnify 
him  being  recovered  by  him  for  the  benefit 
of  the  owners  of  the  goods,  provided  he 
intends  to  insure  for  them,  and  the  terms 
of  the  insurance  are  wide  enough  to 
cover  their  interest,  and  he  has  their  pre- 
vious authority  to  insure  or  their  subse- 
quent ratification  of  his  act." 

Upon  the  whole,  it  appears  to  us  that 
the  weight  of  authority  in  America,  as 
well  as  in  this  country,  is  against  the 
views  of  Mr.  Duer ;  and,  with  all  respect 
for  so  learned  a  writer,  we  cannot  sub- 
scribe to  his  opinions  upon  the  subject. 

We  adhere  to  the  law  as  stated  by  Mr. 


Amould  and  by  the  Superior  Court  of  New 
York,  and  by  Mr.  Justice  Story  and  Mr. 
Parsons,  which  we  consider  to  be  in  ac- 
cordance with  the  decisions  of  the  Courts 
and  the  opinions  of  the  great  majority  of 
the  Judges  in  this  country,  which  have 
been  already  referred  to.  We  beheve  it 
also  to  have  been  adopted  in  practice  by 
merchants,  agents  and  underwriters,  for  a 
long  series  of  years,  without  inconvenience 
or  objection  ;  and  we  are  of  opinion  that 
the  plaintiffs  had  an  insurable  interest  to 
the  full  value  of  the  cotton,  and  that  the 
whole  interest  of  all  parties  was  covered 
bv  and  recoverable  hj  the  plaintiffs  in 
their  own  names,  nnder  the^policio}  in 
this  case. 

The  efiEect  of  the  plaintiffs'  insuring  and 
recovering  in  their  own  names  would  be 
to  place  them  in  the  position  of  trustees 
for  the  other  parties  interested,  as  to  any 
surplus  beyond  the  amount  of  their  own 
claim ;  and  thqr,  having  received  orders 
from  Bell  &  Co.  to  insure,  and  having 
arranged  with  the  National  Bank  of  India 
to  make  their  open  policies  available  by 
declairing  the  whole  value  of  the  cotton 
under  them,  did  by  so  doing  constitute 
themselves,  in  our  opinion,  trustees  for 
the  other  parties  interested. 

The  plamtiffs  effected  these  policies  in 
their  own  names.  It  appears  to  us  that, 
with  the  concurrence  of  the  underwriters, 
they  effected  them  on  their  own  hehcdf,  and 
not  as  agents,  they  having  then  no  persons 
as  principals,  and  to  cover  goods  to  he 
thereafter  consigned  by  vwriotu  persons  to 
them,  and  in  every  portion  of  which  they 
would  have  an  interest.  The  insurances 
were,  we  think,  intended  to  cover  the  vihole 
value  of  the  goods  to  be  declared,  and  the 
interests  of  the  consignors  as  well  as  of  the 
plaintiffs  themselves,  and,  when  the  de- 
clarations were  made,  did  in  fact  cover  the 
itUerests  of  both.  No  other  person  except 
the  plaintiffs  could,  in  our  opinion,  sue 
upon  these  policies ;  nor  could  it  be  cor- 
rectly alleged  in  the  declaration  that  they 
were  made  on  behalf  of  any  persons 
other  than  the  plaintiffs  themselves; 
and,  nnder  these  circumstances,  and  for 
the  reasons  before  stated,  we  are  of  opinion 
that  the  allegations  in  this  declaration 
were  supported  by  the  fiwts,  and  that  the 
plaJQtiffB  are  entiUed  to  recover  the  whole 
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amonnt  of  the  manrtmoes  in  their  own 
names  in  this  action. 

I  will  now  proceed  to  read  the  judg- 
ment of  my  brother  Brett,  who  is  nn- 
avoidahly  absent,  being  upon  the  circoit. 

Bbett,  J. — This  action  is  brought  on 
two  policies  of  insurance.  By  the  first, 
dated  the  23rd  of  November,  1869,  Messrs. 
Irving,  Ebsworth  &  Holmes,  the  plaintiffs, 
as  well  in  their  own  name  as  for  and  in 
the  name  or  names  of  all  and  every  per- 
son or  persons  to  whom  the  same  doth, 
may  or  shall  appertain  in  part  or  in  all, 
did  oanse  themselves  and  eveiy  of  them 
to  be  aasored  to  the  extent  of  5,0002.  on 
cotton,  lost  or  not  lost,  from  Bombay  to 
Londoner  Liverpool  direct^  or  via  Havre, 
in  ship  or  ships,  to  follow  policy  of  the 
4th  of  September,  1869.  By  the  second, 
dated  the  17th  of  December,  1869,  the 
plaintifEs  in  the  same  terms  as  before 
caosed  themselves  to  be  insnred  to  the 
extent  of  5,000Z.  on  cotton,  lost  or  not 
lost,  from  Bombay  to  London  or  Liver- 
pool direct,  or  via  Havre,  in  ship  or  ships, 
to  follow  former  policy. 

On  the  23rd  of  May,  1870,  846i.  on  the 
first  policy  was  appropriated  to  250  bales 
of  cotton  per  Awora;  and  on  the  same 
23rd  of  May,  1870,  4,1542.  on  the  second 
policy  was  appropriated  to  the  same  250 
bales  of  cotton  per  Av/rora, 

The  declaration  stated  the  interest  in 
the  cotton  as  follows — That  the  plaintiffs 
or  some  or  one  of  them  were  or  was  in- 
terested in  the  said  goods  to  the  amount 
of  all  the  moneys  by  uiem  insured  thereon, 
and  the  said  insurance  was  made  for  the 
use  and  benefit  and  on  account  of  the 
person  or  persons  so  interested. 

There  were  pleas  traversing  the  allega- 
tions that  theplaintifis  caused  themselves 
to  be  insured  as  alleged,  and  that  the 
goods  or  any  part  were  shipped  as  alleged, 
and  a  plea  alleging  that  the  plaintiffs  were 
not,  nor  were  any,  nor  was  either  of  them 
interested  in  the  said  goods,  nor  was  the 
said  insurance  made  for  the  benefit  of  the 
persons  or  person  so  interested  as  in  the 
said  counts  alleged. 

It  was  proved  at  the  trial  before 
my  Brother  Keating,  at  Ghiildhall,  that 
Messrs.  Bell  &  Co.,  of  Bomb«^,  were 
correspondents  of  the  plaintifEs,  mer- 
ohantB  in  London,  and  that,  on  the  28tii 


of  October,  1869,  the  plainiafb  in  London 
wrote  and  sent  to  Bell  &  Co.  in  Bombay 
a  letter  of  credit,  in  the  following  terms — 

"  Our  previous  letters  of  credit  for 
advances  on  cotton  to  onr  consignment 
having  expired,  we  beg  leave  to  renew 
the  same  as  follows,  xou  are  by  the 
present  authorized  to  value  on  us  at 
usance  at  the  rate  of  101.  sterling  per 
bale  of  cotton,  cost  f.  o.  b.  and  frei^t, 
against  shipping  documents  and  timely 
insurance  orders  or  policies  of  insuranoe ; 
and  we  ei^age  to  acoept  the  drafts  so 
drawn  on  presentation,  and  to  pay  tha 
same  at  maturily,  &o.  The  shipments 
not  to  exceed  200  bales  ootton  by  any 
one  vessel,  and  the  present  credit  to  be 
limited  to  30th  April  next,  unless  pre- 
viously withdrawn. 

On  the  23rd  of  November,  1869,  the 
plaintifb  effected  with  the  defendants  iSaa 
first,  and  on  the  17th  of  December,  1869, 
the  second  floating  policv  sued  on.  The 
plaintiffs  on  the  23rd  of  November,  1869, 
declared  on  the  first  poUcy  cotton  per 
Ann  MUicmt,  and  on  the  13th  of  Sep- 
tember, 1869,  other  ootton  per  Ohtika, 
and  so  on. 

It  is  to  be  taken  that,  in  April,  1870, 
Bell  &  Co.  and  Gursondas  Madhowdass,  rf 
Bombay,  agreed  to  oonsigrn  cotton  to  Liver- 
pool on  jout  account,  cmd  that  250  bales 
were  shipped  by  BeU  &  Go.  on  such  joint 
account  on  board  the  Aurora.  The  UUcf 
lading,  dated  the  28th  of  April,  1870,  ww 
as  follows — "Shipped,  &o.,  by  Bobert 
Bell  Sd  Co.,  of  Bombay,  &c.,  250  bales  d 
cotton,  &c.,  to  be  delivered,  &>c.,  unto 
order  or  their  assigns,  he  or  th^  paying 
freight  as  per  margin,"  &o. 

On  the  same  28th  of  April,  1870,  Bell 
&  Go.  drew  on  the  plaintifis  a  bill  of  ex- 
change in  the  following  form — "  Bombay, 
28th  April,  1870.  Six  months  after  aij^t, 
&o.,  pay  to  the  order  of  ourselves  the  sum 
of  3,0002.  sterling,  value  received,  which 
place  to  account  of  shipment  of  250  bales 
cotton  per  Aurora."  This  bill  was  en- 
dorsed m  blank  Inr  Bell  &  Co.,  and  then 
specially  to  the  National  Bank  of  India 
or  order  by  Cursondas  Madhowdass. 
Bell  &  Co.  on  the  same  day  entered  into 
a  transaction  with  the  National  Bank  of 
India,  in  Bombay,  whioh  is  described  in 
the  following  letter  written  and  handed 


Digitized  by 


Google 


Vol.  42.] 


TBINIFT  TBBM,  187S. 


827 


by  them  to  the  bank.    (See  this  lettw  set 
oat,  cmtef  p.  310.) 

On  the  29th  of  April,  1870,  BeU  &  Co. 
wrote  direct  to  the  plaintiffe — "  We  have 
the  pleasure  to  mfonn  jcm.  tliat  we  have 
indwsed  Owtondaa  MadhoiodoM,  of  Bom- 
bay, to  ship  on  jovni  acanmt  wUh  oursehet 
250  bales  cotton,  per  Avrora,  and  against 
this  shipment  we  have  valued  upon  your 
good  selves  by  this  opportunity,  through 
the  National  Bank  of  India,  for  3,0002.  at 
six  months,  to  which  we  crave  yonr  kind 
protection.  Sample  of  this  shipment  we 
forwaard  overland  to  your  addtess  by  this 
mail.  We  hope  this  cotton  will  arrive 
with  yon  at  a  &voiirable  opportnnity,  and, 
confiding  the  same  to  your  care  and  atten- 
tion, we  are,"  &c. 

On  the  29th  of  April,  1870,  Cnrsondas 
Madhowdass  wrote  to  the  plaintiffs,  and 
sent  their  letter  open  to  ike  bank — "I 
beg  to  advise  yon  that  I  have  shipped  to 
yonr  care  through  Messrs.  Bell  &  Co.,  of 
this  place,  the  under-mentioned  cotton, 
and  I  enclose  invoice  thereof.  Against 
the  same  I  have  drawn  upon  you  as  at 
foot,  with  the  endorsement  of  tiie  above- 
mentioned  firm;  and  I  beg  your  kind 
attention  to  my  draft.  I  should  also  feel 
obliged  by  your  effecting  insurance,  and 
on  arrival  of  the  shipment  please  sell  it 
to  best  advanta^  remitting  to  me  any 
balance,  (fcc.  Should,  however,  the  n«t 
proceeds  ffJl  short  of  the  amount  of  your 
acceptance,  together  with  any  charges, 
Ac.,  I  hereby  authorize  you  to  draw  upon 
me,"  Ac. 

The  bill  of  exchange  or  draft  before 
mentioned  for  3,0002.,  endorsed  by  Bell  & 
Co.,  and  Cnrsondas  Madhowdass,  being 
discounted  by  the  National  Bank  of  India, 
was  forwarded  by  them  to  their  agents  in 
England,  together  with  the  bill  of  lading 
and  shipping  documents.  The  draft  was 
presented  to  and  accepted  by  the  plain- 
tifls  on  the  2l8t  of  May,  1870,  in  the  fol- 
lowing form — "  Accepted  21st  May,  1870, 
against  delivery  of  shipping  documento 
for  250  bales  cotton  per  Awora." 

On  the  2Srd  of  May,  the  plaintiffs  de- 
clared on  the  op6n  policy  of  the  23rd  of 
November,  1869,  8462.  on  250  bales  cotton 
per  Aivrora,  valued  at  5,0002.,  and  on  the 
same  day,  on  the  open  policy  of  the  17th 
of  December,  1869,  4,154!.,  to  make  up 


5,0002.,  on  the  same  250  bales  per  ^ttroro^ 
valued  at  5,0002.  On  the  27th  of  May, 
1870,  the  plaintiffk  wrote  to  the  National 
Bank  of  India,  in  London,  as  foUows — 

"  We  beg  to  inform  yon  that  we  have 
declared  on  our  open  marine  policies  for 
6,0002.  dated  23rd  November,  1869,  and 
5,0002.  datedl7thDeoember,1869,effected 
with  the  Alliance  Insurance  Company  (the 
defendants),  the  following  shipments  nom 
Bombay  to  Liverpool;  and  we  hereby 
undertake  and  guarantee  to  hold  the 
amount  insured  at  your  disposal  until 
payment  of  our  acceptance  for  3,0002., 
due  24th  November. 

"Particulars  —  250  bales  cotton  per 
Awrora:  amount  declared,  5,0002." 

The  ship  and  cargo  were  lost  by  the 
frandnlent  scuttling  of  the  ship  on  the 
17th  of  June,  1870.  The  plaintiffs  met 
their  acceptance  when  due,  i.e.  on  the 
24th  of  November,  1870,  and  then  re- 
ceived from  the  National  Bank  of  India 
the  bill  of  lading  endorsed  and  the 
shipping  documents. 

The  plaintiffs  gave  evidence  at  the  trial 
as  follows — "  The  insurance  was  effected 
for  Bell  &  Co.  and  ourselves."  A  verdict 
was  found  for  the  plaintiffs  for  5,0002., 
with  leave  to  reduce  the  amount  to  3,0002. 
Sir  John  Earslake  obtained  a  rule  calling 
npon  the  plaintiffs  to  shew  cause  why  the 
verdict  should  not  be  entered  for  the  de- 
fendants on  the  third  plea,  on  the  ground 
that  the  plaintiffs  had  not  proved  that 
which  was  therein  traversed ;  or  to  reduce 
the  damages. 

Before  entering  on  an  examination  of 
the  different  propositions  of  law  which 
have  been  discussed,  as  applicable  to  the 
relative  positions  of  the  plaintifis,  the 
defendants,  and  the  other  parties  men- 
tioned in  the  case,  it  is  necessary  to  de- 
termine accurately  what  that  relation  was. 

The  first  transaction  in  evidence  is  the 
letter  of  credit  from  the  plainti£Es  to  Bell 
&  Co.,  dated  the  28th  of  October,  1869, 
authorizing  Bell  A  Co.,  within  certain 
limits  and  on  certain  conditions,  to  draw 
on  the  plaintiffs. 

The  next  transactions — and  which  were 
before  any  act  done  by  Bell  &  Co.  having 
reference  to  the  plaintifb — were,  the 
taking  out  by  the  plaintiffs  of  the  floating 
policies  sow  eaed  upon,  and  tlie  deolara- 
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idona  on  them  of  cargoes  Bhipped  on  oon- 
aignment  to  the  plaintiffs  by  other  corre- 
■  spondenta  than  Bell  &  Co.  or  Chirsondaa 
Madhowdass.  These  policies  were  there- 
fore clearly  not  taken  oat  solely  to  coTer 
any  goods  which  might  be  consigned  by 
Bell  &  Co.  They  were  taken  ont  before 
there  was  any  binding  contract  between 
the  plaintiffs  and  Bell  &  Co.  as  to  fntnre 
shipments.  They  were  taken  oat  when 
the  name  of  Carsondas  Madhowdass  was 
onknown  in  bosiness  to  the  plaintiffs. 
They  were  taken  oat  with  a  view  to  coyer 
either  any  interest  which  the  plaintiffs 
might  afterwards  have  in  consignment 
from  any  correspondents  of  theirs,  or  sach 
interests  and  also  the  interests  of  any  as 
yet  anascertained  correspondents  who 
might  consign  to  them.  The  shipment  of 
the  cotton  on  board  the  Aurora  is  to  be 
taken  to  have  been  made  on  the  28th  of 
April,  1870.  It  was  not  within  the  terms 
of  the  letter  of  credit;  it  exceeded  the 
limits,  and  was  not  according  to  the  con- 
ditions ;  it  was  not  on  behalf  of  Bell  & 
Co.  only,  bat  on  behalf  of  Bell  &  Co.  and 
Carsondas  Madhowdass  joint^.  It  was  a 
shipment  which  the  plaintiffs  were  not 
boand  to  recognise.  Until  they  did  re- 
cognise it  they  had  no  interest  in  it. 
Bell  &  Co.,  however,  drew  in  respect  of 
it  on  the  plaintiffs. 

The  next  transaction  was  between  Bell 
&  Co.  and  Carsondas  Madhowdass  on  the 
one  part,  and  the  National  Bank  of  India 
on  tiie  other,  which  took  place  also  on 
the  28th  of  April,  1870.  The  bank  dis- 
oonnted  the  draft  for  3,000Z.  drawn  by 
Bell  &  Co.  on  the  plaintiffs,  and  took  as 
secnrity  an  indorsement  of  the  bill  of  lad- 
ing of  the  cotton,  with  a  power  of  sale  if 
the  draft  sboald  not  be  accepted  and  paid. 
Sach  an  indorsement  passed  the  legal 
property  in  the  cotton  to  the  bank,  snbject 
to  a  trast  in  favonr  of  Bell  d;  Co.  and 
Carsondas  Madhowdass  jointly.  Bell  & 
Co.  &  Carsondas  Madhowdass  then  both 
addressed  the  plaintiffs,  reqaesting  them 
to  accept  and  honoor  the  draft  and  insure 
the  cotton,  and  anthorising  the  plaintiffs,' 
.  oa  payment  of  their  acceptance,  to  obtain 
the  bUl  of  lading  and  to  sell  the  cotton,  in 
order,  first,  to  reimburse  the  plaintiifs 
advance,  and  then,  subject  to  commission, 
to  hold  and  pay  pver  tne  sarplas  for  and 


to  Bell  &  Co.  and  Garsondas  Madhowdass 
joiatiy.    On  the  2lBt  of  May,  1870,  the 
plaintiffs  accepted  the  draft  for  8,0007., 
and  thereby  recognised  the  shipment  and 
accepted  the    terms   proposed  to   them. 
Then  for  the  first  time  was  established  a 
relation  of  the  plaintiffs  to  the  cotton  in 
qnestion.     Then  arose  a  contract  between 
them  on  the  one  part,  and  Bell  &  Co.  and 
Carsondas  Madhowdass  on  the  other,  by 
which  they  undertook  to  pay  their  accept- 
ance and  to  receive  and  to  sell  the  cotton, 
and  to  hold  and    pay  over  any  sarplns 
proceeds,  and  by  which  they  acqoir^  a 
right  to  have  the  bill  of  lading  eventnaUy 
indorsed  to  them,  and  to  have  the  cotton 
placed  in  their  hands  for  sale  to  o6ver 
their  advances.    This  contract  and  posi- 
tion of   afi&irs    did    not  pass  the    legal 
property  in  the  cotton  to  tne  plaintiffs,  for 
that  was  still  in  the  National  Bank  of 
India.     It  did  not  give  a  present  right  of 
possession  of  the  biU  of  lading,  or  even  a 
right  of  possession  of  the  cotton  on  ar- 
rival.    It  gave  a  present  interest  in  the 
cotton  to  the  plaintiffs,  that  is  to  say,  a 
right  by  an  existing  contract  to  have  the 
bill  .of  lading  indorsed  to  them  on  the  pay- 
ment of  their  acceptance,  so  as  to  enaible 
them  to  sell  the  cotton  to  pay  themselves 
3,0002.  and  their  expenses,  and  to  earn 
their  commission,  and  to  hold  the  sorploa 
proceeds  as  agents  for  Bell  &  Co.    and 
Garsondas  Madhowdass.      The   right  in 
equity  would,  I  apprehend,  be  to  have  a 
decree  for  a  specific  performance  of  such 
contract.       But,    until    the    acoeptanoe 
should  be  met,  I  shoold  apprehend  that 
the  plaintiffs  conld  not  be  held  to  be  either 
legal  or  equitable  owners  of  the  cotton. 
Nor  were  the  plaintifib  trostees  for  Bell 
&  Co.  of  the  cotton. 

Speaking  of  the  relation  of  the  Dutch 
commissioners  to  the  ships  of  which  they 
would  have  had  the  disposal  if  they  shoTdd 
have  arrived,  Lord  Eldon  says,  in  Lueena 
V.  Oranfurd  (3) — "With  respect  to  the 
case  of  a  trustee,  I  can  see  nothing  in  this 
case  which  resembles  it.  A  trustee  has  a 
legal  interest  in  the  thing,  and  may,"  he 
adds, "  therefore  insure." 

It  was  after  entering  into  this  relation 
with  Bell  &  Co.  and  Cursondas  Madhow- 
dass, and  having  acquired  this  interest  in 
the  cotton,  that  the  plaintilGi,  on  the  23rd 
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of  May,  1870,  declared  5,0001.  in  respect 
of  ihe  cotton  on  the  policies.  And,  what- 
ever may  have  been  the  terms  nsed  by  the 
witnesses  in  giving  evidence,  it  most,  I 
think,  be  taken  with  regard  to  the  declara- 
tions then  made,  that  it  was  stated  "  that 
the  plaintiffs  insured  for  Bell  &  Co.  and 
themselves."  In  reality  they  intended  then 
to  declare  for,  and  so  to  insure  their  own 
interest  of  3,000Z.,  and  the  interest  of  their 
correspondents  in  the  anticipated,  or 
valued  surplus  of  2,000!. 

It  was  whilst  the  transactions  thus 
stood  that  the  ship  was  lost.  The  plain- 
tiffs then  had  the  interest  above  described; 
they  were  not  legal  owners,  nor  equitable 
owners,  nor  trustees,  bat  contractors 
having  by  contract  certain  rights  to  deal 
with  uie  cotton  in  a  certain  way,  on  the 
happening  at  a  future  time  of  a  certain 
contingency. 

Afterwards,  on  the  24th  of  November, 
1870,  the  plaintiffs  paid  their  acceptance 
of  3,0OOZ.,  and  received  the  biU  of  lading 
indorsed  by  the  bank.  But  the  cotton 
was  already  lost,  and  no  property  there- 
fore passed  by  such  indorsement. 

Upon  these  facts  it  was  contended  on 
behalf  of  the  plaintiffs  that  they  had  the 
whole  legal  interest  in  the  goods  when 
they  accepted  the  draft;  and  that  all 
their  obligation  to  Bell  &  Go.  &om  that 
time  was,  to  acconnt  as  trustees  for  the 
surplus  proceeds  of  sale  ;  and,  if  not,  that 
still  they  had  an  interest  in  every  part  of 
the  goods  which  gave  them  an  insurable 
interest  in  the  whole,  so  that  they  might 
insure  the  whole  to  their  fall  value  in 
their  own  name,  holding  the  surplus  (if 
any)  above  their  own  actual  or  beneficial 
interest  as^  trustees  for  Bell  &  Go.  and 
Gursondas  Madhowdass,  one  or  both. 

It  was  contended  on  behalf  of  the  de- 
fendants, that  the  plaintiffs  had  no  insur- 
able interest  at  all ;  that  they  had  only  an 
expectancy  of  profit  resting  on  a  contin- 
gency; that,  if  they  had  an  insurable 
interest,  it  was  to  the  extent  only  of  their 
own  beneficial  interest,  viz.,  S,OO0l. ;  that 
thOT'  could  not  insure  in  their  own  names 
and  on  their  own  behalf  more  than  such 
interest ;  that  the  only  persons  who, 
without  having  a  beneficial  interest  equal 
to  the  whole  value,   can  insure  in  their 
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own  names  to  the  full  value,  holding  a 
surplus  as  trustees,  are  those  who  are  in 
law  owners  and  in  equity  trustees  of  the 
property  insured,  and  that  the  plaintiffs 
were  not  such  legal  owners,  and  conse- 
quently not  such  trustees. 

It  was  further  argfued  that,  if  in  con- 
sideration of  law  the  plaintiffs  could  be 
said  to  have  insured  for  themselves  and 
BeU  &  Co.,  they  failed  on  the  pleadings, 
because  they  had  invited  and  accepted  an 
issue  that  they  alone  were  interested  and 
iiiey  alone  had  insured. 

In  answer  to  this  last  objection,  it  was 
urged  on  behalf  of  the  plaintiffs,  that  the 
plea  was  severable ;  that,  as  to  the  allega- 
tion that  the  insurance  was  made  on  their 
behalf  alone,  it  was  true  ;  and  that  there 
was  no  allegation  that  they  alone  were  in- 
terested, but  that  the  allegation  amounted 
only  to  an  assertion  that  they  had  an 
interest,  which  was  true. 

The  first  point  thus  raised  is,  whether 
the  plaintiffs  had  any  insurable  interest. 
I  think  they  had ;  because  they  had  an 
existing  contract  with  regard  to  the  cot- 
ton, by  virtue  of  which  they  had  an 
expectancy  of  benefit  and  advantage 
arising  out  of,  or  depending  on  the  safe 
arrived  of  the  cotton. 

The  next  question  is,  what  was  the 
amount  of  the  plaintiff'  insurable  interest. 
If  they  had  any,  it  would  seem  to  be  at 
least  to  the  extent  of  3, 0002.,  their  ad- 
vance, and  their  expenses  and  expected 
commission. 

The  main  question  is,  whether  they 
could  insure  for  more  than  that  in  their 
own  name,  and  recover  for  more  on  a 
declaration  alleging  the  interest  to  be  in 
themselves.  Their  relation  to  the  cotton 
was  described  in  argument,  and  I  think 
fairly  described,  to  be  that  of  consignees 
for  sale  of  goods  not  yet  arrived,  who  have 
made  advances  on  the  goods,  but  ha,ve 
only  a  contract  right  with  regard  to  the 
goods,  without  being  legal  owners  of 
them.  They  have  the  interest  described 
in  every  part  of  the  goods,  but  are  not 
legal  owners  of  any  part.  The  ruling 
principle  of  insurance,  which  is  that  it 
should  afford  only  an  indemnity  to  any 
assured  for  his  loss,  would  seem  to  limit 
the  right  of  the  plaintiffs  under  such  cir- 
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oumstanoes  to  the  reoorerr  of  their  own 
beneficial  interest  only.  If  in  an  action 
at  law  the  assured  can  recoTer  on  the 
contract  of  insurance  more  than  his  own 
beneficial  interest,  he  recovers,  according 
to  law,  more  than  an  indemnity.  It  would 
seem  to  be  no  answer  in  a  Court  of  law 
to  say  that  he  holds  a  surplus  of  what  he 
has  recovered  as  trustee  for  some  one 
else.  The  law  has  no  means  of  enforcing 
the  payment  over  by  him,  on  the  mere 
ground  of  his  being  a  trustee.  This  view, 
it  is  true,  should  prevent  a  legal  owner, 
but  tmstee,  of  the  property  insured  from 
being  able  to  insure  and  recover  in  his  own 
name :  yet  it  seems  to  be  stated  on  high 
authority  that  a  legal  owner,  being 
trustee,  may  insure  and  recover  in  his 
own  name,  holding  the  proceeds  in  trust 
for  his  cestui  que  trust.  This  must  be  on 
the  gronnd  that  the  law  will  not  dispute 
the  legal  interest  which  ia  the  legal  result 
of  the  legal  ownership;  though  in  in- 
surance contracts  it  will  also  recognise  an 
equitable  interest  as  entitling  the  owner 
of  it  to  enter  into  or  take  advantage  of 
the  legal  contract  of  insurance. 

In  Lucena  v.  Orcmfurd  (3),  Lawrence, 
J.,  says  — "  The  defendants  in  error 
have  been  considered  as  trustees  or  con- 
signees, who,  it  is  said,  have  insurable 
interest.  A  tmstee  who  has  an  insurable 
interest  must,  as  I  conceive,  have  some 
existing  right  to  the  thing  insured,  for 
the  benefit  of  another."  Having  regard 
to  what  follows,  and  to  the  statement  of 
Lord  Eldon  in  the  same  case,  the  phrase 
"  existing  right,"  as  here  used,  means  an 
existing  legal  right.  "  But,"  continues 
the  learned  Judge,  "  the  commissioners  in 
this  case  had  nqt  any  such  right,  and 
therefore  cannot,  according  to  my  notions 
of  a  trustee,  be  considered  as  such.  Nor 
can  they  be  considered  as  consignees  in 
whom  any  interest  or  right  is  vested  by 
bill  of  lading  or  other  instrument  of  con- 
signment by  which  the  property  of  the 
Btihject-matter  of  the  eontignment  prima 
fade  will  pass.  If  they  be  consignees, 
they  were  naked  consignees  for  the  pur- 
pose of  doing  some  act  respecting  the 
goods  consigned,  and  rather  agents  than 
consignees  according  to  the  common 
understanding  of  that  word ;  and,  taking 


them  to  be  naked  consignees  who  heme  not 
the  legal  property  of  the  subject-matter  of 
the  insuranee,  and  who  are  not  beneficially 
interested  in  it,  they  ought,  I  conceive,  to 
have  averred  the  interest  to  be  in  those 
on  whose  account  the  insorance  was 
made." 

The  real  effect  of  the  decision  of  the 
House  of  Lords  in  this  case  is  well  dis- 
cussed by  Duer,  Vol.  2,  p.  161  et  seq.,  in 
n.  2  to  §  10.  The  proposition  to  be 
discussed,  he  says,  and  for  the  mainten- 
ance of  which  this  case  has  been  cited,  is, 
"  that  a  consignee  clothed  with  the  power 
of  sale  has  in  all  cases  an  insurable  inte- 
rest to  the  fall  value  of  the  goods  con- 
signed to  him,  and  may  cover  them  on 
the  voyage  of  importation  by  a  policy 
effected  in  his  own  name  and  on  his  orwn 
account.  The  truth  of  this  proposition, 
and  the  justness  of  its  deduction  from 
the  authorities  relied  on,  are  the  questions 
1  propose  to  examine ;  bat  I  shall  first 
endeavour  to  shew  that  the  opposite 
doctrine,  viz.  that  the  right  of  a  consignee 
to  recover  on  an  averment  of  interest  in 
himself  is  limited  to  his  own  advances, 
constituting  a  hen  on  the  goods  insured 
(which  necessarily  implies  that  he  has  no 
insurable  interest  beyond  those  advances), 
is  established,  not  by  ambiguous  dicta, 
but  by  positive  decisions."  The  learned 
author  then  minutely,  and  I  think  accu- 
rately, discusses  the  case  of  Lucena  t. 
Graufurd  (3),  and  sums  up  thus — "  The 
result  is  that  the  final  decision  in  Lucena 
V.  Graufurd  (3)  seems  definitively  to 
have  settled  the  law,  that  a  consignee, 
where  he  means  to  cover,  not  a  beneficial 
interest  of  his  own,  but  the  entire  pro- 
perty of  the  consignor,  must  so  frame 
the  policy  as  by  its  terms  to  embrace  that 
interest ;  and,  to  enable  him  to  recover  a 
loss,  must  aver  that  interest  in  the  deelara. 
Hon,  and  on  the  trial,  not  only  prove  its 
existence,  but  his  own  authority  to  make 
the  insurance,  or  the  adoption  of  his  con- 
tract." 

In  Wolff  V.  Homcastle  (9),  the  plain- 
tiff, who  was  held  by  the  Court  to  have 
become  before  the  loss  the  consignee  of 
the  goods,  and  to  have  advanced  3001.  on 
the  security  of  the  gfoods,  was  fiirther 
held  to  be  entitled  to  recover  on  the 
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second  ootmt  in  the  declaration,  in  which 
he  averred  the  interest  to  be  in  himself. 
Bat  Boiler,  J.,  says  expressly, — "  1  hold 
that  the  plaintiffs  had  a  clear  right  to 
insure  to  the  amount  of  3002.  for  wMeh 
they  were  interested  in  the  goods." 

Id.  Oarruthere  v.  Sheddon  (11),  the 
plaintiffs  were  held  entitled  to  reooyer  the 
fall  value  of  the  cargo,  upon  a  count 
alleging  the  interest  to  be  in  Dowrick  & 
Way.  The  cargo  was  shipped  under  an 
agreement  by  which  it  was  stated  that 
Dowrick  <fc  Way  and  two  others  had 
agreed  to  become  partners  in  an  adven- 
ture of  sending  goods  which  Dowrick  & 
Way  had  on  their  own  separate  and  per- 
sonal credit  actually  and  really  purchased, 
&o.  The  jury  found  for  the  plaintiffs, 
and  that  the  policy  was  intended  to  cover 
all  the  partners  in  the  adventure.  The 
objection  taken  in  argument  was,  not  that 
the  interest  ought  to  have  been  declared 
to  be  in  all,  but  that  Dowrick  &  Way 
could  not  insure  more  than  their  own  in- 
terest as  partners.  The  Court  did  not 
hold  that  Dowrick  &  Way  might  insure 
to  the  whole  value  merely  on  the  ground 
of  their  being  consignees ;  if  that  ground 
had  been  sufficient,  the  whole  argument 
was  futile :  the  Court  held,  in  terms, 
"  that  Dowrick  &  Way  might  protect  oM 
their  species  of  interest  under  one  policy." 
Dner,  Vol.  2,  p.  162, holds  that  "the  sole 
ground  of  the  decision  was  that  the  ad- 
vances which  they  had  made  as  consig- 
nees, added  to  their  individual  interest  as 
partners,  were  equivalent  to  the  entire 
value  of  the  property  insured."  It  does 
not  appear  in  the  case  whether  Dowrick 
&  Co.  were  indorsees  and  holders  of  the 
bill  of  lading.  It  may  be  inferred  from 
the  nature  of  the  transaction  and  their 
position  that  they  were  ;  and,  if  so,  they 
were  legal  owners  as  well  as  consignees. 
Speaking  of  this  case,  and  of  Wolff  v. 
Homcastle  (9),  Mr.  Phillips,  Vol.  1, 
§  423,  says — "  So,  a  consignee  or  other 
party  entitled  to  a  lien  upon  property  on 
aooount  of  advances  or  otherwise,  ma^ 
cover  hds  own  interest  by  insurance  on  it 
in  his  own  name  generally." 

In  Qodvn  v.  The  London  Assurance 
Company  (62)  it  was  held  that  the  Eng- 
lish £EM>fo»r,  to  whom  thebillof  lading  was 


not  indorsed,  might  insure  to  the  full 
value  of  the  goods  ;  but  on  'the  ground 
that  his  advances  were  to  the  extent  of 
the  fall  value  and  more.  "  Such  factor," 
says  Amould,  Vol.  1,  p.  247,  abstracting 
this  case,  "had  an  insurable  interest  to 
the  extent  of  his  general  balance,  and  might 
recover,  averring  the  interest  to  be  in 
himself." 

In  Bobertsoti  v.  Hamilton  (28),  it  is 
difficult  to  extricate  the  exact  grounds  of 
the  decision.  The  interest  was  in  two 
counts  alleged  to  be  in  the  plainti£& ;  in 
the  third  count,  in  Fisher,  E[idd  &  Co., 
the  registered  owners  of  the  ship.     The 

Elaintiffs  were  consignees  of  the  ship,  and 
ad  made  advances  the  amount  of  which 
is  not  disclosed  in  the  case.  It  was  held 
that  the  plaintiffs  might  recover  the  full 
value  of  the  ship  "  as  trustees,"  it  is  said, 
"  for  those  interested  with  themselves  in 
the  whole.' '  If  the  plaintiffs  were  entitled 
to  recover  as  agents  for  Fisher,  Kidd  & 
Co.,  they  recovered  as  for  the  Ic^I  regis- 
tered owners.  If  they  recovered  on  the 
counts  alleging  their  own  interest,  it  may 
be  that  their  advances,  prima  fade,  and 
until  the  accounts  were  settled  in  equity, 
were  equal  to  the  whole  value.  Lord 
Ellenborough  says—"  The  plaintiffs  had 
an  insurable  interest  as  upon  a  hotchpot 
right."  That,  I  confess,  I  do  not  under- 
stand. 

In  Irving  v.  BAchardson  (14),  the  ques- 
tion was  whether  the  assured  had  insured 
in  fact,  that  is  to  say,  had  intended  to 
insure,  more  than  his  own  interest  as 
mortgagee.  If  be  intended  to  insure  only 
that,  he  could  keep  only  as  much  as  his 
interest  amounted  to.  If  he  had  intended 
to  insure  both  his  own  interest  and  that 
of  the  mortgagor,  I  coUect  from  the  judg- 
ment of  Littledale,  J.,  that,  in  an  action 
on  the  policy,  he  must  under  the  new 
Registry  Acts  have  alleged  interest  both 
in  himself  and  the  mortgagor.  "  Before 
the  late  Begistiy  Act  (58),"  he  says, 
"  the  mortgagee  of  a  ship  was  in  point  of 
law  the  owner,  and  might  insure  to  the 
full  extent  of  the  ship's  value  to  the  mort- 
gagor as  well  as  to  himself.  But  by  the 
statute  the  interests  of  mortgagor  and 

(68)  6  Q«o.  4.  c  no.  s.  4«. 
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mortgagee  are  more  diBtiiicUy  seyered 
than  they  formerly  were."  That  says,  in 
effect,  that,  when  the  mortgagee  was  legal 
owner,  he  could  insnre  to  the  fnll  value 
of  the  Bhip,  though  not  beneficially  inte- 
rested to  that  extent ;  but  now  he  was 
not  legal  owner,  and  conld  therefore  in- 
sure and  recover  in  hia  own  name  only  to 
the  extent  of  his  beneficial  interest. 

In  Stdherland  v.  Pratt  (27),  it  is  ob- 
vious that  the  bill  of  lading,  indorsed 
generally  to  bearer,  was  delivered  to  the 
plaintiff,  so  that  he  was  the  legal  owner 
of  the  goods.  In  Orowley  v.  Oohen  (59), 
the  plaintiffs,  who  were  carriers  and  not 
the  legal  owners,  were  allowed  to  insure 
and  recover  the  fuU  value  in  their  own 
name;  but  it  was  on  the  ground  that 
they  were  carriers,  and  were  themselves 
liable  for  the  full  value.  Speaking  of  this 
case,  it  is  said  in  1  Phillips  on  Insurance, 
§  424,  p.  234,—"  This  is  in  effect  a  re-in- 
surance, as  the  carriers  may  be  considered 
to  be  insurers." 

In-1  AmoM  on  Insurance,  4th  ed.  p. 
70,  the  cases  of  &ctors,  consignees  and 
agents  are  treated  of — "  There  are  dif- 
ferent sorts  of  consignees ;  some  have  a 
power  to  sell,  manage  and  dispose  of  the 
property,  &c. ;  others  have  a  mere  naked 
nght  to  take  possession;  others,  again, 
though  not  intrusted  to  sell,  are  yet  in- 
terested in  the  property,  as  having  a  lien 
or  claim  upon  it  for  their  advances."  As 
to  mere  naked  consignees,  i.e.  those  only 
entitled  to  take  possession,  they  have,  he 
says,  no  insurable  interest — "  they  have 
no  leg^l  property ;  they  are  not  benefi- 
cially interested."  But,  "  with  regard 
to  consignees  who  have  a  lien  or  claim  on 
the  property  in  respect  of  advances,  or 
commission- agents  to  whom  it  is  intrusted 
for  the  purpose  of  sale,  or  indorsees  of  the 
bill  of  lading  to  whom  a  general  balance 
is  due,  there  is  no  doubt  they  may  effect 
an  insurance  on  the  property  in  their 
own  names  and  on  their  own  account  to 
its  whole  value,  and  recover  thereon, 
averring  interest  in  themselves,  at  all 
events  to  the  amount  of  their  lien,  claim 
or  balance."  It  is  true  that  he  after- 
wards says — "As  a  general    principle, 

(S9)  3  B.  &  Ad.  478. 


there  can  be  no  doubt  ^aat  consignees  of 
goods,  being  in  advance  to  the  consignors 
or  under  acceptances  for  them,  may  in- 
sure  in  their  own  name  and  on  their  own 
account  to  the  full  value  of  the  goods, 
and  apply  the  proceeds  of  the  policies  to 
their  own  benefit,  up  to  the  extent  of 
their  claims  in  respect  of  such  advances 
and  acceptances,  holding  the  residue  in 
trust  for  the  consignors."  For  this  propo- 
sition he  quotes  Garruthers  v.  Sheddm 
(37),  with  which  I  have  already  dealt, 
and  the  American  case  of  Be  Forest  V, 
The  Fulton  Insurance  Company  (40).  The 
terms  of  tho  policy,  which  was  a  fire 
policy,  are  set  out  in  1  Phillips  on  Insur- 
ance, §  311,  p.  177,  and  they  were  "  on 
g^ds  as  well  the  property  of  the  assured 
as  held  by  them  in  trust  or  on  commission." 
It  seems  to  me  that  this  is  no  authority 
for  Mr.  Amonld's  proposition  as  to  con. 
signees  of  goods  on  boud  ship  who  insure 
by  a  marine  policy  in  the  ordinary  terms. 
AjoA.  for  the  same  reason  the  English 
cases  on  fire  policies  are  no  authority. 
The  proposition  may  be  correct,  if  it  be 
applied  to  consignees  under  advance  or 
acceptance,  who  are  holders  of  bills  <^ 
lading,  and  thereby  legal  owners  of  the 
goods  mentioned  therein. 

In  1  Phillips  on  Iniuramce,  c.  3,  s.  7,  snb- 
sect.  309,  p.  174,  the  law  is  thus  stated— 
"  A  consignee,  £Etctor  or  agent,  having  a 
lien  on  goods  to  the  amount  of  his  ad- 
vances,  acceptances  and  lialtiUities,  stands 
in  this  respect  (i.e.  as  to  his  insurable 
interest)  precisely  in  the  sitnation  of  a 
mortgagee.  A  debt  is  due  to  him  from 
his  principal  for  which  he  holds  the  pro- 
perty as  collateral  seouriiy,  and  the  pro- 
perty is  at  the  risk  of  the  principal,  as 
the  debt  would  still  subsist  though  the 
property  should  be  lost ;  and  the  excess 
over  the  proceeds  of  the  goods  would  be 
still  due  to  him  in  case  of  the  proceeds 
being  insufficient  to  satisfy  his  claim.  Se 
has,  therefore,  an  insurable  interest  m  the 
goods  to  tiie  amotint  of  his  Uen."  And  in 
section  204 — "  It  is  a  familiar  doctrine 
that  a  party  having  a  lien  on  a  veaael  or 
cargo  under  a  contract  for  advances  may 
be  rightly  considered  as  the  special  owner 
of  them  to  the  extemi  of  those  adwuuse*, 
and,  as  each,  xoaij  protect  himself  by  in- 
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Boranoe ;  and  that  a  creditor  to  ■whom 
foods  are  assigned  as  collateral  secnritj, 
has  an  insurable  interest  in  them  not 
exeeeddng  the  amount  of  his  debt." 

To  the  elaborate  note  of  Daer,  n.  2, 
on  section  10,  I  have  already  referred. 
In  vol.  2,  p.  109,  he  says — "My  researches 
have  not  enabled  me  to  discoyer  a  single 
case  in  the  English  reports  in  which  a 
consignee,  on  an  averment  of  a  sole  in- 
terest in  himself  has  been  permitted  to 
rooover  beyond  the  amount  of  his  own 
advances," 

It  seems  to  me  to  follow  fix>m  these 
aathorities,  and  firom  principle,  that  a 
consignee,  as  snch,  has  no  insurable  in- 
terest at  all.  "  To  assert  the  universal 
right  of  a  consignee  to  insare  the  entire 
property  on  the  voyage  of  importation,  is 
toassertthata  valid  insurance  maybemade 
by  a  person  who  has  no  title  or  interest, 
legal  or  equitable,  and  no  authority  ex- 
press or  implied" — 2  Duer,  p.  111.  If 
it  is  necessary  to  bring  in  some  advance, 
or  some  contract  giving  an  interest,  in 
order  to  give  the  consignee  a  right  to  in- 
sure, it  seems  to  me  to  follow  necessarily, 
i.e.  logically,  that  tiie  insurable  interest 
is  limited  to  the  amount  of  the  advance, 
or  to  the  sonount  of  the  interest  under 
the  contract.  It  cannot  be  that  a  con- 
signee without  personal  interest  can- 
not insure  at  all,  and  that  a  consignee 
in  advance  to  the  extent  of  lOOZ.  can 
insure  to  10,000?.,  and  recover  such 
an  amount  upon  an  averment  that  it 
is  the  interest  he  has.  He  has  no  snch 
interest. 

It  seems  to  me,  therefore,  both  upon 
principle  Eind  authority,  that  the  plaintiffs 
in  this  case,  being  only  consignees  to  sell, 
under  advance,  and  with  a  contract  right 
to  earn  commission,  but  not  being  the  legal 
owners  of  the  cotton,  could  only  properly 
insure,  so  as  to  recover  in  their  own  name, 
the  3,0001.  for  which  they  were  liable  on 
their  acceptance  and  any  commission  they 
would  have  earned  by  selling. 

It  was  urged  that,  if  that  be  the  law, 
the  plaintiffs  could  not  recover  at  all,  be- 
cause they  intended  to  insare,  not  only 
their  own  interest,  but  also  the  interest 
of  their  correspondents.  Bat  Daer,  vol. 
2,  p.  45,  points  out  that,  in  Wolff  v.  Horn- 


castle  (9),  "the  judgment  of  the  Court 
is  an  express  decision  that,  where  a  policy 
is  effected  on  behalf  of  the  consignor,  the 
consignee  is  at  liberty  to  apply  it  to  his 
own  use  to  the  extent  of  his  own  insurable 
interest,  and  that  his  claim  is  not  answered 
by  shewing  that,  when  he  effected  the 
insurance,  he  expected  that  it  was  to  apply 
exclusively  to  the  interest  of  the  con- 
signor." Moreover,  it  may  be  doubted 
whether  the  policy  in  this  case  could  cover 
an  interest  of  Bell  &  Co.  or  Cursondas 
Madhowdass.  At  the  time  it  was  effected, 
the  plaintiffs  had  no  authority,  express  or 
imph'ed,  to  insure  on  their  behalf.  It  may 
be,  though  I  think  it  unnecessary  to  de- 
termine the  point,  that  Watson  v.  Bwa/nn 
(8)  is  an  authority  for  saying  that  a 
policy  cannot  cover  the  interests  of  per- 
sons who,  at  the  time  of  effecting  it,  are 
wholly  unconnected  with  and  unknown 
to  the  person  effecting  the  insurance.  If 
the  policy  did  not  and  could  not  cover 
the  interest  of  Bell  &>  Co.  or  Cursondas 
Mahdowdass,  the  declaration  on  the  policy, 
though  made  with  intent  to  cover  those 
interests,  has  no  effect — Stephens  v.  The 
Australasian  Insurance  Compa/ny  (60). 

As  I  have  come  to  the  conclusion  that 
the  plaintifGs  can  recover  to  the  extent  of 
their  own  interest,  and  to  that  extent  only, 
it  seems  to  me  unnecessary  to  determine 
the  controverted  question^arising  upon 
the  third  plea  by  way  of  traverse.  I  doubt 
whether  the  distinction  affirmed  by  Mr. 
Duer  between  the  allegation  of  interest 
and  the  allegation  with  respect  to  the 
party' for  whom  the  contract  of  insurance 
was  made,  is  sound.  It  may  be  true  to 
say  that  BeU  v.  Ansley  (6)  and  Cohen  t. 
Sannam  (2)  do  not  necessarily  overrule 
Page  v.  Fry  (5).  But  most  certainly, 
in  Cohen  v.  Hannam  (2),  Lord  Mans- 
field intended  to  overrule  it;  and  the 
rcMons  in  &vour  of  confining  the  allega- 
tion of  interest  are,  as  it  seems  to  me, 
precisely  the  same  as  the  reasons  for  con- 
fining the  allegation  as  to  the  person  on 
whose  account  the  policy  was  made.  It 
is  equally  objectionable  to  have  a  person 
interested  on  the  jury,  as  to  have  a  person 
who  is  a  party  to  the  contract.     It  is 

(60)  42  Law  J.  Bep.'(H.8.)  OP.  12. 
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eqaallj  jast  that  tlie  defendant  slionid 
Lave  the  opportanity  of  interrogating  a 
party  interested  as  a  party  to  the  action. 
The  present  case  is  a  remarkable  instance. 
It  was  of  the  utmost  importance  to  the 
defendants,  if  their  suspicions  were  well 
founded,  to  have  the  opportunity  of  inter- 
rogating Bell  and  Cursondas  Madhowdass. 
'.  I  am  of  opinion  that  the  rule  should  be 
made  absolute  to  reduce  the  damages. 

BoviLL,  C.J. — My  brother  Keating,  who 
is  also  absent  upon  the  circuit,  concurs  in 
the  judgment  of  my  brother  Brett,  which 
I  have  just  read. 

The  Court  being  equally  divided  in 
opinion,  the  rule  to  enter  the  verdict  for 
the  defendants  or  to  reduce  the  damages 
will  be  discharged,  and  the  defendants 
will  be  at  liberty  to  appeal  to  a  Court  of 
Error. 

Bule  cKicharged.   The  def&ndanls  to 
ie  at  liberty  to  ajppeal. 


AUorneya — Parker  8e  Clarke,  for  plaintiffs ;  Wal- 
tons,  Bubb  &  Walton,  for  defendants. 


1873.       1  AIilISON  V.  THB  BBISTOL  UABmB 

A      ^1        June  8,  4.  j         ihsdbamce  company. 

4f  i.4J0i^rf-'  Marine  Insurance — Freight  —  Prepay- 
ment of  Fart  of  Freight — Insurance  on 
Freight — Interest  Insured. 

The  term  "freight"  inapoliey  of  insur- 
ance may  he  limited  hy  the  assured  to  suck 
freight  only  as  he  has  am,  insurable  interest 
in  at  the  time  of  effecting  the  assurance. 

By  a  charter-party  under  which  theplain- 
iiff's  vessel  was  chartered  to  carry  a  cargo  of 
coal  from  Oreenoch  to  Bombay,  freight  was  to 
bo  paid  on  the  right  delivery  of  the  ca/rgo  at  a 
certain  rate  per  tonon  the  quantity  delivered, 
and  such  freight  was  to  be  paM  half  in  cash 
on  signing  bills  of  lading  and  the  remainder 
on  the  right  delivery  of  the  cargo.  The 
vessel  left  Oreenock  with  her  chartered  cargo 
and  was  vrrecked  orC  the  voyage,  and  half  its 
cargo  was  totally  lost,  but  half  was  saved 
and  delivered  at  Bombay  the  port  of  desti- 
nation, but  as  the  freight  in  respect  of  such 
was  less  than  the  freight  which  had  been 


paid  in  advance  on  signing  the  hills  of 
lading,  the  plaintiff  received  no  freight  on 
the  delivery  of  such  half  but  totally  lost  the 
same : — Held,  thai  the  freight  which  the 
plaintiff  so  lost  was  recoverable  as  a  total 
loss  under  an  insurance  of  "freight"  by  the 
said  vessel  on  the  said  voyage  which  f&« 
plaintiff  effected  after  ^  the  charter-party, 
although  at  the  tim^e  the  underurrilers  were 
not  informed  of  such  charter-party  and  thai 
part  of  the  freight  was  payable  in  advance, 
since  the  plaintiff  at  the  time  of  effecting  such 
insurance  had  only  an  insurable  interest  in 
so  much  of  the  freight  as  was  payable  on 
the  delivery  of  the  cargo  at  the  port  cf 
destination. 

Action  on  two  policies  of  insurance, 
effected  by  the  plaintiff  with  the  defend- 
ants on  freight  by  the  Merchant  Prince, 
on  a  voyage  from  Greenock  to  Bombay. 
By  one  of  snch  policies,  dated  the  13th  of 
April,  1867,  5001.  was  stated  to  be  in- 
sured on  "  freight  valued  at  2,000L,"  and 
by  the  other,  dated  the  23rd  of  April, 
1867,  the  insurance  was  7001.  on  "  freight 
payable  abroad,  valued  at  2,0002."  The 
defendants  paid  upon  the  basis  of  the  loss 
of  half  the  freight  insured,  and  at  the 
trial  before  Brett,  J.,  at  the  London 
sittings  after  Michaelmas  Term,  1872,  the 
question  was  whether  there  had  been  a 
loss  of  the  entire  freight  insured  or  only 
a  loss  of  such  half. 

The  plaintiff's  vessel,  the  Merchant 
Prince,  was  chartered  on  the  7th  of  March, 
1867,  by  Mr.  W.  N.  De  Mattos  to  carry  a 
full  cargo  of  coal  &t>m  Greenock  to  Bom- 
bay, and  there  deliver  the  same  as  ordered 
by  the  consignee.  The  stipulation  in  the 
charter-party  as  to  the  payment  of  freight 
was  as  follows — "  The  freight  to  be  paid 
on  unloading  and  right  delivery  of  the 
cargo  at  and  after  the  rate  of  428.  sterling 
per  ton  of  twenty  cwt.  on  the  quantity 
deUvered  in  fall  of  all  port  charges,"  &c., 
"  and  such  freight  is  to  be  paid,  say  one- 
half  in  cash  on  signing  bills  of  lading,  less 
four  months'  interest  at  bank  rate, 
but  at  not  less  than  5  per  cent,  per 
annum,  5  per  cent,  for  insurance  and  2^ 
per  cent,  on  the  gross  amount  of  freight 
in  lieu  of  consignment  at  Bombay,  and 
the  remainder  on  the  right  deliTQzy  of  the 
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oargo  agreeably  to  biUs  of  lading  leas  cost 
of  coal  short  delivered  in  cash  at  onrrent 
rate  of  exchange  for  bills  on  London  at 
six  months'  sight." 

The  Merchant  Prince  loaded  a  cargo  of 
ooal,  consisting  of  2,178  tons,  under  the 
above  charter-party.  Bills  of  lading  for 
this  quantity  of  coal  were  signed  on  the 
15th  of  April,  1867,  to  the  order  of  De 
Mattes,  who  thereupon  paid  the  plaintiff 
2,2862. 18<.  as  an  advance  of  half  freight 
on  the  shipment^  the  total  amount  of 
freight  being  estimated  at  4,5732.  168. 
The  vessel  sailed  firom  Greenock  with  her 
said  cargo  on  the  22nd  of  April,  and  was 
stranded  in  the  course  of  her  voyage  on  a 
reef  about  eight  miles  from  Bombay, 
where  she  became  a  complete  wreck,  but 
about  half  her  cargo,  namely,  1,050  tons 
of  coal,  was  saved  and  brought  to  Bombay 
and  the  rest  was  totally  lost.  The  plaintiff 
received  no  freight,  since  the  freight  in 
respect  of  the  coal  which  had  been  saved 
was  less  than  the  freight  which  had  been 
paid  in  advance  in  England.  The  plaintiff 
having  therefore  lost  freight  which  would 
have  been  earned  by  his  vessel  but  for  the 
wreck,  Booght  to  recover  such  as  a  total 
loss  tinder  the  said  policies. 

There  was  no  evidence  that  the  terms 
of  the  charter-party  as  regards  the  pay- 
ment of  the  freight  were  communicated 
to  the  defendants  when  either  of  the  poli- 
cies were  effected.  The  facts  were  taken 
by  admissions  at  the  trial,  and  a  verdict 
was  entered  for  the  plaintiff  with  leave  to 
(he  defendants  to  move  to  set  the  same 
aside  and  to  enter  instead  the  verdict  for 
the  defendants  if  the  Court  should  think 
there  was  no  loss  of  freight  beyond  what 
the  defendants  had  paid,  the  Court  having 
power  to  draw  all  proper  inferences.  A 
rule  nisi  to  that  effect  was  accordingly 
obtained,  against  which 

Wath'n  Williams  and  McLeod  shewed 
cause. — What  happened  on  the  stranding 
of  the  vessel  constituted  a  total  loss  of 
the  freight  insured  by  the  policies.  If 
there  had  been  no  insurance  at  all  the 
plaintiff  would  have  received  nothing  from 
the  charterer  on  the  delivery  of  the  half 
cargo  which  had  been  saved,  because  the 
charterer  had  already  satisfied  any  claim 


for  freight  in  respect  of  such  delivery  by 
the  prepayment  which  had  been  made  at 
Greenock.  Taking  the  entire  freight  at 
4,0002.  and  that  the  ship  earned  2,0002.  by 
the  delivery  of  half  the  cargo,  the  plaintiff 
had  been  satisfied,  his  claim  to  such  2,0002. 
by  the  2,0002.  which  had  been  paid  in 
advance.  The  plaintiff  therefore  really 
lost  the  whole  of  the  freight  which  was 
at  risk,  namely,  the  half  which  had  not 
been  prepaid.  Then  the  freight  which 
was  at  risk  was  the  freight  which 
was  insured  by  these  policies.  By  the 
charter-party  half  of  the  freight  was  to 
be  paid  beforehand,  and  half  on  the  un- 
loading and  right  delivery  of  the  cargo. 
The  half  which  was  to  be  paid  in  advance 
was  not  to  be  contingent  on  the  freight 
being  earned,  but  was  a  prepayment  once 
and  for  all,  and  which  would  not  be 
recoverable  back.  Such  half  is  then  car- 
ried at  the  risk  of  the  charterer,  and  not 
at  the  risk  of  the  shipowner,  and  the 
latter  has  not  any  insurable  interest  in  it. 
[BaviLL,  C.J. — ^Are  we  to  take  it  that 
these  policies  were  effected  with  respect 
to  this  charter-party  ?] 
Yes. 

[0.  Bussell,  for  the  defendants. — There 
was  no  evidence  of  any  notice  of  this 
charter-party  to  the  underwriters.] 

It  has  been  considered  that  that  was 
admitted,  but  there  is  certainly  no  evidence 
that  the  charter-party  was  put  before  the 
defendants.  The  policies  certainly  do  not 
indicate  the  existence  of  a  charter-party. 
It  is  therefore  an  insurance  upon  freight 
generally.  But  the  assured  had  at  the 
time  only  an  interest  in  part  of  the 
freight,and  was  not  interested  in  the  whole 
freight.  Then  is  it  not  competent  to  him 
when  a  loss  takes  place  to  appropriate  it 
to  that  particular  interest  which  he  had  ? 
Surely  it  is  competent  for  a  shipowner  who 
has  a  qualified  or  partial  interest  to  cover 
that  by  a  policy  in  general  terms  without 
specifying  the  nature  of  his  interest.  In 
Irving  v.  Richardson  (1)  Lord  Tenterden 
left  it  to  the  jury  to  say  whether  the  in- 
surance effected  by  the  defendants  was 
intended  to  cover  the  defendants'  own 
interest  only  as  mortgagee  or  that  of  the 

(1)  2  B.  &  Ad.  193. 
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mortgagor  also.  2  Duer  Leet.  ix.  sec.  18, 
citing  Dtimcu  v.  Jones  (2),  Murray  v.  The 
Oolonial  Inniranee  Company  (3),  and  Rising 
V.  Burnett  (4),  shews  that  the  insurance 
oan  be  applied  to  the  particular  interest 
of  the  person  insured.  If  the  assured  can 
under  these  general  words  insure  his  real 
interest,  then  by  looking  at  the  charter- 
party  one  can  see  what  that  interest  is. 
That  was  in  the  present  case  not  in  the 
delivery  of  the  first  1,000  tons  of  the  coal 
which  formed  the  cargo,  because  freight 
to  that  extent  had  been  paid  for,  but  in 
the  delivery  of  the  second  1,000  tons,  and 
of  that  there  was  a  total  loss. 

Charles  Bussell  and  Benjamin,  in  sup- 
port of  the  rule. — There  are  two  questions. 
First,  does  the  freight  insured  in  these 
policies  mean  the  entire  freight  of  the 
voyage  ?  Secondly,  is  there  a  total  loss  of 
the  real  interest  intended  to  be  insured  ? 
The  first  question  turns  on  the  construc- 
tion of  the  policies,  and  it  is  now  an 
admitted  fact  that  there  was  no  commu- 
nication to  the  underwriters  of  the 
charter-party,  or  of  its  tenor,  further  than 
might  be  gathered  from  the  words  in  the 
second  policy,  "  freight  payable  abroad." 
The  plaintifi'  was  interested  in  every  ton 
of  goods  put  on  board  his  vessel  being 
carried  to  its  port  of  destination,  for  the 
payment  was  in  respect  of  the  goods 
generally,  and  was  not  appropriated  to 
any  specific  goods.  Prwna /octe  "freight" 
means  freight  of  the  entire  voyage  in 
respect  of  tie  entire  goods.  In  2  Phillips 
on  Insurance,  s.  1204,  it  is  stated  that  "  a 
valuation  of  the  freight  of  a  ship  is  pre- 
sumed to  be  that  of  a  full  cargo,  or  of  the 
charter  of  the  entire  ship,  and  is  so  ap- 
plied unless  the  phraseology  of  the  policy 
or  the  circumstances  are  ground  for  a 
different  construction.  If,  therefore,  only 
a  part  of  the  freight  of  an  entire 
cargo  is  at  risk  at  the  time  of  a  loss,  the 
valuation  is  applied  pro  rata  in  adjusting 
the  loss " — Wolcoti  v.  Eagle  Insurance 
Company  (5).  Then  comes  the  question 
what  was  in  fact  the  real  interest  which 


1 


(2)  4  Mass.  Bep.  647. 

(3)  11  Jolms.  302. 

(4)  1  Mars.  Bep.  730. 

(5)  4  Pick.  429. 


was  insured  here,  and  has  there  been  a  total 
loss  of  that  interest  P  It  is  said  that  the 
plaintiff  was  not  entitled  to  bo  paid  freight 
at  Bombay  in  respect  of  the  portion  of 
the  cargo  which  was  delivered  there, 
because  there  had  been  a  prepayment  of 
such  freight.  That  is  a  fallacy,  and  rests 
on  the  supposition  that  there  had  been  a 
payment  of  freight  in  respect  of  the  specifio 
coal  which  had  been  lost.  There  was  no 
such  payment,  but  only  a  payment  of  10». 
per  ton  in  respect  of  each  ton  put  on  board. 
That  depends  no  doubt  on  the  conatruc- 
tion  of  the  charter-party.  The  freight 
was  to  be  ptud  on  the  right  delivery  of 
the  cargo,  and  was  not  a  lump  frmght 
but  a  tonnage  freight,  which  could  only 
be  ascertained  after  the  cargo  had  been 
put  on  board.  It  is  not  s&ictly  a  pre- 
payment of  freight,  but  a  payment  which 
had  to  be  made  as  a  consideration,  for 
taking  the  coal  on  board,  and  the  interest 
of  the  shipowner  was  still  in  the  carriage 
of  the  whole  of  the  cargo  to  its  port  of 
destination.  When  did  the  policies  attach? 
Prima  facie  the  risk  would  begin  from 
the  loading  of  the  cargo,  but  according  to 
the  other  side  it  would  not  be  until  more 
than  1,000  tons  had  been  put  on  board. 
In  fiM;t  the  plaintiff  had  an  insurable 
interest  in  the  enhanced  value  of  each  ton 
of  the  cargo  put  on  board  spread  over  the 
entire  quantity,  and  he  had  no  right  to 
apply  the  prepayment  of  freight  to  that 
half  of  the  cargo  which  was  lost.  [The 
Norway  (6)  was  referred  to.] 

BoviLL,  C.J. — ^The  plaintiff's  claim  in 
this  case  arises  on  two  policies  of  assu- 
rance, effected  by  the  plaintiff  with  the 
defendants,  one  for  5001.  and  the  other  for 
700J.  The  first  policy  was  effected  upon 
freight  valued  at  2,000Z.,  and  the  second 
policy  upon  freight  payable  abroad,  valued 
at  2,000?.  The  first  policy  was  effected 
after  a  charter-party  had  been  entered 
into,  and  before  any  payment  of  freight 
had  been  made  in  anvance.  The  second 
policy  was  afler  there  had  been  payment 
in  advance  of  one  half  the  chartered 
freight.  The  rights  of  the  parties  depend 
in  a  great  measure  on  the  true  constrac- 

(6)  3  Mooie  P.  C.  Cas.  245. 
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tion  of  the  charter-party.  That  charter- 
ptfrtj  TVBs  made  between  the  plaintiff  and 
Mr.  De  Mattos,  who  was  the  charterer, 
and  was  dated  7th  of  March,  1867.  Bjit 
the  plaintiff's  yessel,  the  Merchant  Prince, 
was  to  proceed  to  Greenock,  and  there 
load  afull  and  complete  cargo  of  coals,  and 
being  so  loaded  was  to  proceed  therewith 
to  Bombay,  and  deUver  the  same,  with 
the  usual  exceptions — "  the  freight  to 
be  paid  on  unloading  and  right  delireiy 
of  the  cargo  at  and  after  the  rate  of  42s. 
staling  per  ton  of  20  cwts.  on  the  quan- 
tity delivered,"  "  such  fireight  to  be  paid 
one  half  in  cash  on  signing  bills  of  lading, 
and  the  remainder  on  right  delivery  of 
the  cargo  agreeably  to  bills  of  lading." 
The  shipment  having  been  made,  one  half 
the  estimated  fi^ight  was  paid  by  the 
charterer  to  the  plaintiff.  That  half  was 
estimated  upon  the  entire  quantity  of 
coals  which  had  been  shipped.  The  pay- 
ment so  made  was  a  payment  in  advance. 
In  the  course  of  the  voyage  half  the 
cargo  was  lost  by  the  perils  insured 
against,  the  remaining  half  was  carried  to 
and  safely  delivered  at  Bombay.  The 
question  then  arises  as  to  what  claim  the 
plaintiff  had  against  De  Mattos,  under  this 
charter-party.  He  had  received  one- 
half  the  freight  upon  the  qusmtity  shipped, 
and  by  the  terms  of  the  charter-party  it 
appears  to  me  the  freight  which  was  pay- 
able was  payable  only  on  the  coals  delivered 
at  Bombay,  and  that  as  half  only  of  the 
coals  shipped  were  delivered  at  Bombay, 
the  freight  that  was  claimable  was  only 
in  respect  of  such  hal£  It  seems  to  me 
that  there  was,  by  the  terms  of  the 
charter-party,  no  liability  for  freight, 
except  in  respect  of  goods  delivered.  It 
is  said  on  the  part  of  the  defendants  that 
the  payment  of  the  half  the  freight  whidi 
had  been  made  on  signing  the  bills  of 
lading  was  a  payment  in  respect  of  half 
the  freight  in  respect  of  each  ton  put  on 
board,  but  I  cannot  assent  to  that.  It  was 
a  mere  mode  of  estimating  what  the  pay- 
ment was  to  be  which  was  to  be  made  in 
advance,  and  when  once  made  by  the 
charterer  there  was  an  end  of  it,  for  it 
could  never  be  recovered  back.  It  is  the 
contract  which  the  parties  have  made, 
that  they  shall  estimate  what  may  be  the 
Nnr  Smt»,  42.— C.F. 


probable  amount  of  freight  when  the 
goods  have  been  delivered,  and  that  half 
of  it  shall  be  paid  down  in  cash.  The 
payment  was  not  a  pa3rment  of  freight  in 
respect  of  the  goods  actually  shipped,  but 
was  a  payment  in  advance  of  what  might 
be  earned  for  freight,  which  would  depend 
upon  the  quantity  of  goods  delivered. 
Under  these  circumstances  I  think  that 
on  the  arrival  and  delivery  of  half  the) 
cargo,  freight  was  payable  only  in  respect 
of  what  was  so  actually  dehvered,  and 
taking  the  rate  at  that  stated  in  the 
charter-party,  and  calculating  it  upon  the 
quantity  delivered  it  would  be  half  only 
a£  what  had  been  the  estimated  amount 
of  freight,  and  which  half  had  already 
been  paid  in  advance,  and  consequently 
the  shipowner  having  been  tvHj  paid  all 
that  he  was  entitled  to,  could  claim  no 
more  frvmthe  charterer  upon  the  charter- 
party.  If  the  voyage  had  been  performed, 
and  the  entire  cargo  had  been  delivered, 
the  plaintiff  would  have  received  twice 
the  amount  he  did ;  he  would  have  re- 
ceived half  in  advance,  and  the  other  half 
upon  the  deKvery  of  the  goods.  Now  by 
the  events  which  happened,  and  oh  the 
construction  I  take  of  the  charter-party, 
the  plaintiff  lost  one  half  of  the  freight  by 
the  perils  of  the  sea,  and  the  question 
which  arises  is  whether  he  has  insured 
that  loss,  that  is  to  say  whether  the 
policies  on  which  this  action  has  been 
brought  are  suf&cient  to  include  it.  That 
necessarily  depends  on  the  proper  con- 
struction to  be  put  on  these  pohcies,  the 
first  policy  havmg  been  effected  before 
any  payment,  but  after  the  charter-party 
had  been  made,  and  the  second  having 
been  after  payment  on  account  of  freight, 
OS  I  have  already  mentioned.  Now  at 
the  time  when  these  policies  were> effected, 
what  was  there  which  could  be  the  subject 
of  a  sea  risk  ?  The  first  half  of  the  freight 
could  not  be  such  subject,  and  it  was  only 
the  remaining  half  which  could  be  ex- 
posed to  risk.  Upoif  the  facts  before  us, 
and  we  are  to  draw  inferences  of  fact, 
there  can  be  no  doubt  that  it  was  the  in- 
tention of  the  plaintiff  to  insure  what  was 
exposed  to  sea  risk,  namely,  the  half  of 
the  entire  freight  which  would  be  earned 
when  the  whole  cargo  which  had  been 
2X 
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shipped  had  been  carried  to  its  destina- 
tion, and  there  delivered.  It  is  clear  that 
the  plaintiff  was  interested  in  the  half  of 
that  fireight,  and  the  only  question  is 
'whether  that  is  covered  bj  the  terms  of 
these  policies.  There  is  no  specification 
of  what  was  intended  to  be  insured,  b  j  the 
statement  in  one  policy,  that  the  insurance 
Yras  on  "  freight,"  and  in  the  other  that 
it  was  on  "  freight  payable  abroad."  The 
term  "freight"  wonld  generally  be  applied 
to  payment  for  goods  carried  in  a  ship 
and  delivered ;  bat  in  ordinary  commercitJ 
language  it  wonld  equally  apply  to  pay> 
ment  for  hire  of  a  ship,  whether  the 
charterer  shipped  goods  by  it  or  not.  It 
would  include  the  case  m  a  payment  in 
the  nature  of  dead  freight,  and  so  also  it 
would  include  the  case  of  the  increased 
value  of  goods  to  the  owner  of  the  ship 
from  carrying  his  own  goods,  as  was  de- 
cided by'  FUnt  v.  Flemyng  (7),  and  has 
been  recognised  by  all  text  writers.  It 
would  indude  also  the  case  where  the  actual 
shipment  of  the  goods,  and  so  the  earning 
of  the  freight,  had  been  prevented  by  the 
perils  insured  against,  and  the  term 
"  freight "  is  one  which  has  been  always 
treated  by  insurance  law  to  have  a  very 
wide  and  general  meaning.  In  Flint  v. 
Flemyng  (7),  Lord  Tenterden  said,  "  If  it 
be  a  necessary  ingredient  in  the  composi- 
tion of  freight,  that  there  should  be  a 
money  compensation  paid  by  one  person 
to  another,  the  benefit  accruing  to  a  ship- 
owner from  using  his  own  ship  to  cany 
his  own  g^oods  is  not  freight.  But  if  the 
term  freight,  as  used  in  the  policy  of  in- 
surance, import  the  benefit  derived  frora. 
the  employment  of  the  ship,  then  there 
has  been  a  loss  of  freight.  It  is  the  same 
thing  to  the  shipowner  whether  he  re- 
ceives that  benefit  of  the  use  of  his  ship 
by  a  money  payment  from  one  person 
who  'charters  the  whole  ship,  or  ttova. 
various  persons  who  put  specific  quantities 
of  goods  on  board,  or  from  persons  who 
pay  him  the  value  of  his  own  goods  at 
the  port  of  delivery  increased  by  their  car- 
riage in  his  own  ship.  The  assured  may 
fiuny  consider  that  additional  value  as 
freight,  and  so  term  it  in  a  policy."     In 

(7)  1  B.  &  Ad.  46. 


PhUlips  on  Inmirance,  chap.  3,  sec.  11,  it 
is  said,  "  In  insurance  the  term  '  freight ' 
signifies  the  earnings  or  profits  derived  by 
the  shipowner  or  hirer  of  the  ship  ftova. 
the  use  of  it  by  himself  or  by  letting  it  to 
others  to  be  used,  or  by  carrying  goods 
for  others."    Those  tenns  would  be  all 
included    in   the    shorter    definition  of 
freight  given  by  Lord  Tenterden,  and 
which  I  adopt,  viz.,  that  which  imparts 
the  benefit  derived  from  the  employment 
of  the  ship.     This  being  the    general 
meaning  of  the  term  "  freight "  in  a  policy 
of  insurance,  it  would  include,  I  think, 
the  present  interest  of  the  plaintiff.    This 
general  meaning  having  been  attached  by 
underwriters  to  the  term  "freight,"  if 
they  desire  to  Umit  it,  it  is  for  them  to  do 
so,  and  to  so  fitime  the  policy  by  canfin- 
ing  it  to  an  insurance  of  freight  of  a  par- 
ticular description.     The  chuter-partyin 
the  present  case  seems  to  be  one  of  an 
ordinary  description,  for  it  is,  I  belieyei, 
usual  to  require  payment  of  freight  in 
advance  when  there  are  long  voyages. 
Therefore,  as  it  seems  to  me,  nothings 
having  beCb  said,  the  term  "  frei^t "  in 
these  policies  must  be  taken  to  include 
everything  which  was  usual.     It  would 
include  freight,  whether  payable  under  a 
charter-party  or  under  a  bill  of  lading. 
Now,  the  policies  do  not  specify  what 
freight  was  insured,  and  therefore  what 
was  the  subject  matter  of  the  insnranoe 
would  depend  upon  the  facts.     The  &ctB 
shew,  according  to  the  construction  I  have 
put  on  this  charter-party,  what  was  at 
risk,  viz.,  half  the  freight  on   the  entire 
quantity  shipped.      That  was  what  was 
intended  to  be  insured,  and  that  was  lost. 
I  think  that  the  policies  are  sufficient  to 
include  such  freight  and  such  loss,  and 
tBat  the  plaintiff  is  therefore  entitled  to 
recover  the  whole  amount  in  this  action. 

Brett,  J. — The  plaintiff  seeks  to  re- 
cover the  balance  of  a  loss  of  freight,  and 
as  half  the  freight  which  could  have  been 
earned  by  the  voyage  had  been  already 
paid  to  him,  and  as  the  defendants  have 
paid  fifty  per  cent,  into  Court,  the  plain- 
tiffs must  shew  a  total  loss  of  freight  or 
otherwise  he  cannot  succeed.  Two  rea- 
sons have  been  suggested  agunst  then 
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having  been  snch  a  total  loss.     One  was 
that  me  defendants  wonld  have  a  right 
to  aasoiae  that  the  policies  were  on  freight 
in  respect  of  all  the  goods  pat  on  board 
the  ship,  and  as  there  was  only  a  loss  of 
half  those  goods,  there  was  only  a  loss  of 
fifty  per  cent,  on  what  was  infinred,  and 
so  not  a  total  loss.    On  the  part  of  the 
plaintiff  it  was  argued  that  the  defend- 
ants had  no  right  to  consider  the  policies 
npon  the  freight  on  all  the  goods  uipped, 
but  only  on  <£e  freight  in  respect  of  which 
the  plaintiff  had  an  insurable  interest, 
and  which  having  been  lost  there  was  a 
total  loss.     In  answer  to   that,  it  was 
urged  on  the  part  of  the  defendants  that  if 
even   such  freight  was  the  only  freight 
insured  there  had  not  been  a  total  loss. 
As  to  the  first  point,  I  have  had  a  doubt 
for  some  time,  as  nothing  had  been  dis- 
closed to  the  defendants  when  the  policies 
were  effected,  whether  they  were  not  en- 
titled to  assume  that  the  insurance  vras 
npon  freight  in  respect  of  all  the  goods 
shipped  on  board.    I  agree  that  where 
tile  poliOT  is  on  freight  it  is  prima  fade 
on  freight  on  the  whole  cargo  put  on 
board  the  vessel ;  but  Mr.  W^ianJAas 
convinced  me  that,  where  general  terms 
are  used  in  the  policy,  the  assured  may 
confine  the  insurance  to  that  which  was 
intended  to  be  assured,  although  he  did  not 
disclose  it  at  the  time  to  the  underwriters. 
If  at  a  time  when  a  policy  was  effected  a 
charter-party  was  in  existence,  and   as 
between  the  parties  it  was  to  be  the  sub- 
ject matter  of  insurance,  then,  though  the 
policy  was  on  freight  generally,  it  would 
become,  I  think,  a  policy  on  chartered 
freight.    So  if  it  could  be  shewn  that  the 
assured  intended  only  to  insure  part  of 
Us  interest,  that  might   be  shewn  by 
either  pariy  unless  it  contradicted  the 
terms  of  me  policy.    Therefore,  in  the 
present  case,  the  freight  insured  may  be 
shewn  to  be  limited  to  freight  on  less 
than  all  USe  goods  put  on  board.     The 
Court  are  to  £uw  inferences  of  fsKst,  and 
the  ^ts  from  which  they  may  infer  that 
the  insurance  was  thus  limited  are,  first, 
that  the  only  interest  which  the  assured 
could  effectually  insure  was  not  the  pre- 
paid freight^  bnt   the    freight   payable 
abroad  on  the  goods  to  be  dehvered  ibeire, 


that   was   2,000Z. ;    and  secondly,   these 
policies  are  upon  freight  valued  at  2,0002., 
and  as  the  only  interest  which  the  plain- 
tiff had  to  insure  was  the  freight  payable 
abroad,  and  as  he  really  valued  the  froight 
insured  at  the  value  of  the  freight  which 
was  payable  abroad,  I  think  the  inference 
is  irresistible  that  the  fact  was  that  such 
freight  only  was  what  he  intended  to  in- 
sure.    Now  that  being  so,  the  real  point 
is  what  is  the  proper  interpretation  of  this 
charter-party.     Did  the  plaintiff,  by  the 
risks  insured  against,  lose  the  whole  of 
the  freight  he  had  insured  or  only  a  part 
of  it  p     I  confess  I  have  had  less  doubt 
upon  this  point  of  the  case  than  npon  the 
other.     The  freight  payable,  acooniing  to 
the  true  meaning  of  the  charter-party,  is 
the  freight  npon  the  whole  cargo  delivered 
at  the  other  end,  viz.,  at  Bombay,  at  42<. 
per  ton;   and  the  proper  way  to  treat 
such  a  charter-party  as  this  is  on  adjust- 
ing the  freight  to  discover  what  is  the 
total  amount  of  freight  according  to  the 
coals  delivered  at  the  other  end,  and  then 
deduct  what  has  been  paid  at  this  end  as 
the  estimated  half  of  it,  and  the  difference 
between  what  has  been  so  paid,  and  the 
amount  of  the  whole  freight  which  would 
have  been  payable  at  Bombay  if  there  had 
been  no  prepayment,  will  be  what  has  to 
be  paid  at  Bombay.     I  cannot  think  that 
the  pre-payment  was  a  pre-payment  of  one 
guinea  on  each  ton,  but  a  pre-payment  of 
the  estimated  half  of  the  whole  freight. 
I  therefore  think  that  the  only  freight 
insured  was  that  which  the  plamtiff  had 
at  risk,  and  which  was  payable  at  Bombay. 
The  whole  of  that  he  has  lost,  and  conse- 
quently there  has  been  a  total  loss  of  the 
freight  insured. 

Gbove,  J. — I  am  of  the  same  opinion. 
The  argument  in  the  first  instance  pro- 
ceeded on  the  ground  that  the  charter- 
party  was  known  to  the  underwriters,  and 
that  the  insurance  was  effected  on  the 
basis  of  such.  That  was  changed  by  its 
appearing  to  be  contrary  to  the  facts,  but 
it  seems  that  such  alteration  of  the  facts 
is  immaterial  since  this  was  an  insurance 
generally  on  freight,  and  is  the  same  as  if 
it  had  been  an  insurance  on  the  basis  of 
the  charter-party,  because  if  with  an  in- 
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Borance  in  general  terms  an  asanred  can 
ahew  what  it  was  he  really  insured,  then 
the  charter-party  becomes  material,  and 
it  is  the  same  as  if  the  insurance  was  on 
the  terms  of  the  charter-party.  I  agree 
with  the  rest  of  the  Gonrt  that  on  the 
constmction  of  this  charter-party  the 
plaintiff  is  to  be  paid  in  advance  one  half 
of  the  total  estimated  freight,  and  the  nse 
of  the  words  "  per  ton  "  does  not  invali- 
date that  constraction.  The  parties  can- 
not know  exactly  what  the  amount 
delivered  will  be,  and  therefora  as  some 
scale  of  estimate  they  say  at  so  much  per 
ton  on  the  quantity  delivered ;  but  when 
they  speak  of  the  payment  of  half,  they 
say  "such  freight,     that  is,  the  whole 


freight  is  "  to  be  paid,  one  half  in  cash  on 
.signing  bills  of  lading."  Then  the  as- 
sured has  half  the  freight  paid,  and  the 
oij^y  interest  which  he  can  have  to  insnie 
is  what  he  might  lose,  viz.,  half  of  &a 
value  of  the  total  freight,  in  round  nnm- 
bers  2,000Z.  and  not  4,000J.  That  is  the 
matter  insured,  and  that  he  is  entitled  to 
recover  unless  he  be  restrained  therefinm 
by  any  words  in  the  policy. 

Bute  discharged. 


Attorneys-— James  Cottarell,  for  plaintiff;  Azf^ 
&  Rawlings,  agents  for  Marly  &  Sons,  Bdttol, 
for  defendants. 


END  OF  TRINITY  TEEM,  1878. 
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N      8  f  *'^''^'™  *•  m'kbwan,  P.O.,  Ac. 

Banker  and  Customer — Accov/iits  at  Se- 
parate Branches  of  Bank — Set-off. 

In  the  absence  of  any  special  contract  or 
arrangement,  there  is  no  obligation  on  a 
banlcing  company  to  hoiumr  the  cheque  of  a 
customer  presented  at  one  of  their  branch 
offices  where  he  has  a  balance  standing  to 
his  credit,  when  he  has  overdrawn  his  ac- 
count at  another  branch  office  to  an  amount 
greater  than  such  balance,  so  that  the  com- 
pany are  in  fact  not  indebted  to  him. 

The  first  count  of  the  declaration  in 
this  case  was  in  the  ordinaty  form  against 
the  defendant  as  registered  public  officer 
of  the  London  and  County  Banking  Com- 
pany for  dishonouring  the  plaintiffs' 
cheques. 

The  second  count  alleged  that  the  said 
banking  company  carried  on  the  business 
of  bankers  at  Stoney  Stratford  and 
also  ^t  Leighton  Buzzard,  and  that  the 
plaintiff  employed  and  retained  them 
as  his  bankers,  and  they  accepted  the 
said    retainer    and    employment    upon 

New  Sebiss,  42. — Escrb^ 


the  terms  amongst  others  that  they 
should  keep  separate  and  distinct  accounts . 
of  the  plaintiff's  transactions  and  dealings 
with  them  as  bankers  at  each  of  the  said 
places  respectively,  and  of  the  moneys  re- 
ceived and  paid  by  them  at  each  on  ac- 
count of  the  plaintiff,  and  should  not,  out 
of  the  moneys  of  the  plaintiff  in  their 
hands  and  received  by  them  at  one  of  the 
said  places,  reimburse  to  themselves  any 
moneys  advanced  by  them  for  or  on  ac- 
count of  the  plaintiff  at  the  other  of  such 
places  without  first  giving  the  plaintiff 
due  and  reasonable  notice  of  the  same, 
and  that  they  would  from  time  to  time, 
out  of  the  balance  of  the  moneys  due  to 
the  plaintiff  on  either  of  the  said  accounts, 
irrespective  of  the  state  of  the  other  of 
the  said  accounts,  pay  on  presentment 
any  cheque  which  might  be  drawn  by  the 
plaintiff  upon  them  as  bankers  carrying 
on  business  at  the  same  place,  and  duly 
presented  there  for  payment  by  any  per- 
son lawfully  entitled  to  receive  the  amount 
of  such  cheque,  not  exceeding  the  amount 
of  such  balance  at  the  time  of  such  pre- 
sentment thereof;  and  that  afterwards  and 
whilst  there  was  a  sufficient  balance  due 
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to  the  plaintiff  from  tho  said  company 
upon  the  acconnt  so  kept  as  aforesaid,  at 
Leighton  Buzzard,  and  before  tho  plaintiff 
had  received  any  snch  reasonable  or  any 
notice  as  aforesaid,  the  plaintiff  drew 
certain  cheqnes  directed  to  tho  said  com- 
pany as  bankers  at  Leighton  Bnziard 
and  delivered  the  said  cheques  to  cer- 
tain persons  (named  in  the  declaration) 
being  respectively  the  lawful  holders  of 
the  said  respective  cheques  and  entitled 
to  receive  the  respective  amounts  thereof 
respectively,  who  duly  presented  the 
said  cheques  at  Leighton  Buzzai-d  afore- 
said for  payment,  and  all  conditions  were 
fulfilled,  &c. ;  yet  the  company  did  not 
pay  the  said  cheques  or  any  or  either  of 
them  when  so  presented  as  aforesaid, 
whereby,  <fcc. 

Third  count — That  the  plaintiff  re- 
tained  and  employed  the  said  company  as 
his  bankers  at  Leighton  Buzzard,  and 
they  accepted  the  said  retainer  and  em- 
ployment upon  the  terms,  amongst  others, 
that  they  would  keep  proper  and'  correct 
accounts  of  any  moneys  in  t4)eir  hands, 
and  would  from  time  to  time  inform  tho 
plaintiff  of  tho  amount  of  the  moneys  of 
the  plaintiff  then  in  their  hands  and  ap- 
plicable to  tho  ])ayment  of  cheqnes  drawn 
by  the  plaintiff  upon  them,  and  would 
from  time  to  time,  out  of  the  amount  of 
the  moneys  which  they  so  informed  the 
plaintiff  were  in  their  hands  and  applic- 
able to  the  purposes  aforesaid,  pay  on 
presentment  any  cheque  or  cheqnes  which 
might  be  drawn  by  the  plaintiff  npon 
them  and  duly  presented  at  their  said 
banking-house  for  payment  by  any  per- 
son or  persons  respectively  lawfully  en- 
titled to  receive  the  amount  of  such 
cheques  not  exceeding  the  amount  which 
they  had  at  the  time  of  such  presentment 
so  mformed  the  plaintiff  was  then  in  their 
hands  and  applicable  to  the  payment  of 
cheques  drawn  by  the  plaintiff  upon 
them,  and  the  said  company  afterwards 
represented  to  and  informed  the  plaintiff 
that  they-  had  in  their  hands  a  large 
sum  of  money  of  the  plaintiff's  applicable 
to  the  purposes  aforesaid,  to  wit,  42^ 
188.  lOd.,  and  thereupon  the  plaintiff 
drew  certain  cheques,  the  amount  of 
which  did  not  exceed  tho  said  sum  of 
money,  and  delivered  the  same  respec- 


tively to  certain  persons  named,  who, 
being  the  lawful  holders  thereof  and  en- 
titled to  receive  the  amounts  thereof  re- 
spectively, duly  presented  the  same  at  the 
company's  banking  house  for  payment, 
and  all  conditions  were  fulfilled,  <fec. ;  yet 
the  said  company  did  not  pay  the  cheques 
or  any  or  either  of  them,  whereby,  Ac. 

Fourth  count — That  the  said  company 
carried  on  the  business  of  bankers  at 
Leighton  Buzzard  aforesaid,  and  there- 
upon the  plaintiff  retained  and  employed 
them  as  his  bankers,  and  they  accepted 
tho  said  retainer  and  employment  upon 
the  terms,  amongst  others,  that  they 
would  from  time  to  time,  oat  of  any 
moneys  of  the  plaintiffs  in  their  hands 
applicable  to  that  purpose,  pay  on  pre- 
sentment any  cheque  or  cheqnes  which 
might  be  drawn  by  the  plaintiff  upon 
them,  and  duly  pi'esented  at  the  said 
banking-house  of  the  said  co-partnership 
for  payment  by  any  person  lawfully  en- 
titled to  receive  the  amount  of  snch 
cheque  or  cheques,  not  exceeding  the 
amount  of  the  moneys  of  the  plaintiff  in 
the  hands  of  tho  said  company  applicable 
to  the  payment  thereof  at  the  time  of  the 
presentment  thereof,  and  thereupon  tho 
said  company,  by  falsely,  fraudulently 
and  negligently  representing  to  the  plaiu- 
tiff  that  they  then  had  moneys  of  tho 
plaintiff  in  their  hands  to  a  large  amount,  to 
wit,  an  amount  exceeding  tho  amount  of 
certain  cheques  hei'einaftcr  mentioned,  and 
of  each  of  such  cheques  respectively  and 
applicable  to  the  payment  of  such  cheques, 
induced  the  plaintiff  to  draw  and  deliver, 
and  the  plaintiff,  by  reason  of  and  relying 
upon  the  said  representations,  did  draw 
and  deliver  ceitain  cheques  as  in  tho 
other  counts  mentioned ;  whereas  in 
ti*uth  and  in  fact  the  said  company  had 
not,  at  the  times  of  the  said  representa- 
tions and  when  the  cheques  were  respec- 
tively drawn  and  delivered  as  aforesaid 
and  presented  as  hereinafter  mentioned, 
moneys  of  the  plaintiff  in  their  hands 
sufficient  to  pay  or  applicable  to  the  pay- 
ment of  the  said  cheques  or  any  or  either 
of  them,  and  the  holders  of  the  said 
cheques  entitled  to  receive  the  amounts 
respectively  duly  present€d  tho  said 
cheques  at  the  said  hanking-honse  of  the 
said  company^  for  payment;  yet  the  de- 
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fendant  did  not  paj  the  said  cheques  or 
any  or  either  of  thom,  whereby,  &c. 

The  defendant  by  his  pleas  denied  the 
alleged  retainer,  and  the  presentment  of 
the  cheques.  He  also  pleaded  to  the  first 
count  that  at  the  time  of  presentment  the 
company  had  not  sufficient  money  of  the 
plaintiff's  in  hand  to  pay  the  cheques  or 
either  of  them  ;  to  the  second  count,  that 
the  amount  of  the  cheques  and  each  of 
them  exceeded  the  amount  due  to  the 
plaintiff  from  the  company  on  his  account 
kept  at  Leighton  Buzzard ;  to  the  third 
count,  that  the  amount  of  the  cheques  and 
each  of  them  exceeded  the  amount  of  the 
plaintiff's  money  in  the  hands  of  the  com- 
pany, and  that  they  did  not  inform  plain- 
tiff as  alleged;  and  to  the  fourth  count, 
not  guilty.     Issues. 

The  action  was  tried  before  BramwelJ, 
B.,  at  the  sittings  after  Trinity  Term, 
1872.  It  appeared  that  the  plaintiff  had 
opened  an  account  at  the  Stony  Stratford 
branch  of  the  London  and  County  Bank, 
which  on  the  23rd  of  Jane,  18(58,  was 
overdrawn  to  the  extc|it  of  4Sl.  12».  lOd. 
He  afterwards  opened  an  account  at  the 
Leighton  Buzzard  branch  of  the  same  com- 
peny.  The  manager  of  the  latter  branch 
having  received  instructions  to  debit  this 
account  with  the  balance  due  from  the 
plaintiff  at  the  Stony  Stratford  branch,  did 
so,  and  shortly  afterwards  cheques  drawn 
by  the  plaintiff  on  the  Leighton  Buzzard 
branch  were  presented  there  and  payment 
was  refused,  on  the  ground  of  the  com- 
pany not  having  suiiicient  money  of  the 
plaintiff's  in  hand  to  meet  either  of  them. 
At  the  time  when  he  last  saw  his  Leigh- 
ton Buzzard  pass-book  before  drawing 
those  cheques,  he  was  not  debited  therein 
with  the  Stony  Stratford  overdraft,  but 
appeared  to  have  a  balance  to  his  credit 
sufficient  to  meet  the  cheques  in  question. 

A  verdict  was  entered  for  the  defend- 
ant, with  leave  to  the  plaintiff  to  move  to 
have  a  verdict  entered  for  him  for  forty 
shillings,  the  amount  of  damages  provi- 
sionally assessed  by  the  jury,  or  for  that 
sum  together  with  the  amount  of  the 
cheques  dishonoured. 

TF.  UraJiam  now  moved  accordingly, — 
The  plaintiff  was  entitled  to  treat  the  two 
accounts  aa  entirely  distinct  and  separate, 


and  the  bank  had  no  more  right  to  set 
one  off  against  the  other  than  they  would 
have  had  if  the  overdrawn  account  had 
been  an  account  kept  with  them,  not  as 
bankei-s,  but  as  traders  in  some  other 
business.  In  Hill  v.  Smiih  (1) — where 
a  banking  company  had  placed  to  the 
general  credit  of  a  customer  who  had 
overdrawn  his  account  money  which  ho 
had  paid  into  their  hands  for  the  express 
purpose  of  meeting  a  bill  of  exchange, 
and  the  bUl  consequently  was  not  paid 
when  due — it  was  held  that  the  customer's 
assignees  in  bankruptcy  were  entitled  to 
recover  from  the  bank  the  whole  amount 
of  the  bill.  In  the  absence  of  formal 
notice,  neither  could  the  plaintiff  have 
presented  at  one  branch  a  cheque  payable 
at  the  other,  nor,  on  the  other  hand,  could 
the  bank  fairly  combine  the  two  accounts, 
as  they  have  chosen  to  do  here.  In  Cum.' 
ming  v.  SJuind  (2)  it  was  held  that  it  was 
for  the  jury  to  say  whether,  in  the  absence 
of  any  such  formal  notice  of  an  unusual 
course  beiflg  pursued,  the  previous  course 
of  dealing  between  the  parties  continued 
or  not  to  exist.  By  giving  him  credit  for 
the  balance  in  his  Leighton  Buzzard  pass- 
book, the  bank  here  led  the  plaintiff  to 
suppose  they  would  honour  his  cheques 
drawn  in  the  usual  manner  on  that  ac- 
count ;  and  he  was  therefore  entitled  to 
have  the  cheques  in  question  paid — Shaw 
V.  Varlnall  (3)  ;  and  the  bank  are  liable  to 
pay  damages  for  the  loss  to  his  credit  by 
reason  of  their  having  dishonoured  them, 
as  well  as  the  amount  of  tho  cheques, 
though  the  bank  may  perhaps  recover 
that  amount  from  him  in  another  action. 

Kelly,  C.B. — I  think  that  there  should 
be  no  rule  in  this  case.  The  question  is, 
whether  the  bank  had  money  of  the  plain- 
tiff's in  hand  which  they  were  bound  to 
pay  out  in  honouring  his  cheques, 
whether  they  were  in  fact  indebted  to 
the  plaintiff  cr  not.  Now,  as  a  matter 
of  fact,    they   had  not  in  their   hands 

(1)  12  Meo.  &  W.  618;  B.  c.  13  Lair  J.  Sop. 
(ir.s.)  Ezch.  243. 

(2)  5  Hurl.  &  X.  95 ;  s.  c  29  Law  J.  Ei'p.  (x.s.) 
Kxch.120. 

(3)  6  B.  &  C.  66,  65. 
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MICHAELMAS  TERM,  1872. 


legal  obligation  to  give  such  notice, 
though  OK  a  matter  of  courtesy  they 
might  well  have  done  so.  There  was 
then,  in  my  opinion,  no  duty  on  the  part 
of  the  defendant  bank  to  honour  a  chequd 
merely  because  there  was  an  apparent 
balance  in  favour  of  the  plaintiff  at  the 
one  particular  branch  when  there  was  a 
larger  balance  against  him  at  another. 

Ab  to  the  point  raised  that  the  plaintiff 
was  misled  by  the  pass-book  I  think  that 
fails.  The  bank  were  no  doubt  bound  to 
keep  their  accounts  with  reasonable  accu- 
racy. It  does  not  appear  that  at  the  time 
when  the  book  was  made  up  before  the 
plaintiff  last  f>aw  it,  the  manager  of  the 
Leighton  Buzzard  branch  knew  of  the 
overdraft  at  the  other  branch,  or  that 
there  was  an  opportunity  of  debiting  the 
book  with  the  overdraft,  and  of  returning 
it  to  the  plaintiff  again  before  the  cheques 
were  presented. 

Bule  refused. 


Attorneys — William  Bogors,  agent  for  W.  Stimson, 
Bedfoid,  for  pkintt^;  Stevens,  Wilkinson  & 
Harries,  for  defond^iut. 
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Taxation  of  Plaintiff's  Costs — 7t7i,  Di- 
rection to  the  Masters  Ililari/  Term,  1853 
— Action  fur  Deht  or  Demand — Nature  of 
the  Action — Writ  of  Trial — Certificate  fur 
Go8ts-^3Q  8f  31  Vict.  c.  142.  s.  5. 

If  in  an  action  of  debt  wlusre  the  writ  is 
endorsed  xoith  more  than  601.  the  plaintiff 
recovers  less  than  201.,  and  the  Judge  certi- 
fies, under  30  ^  31  Vict.  c.  142.  s.  5,  that 
there  icas  sufficient  reason  for  bringing  the 
action  in  the  superior  Court,  the  effect  of 
the  seventh  direction  to  the  Masters,  Hilary 
Term,  1853,  is  that  the  plaintiff's  costs 
must  be  taxed  on  the  lower  scale. 

The  action  was  brought  for  goods  sold 
and  delivered,  and  the  writ  was  endorsed 
for  501.  3«. 

The  pleas   were  never  indebted,   the 


Statute  of  Limitations,  and  a  set-off. 
Issues  thereon. 

At  the  trial  at  the  Bedford  Summer 
Assizes,  1872,  a  verdict  was  taken  for 
the  plaintiff  for  the  amount  claimed, 
subject  to  the  award  'of  an  arbitrator, 
to  whom  the  cause  was  referred ;  the 
arbitrator  to  have  all  powers  as  to 
certifying  and  amending  pleadings  and 
proceedings  and  otherwise  as  a  Judge  at 
Nisi  Prius ;  the  costs  of  the  cause  to 
abide  the  e\>ent ;  the  costs  of  the  refer- 
ence to  follow  the  event,  notwithstanding 
the  sum  certified  to  be  due  should  be  l6s8 
than  202.  On  the  hearing  before  the 
arbitrator  the  defendant  admitted  the 
plaintiff's  claim  of  501.  3s.,  but  proved  a 
set-off,  and  the  arbitrator  made  his  award 
for  the  plaintiff  for  15Z.  12s.  6d.,  and 
certified  that  there  was  sufficient  reason 
for  bringing  the  action  in  the  superior 
Court. 

The  Master  taxed  the  plaintiff's  costs 
on  the  lower  scale,  on  the  ground  that 
the  certificate  given  by  the  arbitrator  was 
not  such  as  is  required  by  the  7th  direc- 
tion to  the  Masters,  Hilary  Term,  1853,  to 
give  the  plaintiff  costs  on  the  higher  scale. 

The  plaintiff  having  taken  out  a  stim- 
mons  before  Lush,  J.,  at  Chambers,  to 
review  the  taxation,  the  learned  Judge 
was  of  opinion  that  the  plaintiff  was  en- 
titled to  costs  on  the  higher  scale,  bat 
referred  the  matter  to  the  Court. 

W.  Oraham,  for  the  plaintiff,  now  moved 
for  a  rule  nisi  to  review  the  taxation. 
— In  such  cases  the  Masters  of  the 
Queen's  Bench  tax  on  the  higher  scale, 
on  the  ground  that  the  certificate  given 
here  is  such  as  is  required  by  the  7th 
direction,  which  says — "  In  all  actions  on 
contract,  other  than  caaes  wherein  by 
reason  of  the  nature  of  the  action  nu 
writ  of  trial  can  by  law  bo  issued,  where 
the  sum  recovered  or  paid  into  Court  and 
accepted  by  the  plaintiff  in  satisfaction  of 
his  demand  or  agreed  to  be  paid  on  the 
settlement  of  the  action  shalf  not  exceed 
twenty  pounds  (without  costs),  the  plain- 
tiff's costs  as  against  the  defendant  shall 
be  taxed  according  to  the  lower  scale  of 
allowances  in  the  schedule  of  costs  here- 
unto annexed.  Provided  that  in  case  of 
trial  before  a  Judge  of  one  of  the  superior 
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Courts,  or  Judge  of  Assize,  if  the  Judge 
shall  certify  on  the  postea  that  the  cause 
was  proper  to  be  tried  before  him  and 
not  before  a  Sheriff  or  Judge  of  an  in- 
ferior Court,  the  costs  shall  be  taxed  on 
the  higher  scale."  The  Masters  of  this 
Court  take  the  other  view.  The  arbitra- 
tor's certificate  was  under  30  <fe  31  Vict, 
c.  142.  B.  5,  which  enacts — "  If  in  tiny 
action  commenced  after  the  passing  of 
this  Act  in  any  of  Her  Majesty's  Superior 
Courts  of  record  the  plaintiff  shall  recover 
a  sum  not  exceeding  20!.,  if  the  action  is 
founded  on  contract,  or  lOZ.  if  founded 
on  tort,  whether  by  verdict,  judgment  by 
default,  or  on  demurrer,  or  otherwise,  he 
shall  not  be  entitled  to  any  costs  of  suit 
unless  the  Judge  certify  on  the  record 
that  there  was  sufScient  reason  for  bring, 
ing  such  action  in  such  Superior  Court, 
or  unless  the  Court  or  a  Judge  at  Cham- 
bers shall  by  rule  or  order  allow  such 
costs."  This  is  substantially  the  same 
thing  as  the  certificate  mentioned  in  the 
7th  direction.  But  it  is  not  necessaiy  to 
resort  to  a  certificate.  This  case  does 
not  fall  under  the  7th  direction,  because 
the  writ  being  endorsed  with  more  than 
bOl.  no  writ  of  trial  could  be  issued. 
Tho  ratio  decidendi  of  Perry  v.  Beniusti 
(1)  applies  here,  though  the  facts  were 
different.  Erie,  C.J.,  there  said  — "I 
think  these  words  mean  that  where  the 
incidents  of  the  action  are  such  that  a 
writ  of  trial  could  not  be  ordered,  the 
case  shall  fall  within  the  exception.  Tho 
role  dates  its  origin  from  the  17th  section 
of  3  &  4  Will.  4.  c.  42,  which  enacts 
that — '  In  any  action  depending  in  any  of 
the  SVfjieriur  Courts  for  any  debt  or  de- 
mand in  which  the  sum  sought  to  be 
recovered  and  endorsed  on  the  mit  nf  S7im- 
mons  shall  not  exceed  201.,  it  shall  bo 
lawful  for  the  Court  in  which  such 
suit  shall  be  pending,  or  any  Judge  of 
any  of  the  said  Courts,  if  such  Court  or 
Judge  shall  be  satisfied  that  the  trial  will 
not  involve  any  difficult  question  of  fact 
or  law,  and  such  Court  or  Judge  shall 
think  fit  so  to  do  to  order  and  direct  that 
the  issues  joined  shall  be  tried  before  the 
Sheriff  of  the  county  where  the  action  is 

* 

(1)  14  Com.  B.  Rep.  N.S.  402;  s.  c.  33  Law  J. 
Bop.  (N.S.)  C.P.  ib. 


brought,  or  any  Judge  of  any  Court  of 
Record  for  the  recovery  of  debt  in 
such  county.'  The  power  to  order  a  writ 
of  trial  to  is.suc  therefore  is  confined  to 
cases  where  the  sum  sought  to  be  re- 
covered and  endorsed  upon  the  writ  of 
summoiu  does  not  exceed  20Z."  The 
judgment  also  of  Willes,  J.,  is  clearly  to 
the  same  effect.  See  also  Waleshy  v. 
Gouldstone  (2)  as  to  "admitted  set-off" 
under  19  &  20  Vict.  c.  108.  s.  24. 

Bramwell,  B. — We  think  there  ought 
-to  be  no  rule,  because  with  the  greatest 
respect  for  the  opinion  of  my  brother  Lush, 
we  all  entertain  a  strong  opinion  tho  other 
way.  The  first  question  in  this  case  has 
several  times  been  before  the  Masters  of 
this  Court  and  before  us,  and  wc  have 
privately  expressed  our  opinion  to  them. 
It  is  to  be  taken  that  the  certificate  of  the 
arbitrator  has  the  same  effect  as  if-  it  had 
been  the  certificate  of  a  Judge  at  Nisi 
Pfius.  But  for  that  certificate  the  plain- 
tiff would  bo  entitled  to  tw  costs  at  all. 
It  is  not  a  certificate  purporting  to  take 
the  case  out  of  the  scope  of  tho  7th 
direction,  the  object  of  which  iS  to  pro- 
vide a  lower  scale  of  taxation,  for  the 
certificate  is  not  in  the  terras  required  by 
that  direction.  The  certificate  of  the 
arbitrator  is  "  that  there  was  sufficient 
reason  for  bringing  the  action  in  the 
superior  Court,"  and  it  is  possible  that 
was  so,  and  yet  that  the  certificate  re- 
quired by  the  7th  direction  ought  not  to 
be  given,  namely,  that  "  the  cause  was 
proper  to  be  tried  before  the  Judge,  and 
not  before  a  Sheriff  or  Judge  of  an  in- 
ferior Court."  Therefore  I  think  this  is 
not  such  a  certificate  as  is  meant  by  the 
7th  direction. 

On  the  second  point,  I  think  tjie  case 
clearly  falls  within  the  direction.  It 
says — "  In  all  actions  on  contract "  (this 
is  one  ;  I  omit  the  exception  for  the  pre- 
sent) "  where  the  pum  recovered  .... 
shall  not  exceed  20Z.  without  costs" 
(that  is  the  case  here),  "  the  plaintiff's 
costs  as  against  the  defendant  shall  be 
taxed  according  to  the  lower  scale  of 
allowances."      This    case,    therefore,  is 

(2)  35  Law  J.  Bep.  (n.s.)  CJ».  302  ;  b.  p.  Law 
Eep.  1  C.P.  567. 
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clearly  within  the  enacting  part.  Is  it 
within  the  exception  "other  than  cases 
wherein  by  reason  of  the  nature  of  the 
action  no  writ  of  trial  can  by  law  be 
issued  ?  "  Is  this  a  case  in  which  no 
writ  of  trial  could  by  law  be  issued? 
Certainly  not,  because  when  this  direc- 
tion was  framed,  a  writ  of  trial  could  be 
issued  "  in  any  action  depending  in  any 
of  the  Superior  Courts  for  any  debt  or 
demand."  It  is  true  that  the  statute  (3) 
adds,  "in  which  the  sum  sought  to  be 
recovered  and  endorsed  on  the  writ  of 
summons  shall  not  exceed  201."  Bat  that 
is  no  part  of  "the  nature  of  the  action." 
For  if  it  were,  what  would  be  the  con- 
sequence ?  Any  plaintiff  to  whom  a  debt 
under  201.  was  due  might,  by  endorsing 
the  writ  of  summons  with  more  than  201., 
evade  the  effect  of  the  7th  direction ;  be- 
cause although  from  the  nature  of  the 
action  it  would  not  fall  within  the  ex- 
cepted class,  yet  the  sum  endorsed  would 
bring  it  within  that  class. 

If  a  plaintiff  endorses  his  writ  with 
more  than  201.  it  could  not  under  the  re- 
pealed section  17  of  3  &  4  Will.  4.  c.  42, 
be  sent  for  trial  to  the  sheriff,  nor  if  en- 
dorsed with  more  than  501.  could  it  be 
sent  under  19  &  20  Vict.  c.  108.  s.  2G,  to 
the  county  Court,  but  this  does  not  alter 
"  the  nature  of  tho  action." 

But  Mr.  Graham  says  this  construction 
is  hard  on  this  plaintiff  who  endorsed  his 
writ  properly  for  more  than  20/.,  because 
his  claim  was  for  more  than  20Z.  In  one 
sense  it  is  "  properly,"  because  ho  is  not 
compelled  by  law  to  admit  the  set-off  in 
his  claim,  but  if  this  bo  a  good  argument 
it  is  answered  by  this,  that  a  remedy  is 
given  by  the  proviso  at  the  end  of  the 
direction  which  says,  that  "  if  the  judge 
shall  certify  on  the  postea  that  the  cause 
was  proper  to  be  tried  before  him,  and  not 
before  a  sheriff  or  judge  of  an  inferior 
Court,  the  costs  shall  bo  taxed  on  the 
higher  scale."  If,  therefore,  it  had  been 
urged  before  the  arbitrator  that  the 
plaintiff  had  a  right  to  endorse  his  writ 
with  more  than  201.,  because  he  was  not 
bojind  to  admit  the  set-off,  and  so  was 
compelled  to  tiy  in  a  superior  Court,  the 
arbitrator  would  probably  have  given  tho 

(3)  The  3  &  4  Will,  4.  c.  42.  s.  17, 


certificate.  There  is,  therefore,  no  in- 
justice in  the  direction,  because  tho  pro- 
viso meets  the  case  where  the  plaintiff 
properly  endorses  his  writ  with  more 
than  20/.  I  think,  then,  that  the  practice 
of  the  Masters  of  Jhis  Court  is  tho  cor- 
rect one. 

Then,  does  Pernj  v.  Bennett  (1)  dccido 
anything  contrary  to  this  view  ?  I  think 
not.  The  marginal  note  in  14  Com.  B. 
Rep.  N.S.  404  is  correct—"  The  7th  di- 
rection does  not  apply  to  an  action  com- 
menced in  a  county  Court  and  removed 
by  certiorari  to  a  superior  Court.  Tho 
plaintiff  in  such  a  case,  therefore,  is  en- 
titled to  costs  on  the  higher  scale,  though 
he  recovers  less  than  20/."  Erie,  C.J., 
in  that  case,  says,  "  Here  the  nature  of 
the  action  was  such  that  there  could  be 
no  endorsement  on  tho  writ  of  summons, 
because  no  writ  of  summons  existed. 
The  plaintiff  commenced  his  action  by 
plaint  in  tho  County  Court.  The  case, 
therefore,  does  not  fall  within  the  words 
of  the  rule,  which  never  was  intended  to 
apply  to  it."  That  shews  that  in  the 
opinion  of  Erie,  C.J.,  the  words,  "Nature 
of  the  action,"  refer,  not  only  to  tho  fact 
that  the  action  is  for  a  "  debt  or  demand," 
but  also  to  the  origin  of  tho  proceedings. 
Willcs,  J.,  says  nothing  contrary  to  that. 
He  says,  "  The  rule  in  question  applies  to 
a  case  wlicre  the  plaintiff  has  brought  his 
action  in  the  Superior  Court  to  recover  a 
debt  or  demand  not  exceeding  20/.  If 
the  framers  of  those  directions  had  meant 
otherwise,  they  would  have  said,  not 
'  other  than  cases  wherein  by  reason  of 
the  nature  of  the  action  no  writ  of  trial 
can  by  law  bo  issued,'  but  '  wherein  by 
reason  of  the  cause  of  action,'  &c."  Tho 
expression  is  larger ;  not  only  the  cause  of 
action,  but  the  nature  of  the  action  must 
be  such  that  no  writ  of  trial  can  issue. 

Chankell,  B. — I  think  there  should  be 
no  rule.  The  fact  that  a  different  prac- 
tice has  ju-evailed  with  the  Masters  of  tho 
Queen's  Bench,  and  that  the  opinion  of 
my  brother  Lush  is  against  ours  is  no 
reason  for  granting  the  rule,  because,  ao 
Master  Pollock  informs  us,  this  point  has 
been  often  before  the  judges  of  this  Court 
who  havo  expressed  a  unanimous  opinion. 

The  7th  direction  is  divided  into  three 
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psirU  ff/r  <y/r.*.VI«ra.».>-'n,  th*  enacting  ptkrt, 
th<;  <;a!/y:p*.i//n  *r.rl  tfift  proTMO,  I  agree 
w>.h  fft/  \/T'A},frr  Hnatt^f:l\  that  tLIa  ac- 
tiz/n  {>).,',*  wl'.h'.t,  t'tA  etACtint^  p&rt,  and 
t,Ka>.  i'.  >  ff/t  »>.:...'»  tr.ft"Ktc»:pti->r..  bfican^ 
tl.'r»:  in  i..'/»;..f.^  in  "  tfc*r  uatare '' of  this 
a/'^.iV>ri  t/>  priiv'.-T.t  a  writ  of  trial  from 
i/.<'jir.if.  Ar./  apjiar-.r.*.  oSJ'.'rtion  f»n  the 
grojr.'l  of  liAfL.'-.p  iii  rerw^Ted  by  the 

In  /'<-/■/>;  T.  Jl'T.-Mll  (I)  the  {•laintifi* 
c*if»rfif:'.'-<'i  hl.H  a/rt.'on  in  th^iConTitrCo-art, 
ari'J  i'.  wa«  r';iAov<;'J  on  tf.»;  apj/Uration  of 
th';  'i<;f'r.'lant  by  <//-/-//.//'/ W  into  the  Sn- 
\tt:n<>r  Con rt.  Ti.'-v;  c:rcura-tanc*«  (:\i:a.t\j 
«JiV.tin(^iiiih  that  faiirf;  from  the  prt<c,-i.t. 

Vt'i'/tr,  IJ, — I  ara  of  the  same  opinion, 
and  for  tho  rf,aion.-j  given  hj  my  br.»tLer8, 
JCuU-  r<jiu':d. 


AWrrxi'-y—yf.  liiivir*.   n'j:t-tX   t<,T   W.  .Stimvjn, 
VnAfiittl,  t',r  j.Uiiitiff, 
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Covenant  in  TtrMrahit  of  Trade — Made 
of  Mijuariiuj  l)i»lavr,i;. 

In  dnlfrDiininrj  u'l'ftJiPr  there  has  been  a 
hrndfh  of  a  corrnant  entered  into  by  the 
aKKii/Wfr  of  a  Icurie  <f  frcjintct  uni:d  for  a 
jjurliculiir  hiiHincHU  thai  he  vtll  not  he 
einice.nird  in  that  hmnem  vithin  a  certain 
dinlanre  <f  the  antiij/ied  yromigeg,  the 
diiilancR  in  wl  to  he  measured  alontj  the 
iienrent  practicable  route  heiieeen  the  two 
jilaneH  of  InmneMU,  but  along  the  shortest 
straight  lim:  that  can,  he  drawn  from  one  to 
the  other  as  on  a  map,  vithmit  regard  to 
the  cnrvatiirn  or  the  inequalities  of  the  sur- 
faro  of  the  earth. 

Dticlnration  on  a  covenant  by  the  de- 
fiMuhitit,  contained  in  a  deed  by  which  ho 
aHHif^nod  to  the  ])luintifr  the  lease  and 
goodwill    of  the  Lord    Ilollaud    public- 


honae,  that  in  ease  the  deCendaiit  Bhoold 
take,  keep,  or  be  in  any  my  conoenied  in 
the  trade,  or  bnsiiieaB,  of  a  licensed  pablic- 
hooae,  beershop,  or  phoe  for  the  sale  of 
wines  or  spirits,  within  the  distance  of 
one  half  of  a  nule  of  the  said  premises, 
called-  the  I/yrJ  HoU-jnd,  dnring  the 
occupancy  thereof  by  the  |Jaintiff  or  his 
widow,  then  that  he  should  and  would 
well  and  tmly  retom  and  repay,  or  canse 
to  be  returned  and  repaid,  to  the  plaintiff 
the  !iam  of  iZ/il.,  as  liquidated  damages, 
arerring  that  the  defendant  did  keep  and 
was  concerned  in  the  said  trade  and  bnsi* 
nois,  within  the  distance  of  one  half  of  a 
m;b  of  the  said  Lo.-J  MoUaad  public- 
hous?,  during  the  occupancy  thereof  by 
the  plaint  iff,  within  the  true  intent  and 
meaning  of  the  said  deed,  and  claiming 
damages,  .j'»7. 

The  defendant  pleaded  that  he  did  not 
keep,  nor  was  he  concerned  in  the  said 
trade,  Sk.,  within  the  distance  of  half  of 
a  mile  of  the  Lord  Holland.     Issue. 

At  the  trial  before  Martin,  B.,  the  con- 
troversy was  whether  the  defendant's 
place  of  business  was  or  was  not  sitnated 
within  half  a  mile  of  the  Lord  Holland. 
Martin,  B.,  was  of  opinion  that  the  dis- 
tance was  to  bo  measured  "  as  the  crow 
flies ;"  and  a  verdict  was  entered  for  the 
plainliff,  subject  to  the  distance  being 
measured  upon  such  principle  as  the 
Court  should  lay  down,  leave  being  re- 
served to  the  defendant  to  have  the  ver- 
dict entered  for  him  in  the  event  of  its 
being  found,  upon  the  measurement  ac- 
cording to  the  principle  laid  down  by  the 
Court,  that  the  two  houses  were  more 
than  half  a  mile  apart. 

A  rule,  which  was  afterwards  obtained 
in  pursuance  of  the  leave  reserved,  was 
subsequently  discharged  (1)  by  Martin, 
B.,and  Channell,  B. — diaaentiente  Cleasby, 
B.     The  defendant  thereupon  appealed. 

Garth  (with  him  A.  L.  Smith),  for  the 
appellant,  relied  on  the  judgment  of 
Cleasby,  B.,  and  on  Woods  v.  Detniett  (2), 
and  Leigh  v.  Hind  (3),  the  authorities 

(1)  41  Law  J.  Rep.  (s.s.)  Excli.  28. 

(2)  2  Starki-,  89. 

(3)  9  B.  &  C.  774. 
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cited  for  the  defendant    in    the  Court 
below. 

Parry.  8erjt.  (with  him  Francis  Turner), 
contra,  for  the  reepondent,  argued  in  sup- 
port of  the  judgment  of  the  Court  of 
Exchequer,  relying,  as  in  the  Court  below, 
on  Minge  v.  JSorfe  (4),  The  Queen  v.  Saffron 
Walden  (5),  Stokes  v.  Orissell  (6),  LcJce 
v.  BvOar  (7),  Jewell  v.  Stead  (8),  and 
Dviffnan  v.  WaUcer  (9). 

Our.  ach).  vuU. 

On  the  30th  of  November,  the  judg- 
ment of  the  Court  (10)  was  delivered  by — 

Blagkbitkn,  J. — In  this  case  the  de- 
fendant by  deed  sold  to  the  plaintiff 
the  public- house  called  the  Lord  Holland 
and  the  goodwill  of  the  businesB,  and 
covenanted  that  he  should  not  be  in  any 
way  concerned  in  the  business  of  keeping 
a  public-house  within  the  distance  of  one- 
half  of  a  mile  of  the  said  premines  called 
the  Lord  JiolUmd  during  the  plaintiff's 
oocupfmcy. 

On  the  trial  before  nar  brother  Martin, 
it  appeared  that  the  defendant  did  occupy 
a  public-house  so  near  the  Lord  Holland 
as  to  make  it  a  matter  of  controversy 
whether  it  was  within  the  half-mile  or  not. 
My  brother  Martin  was  of  opinion  that  the 
distance  was  to  be  measured  "  as  the  crow 
flies,"  and  the  verdict  was  entered  for 
the  plaintiff  subject  to  the  distance  being 
measured  "  such  measurement,  to  be  made 
upon  such   principle,  as  should  be   laid 

(4)  Cro.  Eliz.  212. 

(A)  9  Q.B.  Bep.  76 ;  •.  &  IS  Lav  J.  Bep.  (h.8.) 
iLC.  116. 

(6)  14  Com.  B.  Bep.  678 ;  s.  c.  23  Law  J.  Bep. 
(k,8.)  C.P.  141. 

(7)  6  E.  &  B.  92 ;  a.  c.  24  Law  J.  Bep.  (n.s.) 
QB.  273. 

(8)  6  R  ft  B.  350;  ■.  c  26  Law  3.  Bep.  (M.S.) 
O.B.  294. 

(9)  Johns.  146 ;  s.  e.  28  Law  J.  Bep.  (ir.s.) 
Chanc,  867. 

(10)  Byleg,  3. ;  Blackbam,  3. ;  Keating,  3. ; 
Lush,  3.;  and  Brett,  J.  The  Bight  Hon.  Sir 
James  Shaw  Willea,  J.,  was  present  dnring  the 
etgument,  hut  died  on  the  2ad  of  October,  before 
judgment  was  deliTered. 

NbW  SbBIES,  42. — EXCHKQ. 


down  by  the  Couct  upon  its  final  decision 
as  to  what  was  the  true  constmction  of 
the  said  covenant,  leave  being  granted  to 
the  defendant  to  enter  the  verdipt  for  him 
in  the  event  of  its  being  found  by  the 
said  measurement,  made  upon  the  prin- 
ciple by  the  Court  laid  down,  that  the  said 
public-houses  are  more  than  half  a  mile 
apart." 

The  majority  of  the  CouHi  of  Exchquer 
were  of  opinion  that  "  the  true  construc- 
tion of  the  language  used  is  that  a  circle 
of  half  a  mile  radius  is  to  be  drawn  round 
the  Lord  Holland,  and  that  if  the  de- 
fendant carries '  on  the  business  of  a  pub- 
lican within  this  space,  he  has  broken  his 
covenant."  My  brother  Cleasby  was  of 
opinion  that  the  distance  was  to  be 
measured  as  a  travelled  distance,  and  to ' 
be  measured  "by  the  nearest  available 
mode  of  access  between  the  two  bouses." 
There  is  a  difference,  though  not  gene- 
rally of  any  consequence,  between  the 
distance  as  it  would  appear  if  measured 
on  a  map,  without  regard  either  to  the 
curvature  of  the  earth  or  the  differences 
of  level,  if  any  such  exist  on  the  spot, 
and  the  distance  in  an  actual  straight 
line  drawn  from  the  one  point  to  the 
other.  The  majority  of  the  Court  below 
have  not  noticed  this ;  but  subject  to 
some  remarks,  which  we  shall  afterwards 
make  on  this,  we  agree  in  their  judg- 
ment. 

We  agree  with  what  Parke,  B.,  says  in 
Leigh  v.  Hind  (3),  that  the  parties  to 
such  an  agreement  do  not  contemplate- 
the  actual  distance  which  a  customer 
would  have  to  traverse  in  going  from  one 
to  the  other.  No  doubt  their  first  object 
waa  to  have  protection  for  the  custom  of 
the  purchased  house  by  securing  that  the 
,  seller  should  not  set  up  business  so  near 
to  it  aa  to  affect  the  custom ;  and  that 
would  involve  the  consideration  of  how 
the  customers  would  travel ;  but  as  a  co- 
venant to  that  effect  would  obviously 
lead  to  a  constant  litigation,  they  wish 
those  who  prepare  their  contract  to  lay 
down  a  fixeid  rule  that  will  admit  of  no 
dispute,  and  the  words  which  they  have 
used  are  to  be  construed  in  their  ordinary 
sense,  bearing  in  mind  that  such  is  their 
object,  and  their  object  is  best  made 
C 
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«ffsi!tiiai  hf  9u>iMnr«m«nc  <".«.  7ii«  mop. 
And  w«  tn-.r.K  sn«  muuttr  '»  ai-.w  eofii' 
»AMitA  hr  um  hiktaaux  ot  tmnotirxj  ia 

In  W-^Am  t,  b-r*-Mn  (i).  hi  IrlT.  Lr.H 
RIl<mh»r-)a2h,  CJ..  laid  *vwii.  at  Jfiia 
Pri:i.4. »  rale  eontnyy  V>  tixw :  mad  ia  I^)'^ A 
T.  Huit  (.',),  when  there  wt«*  «»o  praetie' 
M'.ift  auyiiw  of  s^ici^  bttween  tfce  hrxwea 
whidi  were  b»tii  b>w  than  nc«  narniated 
»l.Miause.  and  a  third  inede  whu^  wa« 
trr^acer.  tk«  wif^Ut  Coart  of  Kimr'*  Bench 
tumzhi  the  cnctraet  ixrJMn;  bnt  Lord 
Tenterden,  C  J^  and  LtttledM:.  J^aMiened 
M  their  rcMOo,  that  the  dutaaee  *hoald  be 
inrMnrrd  h^  the  ncanat  mode  r/f  aeeew, 
aad  Parke,  i^  that  it  ahoald  he  m  "  the 
myw  flie«,"  which  of  eoone  waa  shorter 
than  either.  At  that  time  the  weight  of 
aothr/ritj  waa  probablj  in  iaToar  of  the 
()ef«n«laat'a  oonstmctioii.  Bat  then  arose 
a  aeries  tA  cbM** — Thf.  Qnnm.  r.  S'ifn.n 
WaijUn  <'t)  dttnded  id  lb4ft,  St-  v4t  r. 
Oriju^U  (i'l)  in  \h:A,  Labi  x.  Bnfl'-r  (7) 
in  l'!.>5,  /«»A«/  ▼,  .S>ad  (>i)  in  l^-V},  and 
Ihiitjn/m  T.  Wnlk'v  i'j)  in  l'?->7,  which  all 
adopted  the  other  nde.  It  ia  tme  that 
tnoat  of  tfaoae  caaes  related  to  the  con. 
tXracUfitk  of  atatDtea,  not  of  contraeta. 
We  do  iM>t  however  think  that  there  is 
aoj  Konnd  diatinction  between  statutes 
and  contracta  in  thia  respect.  In  eaHi, 
the  object  ia  to  anfaetitate  a  certain  dis- 
tance, capable  of  easy  determination,  for 
a  reaitonable  diittanoe,  which  bein^  un- 
certain would  be  a  trap  for  Utigation. 
And  the  object  of  a  drafUman  who  pre- 
pares either  an  Act  of  Parliament  or  a 
contract,  where  it  ia  necessary  to  specify 
a  di.<itanoe,  oaght  to  be  to  n&e  words  that 
give  a  fixed  and  easily  ascertained  goide. 

In  £rtX-«  T.  Bntler  (7)  Crompton,  J., 
aaya — "  If  thia  qnestion  were  qnite  new, 
the  conrenicnce  wonld  be  all  in  favour  of 
conittraing  the  diatance  aa  that  measured 
in  a  Ktraight  line  ;  and  the  words  wonld 
be,  to  aay  the  least,  capable  of  bearing 
that  conatroction.  In  common  langoaee, 
if  yon   enqnire  how   far  it  is  from  one 

{ilace  to  another,  it  often  happens  that 
lefore  answer  yon  are  asked — '  Do  yon 
mean  by  the  road,  or  by  the  fields,  or  ag  the 
erf/KJlieg?'  The  recent  antfaorities,  how- 
ever, being  all  in  iavonr  of  this  constmc- 


cion,  and  the  deeiaion  in  The  Queen  v. 
Hitfrin  W'ilde*{y)  being  precisely  in 
pnint,.  we  ongfat  to  adhere  to  it  at  any 
rate,  lo  th«t  the  Legislature  may  know 
how  aneii  gcsMisI  words  in  an  Act  will 
be    eoBstroed,  and   use    them    in    that 


StBce  thai  cMe,  /mkS  t.  Stead  (8)  has 
bee&  detaAed  in  the  Queen's  Bench,  and 
Ift'tjnam  v.  Walker  (9)  in  the  Court  of 
Chaaeery,  where  Wood,  V.C,  applies  the 
game  mle  to  a  contract  aa  we  think 
ahonld  be  applied  here. 

We  theiefote  adopt  as  our  own  the  judg- 
ment of  Crompton,  J.,  only  slightly  alter- 
ing the  last  aentencB — "The  recent  an- 
thoritiea  beii^  all  in  &TOur  of  this 
eonstractioD,  and  the  decision  in  Duigtum- 
r.  W'z[ker(0}  being  preciaely  in  point, 
we  onght  to  adhere  to  it  at  any  rate,  so 
that  parties  framing  a  eontraet  may  know 
how  aach  worda  in  a  etmtraei  will  be  con- 
strued, and  use  them  accordingly." 

It  is  to  be  observed  that  the  phnse 
used  in  the  judgment  of  the  majority  of 
the  Court  below  is  that  a  circle  (^  half  a 
mile  radiils  is  to  be  drawn  round  the 
Loril  HfiQand;  and  Crompton,  J^  in  the 
paaaage  I  have  cited,  uses  the  phrase, 
"  in  a  straight  line." 

This,  we  think,  would  be  understood 
by  anyone  to  mean  that  the  circle  is  to  be 
drawn,  and  the  line  measured,  on  a  map ; 
and  this  is,  we  think,  the  true  meaning 
of  the  contract.  It  is  a  very  simple 
matter  to  take  the  ordnance  map  tuid 
with  a  pair  of  compasses  measure  the  dis- 
tance between  any  two  points,  and  then 
by  the  scale  ascertain  what  that  dis- 
tance is.  And  we  think  this  is  what 
in  ordinary  language  is  meant  when 
people  speak  of  a  circle  ronnd  a  particnlar 
point.  Bnt — tuasmnch  as  in  laying  down 
a  map,  the  surfiw^  is  treated  as  if  projected 
on  a  plane,  whilst  in  reality  the  general 
surface  of  the  earth  is  the  surface  of  a 
very  large  sphere,  and  the  surface  in  par- 
ticnlar parts  varies  in  its  level  or  its  dis- 
tance from  the  centre  of  the  sphere — 
this  distance,  measured  in  an  actual 
straight  line  between  the  points,  is  not 
precisely  the  same  as  that  measured  on 
a  map,  or  (as  the  Legislature  have  ex- 
pressed it  in  G  4  7  Vict.  c.  18,  s.  76)  "  the 
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distance  measared  in  a  straight  line  on 
the  horizontal  plane." 

In  so  short  a  distance  as  half  a  mile 
the  difference  arising  from  the  carratare 
of  the  earth  wonld  be  not  more  than  a 
fraction  of  an  inch,  and  may  clearly  be 
neglected  as  insensible.  But  that  arising 
from  the  inequalities  of  the  surface, 
though  never  great,  may  be  perceptible. 
If,  for  instance,  the  distance  measured  on 
the  map  between  two  places  was  half  a 
mile,  and  there  was  a  difference  in  level 
of  130  feet,  the  actual  distance  in  a 
straight  line  would  be  half  a  mile  and  a 
yard.  But  to  ascertain  this  slight  dif- 
ference, it  would  be  necessary  to  call  in  a 
sarveyor,  and  incnr  tronble  and  expense. 
And  we  cannot  think  that  people  in 
speaking  of  the  distance  ronnd  a  point 
do  contemplate  such  minate  accuracy. 

We  think  <therefore  that  the  distance 
shonld  be  measured  on  the  map.  I  may 
observe  that  where  in  any  case  it  is  de- 
sired to  adopt  another  rule,  words  can 
easily  be  used  to  express  it  as  was  done  in 
Atkyns  v.  Kinnear  (11). 

One  other  point  is  to  be  disposed  of. 
We  think  in  measuring  the  distance  it 
should  be  taken  from  the  nearest  point 
of  the  one  house  to  the  neatest  point  of 
the  other,  without  regard  to  where  the 
doors  are  situated. 

The  judgment  of  the  Coart  below  there- 
fore must  be  affirmed. 

Judgment  affirmed. 


Attorneys — Stileman  &  Ncale,  for  plainiiff  re- 
spondent ;  Sbum  &  Crosumaq,  for  dcfendantB 
appelluDt. 


72.    1 
.  22.  / 


DILI/ON  T.  CCNNINQHAM. 


(11)  4Eich.  Bep.  776;  s.  c.  19  Law  J.  Rep. 
(ir.g.)  Ezch.  132; 


1872 
Nov, 

Feme  Covert — Order  on  Feme  Covert  to 
pay  Debt  by  Instalments  under  the  Vehtpra 
Act,  1869,  s.  5. 

Judgment  having  "been  obtained  against 
a  married  woman  in  an  action  in  which 
she  does  not  plead  coverture,  a  judge  has 
jurisdAction  under  the  Debtors  Act,  1869, 
8.  5,  to  order  her  to  pay  the  debt  by  instal- 
ments, without  being  satisfied  that  she  Ims 
the  means  of  paying. 

The  plaintiff  having  sued  on  a  promis* 
scry  note  obtained  judgment  by  default 
for  54Z.4».6(Z.  in  August,  1872.  The  de- 
fendant was  a  married  woman  but  did  not 
plead  her  coverture. 

On  September  9,  Quain,  J.,  at  cham- 
bers made  an  order  that  the  defendant  pay 
the  plaintiff  the  judgment  debt,  with  in- 
terest and  costs,  by  two  instalments,  on 
January  20  and  July  20,  1873.  The  affi- 
davits before  the  learned  Judge  shewed 
that  the  defendant  had  an  estate  of  more 
than  1,500Z.  a  year  settled  to  her  separate 
use  without  power  of  anticipation,  and 
that  the  dividends  were  payable  to  her 
every  January  and  July,  but  that  she  was 
then  entirely  without  means. 

Willis  obtained  a  rule  nisi  to  set 
aside  the  order  on  the  ground  that  there 
was  no  evidence  before  the  learned  Judge 
of  the  defendant  having  had  since  the 
date  of  the  judgment,  or  of  her  having 
at  the  time  of  the  order,  the  means  to  pay 
the  sum  in  respect  of  which  she  had  mado 
default)  and  farther  that  being  a  married 
woman  she  was  not  vrithin  the  32  &  38 
Vict*  c.  62. 

Anttie,  for  the  plaintiff,  shewed  cause. 
— ^Before  the  Debtors  Act,  1869,  a  married 
woman  arrested  with  her  husband  on  a 
ca.  sa,  was  not  discharged  if  she  had  a 
separate  estate,  and  if  when  sued  as  a  feme 
sole  she  did  not  plead  coverture,  she  wai 
not  discharged  eVen  if  she  had  no  separate 
estate — Poole  v.  Canning  (1),  and  there 
is  nothing  in  the  Act  to  iexcept  married 
women.  The  defendant  is  estopped  fronl 
alleging  that  she  is  covert. 

(1)  S6  law  J.  Eep.  (if.g.)  G.P.  166i 
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Willis,  for  the  defendant,  in  snpport  of 
the  role,  contended  that  married  women 
were  not  within  the  Act^  that  before  the 
Act  the  Courts  never  proceeded  actively 
against  a  married  woman,  a  ca.  »a.  being 
theactof  the  party — Neivton  v.  Bowe  (2), 
and  that  nnder  section  5  of  the  Act  a 
Judge  has  jarisdiotion  to  make  an  order  to 
pay  by  instalments  only  where  it  is 
proved  to  his  satisfaction  that  the  debtor 
has  the  means  of  paying. 

Khllt,  G.B. — The  question  whether  a 
married  woman  can  bo  ordered  to  pay 
money  and  be  airested  in  de&ult  might 
at  first  appear  to  be  of  some  importance, 
bat  On  considering  the  Act  the  question 
is  seen  rather  to  be,  since  the  Act  was 
passed  for  the  relief  of  d'jbtors,  why 
shonld  a  married  woman  not  be  included 
in  that  relief?  The  object  of  the  Act 
Was  to  abolish  imprisonment  for  debt  in 
a  groat  variety  of  cases,  some  of  which 
would  include  a  married  woman  arrested 
for  debt.  It  is  clear  that  the  intention 
Was  t'Bat  every  description  of  person 
should  enjoy  their  liberty  and  never  be 
imprisoned  except  for  wilfdl  default. 

The  second  question  is  whether  boforo 
making  this  order  a  Judge  ought  to  bo 
satisfied  that  the  woman  has  the  means 
of  paying.  There  is  nothing  in  the  Act 
to  make  that  a  condition  precedent.  The 
whole  matter  came  before  the  learned 
Judge,  he  found  she  had  1,500Z.  a  year, 
and  instead  of  making  an  order  for  imme- 
diate payment,  with  the  liability  of  com- 
mittal in  default,  the  Judge  in  expecta- 
tion that  dividends  sufficient  to  discharge 
the  debt  would  bo  paid  to  the  debtor  in 
Jannary  and  July  made  this  order  which 
is  for  the  indulgence  of  the  debtor,  and 
which  he  had  clearly  power  to  make 
tinder  the  Act. 

MartiNj  B. — I  am  of  the  same  opinion. 
Nothing  has  been  said  to  shew  that  this 
is  not  a  1^^  order.  If  a  judgment  has 
been  obtained  against  a  mivmed  woman 
in  an  action  inwnich  she  ha>i  not  pleaded 
her  covertnre,  she  is  not  at  lilterty  tu 
shew  afterwards,  for  the  purpose  of  re- 
lieving herself  from  the  consequences,  that 

(2)  7  Man.  &  Qr.  389;  s.c.  U  Lnw  .T.  Bep. 
(h.».)  C.P.  132. 


she  is  a  married  woman,  for  she  onght  to 
have  pleaded  it.  Therefore  the  debtor 
has  no  locus  standi  here  to  shew  that  she 
is  a  married  Woman. 

As  to  Mr.  Willis's  objection  tiiat  the 
husband  might  seise  the  dividends  as 
soon  as  they  were  paid  to  her,  equity 
would  protect  her  trustee  and  hersdf  from 
the  husband. 

Bbauwbll,  B.,  and  CaAHVBLL,  B.,  con- 
carred.    ^ 

Rule  discharged  with  eotl*. 


Attorneys — Virard,  Crowder  tc  Co.,  agent  for 
Brian,  Plymouth,  for  plaintiff ;  A.  Drew,  agent 
for  B.  Fowler,  Plymouth,  for  dofeodaiit. 


(In  ilic  Second  Division  of  Uie  Cotirt.) 
ltP2.      1 

Nov    25      f  PHILPS   V.   HOBMStEDT. 

Ad  of  Bankruptcy — Pledge  of  Trader't 
Property — Fraudulent  GonveyOMce,  Gift, 
Delivery  or  Transfer. 

Traders  verbdUy  pledged  their  goods, 
wh  iehfomwAi  substantiaUy  the  whole  of  their 
property,  as  security  for  a  previously  eon- 
trtuled  debt  to  a  creditor,  who  already  had 
possession  of  the  goods  and  a  Uen  on  them 
for  money  advanced.  The  debtors  were  in 
fact  insolvettt,  but  the  Jury  foutid  that  the 
transaction  teas  entirely  bona  fide : — Held, 
that  the  pledge  loas  iwt  "  af^uduletti  con- 
vey avce,  gift,  delicery,  or  transfer,"  within 
the  Bankruptcy  Act,  1869,  section  6,  stdt- 
lectioti  2. 

Action  by  the  tmstoe  of  the  property 
of  certain  bankrupts. 

First  count,  for  conversion  of  the  bank- 
rupt's goods  before  the  bankruptcy. 

St'foiid  count,  for  conversion  afler  the 
bankruptcy  of  the  goods  of  the  plaintiff 
as  trustee. 

Third  count,  for  money  received  for  the 
use  o£  the  bankrupts,  and  for  money  doe 
on  aoconntti  stated  between  the  defendant 
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and  the  bankrapts  before  the  bank, 
mptcy. 

Fourth  count,  for  money  received  for 
the  use  of  the.  plaintiflF  as  trustee,  and 
for  money  due  on  aocoants  stated  be- 
tween the  defendant  and  the  plaintiff  as 
trustee. 

I^eas,  to  the  first  and  second  counts, 
respectively,  not  guilty,  and  a  denial  that 
the  goods  were  the  property  of  the 
bankrupts,  or  of  the  plmntiff  as  trustee, 
respectively. 

To  the  third  and  fourth  counts,  never 
indebted. 

FHfth  plea  to  the  third  count,  a  set-off 
in  respect  of  money  due  before  suit  from' 
the  bankrupts  to  the  defendant  on  a  bill 
of  exchange  for  302Z.  14«.  5d.  overdue 
before  suit,  and  in  respect  of  money  due 
on  accounts  stated  between  the  bank- 
rupts and  the  defendant.    Issues  thereon. 

At  the  trial  before  Mr.  Hawkins,  Q.C., 
sitting  as  commissioner  at  the  Guildford 
Summer  Assizes,  1872,  the  following  facts 
were  proved. 

In  May,  1871,  three  persons,  M'Far- 
lane,  Henry  and  Vernon,  entered  into 
partnership  as  general  merchants.  In 
June,  they  agreed  by  charter  party  with 
the  defendant,  a  shipowner  and  ship- 
broker,  to  hire  a  ship  from  him,  the 
freight  to  b^  4942.  per  month  by  foi-t- 
nightly  payments  in  advance  in  cash; 
in  default  of  payment'  of  hire  when  due, 
the  defendant  to  be  at  liberty  imme- 
diately to  resume  possession  of  the  steamer, 
and  to  claim  damages.  In  July,  they 
bought  on  credit  600  cases  of  brandy  at 
Bordeaux,  for  about  4601.  On  the  17th 
of  August,  Henry  gave  the  defendant  the 
bill  of  lading  for  the  brandy  which  had 
then  arrived  in  London,  reqnosting  him 
to  clear  the  brandy  at  the  Custom  Houso 
and  warehouse  it  in  the  defendant's  name, 
and  to  pay  the  charges.  The  defendant 
did  so,  paying  for  the  charges  about  471. 
On  August  30,  a  bill  of  exchange  ac- 
cepted by  the  firm,  and  payable  to  the 
defendant  in  respect  of  a  fortnight's 
freight,  was  either  overdue  or  about  to 
become  due,  and  on  that  day,  M'Farlane 
being  unable  to  meet  it,  asked  the  de- 
fendant if  he  would  take  a  new  bill  at 
fourteen  days.  The  defendant  declined, 
but  said  he  would  take  one  at  seven  dnvs 


on  the  security  of  the  brandy.  M'Far- 
lane  agreed  to  this,  and  said  that  the 
new  bill  would  be  duly  met,  but  that  the 
defendant  might  do  what  he  liked  with 
the  brandy  if  the  bill  was  not  met.  A 
bill  at  seven  days  fisr  3021.  14».  bd.  wss 
then  drawn  by  the  defendant,  and  ac- 
cepted by  the  firm.  The  evidence  did  not 
clearly  shew  how  this  sum  was  made  up. 
The  bill  was  '  dishonoured  at  maturity, 
and  the  defendaiit  ultimately  sold  the 
brandy  .for  about  360i.  On  August  30, 
the  firm  were  in  fact  insolvent,  and  on 
October  9,  they  were  adjudicated  bank- 
rupt on  a  petition  filed  on  September  12. 
The  plaintiff  was  afterwards  appointed 
trustee. 

In  answer  (o  the  learned  Judge,  the 
jury  found  that  the  transaction  of  August 
30,  between  M'Farlane  and  the  defendant, 
was  a  bona  fide  arrangement  honestly 
entered  into  and  honestly  carried  out ; 
that  on  that  day  the  brandy  was  sub- 
stantially the  whole  of  the  property  of 
the  firm,  and  that  its  value  was  4002.  The 
learned  Judge  then  entered  the  'verdict 
for  the  defendant,  reserving  leave  to  the 
plaintiff  to  move  to  enter  it  for  him  for 
400Z.,  if  the  transaction  was   void  in  law. 

A  rule  nitti  having  been  obtained  to 
enter  the  verdict  for  the  plaintiff  for 
400{.  on  the  ground  that  the  transfer  of 
the  brandy  from  the  bankrupts  to  the 
defendant  was  an  act  of  bankruptcy, 
and  that  upon  the  facts  proved  the  plain* 
tiff  was  entitled  to  the  verdict  for  4002. ; 
or  for  a  new  trial  on  the  ground  that  the 
judge  should  have  told  the  jury  that  the 
plaintiff  was  entitled  to  a  verdict  on  the 
above  grounds — 

Garth  {Graniliam  with  him)  shewed 
cause. — The  defendant  had  possession  of 
the  brandy  and  a  lien  on  it  for  the  472. 
Though  the  firm  was  insolvent,  the  defend- 
ant did  not  know  it,  and  after  the  finding 
of  the  jury  the  transaction  cannot  be  said 
to  bo  an  act  of  bankruptcy  within  the 
Bankruptcy  Act,  1869,  section  6,  sub-sect. 
2,  which  makes  it  an  act  of  bankruptcy  if 
"  the  debtor  has  in  England  or  elsewhere 
made  a  fraudulent  conveyance,  gift,  de- 
livery or  transfer  of  his  property  or  of  any 
part  thereof." 

rreiiiice  and  E.  O.  Williame  in  support 
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of  the  mle. — ^What  occurred  before  An^st 
30th  did  not  give  the  defendant  a  lien 
on  the  brandy,  but  even  if  it  did,  the 
transaction  of  August  30th  is  void  as  an 
act  of  bankruptcy,  being  a  transfer  of  all 
the  debtor's  property  to  secure  an  an- 
tecedent debt.  Such  a  transaction  was 
always  held  to  he  an  act  of  bankruptcy 
under  the  old  law. 

[Martin,  B. — Because  the  conveyance 

•   of  all  a  trader's  property  brought  Mm  to 

a  standstill.     That  was  not  the  case  here. 

No  one  but  the  defendant  knew  anything 

about  the  brandy.] 

That  was  the  test  under  the  old  law, 
but  since  Hx  parte  Luckes,  in  re  Wood  (1) 
has  decided  that  section  6,  sub-sect.  2,  of 
the  Bankruptcy  Act,  1869,  applies  equally 
to  non- traders,  it  can  no  longer  be  the  test. 
The  real  test  is  whether  the  debtor  obtains 
an  equivalent  divisible  among  his  credi- 
tors— Ex  parte  Hawker,  in  re  Keeley  (2). 
Those  two  cases  determine  the  present 
question.  In  Woodhortse  v.  Murray  (8) 
the  creditor  was  already  in  possession  of 
the  goods,  and  yet  a  pledge  by  the  debtor 
of  the  goods  as  a  security  for  a  past  debt 
was  held  an  act  of  bankruptcy. 

[Bkamwell,  B. — There  was  in  that  ease 
a  "conveyance  or  transfer"  by  deed.] 
-  The  present  case,  if  not  a  "  convey* 
ance  or  gift,"  was  either  a  "  delivery  or 
transfer"  within  the  Bankruptcy  Act,  1809, 
section  6,  sub-sect.  2.  There  may  bo  a 
"  delivery  or  transfer "  of  the  right  of 
property  in  goods  to  one  who  already  has 
possession.  The  transaction  ia  in  dii-oct 
contravention  of  the  spirit  of  the  bank- 
rupt laws. 

Martin,  B. — I  think  this  rule  ought  to 
be  dischai^d  on  two  grounds :  First,  Ira- 
cause  the  defendant  had  a  hen  on  the 
goods  for  money  paid  by  him,  and  until  a 
tender  of  that  money  had  been  made  no 
action  of  trover  would  lie.  And  secondly, 
because  there  was  no  act  of  bankruptcy. 
The  decision  in  In  re  Wood  (1)  is  per- 
fectly clear  and  correct.  There  a  bill  of 
sale  was  given,  the  consideration  being 

(1)  41  Law  J.  Bep.  (n.s.)  Bankr.  21. 

(2)  41  law  J.  Bep.  (n.s.)  Bankr.  34. 

(3)  36  Law  J.  Bep.  (n.8.)  Q.B.  289 ;   and  in 
tanor,  38  ibid.  28. 


2942.  That  was  a  "conveyance,"  ordi. 
narily  and  properly  so  called,  of  all  the 
trader's  property  with  the  purpose  of  pass- 
ing it  all.  I  am  not  prepared  to  say  that 
every  transaction  which,  without  any  in- 
tention to  pass  all  the  trader's  property, 
turns  out  afterwards  to  be  a  conveyance 
of  all  his  property,  is  necessarily  an  act 
of  bankruptcy.  None  of  the  cases  where 
the  conveyance  has  been  held  an  act  of 
bankruptcy  were  of  that  kind.  In  all  of 
them  the  property  was  intentionally  con- 
veyed by  the  owner  knowing  it  to  be  the 
whole  of  his  property.  But  here  there 
was  neither  a  "  oonveyaqpe,  gift,  delivery 
or  transfer,"  but  merely  an  agreement 
between  the  bankrupts  Emd  the  defendant 
to  permit  the  defendant  to  sell  the  pro- 
perty in  the  defendant's  possession  if  the 
debt  was  not  paid,  neither  of  the  parties 
supposing  that  it  was  an  act  of  bank- 
i-uptcy.  No  one  would  call  such  a  trans- 
action by  any  of  those  four  names. 

BRAHWEI.L,  B. — The  mle  must  be  dis- 
charged.— I  do  not  think  the  lien  alone 
for  the  47Z.  would  be  a  sufficient  answer, 
because  if  the  defendant  had  only  that 
lieu  he  would  have  no  right  to  sell, 
but  only  a  right  of  possession.  What 
took  place  afterwards  was  that  the  bank- 
rupts gave  the  defendant  no  farther  pos- 
sessory rights,  but  a  right  to  sell  the 
goods  and  pay  himself.  Such  a  trans- 
action cannot  be  a  "  conveyance,  gift, 
delivery,  or  transfer."  It  may  be  that  if 
the  legislature  had  contemplated  the  pre- 
sent case  they  would  have  used  words  to 
include  it.  If  they  had  added  "  charge 
upon  "  it  is  clear  those  words  would  have 
comprehended  this  case;  but  if  those  words 
aro  apt  for  that  purpose,  it  is  manifest 
that  the  existing  words  do  not  comprehend 
it.  But  I  am  not  sure  that  the  Legisla- 
ture did  not  intend  to  exclude  cases  where 
there  is  no  actual  frauds  but  the  trans- 
action is  an  ordinary  mercantile  one,  the 
creditor  in  possession  of  the  debtor's 
g^ds  with  a  lien^on  them  being  told  by 
the  debtor  he  may  sell  them  for  their 
joint  benefit  and  pay  himself  the  original 
debt  and  a  further  debt  incurred.  If  the 
goods  in  this  case  had  been  worth  1,000/., 
the  bankrupts  would  have  been  entitled 
to  the  balance.    I  think,  therefore,  that 
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tbe  leg;ialatnre  did  not  intend  to  include 
Bach  a  case. 

I  doubt  if  such  a  transaction  is  "  fraa* 
dalent "  witBin  the  meaning  of  the  Act, 
thongh  the  trader  parted  with  all  his  pro- 
perty. The  goods  were  in  the  defendant's 
possession,  and  the  bankrupts  could  not 
obtain  them  without  paying  the  money 
due.-  The  bankrupts  were  in  difficulties 
with  a  biU  coming  due  which  it  would 
be  disastrous  for  them  not  to  meet,  be- 
cause the  defendant  would  hare  a  right 
to  withdraw  the  ship  which  the  bankrupts 
had  chartered.  Under  these  circum- 
stances how  can^t  be  said  that  when  the 
bankrupts  gave  the  defendant  the  right  to 
sell  the  brandies  they  receired  no  equi- 
■valent  ?  The  word  "  fraudulent "  in  the 
Act  is  a  most  unfortunate  and  ambiguous 
expression.  But  if  the  legislature  had 
intended  to  include  cases  where  there 
is  no  actual  firaud  they  should  have 
said  so. 

Clbasbt,  B.— How  could  it  be  said  that 
a  transaction  where  the  bankrupt  gives 
the  defendant  an  authority,  a  privilege  to 
sell  the  goods  already  in  his  possession 
with  a  lien,  is  "  a  conveyance,  gift,  de- 
livery or  transfer  ?  "  Moreover  there  is 
no  authority  which  shews  that  the  giving 
a  right  to  sell  the  goods  in  satisfaction 
of  a  further  claim  is  within  the  Act.  I 
think  it  would  be  extending  the  word 
"  fraudulent "  if  we  held  that  it  included 
such  a  case  as  the  present. 

■*■        Rule  discharged. 


Attom^s — Evans,  lifting  &  Englps,  for  plaintiff; 
W.  H.  Waller  &  Handson,  for  defendant. 


1872 
Nov.  20, 


•{ 


THB  aUARDIAUS  OF  THE  POOR 
OP  THE  WEST  HAM  UNION  V. 
OVENS. 

Pauper— 12  ^  13  Vict.  e.  103.  ».  16— 
Judgment — ValMohle  Security  for  Money. 

A  pauper,  while  in  the  receipt  of  relief, 

brought  an  action  in  this  Court,  and  signed 

judgment  for  a  sttm  of  money/    After  he 

had  ceased  to  receive  relief,  the  judgment 


debtor  paid  him  the  judgment  debt : — 
Held,  that  the  judgment  was  a  "  valuable 
security  for  money  belonging  to  "  thepauper, 
within  12  ^  13  Viet.  c.  103.  s.  16,  so  as  to 
enable  the  guardiana^f  the  teUeoing  union 
1o  recover  from  the  poMper  the  relief  given 
during  the  twelve  rnonths  prior  to  the  pro- 
ceeding  for  the  recovery. 

[For  the  report  of  the  above  case,  see 
42  Law  J.  Rep.  (n.s.)  M.C.  p.  29.] 


1872 
Nov.  22 


.} 


RICHARDSON  V.   WIDLTS. 


Jurisdiction — Nul  iiel  Record — Evidence 
— Certified  Copy  of  Record  of  Acquittal. 

The  issue  of  nul  iiel  record  is  tried  by 
the  Court  and  not  by  a  jury. 

An  action  in  a  superior  Court  is  a  "pro- 
ceeding" in  which  a  certified  copy  of  a  record 
is  admissible  as  evidence  of  the  record  under 
14  ^  15  Vict.  e.  99.  s.  13.  ' 

Declaration,  that  after  the  passing  of 
6  &  7  Vict.  c.  96,  the  defendant,  then  being 
a  private  prosecutor  within  the  meaning 
of  the  Act,  appeared  at  the  assizes  hold  en 
in  and  for  the  county  of  Essex,  and  in- 
dicted the  plaintifif  upon  the  charge  of 
falsely  and  maliciously  publishing  a  defa- 
matory libel  concerning  the  defendant, 
and  as  such  private  prosecutor  preferred 
a  bill  of  indictment  therefor  agaiust  the 
plaintiff  before  the  grand  jury,  and  gave 
evidence  before  the  petty  jury  on  the 
same  ;  that  the  petty  jury  acquitted  him 
of  the  premises  in  the  indictment  so 
charged  upon  him  as  aforesaid,  and  found 
him  "  not  guilty  "  upon  the  same,  where- 
upon judgment  was  given  for  the  plain- 
tiff, and  he  was  duly  discharged  of  and 
from  the  premises  in  the  indictment  spe- 
cified ;  whereby  and  by  reason  of  the 
aforesaid  statute  and  of  the  premises  the 
plaintiff  became  entitled  to  recover  from 
the  defendant  the  costs  sasiained  by  him, 
the  plaintiff,  by  reason  of  such  indictment; 
and  the  costs  were  duly  taxed  by  the 
proper  officer  of  the  Court  before  which 
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Marine  Ituuranee — Slip — Policy — Oon- 
cealment  ofMater-ial  Fads — Lloyd's  Lists- 
Election. 

There  is  no  presumption  of  law  that 
underuriters  are  acquainted  with  the  con- 
tents of  Lloyd's  Lists,  so  as  to  discharge  an 
assurer  from  the  duty  of  communicating 
nuUerial  fads  known  to  himself  and  pub- 
lished in  those  lists. 

Underwriters  having  agreed  upon  the 
tertiis  for  a  marine  insurance  with  the 
broker  of  the  assured,  initialed  the  slip 
and  debited  the  brcAer  with  the  premium,  in 
ignorance  of  a  fact  material  to  be  communi- 
eaied  to  ihim  and  knovm  to  the  broker. 
Shortly  afterwards  the  underwriters  dis- 
covered the  concealment  and  mentioned  it  to 
tlie  broker,  brU  raised  no  objection,  and 
afterwards  at  the  usual  time  executed  and 
delivered  to  the  broker  in  silence  a  stamped 
poUey  in  aeeordence  with  the  slip.  News  of 
a  total  loss  having  arrived,  they  repudiated 
their  liability  on  the  ground  of  the  con- 
cealment, and  the  assured  sued  them  on  the 
policy.  It  was  conceded  that  in  effecting 
marine  insurances,  when  the  slip  is  initi- 
aled, the  contract  is  considered  concluded  ; 
and  U  was  proved  to  be  the  usage  to  issue  ' 
a  stamped  policy  in  accordance  with  the 
slip,  no  matter  what  might  happen  after  the 
slip  was  initialed. 

Blacsbubn,  J.,  directed  the  jury  that  the 
widerwriters  were  hound  within  a  reasonable 
time  after  discovering  the  concealment  to 
elect  whether  they  would  avoid  the  contract 
on  thai  ground,  and  asked  the  jury  whetlier 
the  underwriters  had  so  elected  : — 

Held,  per  Martin,  B.,  and  Beamwell, 
B.,  that  this  teas  a  misdirection. 

And  per  Maetin,  B.,  the  proper  direct 
Hon  would  be  that  if  the  condud  of  the 
underwriters  would  naturally  lead  the  broker 
to  suppose  that  the  policy  was  delivered  to 
him  as  a  binding  contract,  it  was  a  binding 
eontrad.     . 

Per  Beamwell,  B.,  the  proper  direc- 
tion would  be  that  the  conduct  of  the  under- 
writers, if  unexplained,  shewed  thai  they  were 

*  The  leport  of  this  case  has  been  nnaToidably 
delayed. 
Mxw  SEBna,  42.— Excheq. 


treating  the  contract  as  subsisting,  andprimd 
facie  was  evidence  of  o»  election  not  to  avoid 
it,  and  that  it  was  for  the  defendants  to  shew 
from  soms  accompanying  circumstances  that 
the  broker  had  no  right  so  to  understand 
their  conduct. 

Held,  per  Cleasbt,  B.,  that  the  direction 
was  right. 

The  declaration  was  on  a  policy  of 
insurance  dated  the  12th  of  October, 
1870,  made  between  the  plaintififs  agents 
and  the  defendants  forJOOJ.  on  chartered 
freight  in  the  plaintiff's  ship  daring 
a  cei-tain  voyage,  and  alleged  a  total 
loss  by  the  perils  insured  against. 

Pleas — 1.  That  the  defendants  were  in- 
duced to  becbme  assurers  to  the  plaintiff, 
and  to  subscribe  and  execute  the  policy 
by  the  fraud  of  the  plaintiff. 

2.  That  at  the  time  of  the  defendants 
becoming  such  assurers  to  the  plaintiff, 
and  subscribing  and  executing  the  policy, 
the  plaintiff  and  his  agents  misrepresented 
to  the  defendants  a  fact  then  material  to 
be  known  to  the  defendants,  and  material 
to  the  risk. 

3.  That  at  the  time,  dkc.,  the  plaintiff 
wrongfully  concealed  from  the  defendants 
certain  facts  then  known  to  the  plaintiff, 
and  unknown  to  the  defendants,  and 
material  to  the  risk. 

Joinder  in  issue  on  all  the  pleas. 

At  the  trial  before  Blackburn,  J.,  at 
the  Liverpool  Winter  Assizes,  1871,  the 
following  facts  were  proved  (1). 

The  plaintiff,  a  merchant  at  Liverpool, 
was  sole  owner  of  the  ship  Cambria,  which 
sailed  from  Bahia  on  the  18th  of  August, 
1870,  for  New  Orleans,  as  set  forth  in 
the  letter  of  that  date  from  the  master  to 
the  plaintiff.  On  the  9th  of  September, 
the  plaintiff  entered  into  a  contract  by 
charter  party  with  certain  merchants  of 
Galveston,  by  which  the  ship  was  to  pro- 
ceed to  the  South-West  Pass  for  cbartei-er's 
orders,  and  thence  to  Galveston  in  Texas, 
or  to  New  Orleans  or  Mobile,  and  there 
take  a  full  cargo  of  cotton  for  Liverpool. 
The  S.W.  Pass  is  one  of  the  passes  into 
the  Mississipi  river,  and  at  some  distance 

m 

(1)  This  statement  of  facts  is  taken  £rom  the 
ease  on  appeal,  set  down  for  argument  before  the 
Exchnjuer  Chamber  at  the  next  sitting. 
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below  New  Orleans.  It  is  a  nsnal  place 
of  call  for  orders  for  vessels  going  to  load 
cotton  at  any  of  the  ports  in  the  Gulf  of 
Mexico.  Galveston  in  Texas  and  Mobile 
are,  as  well  as  New  Oileans,  ports  in  the 
Gulf  of  Mexico,  from  which  cotton  is  ex- 
ported. On  the  3rd  of  October  the 
Cambria  arrived  at  the  S.W.  Pass,  whei« 
the  master  received  orders  from  the 
charterers  to  proceed  to  Galveston  for  a 
cargo  of  cotton,  and  on  the  next  day  he 
sailed  for  that  port,  and  on  the  6th  of 
October  the  vessel  arrived  off  the  har- 
bour of  Galveston,  and  got  ashore  on 
the  north  breakers  off  the  entrance  of  tiis 
harbour,  and  was  there  totally  lost. 

On  the  same  day  the  master  went 
ashore  and  despatched  a  telegram  an- 
nouncing the  loss  to  the  plaintiff  at'Liverr 
pool.  This  telegram  reached  Liverf)ool  on 
the  7th  October,  but  the  plaintiff  denied 
having  received  it,  and  the  issue  on  this 
point  was  decided  in  his  favour  by  the  jury. 

On  the  6th  October,  the  agent  at  Gal- 
veston of  Lloyd's  Liverpool  and  London 
Underwriters  Association  despatched  to 
the  agent  for  Lloyd's  at  New  York,  a 
telegram,  stating  that  the  ship  was  ashore 
on  the  North  Breaker  and  probably  lost ; 
and  on  the  7th  October,  a  telegram  was 
received,  addressed  to  Lloyd's,  London, 
from  the  agent  for  Lloyd's  at  New  York, 
in  consequence  of  which  the  following 
announcement  was  made  in  Lloyd's  List : 
"New  York,  6th  Octr.— The  Cambria 
(probably  Cameo)  from  New  Orleans, 
grounded  on  North  Breaker." 

The  last-mentioned  telegram  was  re- 
ceived by  Lloyd's  in  London,  in  time  for 
transmission  and  receipt  of  the  news  at 
Liverpool  at  38  minutes  past  noon  on  the 
7th  October,  and  one  minute  later  was 
entered  on  the  loss  book  at  the  rooms  of 
the  Underwriters'  Association  at  Liver- 
pool. 

The  telegram  as  received  at  Liverpool 
was  — 

"  Camhria,  query  Callao,  from  New  Or- 
leans, aground  North  Breaker." 

The  plaintiff  is  not  a  member  of  or 
subscriber  to  the  underwriters'  rooms,  to 
which  only  subscribers  or  members  are 
admitted. 

The  secretary  to  the  Liverpool  Lloyd's 
Association  afterwards  searched  Lloyd's 


List,  and  more  than  one  hour  after  mak- 
ing the  above  entry,  he  added  at  the  foot 
of  it  in  the  loss  book,  the  following  words 
in  parenthesis  "  (Memorandum,  Cambria, 
Owen,  1,177  tons,  loft  Bahia  18th  August, 
for  New  Orleans)."  Not  being  able  to 
fiud  anything  about  a  ship  named  Callao, 
he  telegraphed  to  the  London  Lloyd's  on 
the  same  day  to  enquire  into  the  meaning 
of  the  words  "  Qy.  Callao,"  and  the  an- 
swer was  received  the  same  day,  at  5.50 
P.M.,  after  the  rooms  were  closed,  in  the 
following  words : 

*'  Cameo  from  New  Orleans  is  supposed 
to  be  the  name  of  the  ship  aground  on 
the  North  Breaker."  On  that  evening  at 
the  hour  for  closing  the  rooms  to  sub- 
scribers the  secretary,  according  to  his 
custom,  sent  for  publication  to  the  Liver- 
pool Mercury,  a  diaily,journal  published  in 
Liverpool,  a  copy  of  the  telegram  first 
received  from  the  London  Lloyd's,  but 
added  the  word  "  qy."  after  the  words 
"  New  Orleans,"  so  that  in  the  Mercury 
of  the  8th  October,  the  publication  among 
the  shipping  news  was  in  these  words — 

"  Cambria  qy.  Callao  from  New  Or- 
leans qy.  aground  North  Breakers." 

After  the  above  telegram  had  been 
sent  to  the  Mercury  for  publicaiion  the 
secretary  having  received  the  telegram 
secondly  received  frpQ  the  Jjondon  Lloyd's 
searched  Lloyd's  Lists,  in  order  to  ascer- 
tain something  about  the  ship  Cameo,  and 
then  made  the  following  entry  in  the 
loss  book  —  "  The  vessel  on  the  North 
Breaker  reported  yesterday  as  the  Cam- 
bria is  stated  to  be  the  Cameo  from  New 
Orleans.  Memorandum,  the  ship  Cameo 
from  Antwerp  arrived  at  New  Orleans  on 
the  26th  September."  This  entry  was 
sent  to  jbhe  Mercwry,  on  the  morning  of 
Saturday,  the  8th  October,  and  was  pub- 
lished in  that  paper  on  Monday,  the  10th 
October. 

The  secretary  stated  that  he  added  the 
above  memorandum  relative  to  the  ship 
Cameo  from  Antwerp,  as  being  tanta- 
mount to  a  statement  that  the  ship  on 
the  North  Breakers  OQpId  not  be  the 
Cameo,  because,  as  he  said, ."  the  Cameo 
having  arrived  on  the  26th  September, 
she  could  not  have  got  her  cargo  dis- 
charged and  loaded  and  fsoroB  out  again 
to  be  lost  on  the  6th  October."    He  how- 
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erer  did  not  in  any  way  commnnicate  to 
Lloyd's  in  London  that  he  had  come  to 
this  conclnsion. 

Oa  Saturday  the  8th  October,  the 
plaintiff,  who  np  to  that  time  had  no  in- 
surance on  the  Cambria  or'  her  freight, 
wrote  from  Liveiyool  orders  to  Messrs. 
Previt^  <fc  Qreig,  London,  insarance  bro- 
kers, toeffect  insurance  for  5,000?.  on  the 
ship,  and  5,0002.  on  chartered  freight. 

The  plaintiff  bought  a  copy  of  the  Mer- 
(mry  of  the  8th  October,  but  he  swore  that 
he  did  not  see  the  entry  above  mentioned 
till  late  that  afternoon  at  his  own  house, 
and  after  bis  letter  had  been  posted.  The 
plaintiff  also  bought  a  copy  of  the  Mercury 
of  the  10th  October,  on  his  way  to  bin 
office,  where  he  went  earlier  than  usual 
in  consequence  of  the  announcement  in 
the  Mercury  of  the  8th.  Immediately  on 
his  arrival  at  his  office,  the  plaintiff  sent 
a  telegram  to  Pevit6  &  Qreig — 

"  Since  writing  Saturday,  paragraph  in 
Mercury — Gambria  Query  Gameo  from  New 
Orleans  aground  on  North  Breater.  To- 
day's Mercury  says,  '  The  vessel  on  the 
North  Breaker,  reported  yesterday  as  the 
Gan^ia,  is  stated  to  be  the  Cameo,  from 
New  Orleans.'  Can  yon  find  out  at 
Lloyd's  ?  Let  me  know  by  wire  before 
acting." 

Later  on  the  same  day  the  plaintiff 
wrote  to  Previt^  &  Greig — 

"  This  morning  we  telegraphed  you  as 
under  :  '  Since  writing  Saturday,  para- 
graph in  Mei'cury^-Gambria  query  Callao 
fromNew  Orleans  aground  North  Breaker. 
To-day's  Mercury  says,  '  The  vessel  on 
North  Breaker,  reported  as  the  Cambria, 
is  stated  to  be  the  Cameo,  from  New  Or- 
leans.' Can  yon  find  out  at  Lloyd's  ? 
Let  us  know  by  wire  before  acting.  It 
is  our  impression  that  it  cannot  be  the 
Cambria,  or  onr  captain  would  certainly 
have  telegraphed  us,  and  we  have  re- 
ceived none.  If  it  is  not  the  Cambria-, 
should  like  the  insurance  done  on  good 
terms,  as  she  is  rather  long  on  the  voyage. 
We  have  sent  yon  all  the  particulars  we 
have  received,  and  mast  leave  yon  to  act 
as  best  for  our  interest.  She  may  have 
been  detained  on  the  line,  bat  have  not 
seen  her  spoken,  which  makes  us  uneasy. 
All  we  know  is  the  above  extracts  from 
Liverpool  Mercury    newspaper   sent  you 


at  once  by  telegram,  and  are  awaiting 
any  information  you  can  give  us  about 
her  from  Lloyd's.  Your  telegram  to  hand 
as  under :  '  Vessel  on  North  Breaker  ap- 
pears to  be  Cameo,  not  Cambria,'  to 
which  we  replied  by  wire.  Tour  telegram 
received,  and  a  great  relief;  nevertheless 
have  been  so  frightened,  that  we  wish 
insurance  done  on  the  best  terms.  We 
will  not  run  a  yard  if  not  insured  any 
more.  Trusting  yon  will  succeed  in  get- 
ting all  done  either  to-day  or  to-morrow." 

No  information  was  given  to  the  un- 
derwriters of  the  memorandum  published 
in  the  Liverpool  Mercury  of  10th  October. 

The  above  letter  of  the  plaintiff,  with 
the  captain's  letter  of  the  18th  August, 
and  the  charter-party  and  telegram  of  the 
plaintiff  of  the  10th  October,  were  re- 
ceived together  by  the  brokers  when  they 
reached  their  office  on  the  morning  of  the 
10th  October,  and  Previt^,  a  member  of  the 
firm,  went  to  Lloyds',  for  the  purpose  of 
searching  the  books,  and  endeavouring 
to  ascertain  whether  the  vessel  reported 
to  be  lost  was  Cambria  or  Gameo. 

At  the  London  Lloyds'  there  are,  in 
an  inner  room  known  as  the  reading- 
room,  to  which  brokers  and  underwriters 
have  free  access',  very  large  and  heavy 
volumes,  containing  an  index  to  the  en- 
tries in  Lloyd»'  Lists.  In  these  index- 
books  Previt^  discovered  an  entry  relating 
to  the  Cambria,  and  this  entry  referred 
him  to  Lloyds  List  of  the  8th  October, 
where  he  found  the  announcement,  "  the 
Cambna  [probably  Cameo'\,  from  New 
Orleans,  grorfnded  on  North  Breaker," 
published  as  having  been  received  from 
New  York,  as  stated  above. 

Lloyds'  List,  to  which  the  broker  was 
referred  by  the  index-books,  is  a  daily 
shipping  gazette,  containing  several  hun- 
dreds of  entries,  giving  the  shipping  news 
from  all  parts  of  the  world,  and  these 
gazettes  are  received  every  morning  by 
underwriters,  and  were  actually  received 
by  the  defendants,  who  carry  on  their  busi- 
ness in  London.  The  entries  in  Lloyds' 
Lists  are  indexed  by  clerks  at  Lloyds* 
into  the  index-book. 

Previte  also  searched  at  Lloyds'  for 
information  about  the  Gameo,  and  found 
that  there  was  news  of  her  arrival  at 
New   Orleans  on   the    2(>th  September, 
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and  not  finding  any  news  of  the  arrival 
of  the  Gambria  at  New  Orleans,  or  at  the 
S.  W.  Pass,  as  was  to  be  expected  if  she 
had  arrived  there,  he  concladed  that  the 
vessel  reported  to  be  ashore  on  the  Break- 
ers mnst  be  the  Gam^eo  and  not  the 
Ganibria. 

On  cross-examination  he  admitted  that 
when  coming  to  that  conclasion,  it  did  not 
occur  to  him  to  think  how  a  ship  that  had 
arrived  in  New  Orleans  on  the  26th  Sep- 
tember coald  have  loaded  there  and  been 
lost  on  the  North  Breaker  on  the  6th  Oc- 
tober. 

Having  come  in  good  faith  to  the  abovq 
conclasion,  he  applied  on  behalf  of  the 
plaintilCr  to  v9rioaB  nnderwriters  on  the 
10th,  11th  and  12th  October  for  insur- 
ance, as  directed  by  the  plaintiff's  letter 
of  the  8tb  October.  He  took  in  his  hand 
the  captain's  letter  and  the  charter-party, 
and  stated  to  the  nnderwriters  when  and 
from  where  the  vessel  sailed,  and  what 
the  voyage  was.  Beyond  this  he  gave 
them  no  information. 

On  cross-examination,  he  admitted  that 
he  refrained  from  communicating  any- 
thing on  that  subject  to  the  underwriters, 
because  of  his  conviction  that  the  vessel 
ashore  was  the  Canieo  and  not  the  Gam- 
bria.  It  was  not  suggested  by  either 
party  that  Previt^  was  acting  otherwise 
than  in  good  faith,  and  it  was  conceded 
that  in  making  the  insurances  hereinafter 
set  forth  he  had  no  dishonest  intention. 

On  the  10th  of  October,  after  making 
the  above  examination,  Previt^  applied 
for  insurance  by  making  out  a  slip  in  the 
ordinary  form  used  by  insurance  brokers, 
and  he  effected  on  that  day  with  under- 
writers other  than  the  defendants  insu- 
rance on  the  freight  for  1,3502.,  at  the 
premium  of  six  guineas  per  cent.,  and  on 
the  same  day  he  exhibited  to  the  defend- 
ants' underwriter,  Fisk,  the  slip  initialed 
at  a  premium  of  six  guineas  per  cent., 
and  proposed  that  the  defendant  com. 
pany  should  take  a  line  on  the  freight 
at  the  same  rate.  Fiak,  after  hearing 
ftom  Previte  that  insurance  on  the  vessel 
was  also  desired,  declined  to  insure  the 
ship  at  all,  but  offered  to  take  a  line  in 
the  freight  at  eight  guineas  premium. 

On  the  11th  of  October  Previte  effected 
further  insurance  on  behalf  of  the  plain- 


tiff on  the  freight  of  the  Gambria,  at 
eight  guineas  per  cent. ;  and  on  the  12th 
of  October  proposed  to  the  defendants' 
assistant  underwriter,  Pritchett  (in  Fisk's 
absence),  to  take  a  line  on  the  freight  at 
eight  guineas  per  cent.,  stating  that  Fisk 
had  given  him  a  quotation  at  that  rate. 
Pritchett  without  asking  for  or  receiving 
any  information  from  Previte  beyond  the 
date  of  the  sailing  of  the  vessel,  and  the 
facts  stated  in  the  slip  hereafter  men- 
tioned, initialed  tlie  slip  on  belialf  of  the 
defendants. 

The  material  parts  of  the  slip  were : 
"  Amount  500Z.  on  chartered  freight 
valued  at  5,000Z.  Voyage — Bahia  to  the 
South- West  pass  for  orders  thence  to  a 
port  in  the  Gulf  of  Mexico,  while  there, 
and  thence  to  Liverpool." 

The  same  day  and  soon  after  having 
initialed  the  slip,  Pritchett  visited  Lloyds 
Booms  and  there  saw  the  loss  book  lying 
open  on  the  stand  on  which  it  is  always 
kept  open  for  the  information  of  visitors 
to  the  room.  In  the  loss  book  there  had 
been  entered  that  morning  for  the  first 
time  the  announcement  from  New  Yoric 
mentioned  above,  viz.,  "  The-  Cambria 
(probably  Gamed)  from  New  Orleans  has 
grounded  on  North  Breaker.  Agent,  New 
York  per  cable."  This  entry  should  in 
ordinary  coarse  have  been  made  in  the 
loss  book  on  the  same  day  as  it  appeared 
in  Lloyd's  List,  the  8th  of  October,  but 
owing  to  some  negligence  at  Lloyd's  it 
had  been  omitted. 

Immediately  on  seeing  this  entry,  Prit- 
chett saw  Previte  in  the  room,  and  said 
to  him,  pointing  to  the  loss  book,  "  This 
looks  uncommonly  like  theGambria  which 
I  have  just  written  for  you ;"  to  which 
Previte  replied  (according  to  the  evidence 
of  the  defendants'  witness,  Pritchett),  "  I 
know  all  about  this  ;  this  is  the  Cameo  ;" 
or  words  to  that  effect.  Previt^  a  wit- 
ness for  the  plaintiff,  said  that  his  reply 
was,  "  I  have  known  about  that  for  some 
days,  and  I  do  not  think  anything  of  it," 
he  having  come,  as  hq  said,  to  the  con- 
clusion that  it  was  the  Cameo.  Previte 
then  shewed  Pritchett  -the  entries  which 
he  (Previt6)  had  examined  as  above 
stated. 

It  was  conceded  that  in  effecting  ma- 
rine insurances  "until  the  slip  is  initialed 
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the  matter  is  coneidered  merely  in  nego- 
ciation.  When  initialed,  contract  is  con- 
sidered concluded." 

It  was  proved  to  be  the  nsage  of  under- 
writers to  issne  a  stamped  policy  ia 
accordance  with  the  slip,  no  matter  what 
might  happen  after  the  slip  was  initialed. 

On  the  13th  of  October  Fiak  returned 
to  London,  and  was  immediat«ly  informed 
by  Pritchett  of  all  that  had  taken  place 
between  himself  and  Previt^.  Fisk  stated  , 
that  he  was  the  person  whose  duty  it 
wonld  be,  on  ascertaining  that  there  had 
b^en  a  concealment,  te  determine  whether 
the  defendants  would  carry  out  the  in- 
surance. 

The  business  of  the  defendants'  office 
ia  conducted  in  two  departments,  one  of 
which  is  the  underwriting  department^ 
and  the  other  that  of  the  secretary  and  ad- 
juster of  claims.  After  slips  are  initialed 
in  the  underwriters'  department,  they  are 
passed  into  the  secretery's  department, 
and'thenceforward  the  underwriters'  de- 
partment has  nothing  further  to  do  with 
them.  All  the  slips  taken  are  forthwith 
given  to  the  policy- writers,  and  the  head 
of  the  policy- writers  obtains  the  necessary 
stamps,  and  the  policies  arc  then  filled  up 
on  the  proper  stamped  forms.  This  work 
usually  occupies  about  two  days,  that  is 
to  say,  on  the  day  but  one  after  the  slips 
are  initialed  the  policies  are  signed  by 
the  directors,  and  are  then  placed  in 
pigeon-holes  under  the  letters  of  the 
alphabet  in  the  outer  office  for  delivery. 
The  policies  are  always  dated  as  of  the 
day  of  the  date  of  the  slip,  no  matter 
what  delay  may  occur  in  filling  up  the 
policies. 

In  this  case  a  policy  was  filled  up  ac- 
cording to  the  terms  of  the  initialed  slip. 
It  was  dated  on  the  12th  of  October,  1870, 
but  not  executed  by  the  directors  until  the 
14th  or  15th,  and  having  been  deposited 
ill  the  pigeon-holes  was  taken  away  by  a 
clerk  of  PreviiS  on  the  14th  or  15th.' 

On  the  19th  of  October,  a  telegram  was 
received  and  ported  on  the  loss  book  at 
Lloyds',  shewing  unquestionably  that  the 
vessel  lost  on  the  North  Breakers  was  the 
Cambria,  and  a  notice  was  given  by 
the  defendants  on  the  20th  of  October, 
that  in  consequence  of  information  which 
had  reached  them  concei-ning  the  Cambria 


they  considered  themselves  iree  from  any 
'  liability  on  the  insurance. 

The  defendants  made  no  objection  or 
protest  in  respect  of  the  insurance  efiected 
with  them  between  the  date  of  initialing 
the  slip  and  the  time  when  they  sent  the 
notice. 

No  premium  of  insurance  had  been  re- 
ceived by  the  defendants  prior  to  giving 
the  notice.  The  premium,  though  debited 
at  once  to  the  broker,  would  only  become 
payable  on  the  8th  of  November.  The 
premium  was  tendered  by  the  broker  on 
behalf  of  the  plaintiff  to  the  defendante 
in  due  time  after  the  20th  of  October,  but 
the  defendants  refused  to  receive  it. 

At  the  trial  various  defences  were  set 
up,  a  main  contention  being  that  the 
plaintiff  had  received  a  telegram  from  bis 
captain  announcing  the  loss  before  direct- 
ing his  brokers  to  insure  on  the  8th  of 
October. 

The  direction  of  Blackburn,  J.,  to  the 
jury,  so  far  as  is  material  to  this  report, 
was  as  follows — 

When  a  man  discovers  that  there  has 
been  a  concealment  or  misrepresentatiou 
he  cannot  keep  the  contract  and  get  rid 
of  it  too.  He  has  a  right  at  his  election 
to  say,  "  take  back  yoar  premium  and 
make  the  contract  a  nullity."  He  has 
also  a  right  to  say,  you  have  done  what 
entitles  me  to  get  rid  of  the  contract,  but 
I  will  keep  the  premium  and  go  on.  He 
cannot  say,  "  I  elect  to  go  on,"  and  then 
when  he  hears  that  there  is  a  loss  say, 
"  DOW  that  I  hear  there  is  a  loss  I  will 
not  recognise  the  policy." 

When  he  has  got  notice  of  the  conceal- 
ment he  is  bound  to  make  his  election, 
not  in  desperately  hot  speed,  but  within  a 
reasonable  time,  because  perhaps  suddenly 
may  come  a  telegram  to  say  the  ship  has 
come  safe  into  harbour.  It  would  not  do 
for  a  man  to  wait  some  days  and  then 
say,  "  now  I  will  keep  the  premium." 
In  this  case  the  telegram  on  the  19th  of 
October  was,  "  It  is  quite  sure  the  ship 
Cambria  has  been  lost."  A  man  cannot 
wait  to  take  his  chance,  he  must  elect 
within  a  reasonable  time.  This  is  a 
matter  for  you  to  consider. 

After  discussing  the  evidence  as  to  the 
communication  between  Previt^,  Fisk  and 
Pritehett,  the  learned  Judge  continued — 
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On  the  IZth  of  October  Fisk  knew  all  that 
Pritohett  had  discovered,  and  was  aware 
that  he  h^  a  right  to  return  the  premium 
and  say,  he  was  not  liable.  No  doubt  if 
he  had  ofiered  to  return  the  premium, 
Previt^'s  answer  would  have  been,  "  I 
will  not  take  it;"  but  still  Fisk  had  no 
right  to  continue  to  hold  the  premium, 
and  to  plaj  £Mt  an<l  loose ;  he  must  either 
adopt  or  refuse  it.  It  has  been  correctly 
stated  that  the  initialing  the  slip  is  con- 
sidered  in  fair  dealing  and  mercantile 
understanding  as  being  the  contract,  as 
if  it  were  made  on  that  day.  What  I 
have  said  would  equally  apply  if  the  con- 
tract had  been  made  at  first  on  a  stamped 
policy  ;  on  learning  the  concealment  the 
underwriter  would  have  a  right  to  say— 
"  You  shall  take  back  the  premium,  and 
the  policy  is  at  an  end."  In  ninety-nine 
cases  out  of  a  hundred  the  concealment  is 
not  known  until  the  news  of  the  loss  has 
come.  In  this  case  the  concealment  was 
known  to  Pritchett  on  the  12th  and  to 
Fisk  on  the  13th ;  the  news  of  the  loss 
came  on  the  19th  ;  knowing  of  the  conceal- 
ment they  did  not  do  anything  or  take  any 
steps  until  the  news  of  the  loss  came.  The 
question  comes  to  be — taking  into  account 
that  the  defendants  had  the  opportunity, 
and  ODght  to  make  the  election  within  a 
reasonable  time — do  you  think  that  they 
elected  to  go  on  with  the  contract  ?  If  so, 
that  puts  an  end  to  this  part  of  the 
defence.  On  this  I  express  no  opinion, 
bat  leave  it  entirely  to  yon. 

Four  questions  were  left  to  the  jury  by 
the  learned  Judge — 

First.  Had  the  plaintiff  received  the 
telegram  addressed  to  himself  from  Qal- 
veston  by  the  master  ? — Answer,  No. 
t  Second.  Was  it  material  to  the  under- 
writers, in  calculating  the  premium  or 
determining  whether  to  take  the  risk, 
to  know  of  the  telegram  which  arrived 
and  was  in  Lloyd's  List  and  the  Mercury  t 
— Answer,  Yes. 

Third.  Had  the  broker  a  right  to  sup- 
pose that  the  underwriters  wereacquainted 
with  the  contents  of  Uoyd's  List  ? — An- 
swer, No. 

Fourth.  Did  the  defendant  company, 
after  knowledge  that  the  broker  had  not 
disclosed  this  fact,  elect  to  treat  the  policy 
as  subsisting  i* — Answer,  No. 


The  learned'  Judge  iherenpon  directed 
the  verdict  to  be  entered  for  the  defend- 
ants on  all  the  pleas  except  that  of  frand. 

.Jhe  plaintiff  afterwards  obtained  a  rule 
nm  for  a  new  trial  on  the  ground  of  mis- 
directiop,  in  that  the  Judge  ought  to  have 
told  the  jury  that  the  defendants  were  to 
be  presumed  to  know  the  contents  of 
Lloyd's  LUts,  and  that  the  plaintiff  was 
not  bound  to  communicate  information 
contained  in  them ;  and  also  that  on  the 
foots  proved  with  reference  to  the  execution 
of  the  policy,  without  protest  after  know- 
ledge of  the  alleged  concealment  the 
Judge  ought  to  have  directed  the  jury  to 
find  for  the  plaintiff;  and  that  on  the 
question  of  election  the  verdict  was  against 
the  weight'  of  the  evidence. 

Buit,  Benjamin  and  /.  B.  Mellor,  for  the 
defendants,  shewed  cause. — First,  the  con- 
cealment by  the  plaintiff  of  the  metnoran- 
dnm  published  in  the  Mercury  of  the  10th 
October  is  sufficient  to  support  the  ver- 
dict, for  this  never  was  communicated  to 
the  defendants;  second,  the  telegrams 
concealed  by  the  broker  were  materiaL 
There  is  no  presumption  of  law  that  un- 
derwriters know  the  contents  of  lAoyd!* 
Lists,  or  if.  there  be  any  it  may  be  rebutted, 
and  here  the  defendants  did  not  know — 
Amould  on  Marine  Insurance,  vol.  i.  p. 
539  (3rd  edit.),  Phillips  on  Inntrcmee,  par. 
603,  Duer  on  Insurance,  vol.  ii.  p.  480, 
481,555;  Friere  v.  Wodehouse  (2),  EUon  v. 
Larkins  (3),  Mackintosh  v.  Marshall  (4), 
Bates  V.  Eeutitt  (5)  ;  third,  when  the  slip  is 
initialed  the  contract  is  made,  and  binding 
in  good  faith,  though  not  in  law — Oory 
V.  Fatton  (6),  lonides  v.  The  Pacific  Jnmtr- 
anoe  Company  (7),  XenosY.  Wiekham  (8). 


(2)  1  Holt's  N.P.  672. 

(8)  6  Car.  &  P.  385. 

(4)  11  Mee.  &  W.  116 ;  8.  c.  12  Law  J.  B«p. 
(h.s.)  Eich.  337. 

(6)  36  Law  J.  Bep.  (x.s.)  Q.B.  282 ;  e.  e.  Law 
Sep.  2  Q.B.  595. 

(6)  41  Law  J.  Rep.  (ic.s.)  Q.B.  19«ti. 

(7)  41  Law  J.  Rep.  (n.s.)  Q.a  33;  Law  Rep. 
6  d.B.  674,  and  in  error,  41  Law  J.  Rep.  (N.S.) 
Q.B.  190 ;  8.  c.  Law  Rep.  7  Q.B.  517. 

(8)  36  Law  J.  Rep.  (n.s.)  C.P.  313 ;  s.  c.  Law 
Rep.  2  £.  &  I.  App.  296. 
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The  delivery  of  the  policy  is  merely  in 
pnrsiiaiice  of  the  honoarable  nnderstand- 
utg,  and  to  give  the  assnred  the  legal  means 
of  enforcing  the  contract  if  enforceable, 
and  is  therefore  not  a  waiver  of  the 
concealment  nor  any  evidence  of  an  elec- 
tion. It  cannot  be  that  nnderwriters 
mast  be  judges  in  their  own  case,  and  be 
forced  to  determine  whether  the  conceal* 
ment  is  snch  as  to  justify  them  in  refusing 
to  deliver  the  policy.  The  policy  was 
delivered  on  the  condition  that  the  vessel 
on  the  North  Breaker  was  not  the  Cambria, 
and  that  if  it  were  the  Cambria  the  policy 
was  to  be  void. 

HoVcer,  HerseheU  and  M'GonneU,  for  the  ' 
plaintifi^  in  support. — First,  the  non-com. 
mnnication  of  the  memorandum,  which 
was  published  in  the  Mercury  of  lOth  of 
October,  was  not  treated  during  the  trial, 
nor  did  it  go  to  the  jury  as  a  concealment, 
and  the  verdict  cannot  therefore  bo  sup- 
ported on  i^at  ground.  Second,  the  direc- 
tion was  wrong.  Underwriters  are  pre. 
Bumed  in  law  to  know  the  contents  of 
Llojfd't  LisU,  and  the  assured  need  not 
communicate  facts  therein — Friere  v. 
Wvdekoute  (2),  Elton  v.  Larkins  (3),  Batea 
V.  Hewitt  (6),  Qandy  y.  The  Adelaide 
Marine  Inturanee  Company  (9),  Marrower 
v.  Hutchinson  (10),  Amould  on  Marine  In- 
«wance,  vol.  1,3rd.  ed.pp.  520, 538.  Third, 
a  slip  is  not  a  contract-^  JfooA^etme  v.  Govl- 
gon  (11),  and  30  &  31  Vict.  c.  23.  ss.  4,  7, 
9.  Fourth,  the  direction  should  have  been 
that  the  defendants  were  bound  to  pro- 
test when  they  issued  the  policy,  if  they 
meant  to  dispute  their  liability  on  the 
ground  of  the  concealment  of  the  tele- 
grams. 

Cur.  adv.  vvlt. 

The  following  judgments  were  delivered 
on  the  8th  of  February-^ 

Mabtin,  B. — I  think  there  ought  to  be 
a  new  trial.  The  first  point  urged 
against  the  rule  was  the  concealment  by 
the  plaintiff  himself  of  the  memorandum 
which  appeared  in  the  Liverpool  Mertsury 

(9)  40  Law  J.  Bep.  (n.s.)  Q.B.  239 ;  a.  c.  liaw 
Bep.  6  a.B.  746. 

(10)  39  law  J.  Bep.  (i(.s.)  Q.B.  229;  s.  c.  10 
B.  &  S.  469 ;  Law  Bep.  S  Q.B.  684. 

(11)  Law  Bep.  8  £q.  368. 


of  the  10th  October.  That,  if  established, 
would  be  a  concealment  of  a  material 
fact,  and  would  put  an  end  to  the  plaintiff's 
case.  But  my  brother  Bramwell  and  my- 
self  think  that  it  was  not  put  before  the 
jury  as  it  should  have  been,  or  in  such  a 
way  that  we  can  say  they  really  discussed 
it. 

The  next  concealment  was  the  con- 
cealment by  the  broker  of  the  telegram, 
and  it  was  admitted  that  it  was 
material  to  be  communicated.  But  it 
was  urged  that  the  defendants  could  not 
take  advantage  of  that,  because  they  were 
bound  to  know,  and  must  be  presumed  to 
have  known,  of  the  telegram  which  had 
been  received  at  Lloyd's.  I  think  that 
question  was  rightly  left  to  the  jury,  for 
it  mast  be  a  question  of  fact  whether  the 
defendants  knew ;  it  cannot  be  assumed 
as  a  matter  of  law  that  they  saw  every- 
thing which  appeared  in  Lloyd's  Lists. 

But  there  is  a  serious  question  behind. 
The  broker  knew  of  the  telegram,  but 
did  not  communicate  it  to  the  defen- 
dants, I  think  probably  because  he 
honestly  believed  that  the  vessel  on  the 
rocks  was  not  the  Cambria.  But  that 
concealment  became  known  to  the  under- 
writers soon  after,  and  without  any  notice 
to  the  broker  of  any  intention  to  dispute 
their  liability  they  delivered  to  him  the 
policy  stamped.  The  question  is  whe- 
ther, when  the  news  of  the  loss  arrived  a 
few  days  later,  the  underwriters  are  at 
liberty  to  say  that  they  are  not  bound 
by  the  policy  on  the  ground  of  that  con- 
cealment. 

My  own  imp'ression  is  that  they  are 
estopped.  If  with  knowledge  of  the  con- 
cealment they  think  fit  without  notice  to 
deliver  the  policy,  as  if  it  were  binding 
on  them  (which  would  induce  any  man 
to  suppose  they  considered  it  binding  on 
them),  and  especially  if  they  have  either 
received  the  premium,  or  there  is  a  con- 
tract for  the  payment  of  the  premium, 
ray  impression  is  that  they  are  estopped, 
and  cannot  be  allowed  to  wait  until  the 
loss  is  known,  and  then  elect  to  return 
the  premium  or  rescind  the  contract  for 
the  payment  of  the  premium,«and  thus 
prevent  the  assured  from  insuring  else- 
where. I  think  the  proper  direction  to 
the  jury  would  be  that  if  th^  delivery  of 
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the  policy,  and  the  retaining  the  premium 
or  the  non-rescindiBg  of  the  contract  for 
the  payment  of  the  premium  would 
naturally  lead  the  broker  to  suppose  that 
the  policy  was  delivered  to  lum  as  a 
binding  contract,  it  is  a  binding  contract. 
That  being  my  view,  I  think  there  ought 
to  be  a  new  trial.  * 

Braxweu,  B. — I  think  there  must  be 
a  new  trial,  bat  with  great  reluctance,  for 
I  believe  sabstantial  justice  was  done  by 
the  verdict.  First,  I  think  the  defendants 
cannot,  for  the  purposes  of  this  rule,  rely 
on  the  concealment  by  the  plaintiff  him- 
self of  the  memorandum.  My  brother 
Blackburn,  to  whom  I  have  spoken,  says 
his  view  is  the  same  as  that  expressed  by 
my  brother  Martin,  that  that  question  was 
not  really  left  to  the  jury,  nor  can  they  be 
taken  to  have  expressed  an  opinion  on 
it.  Therefore  the  verdict  cannot  be  sup- 
ported on  that  ground. 

The  next  question  arises  on  the  conceal- 
ment by  the  broker  of  the  telegram  which 
was  undoubtedly  material  to  be  communi- 
cated. In  answer  to  this,  it  was  urged 
that  there  was  no  occasion  for  the  broker 
to  communicate  it  because  the  under, 
writers  were  bound  to  take  notice  of  the 
contents  of  Lloyd's  Idsts  ;  it  is  suggested 
either  that  the  underwriters  were  to  be 
presumed  to  know  those  contents,  or  th^t 
at  all  events  there  was  no  duty  to  comr 
municate  a  matter  on  which  the  under- 
writers could  inform  themselves,  if  tbey 
thought  fit.  I  do  not  agree  with  that. 
It  is  impossible  to  say  there  is  any  rule  of 
law  either  in  principle  or  upon  aathoritv 
which  binds  the  underwriter  and  affectfi 
faim  as  it  were  with  notice  of  whatever 
may  be  in  Lloyd's  Lists.  I  quite  flgre^ 
that  there  are  some  things  the  under- 
writer must  take  notice  of.  I  shall  not 
attempt  to  define  and  desoribe  them,  that . 
would  be  a  difficult  matter ;  but  1  agree 
with  my  brother  Cleasby,  that  they  may 
be  described  somewhat  in  this  way — those 
things  which  are  matters  of  general 
knowledge  and  which  are  not  applicable  to 
any  particular  ship.  But  to  hold  that 
the  underwriter  is  bound  to  carry  in  his 
head  aU  that  has  appeared  in  Lloyd's 
Lists  for  an  indefinite  period  of  time,  he 
not  being  particularly  interested  to  re- 


member more  about  one  ship  than 
another,  rather  than  to  hold  that  the 
owner  of  the  ship  must  inform  the  -un- 
derwriter of  the  particulars  which  do  or 
may  relate  to  that  ship  or  which  may  affect 
ships  of  a  similar  name,  seems  monstrous. 
It  would  impose  a  difficult  and  needless 
burden  on  the  underwriter,  while  there 
would  be  no  difficulty  at  aU  in  the  ship- 
owner making  the  communication.  I 
think  that  this  was  a  fact  material  to  be 
known,  that  the  defendants  did  not  know 
it,  that  the  broker  was  bound  to  com- 
municate it,  and  tKat  there  was  a  conceal- 
ment by  him. 

The  underwriters  became  aware  of  this 
concealment  soon  after  the  slip  was  ini- 
tialed and  before  the  policy  was  issued, 
and  the  question  then  arises,  can  you 
look  to  the  time  of  initialing  the  slip  as 
the  time  when  the  rights  of  the  parties 
were  fixed  ?  Independently  of  authority, 
I  should  think  yon  could,  whatever  may 
be  the  effect  of  the  Stamp  Acts,  because 
you  are  not  talking  of  any  particular 
document,  but  of  a  time — the  tome  when 
the  slip  was  initialed.  In  so  holding 
there  seems  no  repugnance  to  the  actual 
contract,  for  without  using  the  doubtful 
terpi  "  condition  "  it  is  certain  that  the 
liability  of  the  underwriter  on  the  policy 
is  affected  by  something  which  does  not 
^.ppear  in  the  policy  ;  that  is,  if  there  has 
beep  a  concealment  of  a  material  fact  not 
known  to  the  underwriter  he  may  elect 
to  avoid  the  policy.  That  is  not  men- 
tioned in  the  policy  in  any  way,  and 
therefore  the  written  obligation  contained 
in  the  policy  is  controlled  by  something 
wh)c)i  doe^  not  appear  on  its  face.  That 
being  once  admitted,  the  time  at  which 
the  parties  are  to  date  their  rights  may 
be  put  any  number  of 'days  before  or  at 
the  instant  of  the  policy.  There  is  no 
contradiction  in  the  policy,  or  adding  to 
its  terms  in  one  CiMe  more  than  another. 

Moreover  Gory  v.  Paiton  (6)  seems  to 
be  decidedly  in  point,  for  it  was  there  held 
that  the  assured  were  not  bound  to  com- 
municate a  material  fact  which  became 
known  to  them  after  the  slip  was  initialed 
and  before  the  policy  was  given.  And 
why  p  Because  the  tune  of  initialing  the 
slip  was  the  time  at  which  the  rights  of 
the  parties  were  fixed.    If  that  were  true 
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in  that  case  U  is  equally  bo  in  this,  and 
therefore  the  defendants  might  shew  that 
thongh  they  knew  the  material  fact 
before  giving  the  policy  they  did  not 
know  it  before  initialing  the  slip,  at 
which  time  their  rights  and  obUgations 
were  fixed.  There  is  no  difficulty  as  to 
that  either  on  principle  or  on  authority. 

Then  comes  a  'question  as  to  which  I 
feel  a  great  difficulty,  and  one  on  which  I 
do  not  quite  agree  with  the  ruling  of  my 
brother  Blackburn.  The  underwriters 
having  become  aware  of  this  material 
fact,  and  that  the  broker  had  concealed 
it,  would  have  had  the  right — even  if  the 
policy  had  been  issued  the  moment  the 
slip  was  initialed — to  say  to  the  assured, 
within  a  reasonable  time,  "  We  have 
found  out  a  material  concealment,  and  we 
elect  to  avoid  the  policy.  We  therefore 
return  yon  the  premium,  or  release  you 
from  any  obligation  to  pay  it,  and  we  give 
you  notice  that  we  shall  treat  it  as  a  non- 
enforceable  insurance."  They  not  only 
would  have  had  that  right,  but  if  they 
chose  to  avail  themselves  of  the  con- 
cealment to  avoid  the  contract,  they 
would  have  had  the  duty  cast  on  them  of 
saying  this  within  a  reasonable  time  after 
the  discovery,  and  if  they  did  not  say  it 
within  a  reasonable  time  the  policy  would 
be  binding  on  them.  That  seems  to  me 
to  be' clearly  the  law,  and  to  be  consistent 
with  reason  and  common  sense.  Andifitbe 
true,  supposingthe  policy  to  be  given  out,  it 
must  be  equally  true  if  the  policy  was  not 
given  out.  There  is  great  force  in  the 
argument  of  Mr.  Herschell  that  if  it  were 
not  so  underwriters  would  have  greater 
power  under  an  innocent  concealment  of 
this  sort  than  xmder  a  fraudulent  conceal- 
ment, where  there  is  no  doubt  that  within  a 
reasonable  time  the  election  to  avoid  must 
be  made  known.  It  appears  to  me  that 
when  the  time  arrives  for  the  next  step 
in  furtherance  of  the  contract,  then  is  the 
time  for  the  party  who  is  to  take  the  step 
to  declare  his  election.  It  is  not  necessary 
to  seek  other  illustrations,  this  case  pre- 
sents a  sufficient  example.  In  efiEect  the 
contract  here,  whether  enforceable  or  not 
on  the  ground  of  the  Stamp  Acts,  was, 
"We  will  become  your  insurers  upon 
-initialing  the  sUp,  and  we  will  deliver 
yon  out  a  ]policy,  but  if  we  discover  at 
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any  time  that  there  was  a  material  con- 
cealment we  have  the  right  of  avoiding 
the  contract,  or  we  have  the  right  of  going 
on  with  it  and  keeping  your  premium." 
When  the  time  arrived  for  the  second  step 
to  be  taken  by  the  defendants  in  further- 
ance of  the  engagement  they  had  entered 
into,  they  should  then  have  declared  their 
election,  and  if  they  took  that  step  with- 
out at  the  same  time  intimating,  "  Yon 
are  not  to  understand  that  we  waive  our 
right,  or  that  we  elect  not  to  exercise  our 
right  to  declare  this  void  " — if  they  took 
that  step  in  silence — the  assured  is  entitled 
to  treat  it  as  a  notification  to  him  that  the 
underwriters  have  elected  not  to  avoid  the 
contract,  but  to  go  on  with  it.  But  if  the 
defendants  had  said,  "  We  will  not  give 
you  a  policy,  we  elect  to  avoid  this  con- 
tract on  the  ground  of  the  concealment, 
and  the  plaintiff  had  replied,  "  That  is 
not  fidr  because  I  deny  the  materiality  of 
the  concealment,  or  I  propose  to  contest 
the  question  with  you,"  then  the  defend- 
dants  might  have  said,  "  We  will  give  you 
the  policy,  but  with  a  protest  that  it  is  sub- 
ject to  our  right  toavoid  the  contract  on  the 
ground  of  concealment."  I  think  i^they 
neither  refused  to  give  the  policy  nor  gave 
it  in  those  terms  it  was  an  election,  or 
such  an  act  done  that  the  assured  would 
be  entitled  to  treat  it  as  an  election  not  to 
avoid  the  contract. 

It  is  said,  in  answer,  that  the  nnder- 
writers  could  not  avoid  giving  out  the 
policy  because  Xenot  v.  Wickham  (8) 
shews  that  the  policy  is  the  property  of 
the  assured  from  the  time  it  is  executed. 
In  the  first  place  Xenos  v.  Wvekham  (8) 
does  not  shew  that  the  policy  is  the  pro- 
perty of  the  assured  if  it  was  voidable  on 
the  ground  of  concealment.  In  the  next 
place  it  only  alters  the  form  of  the  objec- 
tion ;  instead  of  saying  they  ought  not 
to  have  given  out  the  policy,  it  comes  to 
this  that  they  ought  not  to  have  executed 
the  policy.  It  is  in  &ct  the  same  thing. 
Again  it  was  argued  by  the  defend- 
ants that  those  who  prepared  this 
policy  had  no  authority  to  prepare  it. 
No  doubt  they  were  clerks  who  had  no- 
thing to  do  with  underwriting,  and  had 
not  of  themselves  power  to  elect  not  to 
rely  upon  this  objection,  but  they  had 
authority  given  to  them  by  virtue  of  their 
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o£Sce  to  make  oat  the  policies  in  accord- 
ance with  the  slips,  and  if  it  was  intended 
to  revoke  that  anthority,  the  clerks  should 
have  been  told  not  to  make  oat  this  policy 
in  conforming  with  the  particalar  slip. 
Therefore  I  say  they  had  authority  to 
make  out  this  policy. 

It  comes  in  troth  to  this  :  If  the  nnder- 
wiiting  officials  of  the  establishment,  who 
had  the  power  to  elect  to  avoid  this  in- 
surance, had  been  minded  to  do  so,  they 
shoald  have  told  the  clerks  not  to  make 
oat  the  policy,  or  the  directors  not  to 
execute  it ;  and  if  by  the  effect  of  Xenoa 
T.  Wickham  (8)  the  poUcy  vested  in  the 
assured  from  the  time  it  was  executed, 
then  it  should  either  not  have  been  exe- 
cuted without  a  protest,  or  it  should  not 
have  been  executed  at  all. 

Then  it  was  B^,id,  and  I  understand  this 
to  be  my  brother  Cleasby's  difficulty,  that 
the  delivering  out  :of  this  policy  was  a 
thing  which  the  defendants  could  not 
help  because  they  had  engaged  to  do  it, 
and  how  can  a  man  he  said  to  elect  by  an 
act  which  he  does  under  compulsion  P  A 
proposition  so  stated  is  difficult  to  deal 
with,  but  in  truth,  in  one  sense,  it  is  not 
done  under  compulsion.  No  doubt  it  is 
done  under  compulsion  in  the  sense  that 
as  men  of  honour  they  must  do  it,  but 
still  as  men  of  honour  they  may  do  it 
with  a  qualification ;  they  may  say,  "  we 
refuse  to  deliver  this  to  you  in  further- 
ance of  the  contract  unless  you  insist  upon 
it  with  the  view  to  try  the  question  be- 
tween us,  and  then  we  will  dehver  it  with 
a  protest."  Moreover  it  is  not  binding 
upon  them  in  point  of  law,  and  therefore 
if  they  do  it  as  a  matter  of  honour  surely 
they  may  do  so  under  such  circamstances 
as  will  not  cause  them  to  lose  any  right 
which  they  may  have.  When  therefore 
the  time  arrived  for  the  giving  out  of  the 
policy,  or  perhaps  for  the  execution  of  it, 
it  should  either  have  been  refused  or  given 
with  an  intimation  that  the  defendants 
elected  to  avoid  the  contract. 

I  think,  therefore,  that  there  was  a  mis- 
direction in  that  respect,  and  that  there 
must  bo  a  new  trial.  I  think  I  should  leave 
the  question  in  this  way  to  the  jury : 
"Here  is  an  act,  which,  unexplained, 
shews  that  the  defendants  are  treating  the 
contract  as  a  subsisting  one,  but  if  in  the 


surrounding  circumstances,  or  in  any  way, 
you  can  find  out  that  the  assured  was  not 
warranted  in  so  considering  it,  then  you 
may  find 'for  the  defendants;  but  prinui 
facie  it  is  an  election  by  the  defendants 
not  to  avoid  the  contract,  and  it  is  for 
them  to  shew  from  some  accompanying 
circumstances  that  the  broker  had  no 
right  BO  to  understand  it." 

As  to  the  evidence  I  cannot  but  think 
that  Fisk  and  Pritchett  intended  to  go  on 
with  the  insurance.  I  do  not  think  they 
cared  for  that  telegram  of  which  they 
had  notice,  and  I  should  doubt  extremely 
whether  the  verdict  was  not  against  the 
weight  of  evidence  on  that  point.  I 
mention  that  to  shew  how  reasonable  it 
is  to  suppose  that  Frevito  the  broker  took 
the  same  view  of  the  telegram,  and  how 
hard  it  is  that  he  should  be  induced  by 
the  defendant.-)'  conduct  not  to  exercise 
the  power  he  had  of  insuring  elsewhere, 
for  that  he  could  have  done  so  is  abun- 
dantly clear  upon  the  evidence. 

Gleasby,  B. — As  to  the  first  point,  I 
have  looked  very  carefully  through  what 
took  place  at  the  trial,  and  I  have  come 
to  the  conclusion,  that  the  concealment 
by  the  plaintiff  himself  of  the  memo- 
randum published  in  the  Mercury  of  the 
10th  of  October  went  to  the  jury,  that 
they  entertained  it  and  founded  their  judg- 
ment upon  it.  I  think  that  the  finding 
of  the  jury  that  there  was  a  material 
concealment  is  warranted  by  the  evi- 
dence, and  there  is  sufficient  to  satisfy 
me  that  they  came  to  that  condusiou 
upon  the  evidence  of  the  memorandum 
being  concealed,  the  whole  question  of 
concealment  having  gone  to  them.  That 
being  so,  I  do  not  thmk  that  because  the 
learned  Judge  may  not  have  distinctly 
left  the  concealment  of  the  memorandum 
to  the  jury,  we  ought  to  interfere.  The 
only  question  for  us  is,  is  there  a  finding 
by  the  jury  on  the  matter  ?  At  the  same 
time  I  may  say,  that  if  this  were  the 
only  question  in  the  case,  my  brothers 
being  of  opinion  that  this  matter  was  not 
sufficiently  entertained  by  the  jury,  I 
might  be  influenced  by  their  opinion  to 
the  extent  of  not  insisting  on  my  own. 
But  as  there  is  another  question  of  vast 
and  general  importance  on  which  I  ddSet 
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fW>m  them,  I  have  felt  bound  to  state  my 
opinion  on  both  qnestions. 

The  great  question  is  the  question  of 
election.  Did  the  giving  out  of  the  policy 
without  saying  anything,  operate  as  a 
waiver  of  the  defendant's  right  to  avoid 
the  contract?  I^ quite  agfree  that  a  man 
may  either  by  agreement  or  by  his  con- 
dact  elect  to  waive  any  objection  there 
may  be  to  a  voidable  contract,  and  that,  if 
he  does  so  by  his  conduct  in  any  way,  he 
cannot  afterwards  set  up  that  as  a  defence. 
The  conduct  here,  was  the  giving  out 
the  policy  without  any  indication  that 
the  underwriters  reserved  any  right  to 
insist  upon  the  objection  which  they  now 
raise.  That  depends  upon  what  the  effect 
of  giving  out  the  policy  is. 

Now,  what  was  the  real  position  -of 
the  parties  when  the  telegram  was  known 
to  the  defendants?  I  cannot  for  a 
moment  believe  that  there  was  any 
intention  on  the  port  of  the  defend- 
ants of  insuring  against  the  contin- 
gency of  the  Cambria  being  the  vessel 
on  the  rocks.  Previtc's  subsequent 
letters  and  the  whole  nature  of  the  case 
shew  that.  The  iasarance  had  been 
taken  before  there  was  the  least  idea  of 
any  ressel  being  on  the  rocks.  The  pre- 
mium of  eight  guineas  was  attributed  to 
the  class  of  vessel,  to  its  character  which 
could  be  easily  ascertained,  and  to  the 
fact  of  a  very  considerable  period  having 
elapsed.  The  premium  was  fixed  upon 
that  footing,  and  I  cannot  entertain  the 
idea  that  it  was  a  sort  of  wager  upon  the 
ambiguity  of  the  telegrams.  When 
Previtc's  attention  was  called  to  the  tele- 
gram, he  said,  "  Oh  !  I  knew  of  all  that 
before,  that  is  nothing ; "  and  I  read  what 
took  place  as  an  assurance  by  Previt6, 
that  this  was  information  which  did  not 
affect  in  the  slightest  degree  the  slip 
which  had  been  executed.  Upon  that 
footing,  it  appears  to  me  the  transaction 
really  went  on,  that  is,  upon  the  old 
footing,  and  if  so,  it  is  conclusive  against 
the  notion  of  an  election,  which  would 
introduce  a  new  idea  altogether,  viz., 
the  idea  of  the  Gambria  being  the  vessel 
upon  the  rocks.  That  seems  to  me  to 
throw  the  case  out  of  the  area  of  election 
altogether. 

But,  supposing  it  to  come  vrithin  the 


area^of  election,  and  supposing  this  in- 
formation to  be  a  real  disclosure  of  a 
material  fact,  then  what  is  the  effect  of 
giving  out  the  policy?  The  contract, 
and  the  only  contract,  is  made  by  the 
slip.  It  may  be  said,  that  a  written 
contract  is  afterwards  made  by  the  policy, 
but  there  is  no  fi-esh  contract.  A  con- 
tract is  the  concurrence  of  intention  in 
two  parties,  one  promising  something  to 
the  other  who  on  his  part  accepts  such 
promise.  The  contract  itself  is  made, 
and  is  in  one  sense  binding  at  the  time 
when  the  parties  separate  with  this  idea 
in  the  mind  of  each.  Section.  17  of  the 
Statute  of  Frauds  says,  "  No  contract  for 
a  sale  shall  be  allowed  to  be  good  except 
it  be  in  writing,"  Ac,  and  in  section  4 
what  takes  place  by  word  of  mouth  is 
spoken  of  as  the  contract.  The  question 
as  to  its  being  good  in  point  of  law  or 
enforceable  is  different  altogether.  The 
contract  here  was  made,  and  was  binding 
in  one  sense,  as  a  matter  of  right  and 
conscience.  That  is  not  a  matter  in  which 
it  can  be  supposed  that  there  is  one  law 
in  one  country  and  another  law  in  another. 
The  obligation  is  universal,  and  is  one 
upon  the  influence  of  which  all  the  trans- 
actions of  life  depend. 

The  case  &lls  under  the  class  of  acta 
which  must  be  consecutive,  but  which  are 
intended  and  supposed  to  be  contempo- 
raneous, acts  which  are  taken  to  be  done 
uno  flatu.  If  the  slip  is  initialed,  and 
the  premium  paid  or  engaged  to  be  paid, 
then  whenever  the  policy  is  given  out, 
whether  an  hour  after,  or  two  days 
after,  or  put  in  some  place  of  deposit, 
it  is  as  between  the  parties  to  be  taken  tta 
done  uno  flatu  with  the  time  when  the 
contract  was  entered  into,  and  it  will 
operate  in  that  way.  It  might  be  merely 
going  from  one  room  to  another,  and  then 
everybody  would  say  it  was  one  act. 

This  seems  to  me  to  be  agreeable  to 
the  view  taken  of  this  matter  both  in 
Gory  v.  Padon  (G)  and  in  Xenos  v.  Wick- 
ham  (8).  In  Gory  v.  Patton  (6)  the  Court 
regarded  the  policy  as  given  out — I  may 
say — uno  flutu  with  the  slip,  for  thongn 
a  material  fact  became  known  to  the 
assured  after  the  slip  was  initialed  and 
before  the  policy  was  given  out,  yet 
the  Court  held  that  the  assured  was  en- 
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titled  to  consider  the  matter  aa  concluded 
by  the  slip,  and  was  under  no  obligation 
whatever  to  communicate  the  fact  so  as 
to  place  the  underwriter  in  the  position 
of  making  an  election.  Therefore  they 
held  that  the  policy  and  the  slip  must  be 
taken  to  be  the  same  document  bo  far 
as  regards  the  time  when  they  were 
agreed  to. 

Tfie  House  of  Lords  in  X^tnios  t.  TTi'cfc- 
}w,tn,  (8)  dealt  with  the  question  in  a  man- 
ner which,  I  think,  jastifies  the  conclusion 
which  I  have  arrived  at.  They  considered 
that  the  actual  delivery  of  the  poUcy  was 
not  requisite,  but  that  if  it  were  placed  in 
a  pigeon-hole  it  would  have  the  same 
effect,  being  nothing  more  than  the  formal 
conclusion  and  completion  of  the  con- 
tract entered  into  before. 

That  being  so,  I  think  the  doctrine  of 
election  does  not  apply  at  all.  The  mind  is 
not  at  that  time  directed  to  any  other  idea 
than  that  of  giving  the  formal  document 
for  the  purpose  of  carrying  out  the  pre- 
vious contract.  The  poUcy  is  delivered 
out  as  a  matter  of  course.  Can  that 
which  is  done  as  a  matter  of  course  be 
regarded  as  an  act  which  is  to  operate  as 
an  election  whether  the  contract  is  to  go 
on  or  not?  I  think,  therefore,  the 
learned  Judge  was  quite  right  upon  this 
part  of  the  case  in  not  telling  the  jury 
that  the  giving  out  of  the  policy  was  of 
itself  an  election  not  to  avoid  the  con- 
tract, but  leaving  the  question  generally 
to  them  whether  the  defendants  had 
elected  to  go  on  with  the  contract ;  and 
upon  that  I  think  the  verdict  of  the  jury 
was  right.  I  think,  therefore,  that  there 
ought  not  to  be  a  new  trial. 

IRule  absolute. 


Attorneys— Chester  &  Co.,  agents  for  Lace,  Banner 
&  Co.,  Liveroool,  for  plaintiffs;  Thomas  & 
Hollams,  foi  defendants. 
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Copyright — Infringement — Engravings 
— Fair  Use  by  one  Autlwr  of  another's  Pub- 
lications. 

Between  the  years  1849-1867  there  aj>- 
peared  in  the  weeUy  numbers  of  "  Punch" 
many  woodcuts  caricaturing  Napoleon  III. 
In  1871  the  defendant  published  a  book,  of 
which  Part  I.  consisted  of  a  letter-press 
history  of  Napoleon's  life.  Part  II.  wot 
called,  "  I'he  same  story  as  told  by  popular 
caricatures  of  tlie  last  thirty  years,"  and 
consisted  of  woodcuts  copied  from  many 
English  and  foreign  publications.  Nine  of 
these  ivere  exact  copies  in  reduced  size  of  the 
whole  or  part  of  nine  woodcuts  which  had 
appeared  in  nine  separate  numbers  of 
"■Punch"  during  the  above  period,  and 
were  inserted  without  any  acknowledgement 
tlMt  they  had  appeared  in  "  Punch."  The 
registered  proprietors  of  "Punch"  brought 
an  action  for  this  infringement  of  their 
copyright  in  the  above  nine  numbers,  each 
of  which  was  described  in  the  declaration 
as  a  "  book  or  sheet  of  letter -press :  " 

The  GouH  finding  as  a  fad  that  the  de- 
fendant's book  was  published  with  the  same 
object  aa  ''Punch,"  namely,  to  amuse  the 
public  and  to  make  a  profit  by  the  sale,  hdd 
that  there  had  been  an  infringement. 

The  first  count  alleged  that  the  plain- 
tiffs were  the  proprietors  of  a  subsisting 
copyright  in  a  book  or  sheet  of  letter- 
press  separately  published  entitled  Punch, 
or  the  London  Charivari,  and  numbered 
391,  and  the  defendant,  after  the  passing 
of  5  A  6  Vict.  c.  45,  did  wrongfully  and 
without  the  consent  in  writing  of  the 
plaintiffs  print  or  cause  to  be  printed  for 
sale  divers  copies  of  certain  parts  of  the 
said  book  or  sheet  of  letter-press  contrary 
to  the  statute. 

The  remaining  eight  counts  contained 
similar  complaints  as  to  Nos.  416,  546, 
603,  604, 088,  738,  913,1,347  respectively. 

Plea,  Not  guilty.     Issue  thereon. 

At  the  tnal,  before  Bramwell,  B.,  in 
Middlesex,  on  June  14,  1872,  it  was  ad- 
mitted that  the  plaintiffs  are  the  ownera 
of  the  copyright  in  Punch,  and  were  so 
during  the  period  when  the  nine  numbers 
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were  published  containing  the  woodcnts, 
(he  copying  of  which  is  complained  of. 
In  1871  the  defendant  published  a  book 
entitled,  "  The  Man  of  his  Time.  Part  I., 
The  StoiT  of  the  Life  of  Napoleon  III.  by 
James  M.  Haswell.  Part  II.  The  Same 
StoTvas  told  by  Popular  Garicatares  of  the 
last  Thirty  Years.  London :  John  Cam- 
den Hotten,  Piccadilly." 

This  book  was  put  in  evidence,  and  it 
appeared  that  the  preface  contained,  inter 
alici,  the  following  remarks — "  The  reader 
will  not  be  able  to  complain  that  a  one- 
sided view  of  the  life  of  Napoleon  III. 
has  been  set  before  him  in  this  work. 
The  text  forms  one  chronicle,  the  illus- 
trations another,  and  certainly  a  very 
different  one.  Between  the  two  the  reader 
will  doubtless  arrive  at  an  opinion  not 
veiy  far  from  the  truth. 

"The  publisher  takes  upon  himself 
whatever  responsibility  rests  in  the  selec- 
tion of  the  pictures  illustrating  this 
volnine.  After  he  had  looked  over  what 
Mr.  HaOTrell  has  written  about  the  Em- 
peror, he  felt  that  there  still  remained  a 
part  of  the  story  untold,  namely,  that  • 
part  which  is  contained  in  the  public 
caricatures  appearing  immediately  after 
each  important  event  in  our  hero's 
career." 

Part  I.  consisted  of  more  than  300 
pages  of  letter-press,  and  for  all  that 
appeared  to  the  contrary  was  original 
matter.  Part  U.  consisted  of  a  great 
number  of  woodcuts,  with  ezplnnatory 
letter-press,  printed  on  leaves  which  were 
inserted  at  intervals  between  the  leaves 
of  Part  I.  There  was  no  connexion  be- 
tween Part  I.  and  Part  II.  nor  any  refer- 
ence in  the  one  to  the  other,  except  that 
Napoleon  III.  was  the  subject  of  both, 
and  that  the  dates  of  the  woodcnts  and 
the  events  they  illustrated  corresponded 
to  the  dates  and  the  events  related  in 
those  porfions  of  Part  I.  where  the  wood- 
cuts were  respectively  inserted.  Of  these 
woodcuts  nine  were  copied  in  reduced 
size  from  the  large  cartoons  which  ap- 
peared in  Punch  from  the  6th  of  Jannary, 
1849,  to  the  4th  of  May,  1867.  One  in- 
stance  will  snfBloe  to  shew  the  mode  of 
copying.  In  No.  604  of  Punch  appeared 
a  cartoon  representing  the  Emperor  as  an 
eagle  dressed  in  an  ermine  robe,  bending 


over  the  Empress ;  on  her  lap  the  eagle 
places  one  foot,  of  which  she  is  cutting 
the  claws  with  a  pair  of  scissors.  At 
the  bottom  of  the  cartoon  were  the 
words,  "The  Eagle  in  Love."  In  one 
comer  were  "  February  6,  1853,"  and  in 
the  other  the  initials  of  a  well  known 
artist.  The  words  and  the  whole  of  the 
picture,  except  the  artist's  initials  and 
"February  5,"  were  exactly  reproduced 
in  reduced  size  in  the  defendant's  book, 
and  there  were  added  the  following  words 
not  taken  from  Punch — "  A  season  of  sun- 
shine. We  have  already  ventured  to 
make  a  cursory  allusion  to  the  susceptible 
temperament  of  the  Prince.  It  was  con- 
sidered expedient  that  the  Emperor  shoold 
find  a  suitable  consort  for  the  Imperial 
throne  ; "  and  so  on  for  two  or  three  para- 
graphs in  the  same  style.  The  other 
eight  instances  resembled  this,  except  that 
in  some  the  defendant  had  exactly  repro- 
duced only  a  portion  of  a  cartoon  and 
some  of  the  words  at  the  bottom.  In 
none  of  the  nine  instances  was  there  any 
acknowledgement  that  the  pictures  were 
taken  from  Punch. 

It  was  admitted  that  to  obtain  illastra- 
tions  the  defendant  had  employed  a  person 
to  search  Punch  for  thirty  years  back,  the 
Illustrated  London,  Neios,  and  several 
comic  and  illustrated  periodicals  ;  also  the 
Paris  Charivari,  and  many  other  French, 
Oerman,  Italian,  and  American  publica- 
cations,  and  that  his  book  contained  many 
illustrations  copied  from  these  publica- 
tions. The  whole  series  of  PuTich  from 
1848  to  the  present  date  was  put  in,  and 
it  was  admitted  that  daring  that  period 
Punch  had  published  many  caricatures  of 
Napoleon  besides  those  which  the  defend- 
ant had  copied.  The  nine  illustrations 
copied  from  Punch  bo»e  a  very  small  pro- 
portion to  the  number  of  illustrationB 
copied  from  the  other  publications. 

The  defendant's  counsel  contended  that 
the  defendant  had  made  only  a  fair  use  of 
Pivnch  for  the  purpose  of  illustrating  a 
distinct  and  original  work. 

The  verdict  was  entered  for  the  plain- 
tiffs for  40».,  by  consent,  leave  being 
reserved  to  the  defendant  to  move  to  enter 
it  for  him,  if  the  Court,  sitting  as  a  jury, 
should  think  there  had  been  no  infringe- 
ment of  the  plaintiffs'  copyright. 
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Parry,  Serjt.,  Laving  obtained  a  mle 
niw  accordingly  (1), 

Manistij  and  B.  0.  WiUiams,  for  the 
plaintiffs,  shewed  cause,  and  relied  on 
Bogue  v.  Soulston  (2). 

Parry,  Serjt.  and  /.  0.  Griffits,  in  sup- 
port of  the  mle. — The  defendant's  book 
is,  to  nse  Lord  Eldon's  words  in  Williiiis 
y.  Aildii  (3),  "  a  legitimate  nse  of  the 
plaintiffs'  publication  in  the  fair  exercise 
of  a  mental  operation,  deserving  the  cha- 
raoter  of  an  original  work."  This  test 
was  approved  by  Lord  Cottenham  in 
Bramwell  v.  Halconib  (4).  In  Gary  v. 
Kearsley  (5),  Lord  EUenborongh  said, 
"  That  part  of  the  work  of  one  author  is 
found  in  another,  is  not  of  itself  piracy,  or 
sufficient  to  support  an  action :  a  man 
may  fairly  adopt  part  of  the  work  of 
another.  .  .  .  The  question  will  be,  was 
the  matter  so  taken  used  fairly  ....  and 
without,  what  I  may  term,  the  animiu 
furandi  f  "  That  ruUng  was  approved  by 
Wood,  V.O.,  in  Spiers  v.  Brown  (6).  In 
Martin  v.  Wright  (7),  Shadwell,  V.O., 
said,  "  any  person  may  copy  and  publish 
the  whole  of  a  literary  composition,  pro- 
vided he  writes  notes  upon  it,  so  as  to 
present  it  to  the  public  coimected  with 
matter  of  his  own."  The  defendant's 
book  is,  in  the  words  of  Manle,  J.,  in  Sweet 
V.  Benning  (8),  "  a  different  work  and 
made  with  a  different  object  and  result 
from  the  work  of  the  plaintiff."     See  also 


(1)  The  ground  stated  in  the  rule  itself  wm, 
"  that  there  was  no  evidence  of  any  in^ngeincnt 
of  copyright,"  but  on  the  argument  it  was  agreed 
that  the  real  question  was  that  reserved  at  the 
trial  as  stated  above, 

(2)  6  De  Gex  &  S.  267 ;  s.  c.  21  Law  J.  Sep, 
(n.3.)  Chanc.  470. 

(8)  17  Ves.  427. 

(4)  3  Myl.  &  Cr.  788. 

(5)  4  Esp.  169. 

(6)  6  W.  B.  363. 

(7)  6  Sim.  27. 

(8)  16  Com.  B.  Eep.  485;  s.  c.  24  Law  J.  Bop. 
N.S.)  C.P.  180. 


Murray  t.  Bogue  (9).  Pwiek  is  a  col- 
lection of  comie,  satirical,  sentimental 
comments  on  the  innumerable  topics  of 
the  day,  and  is  a  work  of  infinite  variety. 
The  defendant's  book  is  a  work  with  one 
single  object,  and  in  composing  it  the 
author  ia  entitled  to  use  contemporary 
lustoiies. 

Kelly,  C.B. — I  think  the  plaintiffs  are 
entitled  to  our  judgment.  The  general 
question  is  one  of  gpreat  interest  and  im- 
portance, but  it  is  difficult  to  lay  down 
any  fixed  rule  or  principle  for  this  or  any 
other  case,  for  it  is  no  doubt  to  some  ex- 
tent a  question  of  degree. 

Let  us  clear  the  way  by  shewing  that 
there  is  no  technical  difficulty  as  regards 
the  language  of  the  statute  and  the  thing 
pirated.  The  statute  5  &  6  Vict.  c.  45, 
protects  a  "book  or  sheet  of  letter-press." 
Now  the  plaintiffs'  publication  is  one 
sheet,  which  by  folding  is  made  into  the 
shape  of  a  book,  and  consists  partly  of 
letter-press  and  partly  of  what  may  be 
called  by  the  generic  tei-m  of  "  pictures," 
whether  they  be  woodcuts,  or  etchings,  or 
any  other  form  of  engravings.  Therefore 
Punch  consists  of  a  "  book,"  within  the 
meaning  of  the  statute,  and  of  pictures 
most  of  which  were  accompanied  by  a 
small  portion  of  letter-press.  Nine  of 
these  pictures,  which  appeared  in  nine 
several  publications  during  the  years  firom 
1849  to  1867,  the  defendant  copied  into 
his  own  book  in  the  form  of  woodcuts, 
accompanied  in  some  instances  by  expla- 
nations of  lus  own. 

It  was  argued  that  to  take  a  single 
picture  illustrated  by  letter-press  would 
not  bo  such  an  infringement  of  the  e&py- 
right  as  would  give  a  right  of  action. 
It  is  not  safe  to  lay  down  any  general 
rule  on  the  subject,  but  I  can  imagine 
a  case  where  the  copying  of  a  single  pic- 
ture would  not  be  piracy.  To  take  the 
case  put  by  my  brother  Bramwell,  where 
you  would  have  to  take  into  consideration 
the  intention  of  the  copyer,  and  the 
nature  of  the  two  works — if  a  man  who 
published  his  travels  in  distant  countries 
gave  an  account  of  some  Chinese  dish, 

(9)  1  Drew.  353;  e.  c.  22  law  J.  Rep.  (xj.) 
Chanc.  467. 
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and  another  writer  pnblisliiug  a  cookery 
book  containing  accounts  of  rarions 
dishes,  in  order  to  illustrate  Chinese 
cookery  copied  the  first  man's  account  of 
the  Cbanese  dish,  no  one  would  say  that 
was  piracy.  So  if  any  one  published  a 
history  in  which  were  likenesses  of  dif- 
ferent kings  in  etchings  or  woodcuts,  and 
some  one  else,  publishing  a  history  of  an- 
other  character,  and  for  another  purpose 
copied  a  likeness  of  one  of  the  kings, 
no  jury  would  be  justified  in  holding  it 
piracy. 

But  on  the  other  hand  I  can  imagine 
the  copying  of  a  woodcut,  though  only 
a  single  one,  under  circumstances  which 
would  make  it  manifest  piracy.  Sup- 
pose a  work  contained  a  meritorious 
engraving  of  the  likeness  of  some 
distinguished  person — for  instance,  of 
Mary  Queen  of  Scots,  taken  from  'an 
original  authentic  picture,  and  an  un- 
doubted perfect  likeness,. and  the  only  one 
published,  some  persons  would  give  any 
price  for  a  book  with  such  an  engraving. 
If  under  these  circumstances  another 
person  copied  the  engraving  into  a  work 
of  his  own,  though  of  another  character 
and  for  another  purpose,  yet  a  jury  would 
be  justified  in  holding  it  piracy. 

That  would  be  the  case  of  copying  a 
single  picture,  but  the  question  here  is 
whether  the  defendant  bos  not  appro- 
priated a  substantial  ]X)rtion  of  the  plain- 
tiffs' publication  for  bis  own  work,  and 
for  the  purpose  of  obtaining  that  profit 
for  himself  which  the  plaintiffs'  publica- 
tion would  naturally  obtain  for  the  plain- 
tiffs. It  is  undeniable  that  the  plaintiffs 
must  have  paid  largely' for  these  cartoons, 
which  are  often  very  meritorious  as  works 
of  art.  On  what  principle  can  the  defend- 
ant entitle  himseU'  to  the  profit  which  he 
may  obtain  by  publishing  these  pictures  of 
great  value  ? 

As  my  brother  Pigott  observed,  the 
plaintiffs  might  themselves  at  some  tinxe, 
perhaps  when  Napoleon  returned  to  these 
shores  an  exile  after  the  German  wai^, 
wish  to  publish  the  caricatures  of  him 
which  had  appeared  in  previous  years  in 
Punch,  and  they  might  wish  to  include 
the  cartoons  the  subject  of  this  action.  la 
it  not  possible  that  many  people  who 
might  think  of  buying  such  a  republica- 


tion from  the  plaintiffs,  might  be  told  that 
they  would  find  all  the  best  pictures  ridi- 
culing Napoleon  in  the  defendant's  pub- 
lication, which  perhaps  they  might  buy  at 
less  price  than  the  plantiffs'  republication  P 
Would  not  that  be  a  direct  money  loss  to 
the  plaintiffs  P 

Without  laying  down  any  general  mle, 
the  principle  on  which  I  give  my  decision 
is,  that  when  anyone  transfers,  not  mere 
extracts,  but  a  substantial  portion  of  an- 
other person's  published  work,  from  which 
the  original  author  might  derive  profit, 
and  does  this  with  a  view  to  his  own  pro- 
fit, no  jury  ought  .to  hesitate  to  find  that 
it  is  piracy. 

Bogue  v.  Houlston  (2)  seems  to  me  to 
be  directly  in  point.  There  the  plaintiff 
had  published  a  book,  illustrated  by 
woodcuts.  The  defendant  published  an- 
other book,  and  inserted  copies  of  some 
of  the  plaintiff's  woodcuts.  How  does 
that  case  differ  from  this  P  An  injunc- 
tion was  there  granted,  and  a  Court 
of  Chancery  does  not  grant  injunctions 
except  where  the  matter  is  free  from 
doubt.  Had  the  case  been  doubtful,  the 
Court  would  have  left  the  plaintiff  to  his 
remedy  by  action  at  law. 

Therefore,  on  principle  and  authority,  I 
think  the  plaintiffs  entitled  to  our  judg- 
ment. 

Beamwell,  B.  —  I  have  come  to  the 
same  opinion,  though  not  without  some 
doubt.  Some  amount  of  taking  from  the 
works  of  another  person  is  allowable. 
The  question  is  one  of  quantum,  and  this 
seems  to  be  one  of  the  cases  that  lie  on 
the  bord^. 

The  plaintiffs  are  the  proprietors  of 
this  "book  or  sheet  of  letter-press,"  as 
it  is  described.  Now  when  a  man  pub- 
lishes anything  which  adds  to  the  gene- 
ral stock  of  knowledge,  the  rule  is,  that 
everyone  else  has  a  right  to  avail  himself- 
of  it.  To  take  the  illustration  I  put 
during  the  argument,  if  a  man  sees  some 
fact  on  the  subject  of  food  mentioned  in 
a  book  of  travels,  he  may  fairly  take  the 
statement  of  that  &at,  and  transfer  it  to 
a  book  he  himself -is  writing  on  food.  So 
here,  if  the  defendant  had  said,  "  I  pro- 
pose to  illustrate  the  career  of  Napoleon 
lU.  by  quotations  from  satirista,"  and 
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'with  regard  to  tlie  period  of  1848  and 
1849  haii  said  in  his  book,  "  Punch  at 
that  time  said,  'France  has  got  a  new 
toy,' "  (10)  ;  nay,  more,  if  he  had  qnoted 
the  letter-press  of  Punch  to  a  reasonable 
extent,  that  would  have  been  no  piracy. 
So,  if  he  had  gone  on,  and  with  r^ard 
to  a  later  period  had  said,  "  At  this  time 
the  opinion  in  England  of  Napoleon 
seems  to  have  been  more  favourable,  for 
he  was  represented  in  Punch  as  meeting 
with  Prince  Albert,  and  smoking  a  cigar 
with  him"  (11)  ;  and  if  he  had  gone  on 
to  quote  the  letter-press  in  moderation, 
that  would  have  been  no  piracy. 

The  defendant,  therefore,  might  have 
bortowed  from  Punch  to  a  certain  extent. 
But  he  was  not  content  to  do  that,  but  re- 
produced the  pictures  published  in  Punch 
for  the  same  purpose  as  that  for  which  they 
were  published  in  Punch,  namely,  to  make 
people  laugh,  and  that  is  piracy;  and 
therefore  I  think  the  plaintiffs  are  enti- 
tled to  judgment. 

I  cannot  help  adding — what  does  not 
indeed  involve  any  general  principle — 
that  I  much  doubt  if  the  plaintiffs  could 
prove  that  they  had  suffered  40».  damage. 


(10)  The  first  of  the  nine  woodcuts  was  pub- 
liiihed  in  Punch  of  January  6th,  1849,  and  repre- 
sented (inter  alia)  a  French  Boldier  playing  with 
a  mannikin  toy  in  the  likeness  of  Napoleon. 
Underneath  were  the  words,  "Young  France's 
new  toy."  The  defendant  copied  this  part  of  the 
picture,  and  added, "  1848-9— The  Prince-Presi- 
dent: This  is  young  France's  new  toy,  from  the 
pencil  of  an  English  caricaturist,  who  cleverly 
sums  up  the  situation.  The  popularity  of  the 
Prince  was  then  considerable,  for,  as  delineated 
in  the  sketch,  he  was  ready  at  that  moment  to 
jump  whichever  way  France  should  please  to  pull 
the  string! 

(11)  In  another  of  the  nine  cartoons  (Sept.  1st, 
1855)  Punch  represented  the  Empress  of  the 
French  stroking  the  British  lion.  Queen  Victoria 
playing  with  the  French  eagle,  and  Prince  Albert 
lighting  his  cigar  at  the  Emperor's.  Underneath 
were  the  words,  "  La  Belle  Alliance,  1866."  The 
defendant  copied  the  whole  of  the  picture  and  the 
words,  and  added  other  explanatory  words. 


PiooTT,  B. — I  am  of  the  same  opinion. 
The  only  question  here  is  one  of  degree, 
and  that  is  a  question  which  in  each 
case  must  be  judged  by  its  own  circum- 
stances. The  publication  of  Punch  is 
evidently  a  valuable  property  to  the 
plaintiffs,  and  the  vital  part  of  each  num- 
ber— that  part  which  attracts  most  atten- 
tion, to  which  people  look  first — is  the  large 
cartoon  in  the  middle.  These  cartoons 
are  the  result  of  original  labour  and  skill, 
and  of  much  expenditure  of  money,  and 
they  must  be  valuable  to  the  plamtiffs, 
not  only  in  their  present  form,  tiie  origi- 
nal sheet,  but  to  republish  by  themselves. 
The  question  for  us  is,  whether  the  ap- 
propriation by  the  defendant 'of  nine  of 
these  cartoons  is  piracy,  and  this  would 
be  a  question  for  the  jury.  I  think  that, 
beyond  all  doubt,  it  is  piracy. 

If,  instead  of  this,  the  case  had  been 
that  of  an  anecdote  told  in  a  biography, 
and  a  person  introducing  into  a  novel  of 
his  own  composition  the  anecdote  in  the 
very  words  of  the  biographer,  that  would 
not  be  piracy.  If,  ou  the  other  hand, 
some  weekly  publication  which  was  issued 
later  in  the  week  than  Punch,  appropri- 
ated and  published  one  single  cartoon  which 
had  been  published  in  Punch  a  day  or 
two  before,  that  would  be  a  substantial 
piracy.  The  present  is  said  to  be  an 
intermediate  case,  but  I  cannot  distin- 
guish it  from  the  case  I  last  put. 

The  object  of  Punch  is  to  amuse,  and 
by  satire  to  instruct,  and  it  is  sold  for 
profit.  The  defendant  had  all  those  ob- 
jects in  view  when  he  published  his  book. 
I  think,  therefore,  the  defendant  is  guilty 
of  an  infringement  of  the  copyright  of  the 
plaintiff's  publication. 

Stile  discliar ged. 


Attorneys — Chester,  Urquhatt,  &  Co.,  for  plaia- 
tiffis;  Hughes  &  Son,  for  defendant 
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Payment  into  Oouri — Bond  for  Payment 
of  Money  by  Instalments — Penalty — Com^ 
man  Law  Procedure  Act,  1860  (28  ^  24 
Viet.  e.  126),  a.  26—8  ^  9  Will.  3.e.  11.  s.  8. 

Tlie  plaintiff  sued  for  the  penalty  in  a 
bond  condiUoned  for  avoidance  if  half  the 
penalty  with  interest  were  paid  by  instai- 
ments  on  several  fixed  days,  and  alleged  as 
a  breach  the  non-payment  of  one  of  the  in- 
ttahnents,  the  <me  for  the  payment  of  the 
subsequent  instalments  not  having  arrived. 
The  defendants  pleaded  payment  into  Court 
of  the  sum  due  tn  respect  of  tlie  one  instal- 
ment unth  interest  •■-^Held,  a  bad  plea,  such 
a  boTid  not  being  vnthin  section  25  of  the 
Common  Law  Procedure  Act,  1860. 

Declaration  on  a  bond,  dated  the 
28rd  of  March,  1868,  for  5,000Z.,  sub- 
ject to  a  condition  that  the  same  should 
be  Toid  if  the  defendants  or  either  of 
them,  their  or  either  of  their  heirs,  exe- 
cutors or  administrators,  should  pay  to 
the  plaintiff,  his  executors  or  adminis- 
trators or  assigns,  2,5002.,  with  interest 
after  the  rate  of  5{.  per  cent,  per  annum, 
by  the  instalments  and  in  manner  follow- 
ing, that  is  to  say,  400{.  on  the  first  day 
of  January  in  each  of  the  several  years 
of  1869,  1870,  1871,  1872,  1873,  1874, 
and  600i.  on  the  Ist  day  of  January,  1875, 
together  with  interest  after  the  rate  afore- 
said on  e(u;h  of  the  said  days  of  payment 
for  the  principal  sum  of  2,500!.,  or  so 
mnch  thereof  as  at  or  immediately  before 
the  payment  of  such  instalments  respec- 
tiyely  should  be  due  and  owing,  without 
any  deduction  or  abatement  whatsoever. 
Breach — Non-payment  on  the  Ist  day 
of  January,  1872,  or  at  any  other  time, 
of  the  instalment  of  4001.  which  became 
due  on  that  day  under  the  terms  of  the 
condition,  together  with  interest  at  the 
rate  aforesaid,  upon  so  much  of  the  prin- 
cipal sum  of  2,500{.  as  was  then  due  and 
owing,  whereby  the  bond  became  forfeited. 
And  the  plaintiff  claims  5,000!. 

Plea — ^That  before  suit  the  defendants 
had  paid  to  the  plaintiff  and  the  plain- 
tiff had  accepted  and  received  from  the 
defendants  2291.  Is.  6d.  in  satis&ction 
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and  discharge  of  so  much  of  the  said 
instalment  and  interest ;  and  that  at  the 
commencement  of  this  suit  there  was  due 
to  the  plaintiff  in  respect  of  the  instal- 
ment and  interest  as  aforesaid  210Z.  188. 6d. 
only,  and  no  more ;  and  the  defendants 
bring  into  Court  213Z.  10s.,  and  say  that 
that  sum  is  enough  to  satisfy  the  claim  of 
the  plaintiff  in  respect  of  the  matter 
herein  pleaded  to. 

The  replication  set  out  the  bond,  and 
averred  that  the  instalment  in  the  breach 
and  plea  respectively  mentioned  was  and 
is  the  instaJnfent  of  4D01.  which,  under  the 
terms  of  the  condition,  became  and  was 
due  on  the  1st  day  of  January,  1872, 
and  that  the  sum  of  218J.  10s.,  though 
enough  to  fully  satisfy  all  moneys  due  and 
recoverable  by  the  plaintiff  in  respect  of 
the  instalment  in  the  breach  mentioned, 
is  nevertheless  insufficient  to  satisfy,  and 
the  payment  into  Court  thereof  affords 
no  answer  to  or  satisfaction  of,  the  claim 
of  the  plaintiff  in  the  declaration  made, 
and  his  (the  plaintiff's)  rights  under  8  &  9 
Will.  8.  c.  11. 

There  were  demurrers  to  the  plea  and 
replication,  and  joinders  therein. 

C.  W.  Wood  (J.  Edu-ards  with  him), 
for  the  plaintiff. — ^The  question  is  whether 
money  can  be  paid  into  Court  in  answer 
to  an  action  on  a  bond  for  the  payment 
of  mon^  by  instalments.  The  statute  4 
Anne,  c.  16,  s.  12,  enacted  that "  where  an 
action  of  debt  is  brought  upon  any  bond 
which  hath  a  condition  or  defeazance  to 
make  void  the  same  upon  payment  of  a 
lesser  sum  at  a  day  or  pla-ce  certain,"  pay- 
ment before  action  of  the  principal  anSi  in- 
terest due  by  the  defeazance  or  condition 
might  be  pleaded  in  bar,  though  such  pay- 
ment was  not  made  strictly  according  to 
the  condition  or  defeazance.  And  section 
13  enacted,  "  That  if  at  any  time  ponding 
an  action  upon  any  such  bond  witib  a 
penalty,  the  defendant  shall  bring  into 
the  Court  where  the  action  shall  be  de- 
pending all  the  principal  money  and  interest 
due  on  such  bond,  and  also  all  such  costs 
as  have  been  expended  in  any  suit  or 
suits,  in  law  or  equity,  upon  such  bond, 
the  said  money  so  brought  in  shall  be 
deemed  and  taken  to  be  in  full  satisfaction 
and  discharge  of  the  said  bond,  and  the 
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Court  shall  and  may  give  jadgment  to 
discliarge  everj  each  defendant  of  and 
from  the  same  accordingly."  The  Com- 
mon Law  Frooed'aTe  Act,  1860,  a.  25, 
following  the  above  words  of  s.  12,  en- 
acts, "la  any  action  brought  upon  a 
bond  which  has  a  condition  or  defea- 
zance  to  make  void  the  same  npon  pay- 
ment of  a  lesser  sum  at  a  day  or  place 

certain,  with  a  penalty it  shall 

be  lawful  for  the  defendant,  by  leave  of 
the  Court  or  a  Jndge,  and  upon  such 
terms  as  they  or  he  shall  think  fit,  to  pay 
into  Court  a  sum  of  money  to  answer  the 
claim  of  the  plaintiff  in  respect  of  such 
bond."  But  these  statutes  do  not  apply 
to  a  bond  such  as  the  present  for  the  pay- 
ment of  money  by  instalments — 1  Wins. 
Saund,  p.  46,  note  n  (ed.  1871),  for  such 
a  bond  is  within  8  «fc  9  Will.  3.  c.  11.  s.  8 
—Willoughby  v.  Stmnton  (1),  cited  in  1 
Wnu.  Saund.  p.  70,  note  6.  The  plaintiff 
is  at  least  entitled  to  sign  judgment  for 
the  penalty — Darby  v.  Wilkins  (2). 

HoVeer  (W.  B.  Kennedy  with  him),  for 
the  defendants. — The  plea  is  good. 

[Beamwell,  B. — If  the  defendants  have 
judgment,  what  becomes  of  the  plaintiff's 
security  for  the  remaining  instalments  ?] 

Perhaps,  under4Anne,c.  16,allthemoney 
due  must  be  brought  into  Court,  though 
in  Bridges  v.  Williamson  (3),  the  defend- 
ant had  leave  to  bring  in  the  turears  of 
one  instalment  only.  But  under  the 
Common  Law  Procedure  Act,  1860,  s.  25, 
"  to  answer  the  claim  of  the  plaintiff,"  it 
is  only  necessary  to  pay  "  a  sum  of  money, ' ' 
that  is  the  instalment'  sued  for ;  and  the 
Court  can  impose  such  terms  as  they 
.think  fit.  This  bond  is  within  the  defini- 
tion of  that  section.  In  Bonafaus  v. 
Ryhot  (4),  Lord  Mansfield  said  such  a 
bond  was  clearly  within  4  Anne,  c.  16. 

BsAJfWELii,  B. — I  have  a  very  strong 
opiidon  on  this  case.  If  one  looks  at  the 
history  of  the  law  the  matter  is  quite 
plain.  Originally,  as  now,  on  a  bond  of 
this  kind  a  penalty  incurred  was  a  debt. 
From  that  tlie  Courts  of  Equity  gave 
relief.     The  legislature  funding  that  was 

(1)  6  East  560. 

(2)  2  Str.  958. 

(3)  2  Ibid.  814. 

(4)  3  Burr.  1370. 


the  state  of  things,  thought  it  was  a  piiy 
that  the  parties  should  be  driven,  first  to 
an  action  and  then  to  equity  for  relief. 
They  therofore  enacted  by  8  <fe  9  Will. 
3.  c.  11.  B.  8,  "  that  in  all  actions  .  .  . 
upon  any  bond  or  bonds,  or  on  any  penal 
sum  for  non-performance  of  any  covenants 
or  agreements  in  any  indenture,  deed  or 
writing  contained,  the  plaintiff  or  plaintifls 
may  assign  as  many  breaches  as  he  or 
they  shall  think  fit."  The  section  then 
enacts  that  the  jury  shall  assess  damages 
for  such  of  the  breaches  as  the  plaintiff 
upon  the  trial  of  the  issues  shall  prove  to 
have  been  broken  ;  that  the  like  judgment 
shall  be  entered  on  the  verdict  as  had 
been  usually  done  before  the  statute ;  and 
that  the  judgment  shall  remain  as  a  tax- 
ther  security  to  the  plaintiff  for  damages 
he  might  sustain  by  further  breaches. 

In  the  notes  to  Oavnsford  v.  Oriffilh 
(5),  it  is  said,  "  This  statute  .was  meant 
to  meet  the  case  of  non-performance 
of  covenants  and  agreements  secured  by 
bonds  or  indentures,  and  which  covenants 
are  to  be  performed  at  different  times,  or 
the  moneys  paid  by  instalments."  And. 
in  note  b  the  editors  say  this  statute  does 
not  extend  "  to  common  money  bonds, 
against  the  penalty  of  which  the  Courts 
mve  rehef  by  4  Anne  c.  16,  s.  13.  .  .  . 
Bat.  all  other  bonds,  either  forthe  pay- 
ment  of  money  by  instalments,  or  of  an- 
unities,  or  for  the  performance  of  any 
covenants  or  agreements,  are  within  the 
statute." 

It  is  clear  to  demonstration  that  this 
bond  is  within  8  «fe  9  Will.  3.  c.  11,  and 
that  a  common  money  bond  was  not,  and 
that  the  legislature  intended  that  4  Anne, 
c.  16,  should  apply  to  such  bonds  as 
were  not  within  8  &  9  Will.  3.  c.  11,  and 
not  to  bonds  where  the  plaintiff  might 
bring  a  fresh  action  for  a  fiirther  breach. 

Now  if  the  Common  Law  Procedure 
Act,  1860,  s.  25,  intended  to  deprive  a 
plaintiff  suing  on  such  a  bond  as  the  pre- 
sent of  the  benefit  of  8  <fe  9  Wfll.  3.  c.  11, 
why  should  it  not  also  intend  to  de- 
prive of  that  benefit  all  plaintiff  snin^ 
on  a  bond  conditioned  for  defeasance  r 
If  the  Common  Law  Procedure  Act  ap- 
phes  to  a  bond  for  the  payment  of  monej' 

(5)  1  Wms.  Sannd.  p.  68  (ed.  1871). 
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Ij  instalments,  there  is  no  reason  why  it 
should  not  also  apply  to  a  bond  given  to 
secure  the  fidelity  of  a  clerk;  and  yet 
Bach  a  bond  as  the  latter  is  clearly  not 
within  the  Common  Law  Procedure  Act. 
And  why?  Because  that  Act  was  not 
intended  to  apply  to  cases  which  fell 
within  8  &  .9  Will.  3.  c.  11,  but  to  cases 
within  4  Anne,  c.  16.  The  words  of  the 
Common  Law  Procedure  Act  are,  "a 
bond  which  has  a  condiMon  or  defeazance 
to  make  void  the  same  upon  payment  of  a 
lesser  gum."  Is  a  bond  with  a  condition 
to  make  void  the  same  on  payment  of 
several  instalments  within  those  words 
literally  ?  Certainly  not.  Therefore  this 
bond  is  not  within  the  reason  or  the 
letter  of  the  words  of  the  section.  It  is 
impossible  to  suppose  that  the  legislature 
intended  to  take  away  by  a  side  wind  the 
benefit  of  8  &  9  WiU.  3.  c.  11,  from  such 
bonds. 

In  Land  v.  Harris  (6),  the  obligee  of 
a  bond  for  the  payment  of  money  by  in- 
stalments having  sued  for  the  penalty 
because  one  of  the  instalments  was  not 
paid,  the  Court  refused  to  stay  the  pro- 
ceedings on  payment  of  the  instalment 
and  costs.  The  marginal  note  says  that 
4  Anne,  c.  16,  "  relieves  only  on  payment 
of  the  whole  principal."  But  in  a  later 
case,  Bridges  v.  Williamson  (3),  the  report 
says,  "  The  condition  of  a  bond  was  to 
pay  402.  by  51.  per  annum ;  and  the  de- 
fendant had  leave  to  bring  the  arrears  of 
the  51.  per  annum  into  Court  on  the  Act 
for  the  Amendment  of  the  Law,  viz.,  4 
Anne,  c.  16.  And  the  report  adds,  "  ante 
515,  contra,"  being  a  reference  to  Land  v. 
Harris  {6).  How  fiur  the  matter  was  dis- 
cussed we  cannot  tell ;  but  we  may  Bet  oflF 
those  two  cases  against  each  other. 

Then  as  to  Bonafous  v.  Bybot  (4)  the 
dictum  of  Lord  Mansfield  is  entirely  obiter. 
The  rule  obtained  by  the  defendant  to  stay 
the  proceedings  was  discharged  on  the 
<ground  that  the  defeazance  was  void  be- 
cause the  instalments  had  not  been  punc- 
tually paid,  but  Mr.  Holker  reUed  on  the 
extra-judicial  opinion  of  Lord  Mansfield. 
I  dissent  entirely  from  that  opinion.  It 
seems  that  what  was  passing  in  Lord 
Mansfield's  mind  was  that  it  is  desirable 

(6)l3tr.  515. 


to  violate  the  letter  of  the  law  for  the 
sake  of  expediency.  I  consider  such  a 
view  most  mischievous.  If  the  law  is 
unjust  the  remedy  should  be  supplied  by 
the  legislature  who  can  provide  for  all 
contingencies  without  the  entanglement 
and  confusion  which  always  occurs  when 
judges,  halting  and  doubting  how  far  they 
shall  go,  attempt  to  alter  tike  law  to  suit 
their  own  ideas  of  justice.  These  opinions 
are  sometimes  called  narrow-minded,  but 
I  think  on  consideration  they  will  be 
found  to  proceed  from  a  very  different 
mind. 

"  It  is  surprising,"  says  Lord  Mans- 
field (7),  "  that  after  the  Statute  of 
Usury,  37  Hen.  8,  which  excepts  obliga- 
tions with  condition,  made  upon  ajitst  and 
true  intent,  the  courts  of  law  did  not  con- 
sider the  just  intent  of  a  bond  to  be  prin- 
cipal, interest  and  costs  secured  by  a 
penalty,  and  suffer  the  party  at  any  time 
to  save  the  forfeiture  by  performing  the 
intent."  That  is,  it  is  surprising  the 
Courts  did  not  hold  that  parties  to  a  bar- 
gain did  not  mean  what  they  said  they 
meant.  He  goes  on — "  It  is  more  extra- 
ordinary that  after  this  was  settled  in  a 
Court  of  Equity  to  be  the  nature  of  a 
bond,  and  therefore  eve^^  party  to  a  bond 
understood  it  in  this  sense,  the  Courts  of 
law  did  not  follow  equity,  but  still  con- 
tinned  to  do  injustice  as  of  course." 
That  is,  it  is  injustice  to  suppose  that  the 
parties  meant  what  they  said.  Lord 
Mansfield  entirely  lost  sight  of  the  remedy 
for  injustice  (if  there  be  any)  which  is 
provided  by  the  legislabure.  He  adds, 
"  I  cannot  see  a  doubt  upon  bonds  con- 
ditioned for  payment  of  money  by  instal- 
ments, and  I  am  glad  to  hear  that  it  has 
been  so  determined."  Now  I  cannot  see  a 
doubt  the  other  way,  and  I  therefore  hold 
that  this  bond  is  not  within  4  Anne,  c.  16, 
nor  within  the  Common  Law  Procedure 
Act,  1860,  s.  25,  and  that  the  plea  is  there- 
fore bad. 

Chankell,  B. — I  think  the  plaintiff  is 
entitled  to  judgment.  It  is  conceded  that 
he  is,  unless  this  is  a  bond  within  the 
Common  Law  Prooedore  Act,  1860,  s.  25. 
I  think  that  it  is  neither  within  the  letter 
nor  the  spirit  of  that  Act. 

(7)  3  Burr.  1373. 
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PioOTT,  B. — I  am  of  the  same  opinion. 
It  is  not  necessatyto  discass  the  question 
'whether  the  statute  of  Anne  is  confined  to 
bonds  for  the  payment  of  one  sum  only, 
but  it  clearly  applies  only  to  cases  where 
the  payment  into  Court  satisfies  all  that 
is  due. 

Judgment  for  the  plaintiff. 

Attorneys — G.  R  Forster,  o^nt  for  H.  Standrlng, 
Rochdale,  for  plaintiff ;  Milne,  Kiddle  &  Mellor, 
agents  ibr  John  Bichatdson,  Manchester,  for 
defendants. 
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JEITCOCK  AND  OTHERS.* 


'  Mine — Mining  Lease — Support  of  Sur- 
face by  eubjacent  Land  —  Liability  for 
Subsidence. 

When  the  owner  of  surface  and  minerals 
beneath  grants  a  mining  lease  of  the  minerals 
for  a  term,  there  is  not,  outside  tlis  contract, 
an  implied  reservationof  any  right  to  home  the 
surface  supported  by  the  minerals.  Hie  con- 
tract itself  must  be  looked  at,  and  construed 
with  regard  to  the  subject-matter  in  order 
to  arrive  at  the  extent  to  which  the  owner 
authorises  the  minerals  to  be  removed. ' 

Therefore,  where  such  a  mining  lease 
upon  the  proper  construction  thereof  aur- 
thoiised  the  removal  of  aU  the  coal  beneath 
the  surface  except  certain  portions,  and  sub- 
ject to  a  covenant  to  work  the  mine  in  a  good 
and  workman-like  manner, — Held  (per 
Martin,  B.,  and  Cleasbt,  B.,  duiitante 
BSAUWELL,  B.),  thai  the  lessees,  doing  only 
what  the  lease  authorised  tliem  to  do,  were 
not  responsible  to  the  lessor  for  the  subsi- 
dence of  the  surface  caused  by  their  mining 
operations. 

Dngdale  v.  Robertson  distinguished. 

Special  Case  stated  in  an  action  to 
recover  damages  for  injury  done  to  the 
plaintfis'  land  and  houses  by  subsidence 
caused  by  mining  operations  carried  on 
by  the  defendants. 

1.  The  defendants  are  assignees  of  a 

*  The  report  of  this  case  has  been  unavoidably 
delayed. 


lease,  dated  the  24fth  of  Jane,  1840,  by 
which  T.  H.  Sotheron  being  seized  in  fee 
of  the  Carbrook  Hall  Estate,  near  Shef- 
field, and  of  the  mines  and  minerals  under- 
neath the  same^granted  and  demised  to 
B.  Hounsfiflld,  W.  Jeffcock  and  T.  Dunn, 
their  executors,  administrators  and  as- 
signs  (in  this  CASE  called  the  lessees), 
"  all  that  mine,  vein,  bed  or  stratum 
of  coal,  commonly  called  the  High  Hazle 
Bed,"  lying  under  twenty-one  closes  which 
formed  part  of  the  Carbrook  Hall  Estate, 
and  contained  108a.  3r.  and  Ip.,  and 
were  in  the  several  occupations  of  G. 
Bradford,  B.  Sayles  and  J.  Fowler,  with 
liberty  "  to  enter  upon  the  said  la.nds  and 
premises  or  any  part  thereof,  and  to  oo- 
cnpy  so  much  and  such  parts  thereof  as 
may  be  necessary  for  carrying  on  the 
works  of  the  said  mines,  or  for  exercising 
all  or  any  of  the  powers  and  aathorities  " 
granted  by  the  lease ;  giving  notice  and 
making  compensation,  as  mentioned  in 
the  lease,  "to  the  respective  tenants  or 
occupiers  for  the  time  being  of  the  said 
lands  and  premises  so  entered  upon  and 
taken  possession  of  by  them  or  any  of 
them  as  aforesaid,  for  all  injury  or  danu^ 
to  be  done  to  buildings  and  to  com  and 
other  crops  then  standing  or  growing 
thereon."  And  with  liberty  "  aom.  time 
to  time,  and  at  all  times  during  the  con- 
tinuance of  this  demise,  at  his  and  iheir 
will  and  pleasure,  and  at  his  and  their 
costs  and  charges,  to  open  and  sink,  dig, 
drive,  work  and  make  any  pits,  shafts, 
adits,  canals,  watercourses,  fences,  soughs, 
tunnels,  drains,  ways,  paths,  roads,  rail- 
ways or  wharves,  in  and  upon  the  said 
lands  and  hereditaments  or  in  and  upon 
emy  part  thereof"  excepting  the  gar- 
dens then  in  the  respective  occupations 
of  G.  Bradford,  B.  Sayles  and  J.  Fowler, 
"  doing  thereby  as  little  damage  as  may 
be."  And  "  to  win,  get,  work,  raise  up, 
stack,  carry  away,  sell  and  dispose  of  aU 
that  the  said  mine  or  bed  of  coal,  and  to 
make  coke  upon  the  said  lands  and  pre- 
mises or  any  part  thereof,  and  to  sell  and 
dispose  thereof;"  and  also  "to  raise,  dig 
and  get  clay,  brick-earth,  loam,  sand,  fire- 
clay or  stone,  in  any  convenient  part  or 
parts  of  the  said  lands  or  grounds  herein- 
before described,  and  to  make  and  manu- 
fiacture  the  same  respectively  into  bricks 
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and  other  articles,  for  the  purpose  of 
erecting  or  conBtmoting  in  and  upon  the 
said  lands,  hereditaments  and  premises 
hereinbefore  described  or  anj  part  there- 
of, any  erections,  works,  railways,  engines, 
machinery  and  other  conveniences  for  the 
prosecation  of  the  oolUerj  and  works  in- 
tended to  be  carried  on  "  bj  the  lessees 
pursuant  to  the  lease,  and  for  altering  and 
repairing  the  same,  or  otherwise  to  appro- 
priate the  said  substances  and  materials 
respectively  to  the  use  of  the  said  colliery 
and  works ;  and  to  build  and  maintain 
"aU  such  engines,  gins,  whimseys,  ma- 
chinery, kilns,  sheds,  huts  and  other  erec- 
tions and  machines  whatsoever  upon  the 
said  lands,  as  may  be  deemed  necessary 
or  erpedient  for  the  raising,  getting  and 
working  the  said  mine,  delph  and  vein  of 
coal,  .and  for  drawing,  raising  and  dis- 
charging the  water  therefrom,  and  gene- 
rally to  do  and  perform  all  such  other 
acts  as  may  be  necessary  to  be  done  and 
performed  for  the  purpose  of  bringing, 
placing,  stacking,  shewing,  exposing  to 
view,  seUing  and  disposing  o^  coking 
and  carrying  away  all  such  coal  and 
slack  and  coke  to  be  gotten  or  made  upon 
the  said  hereditaments  to  the  greatest 
advantage." 

To  have,  hold,  use,  occupy  and  enjoy 
the  said  mine  or  bed  of  coal,  a»d  all  the 
powers  and  other  the  premises  thereby 
g^nted  and  demised,  from  the  1st  of  June, 
1840,  for  a  term  of  thirty- one  years,  but 
determinable  as   thereinafter  ^  mentioned. 

Yielding  and  paying  therefor  every 
year  during  the  term  unto  T.  H.  Sotbe- 
ron,  his  heirs  and  assigns  (in  this  CASE 
called  the  lessor),  "  the  certain  yearly  rent 
or  sum  of  200?.  sterling  as  for  2a.  Ir.  16p.  of 
the  said  mine  or  bed  of  coal,  by  two  equal 
half-yearly  payments  in  each  year,  on  the 
Ist  day  of  December  and  the  1st  day  of 
June,  without  any  deduction  for  taxes  or 
otherwise,  the  first  payment  thereof  to  be 
made  on  the  Ist  day  of  December  next, 
the  same  rent  to  be  payable  whether  the" 
lessees  "  shall  get  that  quantity  of  coal 
or  not  from  the  said  mine  or  bed  of  coal. 
And  also  yielding  and  paying  unto"  the 
lessor  (over  and  above  the  said  certain 
yearly  rent  of  2001.)  "  the  sum  of  851.  for 
eveiy  statute  acre,  and  so  in  proportion  for 
any  greater  or  less  quantity  than  a  statute 


acre  of  the  said  mine  or  bed  of  coal  herein- 
before demised,  which  shall  or  may  be  got 
in  each  year  of  the  term  over  and  above 
the  said  2a.  Ir.  16p.,  including  all  ribs  and 
pillars  left  in  working  the  said  coal  except 
the  pillars  for  the  support  of  the  shafts,  the 
pillar  between  the  deep  and  counter  level, 
the  pillar  all  round  the  estate,  and  the  pU- 
lar  under  the  homestead  or  farm  buildings 
hereinafter  severally  mentioned."  And 
also  yielding  and  paying  every  year  dur- 
ing the  term  unto  the  lessor  "  for  every 
acre,  and  so  in  proportion  for  any  greater 
or  less  quantity  than  an  acre  of  the  sur- 
£use  of  the  said  closes  and  heredita- 
ments hereinbefore  described,  which  shall 
be  occupied  or  used  br  the "  lessees, 
"in  pursuance  of  the  hberties,  powers 
and  authorities  hereby  granted,  the 
yearly  rent  or  sum  of  il.  by  half-yearly 
payments  in  each  year,  the  fost  payment 
thereof  to  be  made  at  the  end  of  the  half 
year  from  the  time  at  which  such  oocn- 
pation  shall  be  first  taken.  And  also 
yielding  and  paying  unto  "  the  lessor  on 
the  last  day  but  one  of  the  term  "  for  every 
statute  acre,  and  so  in  proportion  for  any 
greater  or  less  quantity  than  an  acre  of 
the  surface  of  the  said  doses  and  here- 
ditaments hereinbefore  described,  which 
shall  be  occupied  or  used  by  the  "  lessees, 
in  pursuance  of  the  hberties,  powers  and 
authorities  hereby  granted,  and  which 
shaU  not  be  levelled  fit  for  tillage,  accord- 
ing to  the  custom  of  the  country,  so  &r 
as  conveniently  may  be,  and  shall  on  the 
said  last  day  but  one  of  the  said  term  be 
injured  or  damaged  thereby,  the  further 
sum  of  301.  Provided  "  that  in  case  any 
fault  or  failure  of  coal  shall  occur  in  the 
said  mine  or  bed  of  coal  hereby  demised 
or  any  part  thereof,  or  in  case  any  part  of 
the  said  coal  contained  in  such  mine  or 
bed,  shall  be  unsaleable  by  reason  of  the 
inferiority  or  badness  thereof,  then  the  " 
lessees  "  shall  pay  the  said  coal  rents 
hereinbefore  reserved,  only  in  proportion 
to  the  extent  of  the  works  of  thersaid  mine 
or  colliery  to  which  such  fault  or  faUnre  or 
bad  coal  shall  not  extend."  And  further, 
that  in  working  the  mine  the  following 
pillars  shall  be  left  by  the  lessees  during 
the  whole  of  the  term  "  in  the  said  mines ;  • 
that  is  to  say,  a  pillar  for  the  support  of 
the  shafts ;  a  pillar  of  four  yards  in  breadth 
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at  the  least,  between  the  deep  and  counter 
level  of  the  said  mines ;  a  pillar  pf  teu 
yards  in  breadth  at  the  least,  all  round  the 
estate ;  and  a  pillar,  of  one  aore  at  the 
least,  under  the  homestead  and  farm  build- 
ings now  in  the  occupation  of  the  said  Q. 
Bradford."  And  that  it  should  be  lawful 
for  the  lessees,  at  the  expiration  of  the 
term,  to  remove  engines,  machinery,  &c. 

The  lessees  covenanted  that  they  would 
pay  the  rents  before  reserved  without  any 
deduction  whatsoever,  and  all  rates,  taxes 
and  expenses  whatsoever,  parochial,  par- 
liamentary or  otherwise,  in  respect  of  the 
demised  hereditaments,  or  of  so  much  of 
the  said  closes  or  parcels  of  land  as  should, 
for  the  time  being,  be  in  the  occupation  of 
the  lessees ;  and  would  "  at  all  times 
during  the  said  term  fence  out  or  cause 
to  be  fenced  out,  with  good  and  substan- 
tial posts  and  rails,  such  part  or  parts  of 
the  said  lands  and  hereditaments  as  they 
may  dig,  open  or  use,  for  the  time  being, 
for  the  purpose  of  the  said  mines,  or  of 
making  railroads  or  other  works,  and 
shall  and  will  at  all  times  during  the  said 
term,  keep  and  preserve  [such  fence  and 
fences  in  good  and  substantial  repair." 
And  farther,  that  they  "  shall  and  will 
during  the  continuance  of  this  demise, 
work,  manage,  get,  carry  away,  sell  and 
dispose  of  the  said  mine  of  coal  here- 
by demised,  and  dig,  drive  and  sink 
such  pits,  shafts  and  openings  as  may 
be  requisite  or  necessary  or  tend  to  the 
discovery,  commencing  and  getting  of 
the  said  coal,  according  to  the  best  of 
his  or-  their  judgment,  skill  and  dis- 
cretion, and  in  a  good  and  workman- 
like manner.  And  also  shall  and  will 
drive  and  sink  the  engine-shaft  in  such  a 
situation  to  be  approved  in  writing  by 
the  "  lessor,  "  or  his  or  their  agents  for 
the  time  being,  upon  the  said  lands  as  will 
effectually  drain  the  whole  of  the  said 
mine,  or  as  near  thereto  as  may  be.  And 
'also  shall  and  will,  in  case  the  "  lessor 
"shall  by  writing  under  his  or  their  hand 
request  th  e  same,  fill  and  level  all  and  every 
such  of  the  said  pita  or  shafts  as  by  reason 
of  the  exhaustion  of  the  mines  or  veins 
shall  have  become  useless,  and  arch  the 
same  with  bricks  in  a  workmanlike  man- 
ner, throwing  therein  the  soil  and  rubbish 
which  shall  have  been  gotten  out  of  the 


said  pits  or  shafts,  and  cover  over  Hho 
mouths  of  the  said  pits  or  shafts  with 
good  earth  or  soil,  and  wiU  and  shall  at 
the  same  time  level  the  land  or  ground 
immediately  adjacent  to  and  surrounding 
the  same  pits  or  shafts,  and  the  land  or 
ground  connected  therewith,  fit  for  tillage 
according  to  the  custom  of  the  country  ; " 
the  lessees,  nevertheless,  to  be  at  liberty 
from  time  to  time,  or  at  any  time  during 
the  term,  "to  fill  up  and  level  any  of 
such  pits  or  shafts  which  shall  have  so 
become  useless  as  aforesaid,  without  the 
consent  of  the ' '  lessor.  And  that  the  lessor 
might  enter  and  inspect  at  any  reasonable 
time. 

And  farther  that  the  lessees  "  shall  and 
will  from  time  to  time  on  demand  pay  the 
several  occupiers  and  tenants  for  the  time 
being  of  the  said  lands,  under  which  the 
said  mines  hereby  demised  are  situate,  rea- 
sonable satisfaction  for  any  damage  that 
may  be  commenced  or  occasioned  on  their 
respective  lands  or  the  crops  growing 
thereupon  by  working  the  said  mine,  or 
carrying  or  not  carrying  away  the  pro- 
duce thereof,  or  any  materials  to  or  irom 
the  said  premises,"  the  amount  to  be 
settled  by  arbitration.  And  that  the 
lessees  would  not  assign  or  underlet  with- 
out  consent. 

Provided  that  in  case  all  or  any  of  the 
rents,  reservations  or  sums  of  money 
payable  should  be  unpaid  in  part  or  aU 
for  twenty-one  days  after  the  days  of 
payment,  the  lessor  might  after  demand 
stop  the  sending  of  coal  ofi*  the  premises, 
and  distrain  on  th6  coal,  &c.,  and  on  the 
engines,  carts,  materials,  goods,  &c.,  and 
repay  himself  for  the  arrears  ;  and  also 
in  default  of  payment  after  demand  at  the 
end  of  the  twenty-one  days,  and  in  de- 
fault of  sufficient  distress  might  re-enter 
and  re-possess  the  demised  premises. 

Then  followed  a  provision  for  reference 
of  disputes  to  arbitration,  and  a  covenant 
for  quiet  enjoyment,  and  lastly  it  was 
agreed  that  in  case  the  lessees  should 
be  minded  and  desirous  at  any  time 
during  the  term  "  to  get  any  of  the 
lower  beds  of  coal  lying  and  being  in 
and  under  the  said  several  closes  at 
Oarbrook  aforesaid,"  they  should  be  per- 
mitted so  to  do  on  paying  such  sums  of 
money  per  acre  by  way  of  royalty,  yearly 
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or  half  yearly  or  otherwise,  and  perform- 
ing suc^  covenants  as  might  be  fixed 
npon  by  two  indifferent  persons  in  the 
manner  prescribed,  such  I'oyalty,  rent  and 
conditions  to  be  fiilly  fixed  upon  before 
the  lessees  "  begin  to  seek  for  and  work 
Bach  lower  beds  of  coal." 

2.  The  plaintiffs  derive  title  to  the 
land  and  houses  in  question  as  follows — 

By  deed  dated  9th  of  November,  1847, 
T.  H.  Sothron  conveyed  to  S.  Roberts 
the  whole  of  the  Carbrook  Hall  Estate 
(including  the  land  in  question  belonging 
to  the  plaintiffs  as  aftermentioned),  with 
the  mines  and  minerals  thereunder,  in- 
clnding  the  said  High  Hazle  bed  of  coal, 
subject  to  the  lease  of  f^th  of  June,  1840. 

3.  By  deed,  dated  April  27, 1857,  be- 
tween  first,  S.  Roberts;  secondly,  H. 
Briggfs ;  thirdly,  H.  Briggs,  G.  Adsetts,  J. 
Williamson  and  W.  Siddall,  after  reciting 
that  by  the  deed  of  9th  of  November,  1847, 
"  the  messui^e,  land  and  hereditaments 
hereinafter  described  and  conveyed  along 
with  other  land  and  hereditaments  and 
the  mines  and  minerals  within  and  under 
the  same  were  conveyed  "  to  S.  Roberts, 
subject  to  the  lease  of  June  24, 1840,  and 
to  certain  rights  of  way,  and  after  re- 
citing in  port  the  said  lease,  S.  Roberts,  in 
consideration  of  6,700Z.,  appointed,  granted 
and  conveyed  to  H.  Briggs,  G.  Adsetts, 
J.  Williamson  and  W.  Siddall,  their  heirs 
and  assigns  (in  this  case  called  the 
parties  of  the  third  part)  all  those  the 
messasge  or  dwelling-house,  closes  or 
pieces  of  land  and  hereditaments  (part  of 
the  Carbrook  Estate)  containing  together 
62a.  Ir.  34p.  or  thereabouts  "  (the  situa- 
tion being  described)  together  with  all 
houses,  gardens,  ways,  <fcc.,  "  mines, 
minerals  (other  than  the  veins  and  beds 
of  coal,  clay  and  other  minerals  here- 
inafter excepted),"  rights,  easements, 
&c.,  "  save  and  except  as  after  re- 
served," and  all  the  estate,  right,  title, 
&c.,  excepted,  and  reserving  to  the  Lord 
of  the  Manor  of  AttercMe  all  right, 
title,  &c.,  to  any  mines,  ores,  minerals, 
or  coal  under  such  parts  of  the  said 
hereditaments  as  were  allotted  under  an 
Liclosure  Act. 

"  And  also  excepted  and  reserving  to 
the  said  S.  Roberts,  his  heirs  and  as- 
signs, the  said  irfine,   vein,  or  stratum 


of  coal  called  the  High  Hazle,  part  of 
which  is  demised  by  the  said  recited 
indenture  of  leetse  or  the  24th  day  of 
June,  1840  (except  ont  of  this  exception 
and  reservation  so  much  thereof  as  is 
under  the  part  coloured  dark  green  on  the 
said  plan,  and  which  part  contains  one 
acre  or  thereabouts).  And  also  excepting 
and  reserving  the  mines,  veins  and  beds, 
or  stratum  of  cotd,  fire  clay  and  other  clay, 
stone  and  other  minerals  lying  under  the 
said  bed  called  the  High  Hazle  Bed,  as 
were  (sic)  within  and  -under  the  said  closes 
and  other  hereditaments  hereinbefore  de- 
scribed, granted  and  conveyed,  or  men- 
tioned or  intended  so  to  be.  Together  with 
full  and  free  liberty,  power  and  authority 
to  and  for  the  said  S.  Roberts,  his  heirs 
and  assigns  and  his  and  their  tenants  and 
lessees,  miners,  agents,  workmen  and 
servants,  from  and  after  the  expiration  of 
the  term  granted  by  the  said  hereinbefore 
recited  indenture  of  lease,  to  enter  upon 
the  said  closes  and  hereditaments  and 
closes  under  which  the  said  excepted  coal 
and  minerals,  so  reserved  to-  the  said  S. 
Roberts,  his  heirs  and  assigns  as  afore- 
said or  any  part  thereof,  do  lie,  and  to 
.occupy  so  much  and  such  parts  thereof 
as  may  be  necessary  for  the  carrying  on 
the  works  of  the  said  mines,  and  getting 
and  carrying  away  the  said  fire  clay  and 
other  clay,  stone  and  other  minerals 
lying  under  the  said  bed  of  coal  called 
the  High  Hazle  Bed,  or  for  exercising  all 
or  any  of  the  powers  and  authorities  to  him 
or  them  excepted  or  reserved  by  these  pre- 
sents ;  "  and  at  his  and  their  costs  "  to  open, 
sink,  dig,  drive,  work  and  make  any  pits, 
shafts,  adits,  canals,  water  courses,  fences, 
soughs,  tunnels,  drains,  ways,  paths,  roads, 
railways,  or  wharfs,  in  and  upon  the  said 
closes  and  hereditaments  under  which  the 
said  coal  and  minerals  so  reserved  to  the 
said  S.  Roberts,  his  heirs  and  assigns  as 
aforesaid  do  lie,  or  in  or  upon  any  part 
thereof,  doing  thereby  as  little  damage  as 
may  be :  "  and  "to  win,  get,  work,  raise 
up,  stack,  carry  away,  sell  and  dispose  of 
all  the  said  hereinbefore  excepted  mines, 
veins,  beds,  or  stratum  of  coal,  fire  clay  and 
other  clay,  stone  and  other  minerals  under 
the  said  bed  of  coal,  called  the  High  Hazle 
Bed ;  and  to  build  and  maintain,  "  aU 
such  engines,  gins,  whimsey  machinery, 
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sheds,  hats  and  other  erections  and  ma- 
chines whatsoever,  upon  the  said  heredi- 
taments under  which  the  said  beds  of  coal, 
fire  clay  and  other  clay,  stone  and  other 
minerals,  so  reserved  to  the  said  S.  Roberts, 
his  heirs  and  assigns  as  aforesaid,  do 
lie,  as  may  be  deemed  necessary  or  ex- 
pedient for  raising,  getting  or  working 
80  mnch  of  the  veins  or  beds  of  coal, 
fire  clay  and  other  clay,  stone  and 
other  minerals  as  are  hereinbefore  re- 
served to  the  said  S.  Roberts,  his  heirs 
and  assigns,  and  for  draining,  raising  and 
discharging  the  water  therefiiwm,  and 
generally  to  do  and  perform  all  such  other 
acts  as  may  bo  necessary  to  be  done  and 
performed  for  the  purpose  of  bringing, 
placing,  stacking,  shewing,  exposing  to 
view,  selling  and  disposing  of  and  carry- 
ing away  all  such  coal,  fire  clay  and  other 
clay,  stone  and  other  mineral  as  is  herein- 
before reserved  to  the  said  S.  Roberts,  his 
heirs  and  assigns  as  aforesaid.  The  said 
S.  Roberts,  his  heirs  Emd  assigns,  well  and 
truly  performing,  fulfilling  and  keeping 
the  several  covenants  and  agreements 
hereinafter  on  his  and  their  parts  con- 
tained with  reference  to  the  said  beds  of 
coal  and  the  several  powers,  liberties,  pri- 
vileges and  authorities  in  and  by  these 
presents  excepted,  reserved  or  ^ven." 

To  hare  and  to  hold  the  said  heredi- 
taments, &c.,  with  the  appurtenances,  &c. 
— "  (except  and  reserved  as  aforesaid)  and 
also  reserving  to  the  said  S.  Roberts,  his 
heirs  and  assigns,  the  coal  rent  re- 
served by  the  said  lease,  or  which  may 
become  due  and  payable  under  or  by 
virtue  of  any  of  the  provisions  therein 
contained,  and  also  all  powers,  privileges 
and  remedies  for  the  recovery  thereof,  us 
also  all  other  powers,  privileges  and  au- 
thorities which  the  said  S.  Roberts,  his 
heirs  or  assigns,  would  have  been  entitled 
to  exercise  or  carry  into  execution  with 
reference  to  the  said  lease  in  case  these 
presents  had  not  been  ezecutod,  with  their 
and  every  of  their  appurtenances,  subject 
nevertheless  to  the  hereinbefore  recited 
indenture  of  lease  so  far  as  the  same 
affects  the  same  hereditaments  and  pre- 
mises, and  to  the  powers,  privileges  and 
liberties  thereby  given  or  reserved — unto 
the  parties  of  the  third  part." 

Then  followed  (inter  aiia)  coyenants 


by  S.  Roberts  that  he  had  good  right  to 
assure,  Ac.,  "  in  manner  and  subject  and 
reserved  as  aforesaid ;"  and  for  qniet  enjoy- 
ment, "  without  any  intermption  or  denial 
from  or  by  the  said  S.  Roberts  or  any 
person  or  persons  rightfully  claiming  or 
to  claim  under  or  in  tmst  for  him,  ex- 
cept in  reference  to  the  said  lease  and  the 
beds  of  coal,  fire  clay  and  other  clay,  stone 
and  other  minerals,  rights,  liberties  and 
privileges  hereby  excepted  or  reserved," 
free  from  incumbrances  ;  and  for  further 
assurance  ;  and  that "  excepting  under  the 
powers  contained  in  or  reserved  with 
reference  to  "  the  lease,  "  8.  Roberts,  his 
heirs,  or  assigns,  cf  his  or  their  lessee  or 
lessees,  miners,  agents,  workmen,  and  ser- 
vants will  not  enter  upon  the  said  heredi- 
taments under  which  the  said  beds  of 
coal,  fire  clay  and  other  clay,  stone  and 
other  minertds  so  reserved  to  the  said  S. 
Roberts,  his  heirs  and  assigns  as  afore- 
said, do  lie  without  giving  notice  in 
writing  "  as  therein  provided  ;  and  that 
S.  Roberts,  his  heirs  and  assigns,  would 
also  make  reasonable  satisfifiction  and 
compensation  to  the  parties  of  the  third 
part,  "  and  to  the  tenants  or  occapiers 
for  the  time  being  of  the  hereditaments 
and  premises  hereinbefore  described  and 
,  hereby  conveyed  for  all  injury  or  damage 
to  be  done  to  buildings  now  erected  or 
which  may  hereafter  be  erected  on  ihe 
land  and  hereditaments,  hereinbefore  de- 
scribed, granted,  and  conveyed,  which  may 
be  required,  taken  down  or  removed  by 
the  said  S.  Roberts,  his  heirs  and  assigns, 
or  his  or  their  tenants  or  lessees  for  tho 

Surpose  of  opening,  sinking,  digging, 
riving,  worfcmg  and  making .  any  pits, 
shafts,  adits,  canals,  water  courses,  fences, 
soughs,  tunnels,  drains,  ways,  paths,  pas- 
sages, roads,  railways  or  wharfs,  or  any 
of  those  purposes,  as  also  for  aU  injaiy  or 
damage  to  the  com  and  other  crops,  for  the 
time  being  standing,  growing,  or  being 
thereon,  by  carrying  on  the  works  of  the 
said  mines,  getting  the  said  fire  clay 
and  other  clay,  stone  and  other  minerals, 
or  by  exercising  all  or  any  of  the  powers 
and  authorities  hereby  excepted,  reserved 
or  given  (except  as  after  mentioned"). 

"  Provuied  nevertheless,  and  it  is  herdiy 
expressly  agreed  and  declared  by  eutd  &«• 
tween  the  parties  to  tltese  present*,  that  tMe 
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said  8.  Boberif,  hia  Ueirt  or  assigns,  tenants 
or  lessees,  shaU  not  be  liable  or  reyaonsible 
to  the  said  Henry  Briggs,  Charge  Adsetts, 
Joseph  WiUiamson  and  William  SiddaU, 
their  heirs  or  assigns,  tenants  or  lessees,  or 
to  any  person  or  persons  whmnsoever,  for 
any  datnhge,  injury  or  loss  which  may  be 
caitsed,  occasioned  qir  sustained  to  any 
dwelling-house  or  dwelUng.houses  or  other 
erections  or  buildings  which  shall  hereafter 
be  erected  or  buUt  upon  the  land  or  ground 
and  hereditaments  hereby  conveyed  or  in- 
tended so  to  be,  or  upon  any  part  or  parts 
thereof,  by  or  in  consequence  of  or  which  can 
be  attributed  or  attributable  to  the  settling, 
sinking  or  lowermg  of  the  said  land  or 
ground  and  hereditaanents  or  any  part  or 
parts  thereof  which  may  be  caused  or  oc- 
casioned by  the  opening,  sinMng,  driving, 
working  and  making  any  pits,  shafts  or  other 
works,  or  to  the  winnmg,  getting,  working 
and  raising  the  coal,  clay,  stone  and  other 
minerals  hereby  excepted  and  reserved." 

And  that  S.  Hoberts,  his  heirs  or  as- 
signs, wonld  paj  to  the  parties  of  the 
third  part  "  for  every  acre  and  so  in  pro- 
portion for  any  greater  or  less  qnantity 
than  an  acre  of  the  surface  of  the  said 
hereditaments  under  which  the  said  beds 
of  coal  and  minerals  so  reserved  to  the 
swd  S.  Boberts,  his  heirs  and  assigns  as 
aforesaid,  do  lay  (fie),  -vrhich  shall  be  oc- 
cupied or  used  by  "the  said  S.  Boberts, 
his  heirs  or  assigns,  or  his  or  their  tenants 
or  lessees,  agents,  workmen  or  servants, 
in  pursuance  of  the  liberties,  powers  and 
authorities  •hereinbefore  excepted  and 
reserved,  the  yearly  rent  of  4Z."  And 
would  within  a  reasonable  time,  and  from 
time  to  time  after  any  land  so  occupied  or 
used  as  aforesaid,  should  cease  to  be  oc- 
cupied or  used  aa  aforesaid,  level  and  malce 
such  land  fit  for  tillage  according  to  the 
custom  of  the  country. 

Then  followed  clauses  similar  to  those 
in  the  lease  of  1840,  that  S.  Boberts,  his 
heirs  or  assigns,  should  pay  rates  and 
taxes  and  fence  and  keep  up  fences  and 
fill  and  level  useless  pits  or  shafts ;  and 
that  S.  Boberts,  his  heirs  and  assigns, 
and  his  and  their  tenants  and  lessees, 
might  remove  engines  and  machinery, 
&c.  A  clause  giving  to  the  parties  of  the 
third  part  powers  of  entry  and  distress, 
in  respect  of  any  of  the  sums  therein  made 

NkW  SniBS,  42.— ESCHB4. 


payable  which  should  be  due  and  unpaid 
for  twenty-one  days,  on  "  all  goods,  chat-- 
tels  and  eSecie  whatsoever  being  or  which 
shall  be  found  on  the  premises  then  oc- 
cupied by  the  party  or  parties  getting  the 
coal,  fire  clay  and  other  clay,  stone  and 
other  minereJs ;"  and  arbitration  clauses. 
4.  By  deed  dated  the  9th  of  April, 
1860,  H.  Briggs,  G.  Adsetts,  J.  WiUiam. 


son  and  W.  piddall,  and  their  moHgagees 
conveyed  to  0.  Bobinson  a  portion  of 
the  land  conveyed  to  them  by  the  deed 
of  1857,  and  by  deed  dated  the  8th  of 
November,  1865,  C.  Bobinson  conveyed  a 
portion  of  the  Land  so  conveyed  to  him 
to  E.  White. 

By  building  leases  dated  respectively 
the  8th  of  May  and  the  5th  of  September, 
1866,  B.  White  demised  to  J.  T.  Hall 
certain  portions  of  the  land  so  conveyed 
to  him  for  terms  of  800  years ;  and  by 
deeds  dated  inclusively  the  17th  of 
August  and  the  11th  of  October,  1866, 
these  leases  were  mortgaged  by  J.  T.  Hall 
to  the  plaintiffs.  The  land  and  buildings 
comprised  in  those  leases  were  the  land 
and  buildings  in  question. 

5.  The  plaintiffs  and  the  several  per* 
sons  through  whom  they  derive  title  to 
the  land  and  buildings  in  question,  had, 
at  the  respective  times  of  their  becoming 
owners  of  the  same  under  the  said  assur> 
ances,  notice  of  the  terms  of  the  lease  of 
1840,  and  of  the  deed  of  the  27th  of 
April,  1857. 

6.  T]ie  buildings  on  the  land  now 
belonging  to  the  plaintiffs  consist  of 
twenty.fonr  houses,  which  were  first 
erected  in  1865.  Parts  of  the  said  land 
and  buildings  were  at  and  have  been  since 
the  time  of  the  subsidence  hereinafter- 
mentioned,  in  the  possession  of  the  plain* 
tiffs,  and  the  rest  in  the  possession  of  their 
tenants. 

At  the  time  of  the  granting  of  the 
lease  of  1840,  the  laud  under  which  the 
bed  of  coal  thereby  demised  lay  was  agri- 
cultural land  without  any  houses  or  bxuld- 
ings  thereon,  except  the  homestead  and 
&rm  buildings  mentioned  in  the  lease  of 
1840,  none  of  which  stood  upon  the  said 
land  now  belonging  to  the  plaintiffs. 

f.  After  the  lease  of  1840  became 
vested  in  the  defendants,  they  worked  the 
coal  thereby  demised  under  the  powers  of 
Q 


Digitized  by 


Google 


n 


OOTJBT  OF  EXCHEQUER : 


fN.S. 


the  lease,  and  between  the  Ist  of  May, 
1868,  and  the  commencement  of  this 
action,  thej  advanced  and  extended  their 
workings  nnder  and  near  to  the  said  land 
and  bmldings  of  the  plaintiffs. 

8.  By  reason   of   such  workings  the 
land  and  buildings  snbsided  and  sank,  and  . 
thereby  the  plaintiffs  sastained  damage. 

9.  The  said  land  would  have  subsided 
and  sunk  without  the  weight  of  the 
buildings. 

10.  ^e  demised  bed  of  coal  was  worked 
under  the  lease  of  1840  &om  the  time  of 
the  same  being  so  demised,  and  the  several 
pillars  stipulated  for  in  the  lease  are  left 
as  thereby  provided,  but  these  pillars  are 
not  near  the  said  land  and  buildings  of 
the  plaintiffs. 

11.  There  was  nothing  in  the  course 
adooted  by  the  defendants  in  their  coal 
workings  contnuy  to  the  usual  course  of 
mining  in  use  in  the  district.  It  would 
have  been  possible  to  leave  pillars  which 
would  have  supported  the  surface,  but  in 
that  event  the  coal  forming  such  pillars 
and  supports  would  have  had  to  be  paid 
for  by  the  defendants  under  the  lease,  and 
would  have  been  lost  to  the  defendants. 

The  questions  for  the  opinion  of  the 
Court  are — 

First — Are  the  defendants  liable  to  the 
plaintiffs  for  any  damage  caused  by  the 
subsidence  F 

Second — If  so,  are  they  liable  for  any 
damages  caused  by  the  subsidence  to  the 
houses  of  the  plaintiffs  P 

If  the  opinion  of  the  Court  is  in  &yonr 
of  the  plaintiffs  on  the  first  question,  jadg- 
ment  is  to  be  entered  for  the  plaintiffs  for 
such  damages  (to  be  assessed  according 
to  the  opinion  of  the  Court  on  the  second 
question)  as  shall  be  found  by  an  arbi- 
toator. 

If  the  opinion  of  the  Court  is  in  &yonr 
of  the  defendants  on  the  first  question, 
judgment  is  to  be  entered  for  the  de- 
fendants. 

Field  (Oainsford  Bruce  with  him),  for 
the  plaintiffs,  relied  on  Humphries  v. 
Brogden  (1),  Smart  v.  Morton  (2),  Haines 

(1)  12  Q.B.  Bep.  739;  s.  c  20  Lav  J.  Rep. 
(x.8.)  Q.B.  10. 

(2)  6  E.  &  B.  30 ;  ».  c.  24  Iaw  J.  Rep.  (ir.s.) 
ftB.  260 


T.  Boberts  (3),  Browne  v.  Sobins  (4), 
Hamer  v.  Knowles  (5),  Dugdale  v. 
Robertson  (6),  Bowbothom,  v.  Wilson  (7), 
Proud  V.  Bates  (8),  Buke  of  Buecleugh  v. 
Wakefield  (9). 

Manisiy  (Kemplay  and  Oould  with  him), 
for  the  defendants,  relied  on  Taylor  y. 
Bht^  (10),  and  referred  to  Harris  y. 
Byding  (11). 

Our.  ado.  miU. 

The  following  judgments  were  read  on 
the  11th  of  June. 

Cleasbt,  B. — This  case  was  argued  be- 
fore my  brothers  Martin  and  Bramwell 
and  myself^  and  the  judgment  which  I  am 
about  to  read  is  that  of  my  brother 
Martin  and  myself.  The  question  is, 
whether  the  plaintiff  can  recover  against 
the  defendants  for  damages  to  their  houses 
or  their  land  caused  by  the  subeidenoe  of 
the  latter.  It  must  be  taken  as  a  &ct  in 
the  case,  that  the  subsidence  was  caused 
by  the  workii^  of  the  coal  mines  under- 
neath by  the  defendants. 

When  the  property  in  the  soil  and  in 
the  minerals  underneath  belongs  to  dif- 
ferent persons,  the  general  rale  is,  no 
doubt,  that  each  must  use  his  property  so 
as  not  to  injure  that  of  the  other.  It 
does  not  appear  to  be  well  settled  what 
the  exact  nature  of  the  right  of  the 
owner  of  the  soil  to  the  support  of  the 
subjacent  or  adJEUsent  minerals  is.  Lord 
Wensleydale  says  in  BouAotkam  v.  WHsom 
(12),  "  Whether  the  right  to  the  suppoit 
given  by  the  land  below  to  the  land  of 
tiie  owner  of  the  surfiMse,  when  the  strata 
belongs  to  different  persons,  jproperly  is  to 
be  called  '  an  easement,'  as  it  is  by  Mr.  Gale 
in  his  excellent  treatise  on  easements,  '  a 

(3)  7  B.  &  B.  62S ;  a.  c.  2S  Law  Z.  Bep.  (r.8.) 
Q.B.  258 ;  in  error,  27  Law  J.  Rep.  (n.8.)  Eich.  48. 

(4)  4  Hurl.  &  N.  186;  s.  c  28  Law  3.  Bep. 
(N3.)  Ezch.  250. 

(5)  6  EurL  &  N.  464 ;  c.  c  30  Law  J.  Bep. 
(K.s.)  Exch.  102. 

(6)  3  Kay  &  J.  695. 

(7)  8  Ul,.  Cas.  348 ;  8.  e.  30  Law  J.  Rep.  {9 a) 
as.  49. 

(8)  34  Law  J.  Rep.  (k.s.)  Chanc.  406. 

(9)  39  Law  J.  B«p.  (n.s.)  Chanc.  441. 

(10)  8  B.  &  S.  228. 

(11)  5  Me«.  &  Mf.  60;  s.  c.  8  Law  J.  Bep. 
(n.!I.)  Exch.  181. 

(13)  8  H.L.  Caa.  359. 
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natural  easement,'  or  whether  it  is  to  be 
termed  a  right,  ex  jure  liotiMra,  to  that  8np> 
port,  or  whether  tibe  owner  of  the  sarface 
has  merely  a  right  to  enjoy  his  own  land 
in  its  natural  state  and  condition  with  a 
light  of  action  against  the  owner  of  the 
land  adjoining  or  subjacent  when  the  act 
of  his  neighbour  does  him  an  injury,  are 
questions  immaterial  to  the  detnsion  of 
this  case ;  though  the  last  proposition  ap- 
pears to  be  fully  established  by  the  judg- 
ment of  the  Court  of  Exchequer  Cluunber 
in  Bonomi  v.  Backhouse  (13). 

In  many  of  the  cases  the  analogy  of  the 
owners  of  the  separate  fiats  or  stories  of  a 
house  is  referred  to  and  it  places  the  matter 
in  a  clear  light  where  there  has  been  a 
separate  ownership  of  the  tvo  without 
its  being  known  how  they  became  sepa- 
rated, or  where  there  has  been  a  convey- 
ance of  the  land  with  a  reservation  or 
rather  exception  of  the  mines.  And  in 
such  cases  we  must  look  to  those  rights 
which  by  law  are  annexed  to  the  property 
in  eacL 

But  it  appears  to  us  that  this  analogy 
does  not  exist  where  the  transaction  is  an 
ordinary  mining  lease,  which  is  a  contract 
entered  into  between  the  owner  of  both 
snr&ce  and  minerals,  and  a  lessee  or  a 
licensee  for  the  purpose  of  removing  and 
making  saleable  mmerals  which  form  in 
part  what  is  called  the  natural  support  of 
the  soil.  This  is  a  contract  made  by  the 
owner  of  both  for  hia  own  profit,  and  in 
order  that  the  coal  may  no  longer  lie 
valueless  merdy  supporting  the  soil  above 
it^  but  may  be  sold  by  him  at  a  price  usually 
in  the  form  of  an  acreage  rent,  which 
n^ay  enormously  increase  the  value  of  his 
property. 

It  appears  to  us,  that  outside  of  this  con- 
tract Uiere  is  no  reservation  of  any  right 
to  support,  whatever  the  exact  nature  of 
that  right  may  be,  bat  that  we  must  look 
at  the  contract  itself,  and  by  a  proper 
construction  of  it,  having  regEu^  of 
course,  as  in  all  cases,  to  the  subject 
matter,  arrive  at  the  extent  to  which  the 
owner  authorises  the  minerals  to  be  re- 
moved. 

In  addition  to  the  reservation  of  a 
certain  acreage  rent  for  the  coal  got  (in 

(13)  28  Law  J.  Rep.  (k.s.)  Q.B.  378,  affirmed 
in  H.  L.  34  Law  J.  Bep.  (m.s.)  Q.B.  181. 


the  present  lease  851.  an  acre),  it  is  an 
ordinary  clause  in  such  leases  to  have  a 
minimum  rent  reserved  to  the  lessor,  that 
is  to  say,  the  lessee  absolutely  binds  him- 
self to  get  at  least,  or  if  not  got  to  pay 
for,  one  or  two  acres  or  some  other  quan- 
tity of  the  coal  as  the  case  may  be  (in 
the  present  lease  2a.  Ir.  16p.).  It  is' 
obvious,  that  for  such  advantages  as 
these,  the  lessor  may  at  the  same  time 
that  he  grants  to  the  lessee  the  seam  of 
coal,  expressly  authorise  him  to  take  the 
whole  of  it,  or  to  take  certain  parts  only, 
or  he  may  expressly  place  the  lessee 
under  certain  restrictions  as  to  the  mode 
of  working. 

It  strikes  us  very  strongly,  that  in  all 
these  cases  the  contract  would  regulate 
the  obligations  and  the  rights  of  the 
parties.  The  lessor  has  made  the  mines 
and  the  working  and  removing  them 
from  under  the  surface,  and  his  rights 
connected  therewith,  the  subject  of  con- 
tract. He  has  dealt  with  his  rights 
whatever  their  nature  may  be,  as  he  was 
at  liberty  to  do,  and  he  cannot  afterwards 
revert  to  them  as  the  foundation  of  a 
claim  as  if  they  were  of  a  nature  not 
capable  of  being  dealt  with  by  contract, 
and  as  if  they  must  continue  to  exist 
jure  naturee  or  under  some  other  title. 

No  one,  we  conceive,  would  dispute,  if 
the  lessor  placed  the  lessee  under  a  cove- 
nant to  remove  the  whole  of  the  coal  in  a 
specified  manner,  and  to  pay  a  royalty  of 
so  much  a  ton  for  the  whole,  that  in  that 
case  there  would  be  no  responsibiUty  if 
in  consequence  of  this  being  done  the 
snr&ce  subsided,  or  that  such  a  case 
need  be  comphcated  by  any  question 
whether  the  lessor  had  intended  to  give 
up  his  right  to  support.  The  only  ques- 
tion would  be,  whether  the  lessee  had 
done  what  the  lessor  authorised  him  and 
placed  him  xmder  covenant  to  do.  This 
and  the  other  cases  put,  seem  to  shew 
that  in  all  such  transactions  inter  partes 
the  contract  between  them  must  deter- 
mine what  acts  are  lawful  (as  between 
those  parties),  so  far  as  its  proper  con- 
struction extends  to  those  acts. 

Where  there  is  a  lease  and  license  to 
take  the  coal  at  an  agreed  acreage  rent 
with  a  minimum  rent  reserved,  if  the 
terms  of  the  lease  are  that  the  leasee 
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should  work  in  a  specified  manner  leaving 
certain  desoribed  supports,  then,  if  the 
lessee  works  in  that  manner,  he  would 
only  have  done  what  he  was  authorised 
to  do,  and  would  not  be  responsible  if 
the  surface  subsided  in  consequence ;  and 
the  same  would  be  the  conclusion  if  the 
covenant  was,  that  he  should  work  ac- 
cording to  the  usual  mode  of  working 
coal  mines  in  the  district,  or  if  having 
placed  the  lessee  under  certain  restric- 
tions as  to  the  working,  and  so  made  the 
mode  of  working  the  subject  of  contract, 
the  lease  made  no  provision  as  to  the 
mode  of  working  in  general.  In  the 
latter  case  we  think  the  lessee  must  con- 
form to  the  usual  and  approved  manner 
of  working  in  the  district  (which  would 
probably  be  the  result  of  experience), 
and  that  if  he  did  so,  he  would  not  be 
responsible  for  the  consequences. 

The  lessee  would  then  know  what  he 
was  about,  and  how  to  proceed.  He  has 
to  conform  to  the  matters  prescribed  in 
the  lease,  and  to  the  usage,  and  can  go 
on  during  the  whole  period  of  his  lease 
to  get  uie  coal  &om  the  whole  area 
leased,  but  if  he  has  no  guide  but  the 
necessity  to  avoid  subsidence,  he  must 
throughout  be  proceeding  as  an  experi- 
ment to  ascertain  how  much  can  be  got 
with  security,  and  in  case  some  partial 
subsidence  should  take  place,  we  do  not 
see  whether  he  is  to  stop  or  to  go  on  as  a 
matter  of  right,  from  time  to  time,  per- 
haps, causing  further  subsidence.  We  re- 
gard a  mining  lease,  not  merely  as  a 
transfer  of  property,  but  as  a  contract 
under  which  something  is  to  be  done,  and 
the  question  is  what  it  authorises  to  be 
done. 

If  the  authorities  were  clear  that  under 
a  Tni-ning  leasc  the  right  of  the  owner  to 
have  the  soil  supported  by  the  minerals 
was  impliedly  reserved  in  the  absence  of 
something  which  shews  clearly  that  he 
gives  it  up,  we  should  not  offer  our  opinion 
in  opposition  to  them.  But,  although 
there  are  many  authorities  which  have 
settled  the  right  to  support  when  the  soil 
and  minerals  were  held  under  different 
titles,  or  where  there  has  been  a  convey- 
ance of  the  land  reserving  the  minerals, 
or  where  the  surface  and  minerals  are 
severed  by  an  award  under  en  Inclosure 


Act — Harris  v.  Byding  (11),  Hvmphriesv, 
Brogden  (1),  Smart  v.  Morton  (2),  Bow- 
botham  V.  WHgon  (7) — ^the  cases  are  few 
where  the  question  has  arisen  upon  a 
mining  lease. 

In  the  case  last  referred  to  there  had  been 
an  award  under  on  Inclosure  Act  which 
the  parties  interested  had  all  executed, 
and  Lord  Wensleydale  considered  that  the 
award  being  so  executed  might  operate  as 
a  grant  of  a  right  to  work  the  minerals. 
He  used  (14)  the  following  language, 
which  seems  applicable  to  such  leases  as 
the  present — "  The  rights  of  the  grantee 
to  the  minerals  by  whomsoever  granted 
must  depend  upon  the  terms  of  the  deed 
by  which  they  are  conveyed  or  reserved 
when  the  surface  is  conveyed."  And  afber 
pointing  out  that  some  right  to  get  the 
minerals  is  incident  to  the  grant  or  reser- 
vation where  there  is  no  express  limita- 
tiou  to  get  them,  he  adds — "  But  it  rarely 
happens  that  these  mutual  rights  are  not 
precisely  ascertained  and  settled  by  the 
deed  by  which  the  right  to  the  mines  is 
acquired,  and  then  the  only  question  would 
be,  as  to  the  construction  of  that  deed, 
which  may  vary  in  each  case." 

The  case  of  Dugdale  v.  Boherison  (6), 
was  much  relied  on  by  the  plaintifis.  Li 
that  case,  in  which  the  minerals  had  been 
leased  at  certain  rents  and  royalties,  with 
a  provision  that  they  should  not  be  taken 
from  underneath  certain  specified  places, 
the  Vice- Chancellor  (Wood)  was  of  opi- 
nion that  in  a  lease  of  that  description 
there  was  a  presumption  that  the  right  to 
support  was  reserved  unless  it  appeared 
distinctly  by  express  words  upon  the  in- 
strument that  it  was  intended  to  be  given 
up.  Upon  that  case,  it  may  be  observed, 
as  distinguishing  it  from  the  present,  that 
the  demise  there  was  of  all  the  mineials 
of  any  description  under  the  land  and  not 
of  one  seam  of  coal  called  the  High  Hasle 
Bed  as  in  the  presents  case,  and  fiirther, 
that  it  does  not  appear  what  the  reserva- 
tion of  rent  was,  whether  of  an  acreage 
rent  or  in  any  other  form.  We  may  as- 
sume, however,  that  there  was  not  a 
minimum  rent  as  for  two  acres  got,  or  so 
important  a  feature  would  not  be  omitted 
&om  the  report  of  the  case  and  of  the  judg- 

(14)  8  HL.  C&s.  p.  360. 
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ment.  The  Vice- Chancellor  in  the  judg- 
ment refers  to  the  case  of  the  nnder-stor  j 
of  a  hoQse  being  conveyed,  as  anaJogons, 
which,  as  we  have  before  stated,  seems  to 
ns  a  different  case. 

But  this  decision  appears  to  ns  to  be 
qualified  by  the  subsequent  cases  of  Shafto 
V.  Johnson  (15),  decided  by  the  same 
learned  Judge  (of  which  there  is  a  full 
report  iu  8  Best  &  Smith,  p.  252)  and 
Taylor  t.  Shafto  (10).  Both  these  cases 
involved  the  same  question,  viz.,  whether 
lessees  of  coal  mines  under  a  certain  lease 
who  had  so  worked  the  mines  as  to  let 
down  the  surfsice,  had  committed  an  ac- 
tionable wrong,  in  which  case  the  mining 
lease  would  not  have  been  an  incumbrance 
to  the  title  to  the  surface  afterwards  con- 
veyed, or  had  only  done  acts  which  the 
lease  authorized  them  to  do,  in  which  case 
the  lease  would  have  been  an  incum- 
brance. 

In  Shaflo  V.  Johnson  (15),  Vice-chan- 
cellor Wood  came  to  a  different  conclasion 
from  that  which  he  had  arrived  at  in 
Dugdale  v.  Robertson  (6),  and  though 
there  were  no  words  distinctly  reserving 
the  right  to  support,  he  held  in  effect 
that  the  lessees  were  not  responsible  for 
the>  subsidence  caused  by  getting  the 
minerals.  He  commences  his  judgment  as 
follows  —  "I  have  carefully  considered 
the  lease,  and  I  cannot  arrive  at  the  con- 
clusion, that  any  act  has  been  done  by  the 
lessees  which  is  unlawful  and  contrary  to 
the  stipulations  contained  in  it." 

This  embodies  the  view  which  we  take 
of  such  a  case  as  the  present.  In  the 
subsequent  part  of  the  same  judgment,  in 
which  the  subject  is  gope  into  very  filly 
and  the  whole  of  which  is  weD  worthy  of 
consideration,  the  learned  Judge  refers  to 
the  case  of  JDugdale  v.  Eobertson  (6),  as 
one  which  went  to  the  full  extent  of  the 
authorities,  and  in  which  the  case  was 
put  as  strongly  as  it  well  could  be  against 
the  view  which  he  was  entertaining  in 
the  case  under  consideration.  No  donbt 
the  case  of  Dugdale  v.  Bobertson  (6)  is 
not  disapproved  of,  but  it  does  appear  to 
us,  that  the  principle  of  the  two  decisions 
is  not  the  same,  and  that  the  correct  view 
is  that  taken  at  the  beginning  of  the 

(16)  8  B.  &  S.  252.  tt. 


judgment  in  Shaflo  r.  Johnson  (16)  which 
we  have  given  above. 

The  judgment  of  the  Exchequer  Cham- 
ber, in  Taylor  v.  Shafto  (10),  agrees  with 
that  of  the  Vice-Chancellor  in  making 
the  terms  of  the  lease  decisive  as  to  the 
extent  to  which*  the  lessees  were  justified 
in  going  in  working  the  mines.  The 
0ase  is  not  referred  to  as  decisive  of  the 
present  case,  because  the  terms  of  the 
lease  were  different  and  there  were  other 
covenants,  but  as  shewing  the  proper 
principle  of  decision. 

We  must  now  refer  to  the  terms  of  the 
lease  in  the  present  case,  which  seem  to  ns 
to  be  sufficiently  clear  and  precise.  It  first 
contains  a  demise  of  all  the  seam  of  coal, 
called  the  High  Hazle  Bed,  lying  under 
certain  closes  containing  108a.  3r.  Ip.  It 
then  contains  certain  powers  over  the  sur- 
face, for  the  exercise  of  which  compensa- 
tion is  to  be  paid.  It  then  gives  power  and 
authority  to  dig  pits,  &c.,  and  to  win,  get, 
work,  raise  up,  stack,  carry  away,  sell  and 
dispose  of  all  that  the  said  mine  or  bed  of 
coal.  It  then  g^ves  authority  to  take 
clay,  brick,  earth,  Ac,  frcwn  the  surfiice, 
and  to  make  bricks  for  necessary  build- 
ings. 

It  will  be  seen  piesently  that  the 
authority  to  take  all  the  mine  is  after- 
wards qualified  by  certain  express  excep- 
tions. We  have  then  the  clauses  for  pay- 
ment of  rent,  according  to  which  there  is 
a  minimnm  rent  of  200{.  a  year,  as  for 
2a.  Ir.  16p.  got,  and  in  addition  85Z.  for 
every  additionsil  statute  acre,  including 
all  ribs  and  piUars  left  in  working  the 
coal,  with  the  exception  of  certain  specified 
pillars. 

The  meaning  of  this  appears  clearly  to 
be  that  as  the  coal  cannot  be  worked 
without  leaving  certain  ribs  and  piUars 
as  the  work  is  proceeding,  those  ribs  and 
pHlarB  though  not  removed  are  to  be  in- 
cluded in  the  half-yearly  measurement 
from  time  to  time  of  the  acreage  to  be 
paid  for.  The  pillars  referred  to  are 
pillars  left  in  working  the  mine  which 
have  not  reference  to  the  sopport  of  the 
surface,  but  to  prevent  the  mine  from 
being  blocked  up  by  what  would  fall 
from  the  top  of  the  mine  and  interfere 
with  the  working. 

There  follows  afterwards  the  important 
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clause  of  ezc^tioiu  oat  of  tbe  mine 
which  the  lessees  are  to  be  allowed  to  take, 
and  which  exceptions  are  not  to  be  mea- 
sured in  and  paid  for,  namely,  that  the 
following  pillars  shall  be  left  during  the 
tohole  of  the  term.  And  they  are  then 
specified.  This  appears  to  ns  conciasiTe 
to  shew  that  the  ottier  pillars  which  are 
necessary  for  working  the  mine  and 
measared  in  as  the  work  proceeds  need 
not  be  left  dnring  the  whole  of  the  term, 
bat  may  be  removed  when  not  wanted 
for  working  the  mine  in  the  asual 
manner. 

There  follows  afterwards  another  im- 
portant clause  regulating  the  manner  of 
working  the  mine,  by  'miich  the  lessees 
corenant  inter  alia  daring  the  continu- 
ance of  the  demise  to  work  and  manage 
the  mine  according  to  the  best  of  their 
skill  and  discretion,  and  in  a  good  and 
workmanlike  manner. 

It  appears  to  us  that,  upon  the  reason- 
able and  proper  construction  of  this  lease, 
it  authorises  the  removal  of  all  the  coal 
with  the  exception  of  that  which  is  cove- 
nanted to  be  left  daring  the  whole  term, 
and  subject  to  the  mine  being  worked  and 
managed  during  the  whole  term,  in  a  good 
and  workmanlike  manner. 

If  there  existed  any  asnal  and  approved 
mode  of  working  mines  in  the  district  we 
should  further  think  the  lessees  were 
bound  by  it,  though  not  expressly  men- 
tioned. 

We  have  only  then  to  consider  the  &cts 
of  the  present  case  to  see  whether  the 
defendants  have  made  themselves  respon- 
sible for  what  they  have  done ;  and  upon 
this  we  think  the  statement  in  paragraphs 
10  and  11  of  the  case  are  sufBcient  to  ab- 
solve the  defendants  firom  liability. 

It  appears  from  the  previous  para- 
graphs that  in  consequence  of  the-  de- 
fendants' workings  the  land  and  build- 
ings subsided, '  and  that  the  land  would 
have  subsided  without  the  buildings ; 
and  then  paragraph  10  states  that  all  the 
pillars  provided  for  by  the  lease  had  been 
left;  and  paragraph  11  adds  that  there 
was  nothing  in  the  course  adopted  by  the 
defendants  in  their  coal  workings  contrary 
to  tlie  usaal  course  of  mining  in  use  in 
the  district.  It  would  have  been  better 
if  instead  of  this  negative  statement  there 


had  been  a  positive  statement  that  the 
mine  was  worked  in  a  good  and  workman- 
like manner  and  aooor4ing  to  the  usage 
of  the  district,  but  we  think  the  actual 
statement  necessarily  amounts  to  this. 
What  follows  in  paragraph  11,  namely, 
that  enough  pillars  might  have  been  left 
to  support  the  surface  is  the  statement  of 
an  obvious  truism,  and  ought  to  have  no 
effect. 

We  think,  therefore,  that  the  defend- 
ants have  only  done  what  they  were 
authorised  to  do  by  this  lease,  and  that 
for  the  reasons  above  given  they  are  en- 
titled to  the  judgment.  This  makes  it 
unnecessary  to  consider  the  other  ques- 
tions argued  before  us,  namely,  -to  what 
extent  the  plaintiffs  are  entitled  to 
recover. 

Brahwsli.,  B. — In  this  case  the  de- 
fendants have  a  lease  of  a  stem  of  coal. 
It  may  not  appear  of  much  consequence 
by  what  name  their  interest  is  call^,  but 
the  word  "  lease"  may  in  such  cases  have 
helped  to  a  particular  conclusion.  For 
by  that  word  we  commonly  understand  a 
temporary  estate  granted  in  something 
which  at  the  end  of  the  term  is  to  be 
restored  to  the  lessor  in  the  condition  in 
which  it  was  delivered  to  the  lessee,  fidr 
wear  and  tear  excepted,  as  in  a  lease  of 
land,  house  or  moveable  chattel.  But 
that  is  not  the  intention  of  a  lease  of  a 
seam  of  coal.  That  is  more  a  sale  of  the 
coal  or  grant  of  a  right  to  take  and 
Remove  it  within  a  certain  time,  and  it  is 
not  to  be  restored  at  the  end  of  that  time 
to  the  grantor.  Treat  it  as  a  sale  of  the 
coal,  provided  the  vendee  gets  it  all  vrithin 
a  certain  time,  and  why  should  the  grantor 
be  at  liberty,  to  say,  "  though  in  terms  I 
sold  the  whole  of  it,  yet  by  implication  I 
reserved  as  much  as  was  necessary  to  sup- 
port the  surface  in  its  natural  condition?  " 
Why  should  not  the  argpiment  be  good, 
"  If  you  meant  that  exception  you  should 
have  said  so  in  woi-ds  F  "  Suppose  a  sale 
of  brick-earth  or  gravel  by  metes  and 
bounds,  and  suppose  the  vendee  took  it 
all,  and  suppose  then  the  soil  of  the  vendor 
outside  the  boundary,  crumbled  in  for 
want  of  lateral  support,  would  the  vendee 
bo  liable  to  a  claim  in  respect  thereof  by 
his  vendor  p    And  if  he  would,   why  ? 
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With  great  respect,  each  a  dealing  with  a 
seam  of  coal  is  more  like  selling  the 
nmterials  of  an  intermediate  floor  than 
letting  or  selling  the  floor.  Suppose  a 
man  with  a  three-storied  house  sold  the 
tnaterials  of  the  second  floor,  would  he 
hare  a  right  to  say,  "  Bat  yon  must  leave 
enongh  to  snpport  my  third  story  or  you 
mnst  prop  it  ap  p"  It  is  true  a  lessee  of 
a  mine  may  take'  all  the  coal  and  arti- 
ficially prop  the  sur&ce,  hut  practically 
this  is  impossible  owing  to  the  expense, 
and  the  same  argament  applies,  namely, 
wl^  did  not  the  grantor  stipulate  for  it  P 

It  may  be  said  that  if  this  argament  is 
tme  of  a  lease  or  grant  of  coals  to  be 
taken  in  a  certain  time  it  would  be  equally 
so  of  a  grant  to  be  taken  whenever  the 
grantee  tibought  fit,  and  if  so  of  all  oases 
where  the  ownership  of  mines  and  snr- 
&ce  was  severed,  and  that  the  authorities 
are  overwelming  the  other  way.  But  in 
the  first  place  the  argument .  is  not  so 
strongly  appUcable  where  the  grant  allows 
the  grantees  to  take  at'  any  time,  because 
a  grantor  may  well  allow  his  land  to  be 
let  down,  provided  it  is  to  be  done  within 
a  certain  time,  where  he  woald  object  if 
he  could  not  tell  for  aU  futurity  when  it 
might  happen.  In  the  next  plaice,  where 
the  terms  of  severance  are  not  known, 
bnt  only  that  there  is  a  severance,  then  it 
may  as  well  be  presumed  one  way  as  the 
other.  That  is  a  case  of  ownership,  not 
contract  as  this  is.  Here  the  tmns  of 
the  contract,  that  gives  the  right  to  take 
the  coal  are  known,  and  the  questien  is, 
why  does  not  the  general  principle  apply, 
namely,  look  at  what  is .  said  in  the  deed 
and  add  nothing  except  from  a  necessity 
for  doing  so  ?  Then  those  terms  give  the 
defendants  the  whole  of  the  coal,  for 
there  is  no  di£ference  between  the  words, 
"ihe  coal,"  and  "aU  the  coal,"  and 
indeed  the  words  here  are  "all  that 
seam."  Then  what  necessity  is  there  for 
implying  a  matter  contradictory  thereto, 
namely,  that  the  right  is  not  to  the  whole 
of  the  coal,  but  only  to  part,  leaving 
enough  to  support  the  snrface  ? 

But  snpposmg  these  would  be  right 
principles  on  which  to  decide  this  case — 
and  I  am  not  sure  they  would — I  have 
great  difficulty  in  applying  them  to 
this  caae,  and  in  adopting  the  forcible 


argaments  of  my  brothers  Maa-tin  and 
Cleasby.  For  the  caees  have  established 
that  where  there  is  a  seveitmce  of  mines 
from  the  rest  of  the  soil,  however  it  may 
have  been  created,  what  the  learned 
counsel  for  the  plaintiflEs  called  the  natn- 
ral  right  is,  that  those  entitled  to  the 
mines  and  those  entitled  to  the  residue  of 
the  soil,  must  each  so  use  his  part  as  not 
to  injure  the  other;  probably  on  the 
basis  of  the  Tnaxim,  sic  utere  iuo  ut  alienum 
non  loedcu.  This  rule  was  alleged  by 
the  plaintiflB,  and  indeed  admiMed  by 
the  defendants'  counsel,  to  apply  to 
cases  where  the  mines  were  leased.  And  - 
it  was  agreed  that  the  question  mast 
depend  on  the  terms  of  the  lease,  and 
whether  from  them  this  natural  or  ordi- 
nary right  had  been  given  up  by  the 
lessor.  For  these  positions  Harris  v. 
Byding  (11),  Hwmphries  v.  Brogden  (1), 
8maHy.  Morton  (2),  Bowbotham  v.  WUson 
(7),  Jhigdcde  v.  Robertson  (6),  Taylor  v. 
Shafto  (10),  and  other  cases  were  cited. 
It  seems  to  me  that  Dugdale  v.  Bobertson 
(6)  is  not  easily  distinguishable  &om  this 
case. 

Ajssuming  this  rale  to  apply  to  leases, 
we  must  examine  the  deed  to  see  if  there 
is  anything  to  take  away  this  so-called 
natural  right.  Now  the  lessees  are  to 
pay  by  an  acreage  rato  no  doubt,  and  so  if 
they  have  to  leave  pillars  they  will  pay 
for  what  they  do  not  take.  It  may  be 
they  have  allowed  for  this  in  calculat- 
ing the  rent.  It  is  expressly  provided 
that  the  measurement  is  to  include  "  all 
ribs  and  pillars  left  in  working  the  said 
coal,"  except  certain  named  pillars.  They 
will  therefore  haVe  to  pay  for  something 
included  in  the  acreage  which  they  must 
or  may  have  to  leave  for  any  reason,  and 
why  not  then  for  piUars  to  support  the  sur- 
face P  Farther  it  was  said  that  the  obliga- 
tion which  is  in  the  lease  to  leave  certain 
named  pillars,  precluded  the  necessity  of 
leaving  others  on  the  principle  of  expressio 
wnius  est  exchusio  alteriits.  Bat  this  is  not 
BO.  That-maxim  only  applies  where  the 
expressed  matter  would  be  superfluous  if 
the  implied  were  expressed  or  assumed. 
That  is  not  the  case  here.  The  named 
pillars  are  to  be  left  for  wholly  difierent 
purposes  than  the  general  sapport  of  the 
sai&ce.    This  was  decided  in  Dugdale  v. 
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Bob&rUm  (6).  (See  per  Wood,  V.C, 
8  B.  &  S.  255-257).  In  the  result  I  find 
nothing  to  limit  that  natoial  or  ordinary 
right,  if  it  exists  in  cases  of  leases  of  mines, 
and  BO  far  I  should  have  great  difficulty 
in  deciding  against  the  plaintiffs. 

Taylor  v.  Shafto  (10)  and  Sliafto  v. 
Johnson  (15),  are  in  no  way  contrary  to 
Dugdale  y.  Bobertgon  (6).  Li  those  cases 
it  was  held,  both  at  law  and  in  equity, 
that  the  lessor  of  the  mines  had  made  the 
lessee  covenant  to  do  what  was  incon- 
sistent with  leaving  supports  for  the 
Bur&ce.  The  Vice- Chancellor  says  (17), 
"  I  can  come  to  only  one  conclusion,  viz., 
that  there  was  an  intention  that  all  the 
coal  that  could  be  got,  regard  being  had 
to  the  safety  of  the  mine,  should  be  got." 

The  second  question  is  this — ^the  defend- 
ants' lessor,  Mr.  Sotberon,  conveyed  the 
whole  of  the  premises,  including  the  re- 
version in  the  mines,  to  Roberts.  B>oberts 
reserving  to  himself  the  rent  and  rever- 
sion of  the  mines,  fire  clay,  other  clay, 
Btone  and  minerals,  granted  and  conveyed 
the  residue  of  the  soil  to  the  plaintififa.  And 
it  was  contended  by  the  defendants  that  by 
this  conveyance  the  grantees  took  without 
a  right  to  support  for  houses  bmlt  over 
the  mines,  and  without  a  right  to  recover 
damages  for  injury  to  houses  arising  from 
the  Bur&ce  being  let  down  by  mining 
operations.  This  undoubtedly  is  so,  if 
those  mining  operations  were  carried  on 
by  Roberts  or  by  his  lessees  under  leases 
granted  subsequently  to  the  conveyance 
to  the  plaintiffs.  But  it  was  Baid  by  the 
plaintiffs  not  to  apply  to  the  defendants, 
who  were  lessees  at  the  time  of  the  con- 
veyance to  the  plaintiffs.  I  think  it  does. 
The  lease  of  June,  1840,  under  which  the 
defendants  have  the  right  to  work,  is 
mentioned  in  the  conveyance  to  the  plain- 
tiffs, and  the  words  are  general  and  nn- 
qualified — "  Roberts,  his  heirs  or  assigns, 
tenants  or  lessees,  shall  not  be  responsible ' ' 
for  damages  caused  to  dwellings,  which 
shall  "  h&reafter  "  be  erected,  by  mining 
operations.  And  it  is  clear  that  as  the 
mines  and  the  reversion  of  the  mines  were 
separated  from  the  rest  of  the  soil,  Roberts 
covenants  with  the  plaintiffs  for  the  per- 
formance of  the  same  matters  for   the 


benefit  of  the  surface  owners  that  the 
lessees  had  covenanted  with  Sotberon  io 
perform  for  their  benefit.  And  it  is  also 
clear  that  a  power  of  distress  which  is 
given  to  the  plaintiffs  would  enable  them 
to  distrain  on  the  defendants'  goods. 

It  is  asked,  why  are  the  defendants  to 
have  the  benefit  of  an  arrangement  to 
which  they  are  not  party  or  privy  ?  The 
answer  is  that  the  very  foundation  of  the 
plainidfis'  case  is  a  right  to  support  as 
against  the  defendants,  and  if  the  plain- 
tms  have  taken  their  estate  without 
that  right,  the  defendants  incidentally 
get  a  benefit  perhaps  not  contemplated. 
It  may  be  that  Roberts  thought  the  de- 
fendants entitled  to  work  so  as  to  cause 
subsidence  of  the  surfiuje.  It  may  be, 
though  we  cannot  see  why,  that  he  wished 
them  to  be  so  entitled.  Be  that  as  it  may 
it  seems  clear  to  me  that  the  plainti£b 
have  taken  their  estate  subject  to  a  right 
in  Roberts  and  his  tenants,  including  the 
defendants,  to  damage  the  surface  houses 
without  a  liabiUty  to  compensate  the  plain- 
tiffs and  their  tenants. 

It  is  as  though  a  man  owned  fiarms  A. 
and  B.,  and  granted  B.,  reserving  a  right 
of  way  over  it  to  himself  as  owner  and 
his  tenants  of  A.  This  would  operate 
as  a  grant  by  the  grantee  of  B.,  and  would 
enure  for  the  benefit  of  an  existing 
lessee  of  A.  It  would  be  strange  if  the 
defendants  could  surrender  their  lease, 
and  then  on  the  grant  of  a  new  one  have 
the  right  and  yet  not  have  it  now. 

But  there  is  nothing  in  the  conveyance 
to  the  plainti&  to  take  away  their  natural 
or  ordinary  right  of  support  to  the  land  if 
it  exists,  and  therefore  if  there  is  any 
damage  to  laq^  by  subsidence,  and  the 
defendants  are  not  right  on  the  first 
question,  the  plaintiffs  are  entitled  in  re- 
spect of  it.  This  is  probably  of  small 
consequence,  and  having  regard  to  Uie 
opinions  of  my  brothers  Martin  and 
Cleasby  I  answer  both  questions  in  fitvoor 
of  the  defendants. 

Judgment  for  tlie  defendants. 

AttomeyB  —  Pattison  &  Wigg,  for  pUintifb; 
Singleton  &  Tattershall,  agents  for  Herbert 
Biomley,  Sheffield,  for  defendanU. 


(17)  8B.&S.256. 
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1872.  1  DAWSON  V.  THB  MIDLAND  RAIL- 
Nov.  7.   J  WAT  COMPANT. 

Bailway — BaUways  Olauees  Gonsolido' 
tion  Act,  1845,  8^9  Viet.  e.  20.  t.  68— 
Duty  to  Fence  adjoining  Lands — Liability 
to  Persons  not  Owners  or  Oeeupiers. 

When  a  raUvmy  company  Kane  neglected 
Uie  duty  imposed  on  them  hy  the  Railways 
Clauses  Omuolidation  Act,  1845,  to  feivae 
their  line  from  the  adjoining  lands,  and  in 
consequence  of  sttch  neglect  cattle  in  the  ad- 
joining  lands  pass  onto  the  line  and  are  in- 
jured by  the  company's  tnuns,  an  action  for 
ihe  injury  may  be  maintained  against  the 
compouiy  by  tl^  otimer  oftlie  catUe,  tlwugh  he 
has  no  more  interest  in  the  adjoining  lands 
than  a  Ueense  from  the  occupier  thereof  to 
graze  the  catUe  there. 

Action  for  a  breach  of  the  dutr  im- 
posed on  the  defendants  by  the  Railways 
Claoses  Consolidation  Act,  1845,  8  &  9 
Vict.  c.  20.  s.  68  (1),  to  fence  their  line  from 
the  lands  adjoining,  whereby  the  plain- 
tiff's mare  strayed  on  to  the  line  and  was 
killed  by  the  defendants'  train. 

At  the  trial  before  Blackburn,  J.,  at  the 
Warwick  Summer  Assizes,  1872,  the  fol- 
lowing facts  were  proved.  The  plaintiff's 
mare  was  kept  in  a  stable  which  he  hired 
&om  a  friend,  who  occupied  also  the  field  in 
which  the  stable  stood  and  which  adjoined 
the  defendants'  line.  The  plaintM"  was 
also  permitted  without  payment  to  graze 
the  mare  in  the  field.  One  night  the  mare 
escaped  (without,  as  the  jnrr  found,  any 
negligence  on  the  part  of  the  plaintlfiQ 
&om  the  stable,  passed  into  tiie  field  and 
thence  through  a  gap  in  the  fence  on  to 
the  defendants'  line,  where  she  was  killed 
by  a  train  of  the  defendants.     The  de- 

(1)  That  aection  enacts — 

"The  company  shall  make  and  at  all  timed 
theceafler  maintain  the  following  vorks  for  the 
accommodation  of  the  owners  and  occupieni  of 
lands  adjoining  the  railway  (that  is  to  nay)  .  .  . 

"Also  snfflcient  poets,  rails,  hedges,  ditches, 
mounds  or  other  fences  for  separating  the  land 
taken  foi  the  -att  of  the  railway,  from  the  adjoin- 
ing lands  not  taken,  and  protecting  such  lands 
from  trespass,  or  the  cattle  of  the  owners  or  the 
occnpiers  thereof  &om  straying  thereout  by 
reason  of  the  railway,  together  with  all  necessary 

Stes   made   to   open    towasrds   snch   adioining 
ids  and  not  towards  the  railway,  and  all  neces- 
sary stiles. ' 

Nbw  Sbbiks,  42. — EXCHEQ. 


fendants  admitted  that  they  were  botmd 
under  the  statute  to  repair  the  fence  as 
to  owners  and  occnpiers,  but  not  as  to 
the  plaintiff.  The  verdict  was  entered  for 
the  plaintiff  for  31Z.  10*.,  the  value  of  the 
mare,  with  leave  to  the  defendants  to 
move  to  enter  it  for  them  on  the  ground 
that  the  duty  imposed  by  the  statute  was 
only  as  regards  "  owners  and  occupiers," 
and  that  the  plaintiff  was  neither. 

Field  moved  for  a  rule  in  accordance 
with  the  leave  reserved. — The  plaintiff 
was  not  the  owner  or  occupier  of  the  ad- 
joining land  and  cannot  maintain  the 
action.  The  statute  does  not  give  a  right 
of  action  to  the  owner  of  agisted  cattle,  or 
atleastnot  to  the  owner  of  cattle  straying 
on  to  the  adjoining  land,  if  such  owner  is 
not  the  owner  or  occupier  of  the  adjoining 
land — Dovaston  v.  Payne  (2),  Eicketts  v. 
The  East  and  West  India  Docks  Bailway 
Company  (3).  The  plaintiff  cannot  even 
claim  th6  position  of  a  licensee,  for  it  was 
at  night,  and  the  mare  was  not  exercising 
the  license  of  grazing,  which  was  confined 
to  the  day-time.  She  was  a  trespasser,  and 
that  is  enough  to  prevent  the  plaintiff 
from  recovering. 

Kellt,  C.B. — The  nmre  was  lawfully 
in  the  close,  out  of  which  she  escaped  on 
to  the  railway  through  a  defect  in  the 
fence  which  the  railway  company  were 
bound  to  keep  in  repair.  It  was  argued 
that  only  the  owner  or  occupier  of  the 
close  could  maintain  this  action,  but  the 
mare  was  in  the  close  by  the  license  of 
the  occupier,  and  it  would  be  against 
common  sense  if  we  were  to  construe  the 
statute  to  mean  that  under  these  circum- 
stances the  owner  of  the  mare  could  not 
maintain  this  action. 

Maktin,  B. — I  am  entirely  of  the  same 
opinion.  I  think  the  duty  imposed  by 
the  statute  is  as  to  all  cattle  lawfully  on 
the  adjoining  lands. 

Bbauwell,  B. — I  am  of  the  same 
opinion.  If  Mr.  Field  bo  right,  then  sup- 
posing an  occupier  has  two  fields  adjoin- 
ing the  railway,  in  one  of  which  the 
fences  are  sound  and  in  the  other  there  is 

(2)  2  H.  Black.  628;  8.C.  2  Smith  L.  C.  124 
(Sth  edit) 

(8)  12  Com.  B.  Rep.  160;  8.C.  21  Law  J.  Sep. 
(K.».)  C  J.  201. 
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a  gap,  and  a  horse  belonging  to  the  occa- 
pier  leaps  out  of  the  firat  field  into  the 
second,  and  so  escapes  through  the  gap 
on  to  the  railway  and  is  killed  by  a  train, 
the  company  would  not  be  liable.  Bat 
Mr.  Field  would  say  "  no ;  there  is  a  dif- 
ference in  the  two  cases,  because  here  the 
plaintiff  is  neither  owner  nor  oooupier." 
But  I  think — without  saying  whether  the 
plaintiff  was  an  occupier  or  not — ^that 
the  duty  of  maintaining  the  fences  is  for 
the  benefit  of  all  those  who  have  the 
right  to  hare  their  cattle  on  the  lands  in 
question. 

PiOOTT,  B. — I  am  of  the  same  opinion. 
The  statute  is  for  the  benefit  of  owners 
and  occupiers,  and  one  use  which  an 
occapier  may  make  of  the  lands  is  to  let 
the  cattle  of  a  friend — as  was  done  here 
— graze  on  the  land. 

BmU  refuted.. 

Attorneys — Bobinson  &  Ffeston,  agents  for  Bow- 
lands,  Bafmall  &  Bowlands,  Birmingham,  for 
plaintiff;  Beale,  Marigold  &  Beale,  for  de- 
fendants. 


1872.  \  THE  PLUHSTSAD  BOABD  OF  WOBKS 
Nov.  11.  J  V.  INQOLDBT  AND  OTHBKS. 

Metropolis  Local  Management  Act,  1862 
(25  4"  26  Vict.  c.  102.  «.  n^—Faving  Ex- 
penses — Apportioned  Amount  of  Expenses 
payable  by  Future  Ovmers  —  Charge  on 
Land. 

The  effect  of  the  77th  section  of  the  Me- 
tropolis Local  Management  Act,  1862,  is  to 
make  the  apportioned  amount  of  paving 
expenses  incurred  under  the  Act  a  eJiarge 
on  the  premises  in  respect  of  which  the 
a/mount  has  been  apportioned;  and  the 
district  local  board  may  recover  the  amwunts 
so  apportioned  from  subsequent  ovmers  of 
the  premises  accordingly,  although  no  ar- 
rangement be  made  for  payment  by  instal- 
ments. ' 

This  was  a  Specul  Case  stated  in  an 
action  brought  to  recover  571.  10*.,  under 
the  circumstances  hereinafter  set  forth. 

The  Board  of  Works  for  the  Plum- 
stead  district  derive  their  authority  from, 
and  act  under  the  Metropolis  Local  Man- 


agement Acts  1856  and  1862  (18  &  19 
Vict.  c.  120  and  the  26  &  26  Vict.  c.  102). 
In  pursuance  of  the  powers  vested  in 
them  by  s.  105  of  the  former  of  the 
said  Acts,  the  board  at  a  meeting  duly 
held  on  the  25th  of  March,  1868,  resolved 
that  a  certain  new  street  within  their 
district,  called  Granville  Mews  Norili,  in 
the  parish  of  Lee,  was  not  paved  to  their 
satisfaction,  and  that  it  was  expedient 
that  the  same  should  be  paved  throughout 
the  whole  of  the  breadth  of  the  carriage- 
way and  footpaths  thereof,  in  accordance 
wi&  a  certain  plan  and  estimate  of  their 
surveyor,  and  that  the  owners  of  the 
several  houses  forming  the  said  street  and 
the  owners  of  land  bounding  and  abutting 
on  the  said  street,  shotdd  pay  the  sum  of 
1702.  13«.  4d.,  being  the  amount  of  the 
estimated  expenses  of  the  said  paving,  and 
they  further  apportioned  the  said  amount 
of  1702.  13«.  4d.,  between  the  several 
owners,  ac^rding  to  a  certain  schedule 
appended  to  the  said  resolution. 

At  the  same  meeting  the  plaintiffs 
passed  a  further -resolution  with  regard 
to  another  new  street,  called  Middle 
Granville  Mews,  and  apportioned  the  ex- 
pense of  paving  the  same  among  the 
owners  of  houses  forming,  and  of  land 
bounding  and  abutting  upon  the  same. 

A  house  with  stables  and  land  in  re- 
spect of  which  apportionments  were 
respectively  made  as  tiforesaid,  were  then 
the  property  of  William  C.  Banks  now 


No  separate  apportionment  was  made 
in  respect  of  the  said  land,  but  the  same 
was  included  in  that  made  in  respect  of 
the  said  houses  and  stables,  the  total 
amount  being  571. 10«. 

No  notice  was  given  to  the  said  William 
C.  Banks  of  the  intention  of  the  plaintifb 
td  pave  the  said  Btreet,  nor  was  any  part 
of  the  amounts  mentioned  in  the  said 
apportionments,  and  now  sought  to  be 
recovered,  ever  paid  by  the  said  William 
C.  Banks  or  by  anyone  else. 

On  the  3rd  of  December,  1868,  the  said 
WiUiam  C.  Banks  mortgaged  the  said 
houses,  stables  and  land  to  the  defendants, 
the  trustees  of  the  Planet  BuUding  So- 
ciety, and  having  subsequently  made 
default  in  paying  the  moneys  secnred  by 
the  mortgage  deeds,  the  defendants  as  such 
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troBtees  entered  into  and  took  possession 
of  the  Boid  honses,  stablos  and  land  on 
the  25th  December,  1869. 

Until  the  3rd  of  December,  1868,  the 
said  defendants  bad  no  interest  or  estate 
whaterer  in  the  said  honses,  stables  and 
land,  and  they  received  no  notice  of  or 
information  respecting  the  said  apportion- 
ments, nntil  the  15th  of  November,  1870 ; 
and  they  reflued  to  pay  the  same,  where- 
npon  this  action  was  commenced. 

The  question  for  the  Court  was — 
whether  the  action  was  maintainable 
against  the  defendants  as  owners  in  re- 
spect of  all  or  any  of  the  said  apportion- 
ments. 

Barrow,  for  the  plaintiffs,  contended 
that  the  words  found  in  the  77th  sec- 
tion (1)  of  the  later  Act  (25  &  26  Vict. 
c.  102),  enabling  the  board  to  recover  the 
costs  and  charges  "  either  -  before  the 
work  shall  be  commenced,  or  dnring  its 
progress,  or  after  its  completion,"  removed 
all  difficulty  that  might  have  stood  in  the 
plaintiffs'  way  if  they  had  to  rely  only  on 
the  105th  section  of  the  earlier  Act  (18 
&  19  Vict.  c.  120),  directing  deficiencies 
to  be  made  good  by  the  owners ;  that  the 

(l)The  77th  section  is  as  follows — 
"  Where  any  vestry  or  district  board  shall, 
under  the  powers  given  by  the  one  hundred  and 
fifth  section  of  the  firstly-iecited  Act,  have  paved 
or  be  about  to  pave  any  new  street,  the  owners  of 
the  land  bounding  or  abutting  on  such  street  shall 
be  liable  to  contribute  to  the  expenses  or  estimated 
expenses  of  paving  the  same,  as  well  as  the  owners 
of  houses  therein,  provided  that  it  shall  be  lawfti 
for  the  vestry  or  district  board  to  charge  the 
owners  of  land  in  a  less  proportion  than  the 
owners  of  house  property,  should  they  deem  it  just 
•ad  expedient  so  to  do ;  and  any  sndi  costs  or  ex- 
penses, including  the  costs  of  paving  at  the  points 
of  intersection  of  streets,  and  all  other  incidental 
costs  and  charges  shall  be  apportioned  by  the 
vestiy  or  board,  and  shall  be  recoverable  either 
before  the  work  shall  be  commenced,  or  during  its 

Erogress  or  after  its  completion  ;  and  it  shall  be 
iw^  for  the  vestry  or  district  board  at  their  dis- 
cretion to  accept  payment  of  the  amount  appor- 
tioned or  chafed  in  respect  of  each  house  or 
premises  by  instalments  spread  over  a  period  not 
exceeding  twenty  years,  and  any  such  amount 
shall  be  recoverable  from  the  present  or  any 
fntnre  owner  of  the  promises,  either  by  action  at 
law  or  in  a  summary  manner  before  a  justice  of 
the  peace,  at  the  option  of  the  vestiy  or  board." 

The  96th  section  empowers  the  vestry  or  district 
board  to  require  payment  of  the  costs  and  expenses 
from  the  owner  oi  occupier. 


effect  of  the  later  Act  was  to  make  these 
costs  a  charge  on  the  land,  and  that  this 
view  was  supported  by  The  Vesinj  of  Ber- 
monds&y  v.  Bamsey  (2),  where  it  was  held 
that  an  unsatisfied  judgment  against  a 
former  owner  was  no  bar  to  an  action  for 
such  expenses  against  a  tenant  under  a 
subsequent  owner. 

B.  G.  Wilberforce  (with  him  H.  K 
Brest),  contended  that  the  effect  of  the 
later  Act  was  only  to  permit  the  appor- 
tionment to  be  made,  either  before  the 
commencement,  or  during  the  execution, 
OP  after  the  completion  of  the  works^  but 
■not  to  alter  the  persons  liable,  who  were 
to  be  the  oumers  at  the  time  of  the  appor- 
tionment; that  the  introduction  of  the 
words,  "  present  or  future  owners,"  in  that 
clause  of  the  77th  section  relating  to  pay- 
ment by  instalments,  shewed  that  the 
Legislature  did  not  intend  the  earlier  por- 
tion of  the  section  to  apply  to  subsequent' 
owners ;  for  if  they  did-  so  intend,  the  in- 
troduction of  those  words  was  superfluous; 
and  that  the  96th  section  did  not  autho- 
rize the  board  to  transfer  the  liability  to 
a  subsequent  owner,  but  simply  enabled 
them  to  elect  between  the  owner  and  the 
occupier  at  the  time  of  apportionment. 

Barrow  was  not  called  on  to  reply. 

Kellt,  C.B. — I  am  of  opinion  that  the 
plaintiffs  are  entitled  to  recover  by  force 
of  these  two  statutes,  either  from  the 
owner  at  the  time  of  the  apportionment, 
or  from  a  subsequent  owner.  Under  the 
earlier  Act  the  power  of  the  local  boards 
to  recover  from  subsequent  owners  was 
limited  to  cases  where  the  expenses  ac- 
tually incurred  exceeded  the  estimated 
expenses;  but  the  inconvenience  arising 
from  this  limitation  was  remedied  by  the 
later  Act  of  1862,  the  77th  section  of  which 
provides  that  tiiese  costs  and  expenses 
shall  be  apportioned  and  shall  be  recover- 
able either  before  the  work  be  commenced, 
or  dnring  its  progress,  or  after  its  com- 
pletion ;  and  further  that  the  local  board 
may  accept  payment  of  the  "  amount  ap- 
portioned "  by  instalments,  and  recover 
"  such  amount  "  from  the  present  or  any 
future  owner.  This  shews,  in  my  opinion, 
that  the  word  "  amount "  in  the  clause  as 

(2)  40  Law  J.  Bep.  (».b.)  0J>.  208. 
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to  recovery  meanB  the  "whole  amount 
apportioned,"  whether  payable  by  instal- 
ments or  not.  The  premises  have  been 
benefited  by  the  expenditure,  and  it  is 
only  reasonable  ihat  the  apportioned  cost 
should  bo — ^what  the  Aot  of  1862  makes 
it — a  charge  upon  the  premises. 

Bbahwell,  B.iChanneu.,  B.,  and  Pioott, 
B.,  concurred. 

Judgment  for  theplaimHffs. 


Attornejs— J.    H.    Dale,    for  plaintiffii; 
Ckmper  &  Holmes,  fi»  defendants. 


Ingle, 


1872. 
Not.  22 


\ 


WELSH  V.  HEROES  AND  ANOTHEB. 


Practice — New  Trial  in  Liverpool  Court 
of  Passage — Ver^icaiion  of  Assessor's  Sig- 
nature to  Notes. 

In  moving  in  this  Court  for  rules  for  a 
new  trial  or  to  enter  a  nonsuit  in  cases  tried 
in  the  Liverpool  Court  of  Passage,  a  rule  to 
shew  cause  will  not  be  granted  unless  either 
the  counsel  moving  was  present  at  the  trial, 
or  the  assessor's  notes  are  produced  with  an 
affidavit  verifying  the  assessor's  signature. 
When  coMse  is  shewn  the  assessor's  notes 
must  he  produced  with  a  similar  affidavit. 

This  action  was  tried  in  the  Court  of 
Passage  at  Liverpool  before  the  assessor, 
when  a  verdict  was  entered  for  the  plain- 
tiff for  35?.  A  role  to  shew  cause  why 
a  nonsuit  should  not  be  entered  having 
been  obtained  on  behalf  of  the  defendant 
by  B.  0.  Williams — 


Segar,  for  the  plaintiff,  appeared  to 
shew  cause,  but  when  the  assessor's  notes 
of  the  trial  were  produced,  it  appeared 
that  his  signature  had  not  been  verified 
by  affidavit. 

12.  0.  Williams,  in  support  of  the  role, 
urged  that  the  vmfioation  was  not  neces- 
saiy,  at  least  not  on  this  role  which  did 
not  purport  to  have  been  moved  on  the 
production  of  the  assessor's  notes,  and 
referred  to  Morrison  v.  Woohey  (1). 

The  Coubt  (2)  said  that  the  rule  in 
this  Court  was  that  in  cases  tried  before 
the  Court  of  Passage,  no  rule  for  a 
new  trial  or  to  enter  a  nonsuit  could  be 
moved  unless  either  the  counsel  moving 
was  present  at  the  trial,  or  the  assessor's 
notes  were  produced  with  an  affidavit 
verifying  the  assessor's  signature,  and 
that  when  cause  is  shewn  the  assessor's 
notes  must  be  produced  with  a  similar 
affidavit;  and  they  refused  to  allow  the 
argument  to  proceed  except  upon  an 
undertaking  by  the  defendant's  counsel  to 
file  such  an  affidavit  before  the  close  of 
the  argument. 

The  argument  then  prooeeded,  but  was 
afterwards  adjourned  to  Hilary  Term, 
1873,  when  Uie  required  affidavit  was 
produced  and  the  rule  was  made  absolute. 


Attorneys — Norris,  Aliens  &  Carter,  Sffents  tat 
J.SelL  Gregory,  Liverpool,  for  defendaots. 


(1)  16  Com.  B.  Bep.  Nil.  4S7. 

(2)  Kelly,  C.B.;  Martin,  B.;   Bramwell,  B.; 
and  Chsnndl,  B. 


£in>  OF  MICHAKT.MAS  TERM,  1872. 
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1873        y  OSBOBN  V.  GOLBTT. 

Jan.  23.  . 

Negligence  canting  Death  of  Servant — 
Action  for  Loss  of  Services — Iheperue  of 
hurifing  Servant  also  a  Child. 

To  a  declaration  alleging  thai  by  reason 
of  the  negUgenee  of  the  defendants  servant 
the  plaintiff's  daughter  and  servant  was 
killed,  and  ekuming  damages  for  lots  of 
terviees  and  for  the  burial  expenses  paid 
by  the  plaintiff,  the  defendant  pleaded, 
first,  that  the  daughter  and  servant  vms 
hiUed  on  the  spot  by  the  act  eomplamed  of, 
to  thai  the  plaintiff  did  not  and  could  not 
sustain  damage  entitling  him  to  sue ;  and 
tecondly,  that  the  act  complained  of  wot  a 
felonious  act  on  the  part  of  the  defendant's 
servant,  and  that  the  servant  had  not  before 
the  action  been  tried,  commMed  or  prosecuted 
in  any  umy  in  respect  of  the  same : — Held, 
per  totam  curiam,  that  the  second  plea 
afforded  no  answer  to  the  declaration  ;  and 
held  by  B[bllt,  O.B.,  arid  Pigott,  B., 
that  the  first  plea  afforded  a  good  antwer, 
on  tlu  ground  that,  apart  from  Lord  Oamp- 
leU't  Act  (9  ^  10  Vict.  c.  93),  no  dvil  action 


is  maintainable  against  a  person  who  hat 
by  negligence  caused  the  death  of  another. 
But  held  by  Bramwell,  B.,  that  the  first 
plea  afforded  no  antwer,  and  that  the  action 
wot  maintainable. 

Declaration.  —  That  Elizabeth  Osbora 
was  the  daughter  and  gerrant  of  the 
plaintiff,  and  the  defendant  br'John 
Broadwater  hia  serrant  so  negligently 
and  onskiliTilly  managed  and  drove  a 
-  waggon  and  horses  along  a  public  high, 
way  that  the  said  waggon  and  horses 
were  forced  and  driven  against  the  said 
Elizabeth  Osbom,  whereby  she  being  such 
daughter  and  servant  as  aforesaid  was 
woiuidQ^  and  injored,  and  by  reason  of 
the  wonnds  and  ixynries  thareby  occa- 
sioned to  her  as  aforesaid  afterwards 
died,  whereby  the  plaintiff  wholly  lost 
the  service  of  the  said  Elizabeth  Oaboni, 
and  the  benefits  and  advantages  which 
would  otherwise  have  accrued  to  hiTp  ttoia 
such  service,  and  was  put  to  expense  in 
conveying  her  body  to  his  house,  and  af- 
terwards and  necessarily  was  put  to  and 
incurred  expense  in  and  about  and  inci* 
idental  to  the  burial  of  the  same. 
Third  plea.— That  the  said  Elisabeth 
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Osbom  was  killed  upon  the  spot  by  the 
acts  aad  matters  mentioned  in  the  decla- 
ration,  bo  that  the  plainti£f  did  not  and 
could  not  sustain  any  damage  entitling 
him  to  sue  for  the  acts  complained  of. 

Fourth  plea.— That  the  act  and  matter 
complained  of  amounted  in  law  to  a  felo- 
nious act  by  the  said  John  Broadwater 
committed,  and  the  said  John  Broadwater 
at  the  commencement  of  this  snit  had  not 
and  has  not  since  been  tried,  convicted, 
/icquitted  of,  nor  in  any  manner  prose- 
cuted for  the  said  offence,  although  no- 
thing ever  existed  or  exists  to  render  such 
prosecution  unnecessary,  ftuproper  or  in- 
expedient, or  to  entitle  the  defendant  to 
bring  an  action  without  such  prosecution 
having  taken  place. 

Demurrers  to  these  pleas,  and  joinder. 

W.  Qrahatn  (with  him  P.  F.  O'Malley), 
for  the  plaintiff,  in  support  of  the  demur- 
rers.— The  only  English  authorities  in 
support  of  the  third  plea  being  an  answer 
to  the  action  are,  Eiggins  v.  Butcher  (1), 
which  really  was  decided  on  another 
ground,  turning  on  the  point  raised  by 
the  fourth  plea  here  ;  and  Baker  t.  BolUm 
(2),  a  case  at  Nisi  Prius,  the  authority  of 
which  appears  to  be  very  questionable. 
The  fourtii  plea  is  disposed  of  by  Wliite 
V.  Spettigue  (3),  which  shews  that  the 
objection  relied  on  does  not  apply  to  an 
action  against  a  third  party  innocent  of 
the  felony,  and  by  Welle  v.  Abraham  (4), 
which  overrules  everything  in  the  older 
oases  which  could  in  any  way  support 
the  defendant's  contention  as  to  the 
felonious  character  of  his  servant's  act 
being  a  bar  to  the  maintenance  of  a 
tvril  action  such  as  this.  A  general  alle- 
gation of  service  is  sufficient — MarHne» 
V.  Oerber  (5)  ;  and  whether  the  deceased 
was  the  plaintiff's  servant  or  not  js  a  ques- 
tion for  the  jury — Evans  v.  Walton  (6). 

Prentice,  for  the  defendant,  in  support 
of  the  pleas,  relied  on  Eiggins  v.  Bvioher 

(1)  Yelr.  89 ;  s.  c.  1  Brown.  206,  and  Noy  18. 

(2)  I  Camp.  493. 

(3)  13  Mee.  &  W.  60S ;  s.  c.  14  Law  1.  Bep. 
(II.S.)  Exch.  99. 

(4)  41  Law  J.  Sep.  (n.s.)  Q.B.  306. 

(6)  3  Man.  &  G.  88 ;  s.  c.  10  Law  J.  Rep.  (m.s.) 
CJ.  314. 

(6)  36  Lav  J.  R«p.  (n.s.)  C.P.  307 ;  b.  c.  Law 
B^  2  C^.  616. 


(1),  and  BaJe&r  y.  Bolton  (2),  and  the 
American  cases  Eden  v.  The  Lasington,  ^c. 
Company  (7),  and  Oarey  v.  The  Berhshire 
Bailroad  Company  (8),  and  on  the  words 
in  the  preamble  to  Lord  Campbell's  Act 
(9  &  10  Vict.  c.  93),  as  shewing  that 
before  that  Act  no  action  was  maintain- 
able in  respect  of  negligence  causing  the 
death  of  any  person ;  and  he  contended 
that  if  the  Court  gave  judgment  for  the 
plaintiff  on  the  third  plea,  they  would  in 
effect  be  usurping  the  functions  of  the 
Legislature,  by  adding  a  clause  to  Lord 
Campbell's  Act.  As  to  the  fourth  plea^  it 
was  a  good  answer  according  to  the  well- 
known  rule  of  law,  founded  on  pablic 
policy,  that — as  expressed  by  Lord  Ellen- 
borough,  C.J.,  in  Crosby  v.  Leng  (9) — 
"  before  the  party  injured  by  a  fdonions 
act  can  seek  civil  redress  for  it,  t£e  matter 
must  be  heard  and  disposed  of  by  the 
proper  criminal  tribunal,  in  order  that  the 
justice  of  the  country  may  be  first  satis- 
fied in  respect  of  the  public  offenoe." 
The  same  principle  is  recog^nised  in  Stone 
V.  Marsh  (10),  White  v.  Spettigue  (3),  and 
WeUock  V.  Gonstantine  (11),  as  well  as  in 
the  notes  to  Ashby  v.  White  (12). 

[BruiweI/L,  B. — Wellock  v.  OonstanUne 
(11)  must  be  looked  upon  as  overruled 
by  WeUs  v.  Abraham  (4)], 

Graham,  in  reply,  cited  HaU  y.  Hol- 
lander (13),  and  (as  to  the  funeral  ex- 
penses) The  Queen  v.  Vann  (14),  Ambnse 
y.  Kerrison  (15),  and  Chofple  v.  Cooper 
(16).  Ow.  adv.  vmU. 

PiaoTT,  B. — This  action  was  brought  to 
recover  damages  for  negligent  driving  by 
the  defendant's  servant,  whereby  the 
daughter  and  servoAit  of  the  plaintiff  was 
injured,  and  afterwards  died,  and  in  con- 


(7)  14  B.  Monroe,  204. 

(8)  1  Ciuhing,  47fi. 

(9)  12  East,  409. 

(10)  6  B.  &  0.  651. 

(11)  2HurL  &  C.  146;  8.  c 


Bep. 


Lav  J. 
(ir.8.)  Exch.  285. 

(12)  1  Smith's  L.C.  6th  ed.  227,  267. 

(13)  4  B.  &  C.  660. 

(14)  2  Den.  C.  C.  326 ;  s.  c.  21  Lav  J.  Rep.  (ha) 
H.C.  39. 

(15)  10  Com.  B.  Bep.  776 ;  s.  e.  20  Lav  J.  Bep. 
(N.S.)  CJ*.  136. 

(16)  IS  Hee.  Sc  W.  262 ;  s.  e.  13  Lav  J.  Bep. 
(X.B.)  Exch.  286. 
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seqaence  tiie  plaintiff  lost  her  services,  and 
was  put  to  the  expense  of  burying  her.  By 
the  third  plea,  the  defendant  said  "  that 
she  was  killed  on  the  spot,"  and  the  first 
question  is,  whether  this  plea  affords  a 
good  defence  in  law  to  an  action  by  a 
master  for  damage  sustained  by  reason  of 
the  death  of  his  servant.  It  may  seem  a 
shadowy  distinction  to  hold,  that  where 
the  service  is  simply  interrupted  by  acci- 
dent resulting  from  negligence,  the  master 
may  recover  damages,  while  in  the  case 
of  its  being  determined  altogether  by 
tiie  servant's  death  from  the  same  cause, 
no  action  con  be  sustained.  Still  I  am  of 
opinion  that  the  law  has  been  so  under- 
stood up  to  the  present  time ;  and  if  it  is 
to  be  changed,  it  rests  with  the  Legislature 
and  not  with  the  Courts  to  make  the 
change.  It  is  admitted  that  no  case  can 
be  found  in  the  books,  where  such  an 
action  aa  the  present  has  been  main- 
tained, although  similar  facts  must  have 
been  a  matter  of  frequent  occurrence. 
This  alone  is  strong  to  shew  that  the 
general  understanding  had  been  to  the 
efiect  laid  down  by  Lord  Bllenborough  in 
1808,  in  Bakery.  Bolton  (2).  That  was  no 
donbt  a  Nisi  Prins  decision,  but  it  does  not 
appear  to  have  been  ever  questioned. 
The  ruling  was  that  the  death  of  any 
htiman  being  could  not  be  complained  of 
as  an  injuiy,  te.,  as  an  acHondble  injury. 
And  the  law  as  there  laid  down  has  found 
its  way  into  the  various  text-books  treat- 
ing upon  master  and  servant.  There  was 
nothing  in  that  case  to  shew  that  the  neg- 
ligence amounted  to  a  felony  ;  and  if  death 
is  caused  without  criminal  negligence,  or 
1^  merely  injudicious  driving,  it  would 
not  amount  to  felony. 

But  in  addition  to  this  authority 
and  the  general  acquiescence  in  it 
for  so  many  years,  there  is  a  clear 
parliamentary  recognition  and  state- 
ment that  such  is  the  law  to  be  found 
in  the  preamble  to  Lord  Campbell's  Act 
(9  &  10  Vict.  0.  93).  The  language  is 
not  confined  to  cases  to  which  the  maxim 
actio  perionalia  moriiur  cuvi  persona  ap- 
pUes,  but  is  perfectly  general,  viz. — 
"  Whereas  no  action  at  law  is  now  main- 
tainable against  a  person  who  by  hie 
vorongful  aU,  neglect  or  default,  may  have 
caosed  the  deatii  of  anotiier  person,  and 


it  is  oftentimes  right  and  expedient,  that 
the  wrongdoer  in  such  cases  shall  be  an- 
swerable in  damages  for  the  injury  so 
caused  by  him."  The  remedy  is  then 
given  to  the  deceased's  personal  represen- 
tative for  the  benefit  of  vrife,  husliand, 
parent  and  chUd  only.  Yet  it  must  be 
manifest  that  numerous  other  cases  in 
which  special  damage  of  various  kinds  is 
sustained  (master  and  servant  being  one) 
must  have  been  present  to  the  minds  of 
the  framers  of  this  statute ;  and  if  such 
had  been  the  intention  an  express  remedy 
would  have  been  afforded  in  cases  where 
proximate  special  damage  results  from 
the  death  so  caused.  Several  American 
authorities  were  also  cited — Eden  v.  The 
Lexington,  ^c,  Company  (7)  and  Carey  v. 
The  BericBhire  BaHroad  Company  (8), 
which  shew  that  the  law  in  America  has 
followed  the  ruling  of  Lord  Ellenborough, 
but  I  do  not  thmk  it  necessary  to  relj 
upon  these  cases. 

The  result  is,  in  my  opinion,  that  wo 
are  not  at  liberty  to  disregard  the  law 
thus  established  so  long  ago,  and  expressly 
recognized  by  the  Legislature,  nor  in 
effect  to  add  by  the  decision  of  this 
Court  another  clause  to  Lord  Campbell's 
Act.  For  these  reasons  as  regards  the. 
loss  of  service,  therefore,  I  think  this 
SKJtion  is  not  maintainable,  and  the  same 
reason  applies  also  to  the  expense  of  the 
burial.  I  think  the  fourth  plea  is  bad  for 
the  reason,  that  it  only  affords  a  defence 
(if  at  all)  when  the  action  is  brought 
agaiDst  the  supposed  criminal  and  before 
his  prosecution. 

Kjellt,  C.B. — ^I  think  that  the  defendant 

in  this  case  is  entitled  to  the  judgment  of 
the  Court.  No  decision  is  to  be  found  in  the 
books  from  the  earliest  times,  by  which  an 
action  for  this  cause  has  been  sustained. 
No  dictum  is  to  be  found  of  any  Judge, 
or  upon  any  competent  authority,  that  such  . 
an  action  is  maintainable.  All  the  autho- 
rity that  exists  is  against  it.  Miggiits  v. 
Butcher  (1)  shews  utat  a  husband  cannot 
maintain  an  action  against  onenvho  kills 
his  wife ;  and  by  Tanfield,  J.,  "  If  a  servant 
be  beaten  and  die,  the  master  shall  not 
have  an  action  for  the  loss  of  his  services." 
There,  however,  the  decision  proceeds  on 
the  ground  that  the  act  was  a  felony ;  upon 


Digitized  by 


Google 


56 


COUBT  OF  EXCHEQUBE: 


[N.S. 


whioli  it  loaj  be  obserred  that  bo  would 
be  &&  killing  in  the  case  before  the  Conrt, 
if  the  act  be  sitch  that  the  negUgenoe 
makes  it  amoant  to  manslaaghter.  In 
Baker  y.  Bolton,  (2)  the  facts  are  loosely 
stated,  bat  they  seem  to  shew  that  the 
action  tiiere  was  founded  on  negligence, 
and  that  the  plaintiff  had  been  deprived 
of  the  assistance — which  mar  mean  the 
service — of  his  wife.  But  the  decision 
did  not  proceed  on  the  groand  that  the 
killing  was  a  felony ;  for  Lord  Ellen- 
borough  observed,  without  any  quali- 
fication, that,  "  In  a  Civil  Court,  the 
death  of  a  human  being  could  not  be 
complained  of  as  an  injury."  Then  we 
have  ibe  American  case,  Garey  v.  The 
Berkshire  Bailroad  Company  (7),  and 
Skinner  v.  The  Hotuatonic  Bq,il/road  Gor- 
novation  (17)',  deciding  that  no  action  for 
loss  of  service  is  maintainable  where 
death  has  been  inflicted  through  careless- 
ness. The  case  of  Ford  v.  Mmiroe  (18) 
was  at  NisiPrins ;  and  as  the  point  was  not 
taken,  is  really  of  no  authority.  Finally, 
we  have  the  express  declaration  of  the 
Legislature  in  the  preamble  to  Lord  Camp- 
beU's  Act,  that,  apart  &om  that  Act,  no 
action  lies  for  damages  sustained  by  the 
jdeath  of  a  human  being,  and  the  language 
shews  that  it  was  never  intended  to 
include  more  than  is  provided  for  by  the 
operative  enactments  of  the  statute.  Such 
than  being  the  state  of  the  authority,  I 
agree  with  my  brother  Pigfott,  that  we 
must  leave  it  to  the  Legislature  to  provide 
for  a  case  like  this ;  and  that  we  ought 
not  to  take  upon  ourselves  to  create  anew 
oanse  of  action,  which  would  be  to  moke 
and  not  to  expound  the  law. 

Bkaxweix,  B. — The  fourth  plea  in  this 
case  is  clearly  bad.  White  v.  BpetHgue 
(3)  is  in  pointw  Indeed  this  case  is 
stronger.  There  the  plaintiff  was  owner 
of  the  books,  and  it  may  b^  said  it  was 
in  some  sense  his  duty  to  prosecute  the 
man  who  stole  them  ;  but  in  this  case  I 
see  no  greater  duty  in  the  plaintiff  than 
in  any  one  else  to  prosecute  for  the  sup- 
posed felony. 

I  think  the  third  plea  bad  also.  In  this 

(17)  1  Cushing,  476. 

(18)  20  "Wend.  310. 


plea  it  is  not  alleged  that  the  killing  was 
manslaughter,  and  as  against  the  defend, 
ant  it  must  be  taken  that  it  was  not,  for  it 
is  not  alleged,  and  there  may  be  a  killing 
under  circumstances  of  sufficient  negli- 
gence to  maintiain  an  action  if  death  faad'not 
ensued  though  the  negligence  is  not  crimi- 
nal so  as  to  make  the  killing  manslaughter. 
The  declaration  shews  that  the  deceased 
was  the  plaintiff's  servant,  that  by  a 
wrongfdlact,  for  which  thedefendant  is  re- 
sponsible, she  was  wounded  and  IdUed,  and 
that  thereby  the  plaintiff  lost  her  services 
and  sustained  damage  which  may  be  real 
and  substantial  firom  the  valuable  character 
of  the  service,  prepayment  of  wages,  or 
otherwise.  The  plea  admite  all  this,  but 
says  that  the  wrongful  act  and  death  of 
the  servant  were  at  the  same  mioment  of 
time.  Now  these  pleadings  shew  a  state 
of  things  such  that  if  the  loss  of  servioe 
had  arisen  from  the  servant  being  injured, 
maimed,  crippled  or  other?riae  disabled 
from  work,  but  not  killed,  the  action  would 
be  maintainable — HodsoU  v.  StaUebrau 
(19)  ;  and  the  only  question  is  whether  tlie 
loss  arising  fix>makilling  makes  any  differ- 
ence. It  is  important  to  bear  this  in  mind, 
as  it  gets  rid  of  all  the  suggested  diflBcnlties 
about  the  impolicy  of  such  an  action  being 
maintainable,  and  about  the  unreasonable- 
ness of  ite  being  maintainable  when  an 
annuitant  for  a  man's  life  could  not  main- 
tain an  action  for  the  wrongful  killing  of 
the  cestni  que  vie.  Because,  supposing  we 
could  entertain  such  a  consideration,  this 
action  is  no  more  against  good  poliiy 
than  one  would  be  where  the  servant  was 
4sippled  but  not  killed.  And  in  the  sup- 
posed case  of  the  annuitant,  he  ooald 
maintain  no  action  for  a  wrongfiil  crip- 
pling or  disabling  of  the  cestui  que  vie, 
whereby  he  could  not  pay  the  annuity, 
which,  indeed,  might  have  been  granted 
to  last  during  good  health. 

Here  a  relation  is  shewn  to  exist 
between  tiie  plaintiff  and  the  servant 
iu  respect  of  which  if  the  master  sus- 
tains damage  in  consequence  of  a  wrong- 
ful act,  the  law  gives  the  master  a 
riffht  of  action ;  and  the  only  question  is 
whether  to  that  general  rule  there  is  an 

(19)  3  P.  &  B.  300 ;  I.  c  9Law  J.  Bep.  (ka) 
Q.B.  133. 
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exception  where  the  servant  is  killed.  I 
asked  whj  there  shonld  be.  No  reason 
was  or  coold  be  given  (except  the  sapposed 
impolicy),  bat  it  was  said  to  be  a  positive 
role  of  law  that  where  a  damage  was 
catised  by  death,  no  action  lay.  The  bur- 
then of  shewing  this  is  on  the  defendant 
who  asserts  it.  He  has  to  make  oat  an 
exception  to  a  general  rule ;  and  as  no 
reason  can  be  given  for  the  exception,  it 
seems  to  me  to  require  very  clear  au- 
thority. 

The  general  rale  or  maxim  is  first 
relied  on — actio  personalis  moritur  cwm 
persona.  Bat  that  clearly  means  moritur 
with  the  persona  who  was  to  be  party 
to  the  a«^on  as  plaintiff  or  defendant. 
Diea  with  the  person — what  person  ? 
It  is  not  any  person  or  every  person.  If 
the  servant  here  had  Uved  six  months, 
and  daring  that  period  service  had  been 
lost,  this  action  would  clearly  be  main- 
tainable though  she  then  died.  Farther, 
the  maxinn  is  aotio  f»ort<ur,  which  sapposes 
the  action  was  once  aUve,  but  here  the 
argument  is  that  the  plaintiff  never  had 
any  action.  In  effect  the  plaintiff's  case 
is,  "You  killed  my  servaiit  and  cansed 
me  loss,"  and  the  defendant's  case  is 
the  same,  "  I  did  kiU  her,  and  therefore  I 
never  was  liable."  The  sense  in  which  I 
say  the  maxim  is  to  be  understood  is  that 
put  on  it  in  Broom's  Legal  Maxims,  pp. 
904-916,  and  the  many  authorities  there 
cited. 

Next,  the  defendant  relied  on  the  re- 
cital in  9  &  10  Vict.  c.  93,  that  "no 
action  is  now  maintainable  against  a 
person  who,  by  his  wrongful  act, 
neglect  or  default  may  have  caused 
the  death  of  another  person."  And  cer- 
tainly the  words  are  large  enough  to  in- 
clade  this  case.  But  in  justice  to  whoso- 
ever is  responsible  for  framing  the  clause, 
we  ought  to  see  what  was  the  subject- 
matter  being  dealt  with.  When  that  is 
done,  it  will  appear  manifest  that  such  a 
case  as  this  was  not  in  contemplation. 
For  (and  it  is  somewhtvt  strange)  the 
section  proceeds  to  say  that,  "  wherever 
the  death  of  a  person  shaU  be  caused  by 
wrongful  act,  and  the  act  is  such  as  would, 
if  death  had  not  ensued,  have  entitled 
the  party  injured  to  maintain  an  action, 
there  the  person  who  would  have  been 
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liable  shall  be,  notwithstanding  the  death 
of  the  party  iiywred"  &o. — ^that  means 
"  killed."  So  that  the  death  is  to  make 
a  man  liable  to  an  action  notwithstanding 
the  death.  But  that  the  words  "  party 
injured  "  in  the  phrase  "  would  have  en- 
titled the  party  injured,"  must  mean 
the  same  as  where  they  again  occur,  and 
therefore  mean  "  party  killed,"  the  pre- 
sent case  wonld  be  comprehended  in  this 
enactment.  But  it  is  manifest  by  section 
2,  that  the  statute  is  dealing  with  cases 
where  no  action  lay  by  the  representatives 
of  a  deceased  person  to  recover  damages 
for  his  being  wrongfully  killed,  and  to 
this  the  recital  most  be  limited.  Further, 
with  all  respect  to  the  Legislature  and 
the  aathor  of  this  section,  I  reqoire 
stronger  authority  for  the  anomaly  the 
defendant  contends  for,  than  a  loose  re- 
cital in  an  incorrectly-drawn  section  of  a  ' 
statute,  on  which  the  Courts  -had  to  pat 
a  meaning  &om  what  it  did  not,  rather 
than  from  it  did,  say — see  Franklin  v.  The 
South  Eastern  BaUway  Gompa/ny  (20). 

The  next  authority  relied  on  was 
Baiker  v.  BoUon  (2).  Now  certainly, 
as  reported,  it  &voar8  the  defendant's 
views,  for  liord  Ellenborongh  is  reported 
to  have  said  that,  "In  a  civil  Court, 
the  death  of  a  homan  being  could  not 
be  complained  of  as  an  injury,  and  in 
this  case  the  damages  as  to  the  plaintiff's 
wife  must  stop  with  the  period  of  her 
existence."  The  report  is  very  short,  and 
I  am  by  no  means  sure  of  its  accuracy. 
For  though  the  evidence  is  that  the  wife 
assisted  in  the  plaintiff's  business,  the 
special  damage  alleged  does  not  contain 
any  damage  to  the  plaintiff's  business. 
Lord  Ellenborongh  is  reported  to  have 
said  that  the  jury  could  only  take  into 
consideration  the  plaintiff's  hurts,  and 
the  loss  of  his  wife's  society  and  distress 
of  mind  till  the  moment  of  dissolution. 
But  why  was  not  the  plaintiff  entitled  to 
recover  for  the  loss  of  a  month's  assistance  P 
and  how  was  he  entitled  to  recover  for 
distress  of  mind  at  all  P  and  especially 
why  up  to  the  time  when  that  distress 
must  have  become  greatest  by  the  death  P 
This  is  only  a  Nisi  Frius  cause ;  the  plain- 
tiff got  lOOZ.,  and  probably  was  content. 

(20)  3  Hurl.  &  N.  211. 
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No  argnment  is  stated,  no  authority  is 
oited,  and  I  camiot  set  a  high  valne 
on  this  case,  great  as  is  the  weight  of 
the  considered  and  accurately-reported 
opinions  of  Lord  EUenborough,  after 
argument.  The  reporter  puts  a  most 
significant  query  at  the  end  of  the  case, 
Tiz.,  "  If  the  wife  be  killed  on  the  spot, 
is  this  damnum  absqtte  injuria  ?  "  Why 
should  the  answer  to  it  be,  "  Yes,"  as  the 
defendant  contends  P 

The  next  authority  cited  by  the  de- 
fendant is  Higgins  v.  Butcher  (1).  Ac- 
cording to  that  report  the  plaintiff 
shewed  no  damage  to  himself.  He 
said  his  wife  was  beaten,  and  died  to  his 
damage.  This  shews  no  pecuniary  damage 
to  him.  Then  Tanfield,  J.,  expresses  an 
opinion  whioh  was  overruled  in  White  y. 
Bfettxgue  (2i),  and  which — as  it  does  not 
give  as  the  reason  that  death  gives  no 
cause  of  action — may  be  said  by  its  silence 
on  that  to  be  in  the  defendant's  favour. 
The  same  case  is  reported  in  Noy,  who 
states  the  declaration  ;  and  in  that  report 
also  no  damage  to  the  plaintiff  is  shewn. 
There  the  Court  say  the  king  only  is  to 
punish  a  felony ;  and  Tanfield,  J.,  is  stated 
to  have  said  that  the  "action  will  not  lie 
because  the  wife  is  dead,  and  she  ought  to 
have  joined  in  the  action,  but  otherwise 
if  a  servant."  The  case  is  rather  an  au- 
ihorii^  for  the  plaintiff  than  the  defend- 
ant; it  is  mentioned  by  Twisden,  J.,  in 
Cooper  V.  Wxtham  (21),  as  depending  on 
the  act  being  a  felony. 

The  remaining  authorities  are  Ameri- 
can, not  binding  on  us  indeed,  but  entitled 
to  respect  as  the  opinions  of  professors  of 
English  law,  according  to  the  position  of 
those  professors,  and  the  reasons  they 
give  for  their  opinions. 

The  first  in  date  are  in  the  Supreme 
Court  of  Massachusetts  (8).  In  one  of 
the  cases  there  reported,  an  action  was 
brought  by  a  father  to  recover  damages 
for  ^e  loss  of  his  son's  service,  killed 
by  the  negligence  of  the  defendants,  by 
an  act  not  felonious.  The  other  was 
brought  by  a  widow  to  recover  damages 
for  the  death  of  her  husband,  killed  in  a 
like  way.  It  seems  strange,  but  tho  two 
cases  are  supposed   to   present  a  single 

(21)  1  Lerinz,  247. 


question  only  for  the  Court — ^while  it  is 
obvious  that  the  case  of  master  and  ser- 
vant raises  a  different  question  to  that  of 
wife  and  husband.  Nor  do  I  under- 
stand why  the  plaintiff  in  the  father's 
case — unless  there  was  no  damage  to  the 
fiither  as  master — was  nonsuited.  That 
looks  as  though  he  had  not  proved  some 
fact,  possibly  be  had  not  proved  damage, 
for  the  child  was  eleven  years  old  only,  and 
it  is  nowhere  said  there  was  any  damage. 
If  so,  the  decision  is  right.  But  the 
judgment  is  as  follows :  "  If  these  actions 
or  either  of  them  can  be  maintained,  it 
must  be  on  some  established  principle  of 
the  common  law."  Now  that  is  true, 
and  the  principle  is  that  it  is  injuria  and 
damnum,  for  which  the  defendant  is  re- 
sponsible. The  judgment  proceeds  :  "And 
we  might  expect  to  find  that  piintnple  v^ 
plied  in  some  adjudged  case  in  the  English 
books,  as  occasions  for  its  application 
must  have  arisen  in  very  many  instances. 
At  the  least  we  might  expect  to  find  the 
principle  stated  in  some  elementary  ix«a- 
tise  of  approved  authority.  None  such 
was  cited  by  counsel,  and  we  cannot  find 
any.  This  isverystrongevidenoe  that  such 
an  action  cannot  be  supported."  With 
great  respect,  the  error  of  this  reason- 
ing is  in  supposing  the  burthen  of  proof 
or  argument  is  on  the  plaintiff.  The 
general  principle  is  in  his  favour,  that  tn- 
juria  with  damnum  gives  a  cause  of  action. 
It  is  for  the  defendant  to  shew  an-  excep- 
tion to  this  when  the  injuria  causes  death. 
If  the  case  had  been  viewed  in  this  way, 
the  reasons  of  the  Court  tell  for  the  plain- 
tiff; for,  in  my  judgment,  the  exception  is 
not  "upon  any  established  principle  of 
the  common  law ;"  it  is  not  applied  in  any 
adjudged  case  in  the  English  books ;  it  is 
not  stated  in  any  elementary  treatise. 
They  then  cite  and  rely  on  Bakir  v.  BoUan 
(2),  on  which  I  have  commented.  They 
then  cite  a  case  (18)  on  which  the  contraiy 
was  assumed  to  be  law  by  all  parties  and 
the  Court,  but  suppose  it  may  have  passed 
»ub  sileniio.  I  cannot  be  satisfied  with 
this  decision.  The  reasoning  seems  wrong, 
and  the  authority  relied  on  inBu£Bcient. 

The  other  case,  Eden  v.  The  Lexington, 
^c,  Bailway  Company  (7),  is  in  the  Ken- 
tucky Court  of  Appei^.  That  was  an 
action  by  a  husband  for  the  negligent 
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kjlling  of  his  wife.  It  is  obyiouslj,  there- 
fore, not  in  point.  There  is  no  relation 
of  master  and  servant.  If  the  wife  had 
lived,  she  mnst  have  joined  in  the  action, 
except  to  the  extent  of  her  husband's  pe- 
cuniary loss  for  medicine,  &o.  But  in 
the  judgment  the  case  of  master  and  ser- 
vant was  mentioned.  I  do  not  very  clearly 
understand  it.  The  first  position  was 
that  the  rule  that  no  action  lies  for  a 
felonious  act  before  prosecution  does  not 
prevail  in  Kentucky.  The  second  is 
this  :  "  But  according  to  the  principles  of 
the  com  Aon  law,  injuries  Meeting  life 
cannot  in  general  be  the  snbject  of  a 
civil  action.  In  other  inferior  felonies 
the  civil  remedy  is  merely  suspended 
until  after  the  conviction  or  acquittal  of 
the  supposed  felon ;  but  for  injury  to  life, 
the  civil  remedy  is  considered  as  being  en- 
tirely mei^ed  in  the  public  offence."  This 
was  said  to  be  the  established  common 
law  doctrine  in  the  case  of  Baker  v.  Bollon 
(2).  It  is  true  Lord  Ellenborough  is 
reported  to  have  said  that  in  a  civil  Court 
death  could  not  be  complained  of  as  an 
injniy,  &c.,  but  there  is  nothing  else  to 
justify  the  above  opinion,  and  if  this  is 
the  aathority.  White  v.  Spetligue  (3) 
shews  its  inapplicability  here.  The  judg- 
ment proceeds :  "  The  cause  of  action  for 
injuries  to  the  person  dies  with  the  person 
injured,  and  it  follows  as  a  necessary  con- 
sequence that  the  cause  of  action  having 
itself  abated,  no  separate  action  can  ba 
maintained  for  such  damages  as  are  ex- 
clusively consequential."  I  have  dealt 
with  this  argument  before.  It  is  this  : 
"  Wrongful  death  which  causes  a  damage 
g^ves  no  action,  because  it  is  death  which 
causes  it."  The  judgment  proceeds  to 
say  that  "  damages  may  be  recovered  up 
to  the  time  of  death,  but  not  beyond." 
The  reason  of  this  seems  to  be  that  all 
injuries  affecting  lifb,  caused  by  the  mis- 
conduct of  another  person,  involve  the 
commission  of  a  public  wrong,  which 
merges  the  remedy  for  all  private  loss 
arising  after  death  has  occurred  and  oc- 
casioned by  it.  Why  every  death  caused 
by  misconduct  is  to  be  assumed  to  be  a 
public  wrong,  I  know  not.  The  misconduct 
may  be  actionable  though  not  amounting 
to  criminal  negligence.     Nor  do  I  know 


why,  however  this  may  be,  the  remedy 
foV  private  loss  should  merge  in  it. 

I  do  not  like  criticising  a  varieiy  of  au- 
thorities, and  escaping  from  their  general 
effect  by  a  variety  of  small  differences  and 
objections  ;  but  in  this  case  it  seems  to  me 
that  the  principle  the  plaintiff  relies  on  is 
broad,  plain  and  clear,  viz.,  that  he  has 
sustained  a  damage  from  a  wrongful 
act  for  which  the  defendant  is  respon- 
sible; that  the  defendant,  to  establish 
an  anomalous  exception  to  this  rule,  for 
which  exception  he  gives  no  reason,  should 
shew  a  clear  and  binding  authority,  either 
by  express  decision  or  a  long  course  of 
uniform  opinion,  deliberately  formed  and 
expressed  by  English  lawyers  or  experts  in 
English  law.  I  find  neither.  I  may  observe, 
too,  that  Mr.  Mauley  Smith  in  his  excellent 
work  on  Master  and  Servant,  at  p.  139, 
treats  it  as  settled  that  an  action  like  this 
lies.  With  the  exception  of  a  short  note 
of  the  case  of  Baker  v.  Bolton  (2),  there  is 
no  semblance  of  an  authority  on  this  side 
of  the  Atlantic  in  favour  of  the  defend- 
ant, and  the  cases  from  the  other  side  are 
merely  founded  on  that  one,  and  on  some 
vague  notion  of  merger  in  a  felony. 

On  the  main  question,  then,  I  think  the 
plaintiff  entitled  to  judgment;  but  it  seems 
to  me  clear  that  he  is  entitled  to  sue  for  the 
burial  expenses.  He  says  in  his  declaration 
that  he  necessarily  incurred  expenses  in 
the  child's  burial.  This  must  be  taken  to 
be  true,  if  it  can  be.  Now  The  Queen  v. 
Vann  (4)  shews  he  was  bound  to  bury  the 
child  if  he  had  the  means,  which  he  may 
have  had;  and  on  this  the  judgment  in 
Eden  v.  The  Lexington,  ^c,  Bailioay  Com- 
pany (7)  is  express.  So  also  in  Baker 
V.  Bolton,  (2),  the  plaintiff  recovered  for 
loss  up  to  the  wife's  death.  In  my 
opinion,  then,  the  plaintiff  is  entitled  (to 
judgment. 

Judgment  for  defendant. 


Attorneys— Shaipe,  Parkers,  Pritchiiid   &   Co., 
for  plaintiff;  Flux  &  Leadbitter,  for  defendant. 
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[IN  THE  EXCHEQUEB  CHAMBER.] 
{Error  from,  tlis  Oowrt  of  Exchequer.') 

iTB.%  COMPANT  OF  AFRICAS 
MERCHANTS  (LIMITED)  V. 
THE  BBITISH  AND  FOBEiaN 
MABINE  INSURANCE  COM> 
PANY  (limited). 

Marine  Insurance — Voyage  or  Time  Po- 
licy— ^South-West  African  Coast  Trade — 
Deviation — Meaning  of  "  Stay  and  Trade." 

By  the  terms  of  a  marine  policy  the  in- 
lurance  teas  expressed  to  he  an  insurance 
on  a  vessel  and  cargo  "  at  and  from  Liver- 
pool to  the  west  or  and  south-west  coast  of 
Africa  during  her  stay  and  trade  therein 
and  hack  to  a  port  of  call  or  and  discharge 
in  the  United  Kingdom."  The  premium 
was  8  guineas  per  cent,  on  the  value  insured. 
20  per  cent,  of  the- premium  was  to  he  re- 
turned for  the  risk  ending  in  ten  months 
and  40  per  cent,  for  the  risk  ending  in 
eight  manthf;  and  there  was. written  in  the 
margin  "  held  covered  at  13s.  Ad.  per  cord. 
per  mmdh  if  longer  than  twelve  m^onths 
out."  The  vessel  having  stayed  a  month 
on  the  African  coast  for  tlie  purpose  of 
earning  salvage,  and  having  been  damuiged 
there,  and  afterwards  stranded  on  her 
voyage  home,  the  owners  sued  for  a  total 
loss : — Held,  that  the  words  "  stay  and 
trade "  meant  "  stay  for  the  purpose  of 
trade  " ;  and  that — no  evidence  bei^ig  given 
that  staying  for  salvage  purposes  was  stay- 
ing for  an  ordinary  purpose  of  the  South- 
West  African  coast  trade — the  risk  had 
been  substantially  varied,  that  there  was  in 
the  absence  of  such  evidence  no  question  for 
the  jury,  and  that  they  were  properly 
directed  to  find  for -the  undervrriiers. 

This  was  a  bill  of  exceptions  to  the 
ruling  of  Kelly,  O.B. 

The  declaration  was  on  a  policy  of  in- 
sarance  on  the  ship  William,  Dent  and 
cargo.  The  material  parts  of  the  policy, 
the  premium  for  which  was  stated  to  be  at 
the  rate  of  8  guineas  per  cent.,  ore  as 
follows — 

"  It  is  hereby  agreed  and  declared  that 
the  said  insurance  shall  be  and  is  an  in. 
Burance   (lost  or  not  lost)  at  and  from 

liverpool  to  west      j  south-west  coast 

of  A&ioa  during  her  stay  and  trade  therein 


and  back  to  a  port  of  call  ^,  discharge 

in  the  United  Kingdom, 

"  Betuming  20  /„  for  risk  ending  in 

"  10  months, 
"  Betuming  40° /^  for  risk  ending  in 
8  months, 
npon  the  body,  tackle,  apparel,  ordnance, 
munition,  artillery,  iMmts,  and  other  fur- 
niture, of  and  in  the  ship  or  vessel  called 
the  WiUiam  Dent,  and  it  is  also  agreed 
and  declared  that  the  subject  matter  of 
this  policy  as  between  the  insured  and 
the  said  company  so  far  as  concerns  this 
policy  shall  be  and  is  as  follows  upon — 
"  Ship  value      .  £2,000 
Cargo     .        .  11,000 

£13,000  " 

In  the  margin  was  written — 

"  Held  covered  at  18«.  4d.''/„  per  month, 
if  longer  than  12  months  out." 

The  only  plea  material  to  this  case  was 
the  ordinary  plea  of  deviation,  "  That 
after  the  commencement  of  the  risk  and 
before  any  of  the  losses  or  the  misfortune 
alleged  the  said  ship  without  sufScient 
cause  and  excuse  did  not  proceed  on  the 
said  voyage  and  deviated  therefrom." 

The  following  facts  appeared  at  the 
trial,  before  KeUy,  C.B.,  in  London : 

The  William  Dent  sailed  in  July,  1869^ 
from  liverpool,  bound  to  the  coast  of 
Africa  with  a  general  cargo,  and  arrived 
at  Kinsembo  on  that  coast  on  the  28th 
September,  1869,  where  she  discharged 
her  outward  caf  go  and  took  in  a  cargo 
consisting  of  ivory  and  other  articles. 
She  left  Kinsembo  on  the  8th  of  Novem- 
ber, not  then  having  a  full  cargo,  and 
proceeded  to  several  places  on  the  coast 
of  Africa,  taking  in  more  cargo  at  those 
places ;  and  about  the  2l8t  of  November 
she  arrived  at  Cabenda  Bay,  which  is  an 
open  roadstead  or  bay  on  the  soath-west 
coast  of  A&ica,  and  at  times  exposed  to 
heavy  seas  rolling  into  the  bay.  Thero 
are  no  ports  at  that  part  of  the  coasi^ 
but  vessels  load  and  discharge  there. 
The  William  Dent  was  anchored  in  3^ 
fathoms  of  water,  about  half  a  mile  from 
the  shore,  which  was  as  near  as  she  coold 
properly  get  (vessels  being  always  laden 
from  lighters  in  Cabenda  Bay)  ;  where 
the  ivory  put  on  board  at  Kinsembo  was 
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discharged,  and  she  tHen.  proceed  to  take 
in  more  cargo,  and  wea  on  the  24th  of 
November  completely  loaded  with  a  fnll 
cargo,  which  belonged  to  the  plaintiff. 
On  the  same  day  the  hatches  were  battened 
down' and  secured,  and  the  ship  was  then 
ready  to  set  sail  on  the  homeward  voyage 
to  Liverpool.    About  the  25th   of  No- 
vember, when  she  was  ready  to  proceed  to 
sea,  a  vessel,  called  the  Robert  Jones,  stmck 
on  the  rocks  at  a  distance  of  abont  foar 
nulea  off  and   close   to  the  entrance  of 
the  bay.     She  was  however  ^ot  off  the 
rocks  and  was  towed  towards  the  shore, 
bat  she  sank  in   aboat  3^  &thoms  of 
water  and  about  two  or    three   cables 
length    from    the    William    Dent.     The 
'Robert    Jones    and  her    cargo,    consist- 
ing of  coal,  were  afterwards,  abont  the 
25th  November,  purchased  by  the  plain- 
tiffs'   agent    at    Cabenda    for    a    small 
sum,  and  the  said  agent  wrote  to  the 
plaintifis  as  follows :    "  I  completed  the 
lading  of  the  William  Bent  to-day  and 
she  is  now  ready  for  sea ;  but  I  think  it 
advisable  to  detain  her  for  a  day  or  two, 
in  order  that  she  may  haul  alongside  the 
wreck  of  the  Bobert  Jones,  to  remove  the 
spars  and  if  possible  some,  of  the  cargo. 
I  write  to  yon  at  length  via  Boniy,  of  my 
purchase  of  the  wreck,  which  I  expect 
will  tnm  out  a  very  profitable  transaction." 
He  afterwards  wrote  as  follows  &om  St. 
Thomas,  where  he  had  gone  from  Cabenda 
Bay :  "  the  Willicmi  Bent  is  loaded  and 
at  Cabenda,  bat  I  have  left  instructions 
to  the  master  to  remain  at  Cabenda  aa 
long  as  there  is  a  prospect  of  him  saving 
sufficient  of  the  cargo  and  spars  of  the 
Bobert  Jones,  to  warrant  the  detention. 
I  instructed  him    to  haul  the   William 
Bent  alongside  the  brig,  and  in  that  posi- 
tion he  will  be  able  to  save  a  vast  quan- 
tity of  cargo  and  gear." 

The  WiUfiam  Bmt  was  not  moved  from 
her  first  place  of  anchorage  ontil  driven 
therefrom  as  hereinafter  mentioned,  nor 
was  she  in  any  way  employed  in  salving 
the  wreck  of  the  Bobert  Jones ;  but  her 
master  and  crew,  with  the  exception  of 
one  or  two  left  on  board  as  a  watch,  were 
BO  employed. 

The  vessel  remained  in  Cabenda  Bay, 
with  her  full  cargo  on  board,  until  the 
26th  December,  and  her  detention  there 
was  solely  for  the  purpose  of  employing 


her  master  and  crew  in  saving  portions 
from  the  wreck  of  the  Bobert  Jones  and 
her  cargo. 

On  the  5th  December,  there  was  a 
heavy  tornado  from  the  south-east,  which 
parted  the  cable  of  the  William  Dent, 
and  before  the  ship  could  >be  brought  up 
with  second  anchor,  drove  her  athwart 
the  Bobert  Jones,  thereby  causing  some 
of  the  copper  of  the  WUliam  Bent'  to  be 
torn  off,  and  also  part  of  her  bulwarks 
and  rails  to  be  carried  away.  The  winds 
generally  prevalent  on  the  coast  near 
Cabenda  in  November  and  December  are 
southerly  winds. 

The  bulwarks  and  rails  were  repaired 
and  the  copper  (as  far  as  it  could  be),  the 
vessel  being  afloat,  and  on  the  26th  De- 
cember, the  William  Bent  loaded  as  afore- 
said, left  Cabenda  Bay  boimd  for  Liver- 
pool. The  plaintiff's  mate  stated  that, 
according  to  his  judgment  and  opinion, 
the  William  Dent  left  in  a  perfectly  sea- 
worthy condition.  He  added  that,  in  his 
opinion,  the  planking  underneath  was  not 
injured,  but  he  would  not  on  his  oath 
say  that  it  was  not  injured. 

During  her  said  voyage  to  Liverpool 
the  WiUiam,  Bent  encountered  bad  wea- 
ther, and  was  stranded  at  the  island  of 
Anna  Bon,  and  during  her  said  voyage 
events  occurred  in  respect  and  on  account 
of  which  the  plaintiffs  claimed  in  this 
action  for  a  total  loss. 

Kelly,  C.B,,  after  the  above-mentioned 
facts  were  proved  by  the  plaintiffs'  wit- 
nesses, expressed  his  opinion  that  the 
plea  of  deviation  was  proved.  He  pro- 
posed thereupon  to  nonsuit  the  plaintiffs, 
to  which  their  counsel  objected,  asking  that 
the  jury  shonld  be  directed  aocordmg  to 
the  judge's  opinion  to  find  a  verdict  for 
the  defendants  on  the  issue  joined  on  the 
plea  of  deviation,  and  thereupon  Kelly, 
C.B.,  "expressed  his  opinion  to  the  jury, 
and  they  gave  their  verdict  accordmgly 
on  the  said  issne,  and  were  thereupon,  by 
the  consent  of  the  parties,  discharged  from 
giving  their  verdict  apon  any  other  issue. 

This  bill  of  exceptions  was  then  ten- 
dered and  duly  signed. 

Gohen  (with  him  G.  P.  Butt),  for  the 
plaintiffs. — ^The  usual  doctrine  that  delay 
constitutes  deviation,  though  applicable 
to  a  voyage  policy,  does  not  apply  to  this 
policy,  which  is  to  some  extent  a  time 
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policy,  shewing  on  its  £Eioe  that  the  durtk- 
tion  of  the  risk  was  not  longer  than  the 
parties  contemplated.  Whether  the  risk 
was  sabstantialljr  varied  or  not  was  a 
question  for  the  jury,  which,  having  re- 
gard to  the  peculiar  cnstoms  of  the  Sonth 
African  coast  trade,  they  might  well  have 
answered  in  favour  of  the  plainti£fs — 
1  Amould  on  Marine  Insurance  (4th  edit., 
446),  Laroehe  v.  Otwin  (1).  In  Mount  v. 
Larkings  (2),  the  jury  fonnd  the  delay  to  be 
unreasonable,  and  it  was  on  that  finding 
that  the  Court  based  their  decision. 

Milward  (with  him  Charles  Russeli  and 
French'),  for  the  defendants. — The  words 
of  the  material  clause  of  the  policy  are 
"«tey  and  trade,"  which  mean  "stay  for 
the  purpose  of  trade."     The  use  of  the 

words  ***    together  in  other  clauses  of 

the  policy  shews  that  the  parties  appre- 
ciated the  difference  between  them.  The 
WUliam  Dent  was  staying  at  Cabenda  for 
the  purpose  of  salving  iheBoberi  Jones,  and 
the  plea  of  deviation  was  therefore  clearly 
proved — Wayv.Modigliani(S).  No  doubt 
there  are  cases  where  African  trading 
ships  hare  been  allowed  to  act  as  hulks  or 
tenders  without  varying  the  risk  insured 
against,  but  then  the  policies  have  been 
framed,  as  in  Hamilton  v.  Sheddon  (4), 
with  special  reference  to  such  employ- 
ment. In  this  case  the  ship  was  actually 
damaged  while  remaining  at  CabendA. 
after  she  was  loaded.  [He  was  then 
stopped  by  the  Court.] 

Gohen  in  reply. — It  is  not  necessary  for 
the  plaintiffs  to  contend  that  this  is  purely 
a  time  policy.  But  it  was  clearly  in- 
tended by  the  parties  that  the  assured 
should  have  a  discretion  to  remain  a 
shorter  or  a  longer  time  on  the  African 
coast,  for  the  underwriters  were  to  receive 
an  increased  premium  for  the  longer  time. 
If  the  policy  be  so  framed  as  to  allow  a 
certain  time  on  the  coast,  it  is  immaterial 
to  the  underwriters  for  what  purpose  the 
ship  stays,  and  the  plaintiffs  might  well 
have  satisfied  the  jury  that  the  purpose 
in  this  case  was  not  unreasonable.  The 
words  "  stay  and  trade  "  should  be  inter. 

(1)  12  East.  131. 

(2)  8  Bing.  108. 

(3)  2  Term  Rep.  80. 

(4)  3  Mee.  &  W.  49 ;  s.  c.  7  law  J.  Sep.  (i».s.) 
Exch.  1. 


prcted  as  enlarging  the  power  of  the 
assured  (i.e.  the  ship  may  stay  and  she 
may  also  sale  about  trading  on  the  coast), 
not  as  restricting  her  stay  on  the  coast  to 
the  one  purpose  of  trading. 

CoCKBDKN,  C.J. — I  am  of  opinion  that 
the  Lord  Chief  Baron's  ruling  in  this  case 
was  right.  The  policy  in  question  is  not 
a  voyage  policy  simplicUer,  nor  a  time 
policy  eimpliciter,  but  it  is  a  combination 
of  both.  It  is  a  voyage  policy  in  the 
sense  that  it  was  to  cover  me  voyage  to 
the  African  coast  and  back,  and  the 
period  that  the  vessel  might  "  stay  and 
trade  "  there,  while  it  is  a  time  poUcy  in 
the  sense  that  the  vessel  has  liberty  to 
"stay  and  trade"  for  any  period  the  as- 
sured might  think  proper,  subject  to  the 
payment  of  the  additional  premium  men- 
tioned in  the  policy. 

I  cannot  concur  in  the  ingenious  inter- 
pretation put  for  the  plaintiffs  upon  the 
words  "  stay  and  trade,"  viz.,  that  the 
words  enable  the  vessel  to  stay  for  any 

furpose,  and  also  to  tirade  on  the  coast, 
think  they  mean  "  stay  for  the  purpose 
of  trade  only."  If  for  instance,  after 
loading  the  cargo,  the  master  was  uncer- 
tain where  it  would  be  best  to  carry  the 
cargo,  a  stay  pending  a  decision  to  what 
port  he  should  carry  it  would,  in  my 
opinion,  be  within  the  policy. 

No  doubt  in  such  a  case,  a  question  of 
fact  may  arise,  as  in  Hartley  v.  Buggin 
(5),  whether  the  staying  had  the  voyage 
for  its  object,  or  whether  the  risk  had 
been  varied.  If,  for  instance,  there  had 
been  in  this  case  any  evidence  that,  by  the 
custom  of  the  South-West  African  coast 
trade,  a  ship  might  be  appUed  to  such  a 
purpose  as  the  William  Dent  was  here, — 
that  this  purpose  was  in  fact  an  ordinary 
purpose  of  the  voyage  within  the  con- 
templation of  the  parties, — ^it  would  have 
been  different,  and  there  might  well 
have  been  a  question  for  the  jury.  Here, 
however,  there  was  no  evidence  what- 
ever that  the  employment  of  the  vessd 
for  salvage  purposes  was  an  ordinary 
purpose  of  the  trade  in  question,  and 
therefore  the  jury  were  properly  directed 
to  find  for  the  defendants. 

Blackbukn,  J. — I  am  of  the  same  opi- 
nion. It  is  not  necessary,  in  order  to 
(5)  3  Dongl.  89. 
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discharge  the  underwriter,  that  the  risk 
should  hare  been  increcLsed.  He  stipu- 
lates for  particular  risks  oulj,  and  if  thej 
are  eubata/ntiaXly  varied,  though  they  be 
not  increased,  that  is  enough  to  discharge 
him  from  his  liability — 1  Phillipe  on  In-  ~ 
turwnee,  p.  564:,  sec.  983.  It  is  obvious 
from  the  words  of  the  policy  what  sort  of 
risk  it  was  intended  to  cover,  and  if  it 
were  shewn  that  the  purposes  of  the  South 
West  AMcan  trade  included  by  custom 
peculiar  purposes  different  from  other 
trades,  the  words  of  the  policy  might  well 
cover  staying  and  trading  for  all  those  cus- 
tomary purposes.  I^  therefore,  there  had 
been  any  evidence  of  this,  it  might  have 
been  proper  to  ask  the  jury  whether  the 
stay  of  the  ship  at  Cabenda  in  this  in- 
stance had  for  its  object  any  of  the  or- 
dinary purposes  of  a  South- West  African 
trading  voyage ;  and  this  view  is  borne  out 
by  the  way  in  which  the  question  was  left 
to  the  jury  in  Hartley  v.  Buggin  (6) .  But 
here  no  evidence  whatever  was  offered 
that  such  a  stay  was  in  the  ordinary  course 
of  such  Toyage ;  and  we  do  not  therefore 
require  to  rely  on  the  doctrine  laid  down 
in  Byder  v.  WombtoeU  (6),  that  a  mere 
aeintUla  a{  evidence  is  not  sufficient  to 
require  the  judge  to  leave  the  matter  to 
thejuiy. 

The  risk  here  was  varied ;  and  where 
that  is  the  case,  the  underwriter  has  a 
right  to  say ;  non  hoc  in  foedera  vent, 
and  the  Lord  Chief  Baron  was  therefore 
right  in  directing  the  verdict  for  the  de- 
fendants. 

KBATtHO,  J.,  and  Mellor,  J.,  concurred. 

Grove,  J. — I  also  think  the  Lord  Chief 
Baron  was  right.  There  can  be  no  doubt 
as  to  the  law,  that  deviation,  in  order  to 
discharge  the  underwriter,  need  not.  in- 
volve increase  of  the  risk.  But  it  may 
be  that  the  risk  incurred  here  was  not 
different  from  that  contemplated  origi- 
nally, there  being  liberty  to  "  stay  and 
trade  "  on  payment  of  an  increased  pre- 
mium. I  think  the  use  by  the  parties  of 
both  the  words  "  and  or"  in  other  parts  of 
the  policy,  shews  that  the  parties  were 
alive  to  the  difference  of  meaning,  and 
that  the  words  "  stay  and  trade"  are  to 
be  read  conjunctively,  and  mean  "  stay 

(6)  38  Law  J.  Bep.  (n.s.)  Eich.  8  8.  c.  Law 
Bcp.  4  Exch.  32. 


trading"  or  "stay  for  trading  purposes 
only;"  and  that  being   so,  the  risk  has 
been  varied,  and  the  loss  is  not  covered 
by  the  policy. 
HoNTMAN,  J.,  concurred. 

Judgment  for  the  defendants. 

Attorneys— Walker,  Sons  &  Keld,  for  plaintiffl 
Argles  &  Rawlins,  for  defeadanto. 


1872. 
Nov.  22.    1  r 

1873         ^       ^  HABSHALL  TUBNEB. 

Jan.  24. 

Attorney — Suspension  by  Superior  Courts 
— Praetice—Materiais  for  Bules  Nisi  and 
Absolute. 

When  another  Superior  Court  has  made 
an  irder  to  suspend  an  attorney  for  miscon- 
duct, this  Court  toiU  grant  a  rule  nisi  for  a 
similar  suspension,  wpon  proof  of  all  the 
materials  used  before  the  other  Court,  of 
the  judgment  delivered  and  order  made  by 
such  other  Court,  and  of  the  identity  of  the 
attorney,  and  this  rule  nisi  mil  make  itself 
absolute  unless  cause  be  shewn  within  the 
time  prescribed  therein. 

Garth  {Murray  with  him),  for  the  In- 
corporated Law  Society  (on  November 
22,  1872),  moved  for  a  rtue  absolute  in 
the  first  instance  to  suspend  an  attorney 
from  practising  in  this  Court  for  ten  years 
in  consequence  of  an  alleged  misappro- 
priation of  moneys,  upon  affidavits  verify- 
ing an  order  of  the  Master  of  the  Bolls  of 
July  6,  1872,  suspending  the  attorney 
from  practising  as  a  solicitor  of  the  Court 
of  Chancery  for  ten  years,  and  verifying 
the  identity  of  the  attorney. 

He  stated  that  in  the  same  case  the 
Court  of  Queen's  Bench  had  granted  a 
rule  absolute  in  the  first  instance  upon 
similar  affidavits,  but  that  the  Court  of 
Common  Pleas  had  granted  only  a  rule 
to  shew  cause  upon  production  of  the 
same  materials  as  were  before  the  Master 
of  the  Bolls,  with  affidavits  verifying  the 
order  and  the  identity.  He  referred  to 
In  re  Wright  (1),  In  re  Brutton  (2),  and 

(1)1  Exch.  Eep.  658 ;  s.  c.  1 7  Law  J.  Rep.  (k.».) 
Exch.  128. 

(2)  41  Law  J.  Rep.  (n.s.)  C.r.  68. 
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1  Ohit.  Arch.  Praet.  p.  154,  12th  Ed.,  and 
23  4  24  Vict.  c.  127.  a.  25,  which  makes 
it  imperative  upon  one  Superior  Court  to 
strike  an  attorney  off  the  rolls  upon  proof 
that  he  has  been  struck  off  the  rolls  of 
another  Superior  Court;  and  suggested 
that  if  such  a  proceeding  was  reasonable 
in  that  case,  it  was  a  fortiori  so  in  the 
case  of  a  temporary  suspension. 

[Bruiwell,  B. — ^We  ought  to  see  the 
judgment  of  the  Master  of  the  Bolls. 
One  Court  might  suspend  an  attorney  for 
some  good  reason  which  would  not, be 
applicable  to  another  Court.  Mabtin,  B. 
— I  do  not  think  the  rule  should  be  ab- 
solute in  the  first  instance.  The  attorney 
should  hare  the  opportunity  of  bringing 
the  &cts  before  us.  ] 

The  matter  haying  been  forther  dis- 
cussed, the  CouBT  (3)  made  the  following 
order — "  It  is  ordered  that  unless  cause 
be  shewn  on  or  before  the  4th  day  of 
Hilary  Term,  1873,  the  said  Marshall 
Turner  be  suspended  &om  practising  as 
an  attorney  of  this  Court  for  ten  years, 
with  leave  nevertheless  to  apply  again  to 
this  Court  in  the  meantime.  IJpon  notice 
of  this  rule  to  be  given  to  Marshall  Turner," 
— and  directed  that  the  rule  should  be 
drawn  up  on  reading,  first,  office  copies 
of  the  petition  of  the  Incorporated  Law 
Society  to  the  Master  of  the  Bolls,  of  the 
affidavits  used  upon  the  hearing  of  the 
petition,  and  of  the  order  made  by  the 
Master  of  the  Bolls  and  also  an  affidavit 
verifying  sQch  copies  and  the  identity  of 
the  attorney  ;  and,  secondly,  a  transcript 
of  a  shorthand  writer's  notes  of  the  judg- 
ment of  the  Master  of  the  Bolls,  and  the 
writer's  affidavit  verifying  the  same. 

Oarth  (Murray  with  him)  moved  in 
the  Second  Division  of  the  Court  (on 
January  24,  1873),  to  make  the  above 
rule  absolute,  no  cause  being  shewn ;  but 
the  Court  (4)  said  it  was  unnecessary  to 
move,  since  this  was  not  a  rule  to  shew 
cause,  but  a  rule  nisi,  which  unless  cause 
were  shewn  made  itself  absolute. 

Attorney — ^WiUiamson,  for  the  Incorporated  Law 
Society. 


(3)  Eellv,  C.B.,  Martin,  B.,  Bramwell,  B.,  and 
Channell,  B. 

(4)  Bramwell,  B.,  Cleasby,  B.,  and  Pollock,  B. 


1873.    1 

J        20     f  SAKDKBSON  V.  ASTON. 

Principal  and  Surety — Master  and  Ser- 
vant—  Alteration  of  Terms  of  Service — 
Discharge  of  Surety. 

A  bond  was  given  by  the  obligor  as  surety 
that  a  servant  tDOuldfirom  time  to  Ume,  and 
ai  all  times  during  the  service,  taiiefadorUy 
acemmtfor  and  pay  over  to  the  master  aU 
moneys  received  by  the  servant  for  the 
master's  use.  One  of  the  terms  of  the  ser- 
vice was  that  it  shovdd  be  terminable  by 
one  month's  noHee  on  either  side,  but  ihts 
was  not  known  to  the  stirety.  After  the 
comm,eneement  of  the  service  the  master  and 
servant  agreed,  without  the  knowledge  of  the 
surety,  that  the  service  should  be  terminable 
by  three  months'  notice : — Held  (by  Kellt, 
C.B.,  PiooTT,  B.,  and  Pollock,  B.  ;  dubi- 
tamte  Mabtin,  B.),  ihat  the  surety  was  not 
discharged. 

But  the  servanthaving failed  satisfactorily 
to  account  for  and  pay  over  moneys  whitJi  he 
had  received  for  the  master's  use,  and  the 
master,  having  with  knowledge  and  without 
informing  the  defendant  thereof,  retained 
the  servant  in  the  service, — ^Held,  that  the 
surety  was  discharged  as  to  defoMUs  com- 
mitted by  the  servant  after  he  was  so  re- 
tained. 

The  declaration  claimed  2601.,  the  pe- 
nalty of  a  bond,  subject  to  a  condition 
whereby  after  reciting,  amongst  other 
things,  that  by  an  agreement,  bearing 
even  date  with  the  bond,  the  plaintiff  had 
agreed  to  admit  one  Johnson  into  his  ser- 
vice as  clerk  and  traveller,  on  his  obtain- 
ing two  respectable  persons  to  become 
securities  for  his  duly  and  faithfully  ac> 
counting  to  the  plaintiff  in  his  business 
of  a  lead,  glass  and  colour  merchant,  in 
manner  thereinafter  mentioned,  and  for 
his  faithful  and  honest  conduct  during  the 
time  of  his  continuance  in  the  service,  and 
that  the  defendant  and  another  bad,  at 
the  request  of  Johnson,  agreed  to  become 
such  securities  as  aforesaid ;  the  condition 
of  the  bond  was  declared  to  be  that — if 
Johnson  should  from  time  to  time  and  at 
all  times  well  and  satisfisictorily  account 
for  and  pay  over  and  deliver  to  the  plain- 
tiff all  and  evety  sum  and  sums  of  money 
and  securities  for  money,  goods  and  effecto 
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vhatsoever  whiclihe,  Johnson,  should  re- 
ceive for  the  use  of  the  plaintiiBE',  or  which 
(Aumld  at  any  time  or  times  be  entrusted 
to  his  care  by  the  plaintifT,  or  his  corre- 
spondents or  customers  or  others  to 
whom  he  was  or  should  be  liable  or  ac- 
ooontable,  and  should  not  at  any  time 
embezzle,  make  away  with,  obliterate, 
'de&oe  or  in  anywise  injure  any  of  the 
money,  securities  for  money,  books,  papers, 
writings,  foods  or  effects  of  the  plaintiff 
or  any  of  his  correspondents  or  customers 
or  others,  and  also  should  in  all  respects 
fully  and  strictly  and  without  qualifica- 
tion perform  his,  Johnson's,  part  of  the 
agreement  with  the  plaintiff— then  the 
bond  should  be  void,  otherwise  to  remain 
in  full  force.  Avetment  that  the  plaintiff 
admitted  into  his  said  service  Johnson, 
who  for  a  long  time  continued  therein, 
and  although  Johnson  during  his  service 
from  time  to  tune  received  for  the 
plaintiff's  use  divers  sums  of  money, 
yet  (for  assigning  a  breach  of  the  condi- 
tions of  the  bond)  Johnson  did  not 
well  and  satisfeiictorily  account  for  or  pay 
over  or  deliver  to  the  plaintiff  the  said 
several  sums  of  money  or  any  of  them, 
and  842.  98.,  parcel  of  the  said  sums,  was 
wholly  un{Mud  and  unaccounted  for  by 
Johnson. 

Second  plea,  on  equitable  grounds, 
that  one  of  tibe  terms  of  the  agreement  in 
the  condition  mentioned  was  that  the 
agreement  should  bo  terminated  by  one 
month's  notice  on  either  side,  and  that  the 
plaintiff  and  Johnson,  after  the  making  of 
the  agreement,  without  the  knowledge, 
privity  or  consent  of  the  defendant,  altered 
and  varied  the  agreement,  and  made  the 
same  terminable  by  three  months'  notice 
on  either  side,  and  thereby  materially  in- 
creased the  risk  of  the  defendant  as  surety 
for  Johnson,  and  that  the  said  de&ults  of 
Johnson  were  committed  by  him  after  the 
alteration  and  variation  of  the  agreement. 

Third  plea,  on  equitable  grounds,  that 
Johnson,  before  the  said  commission  of 
the  said  de&ults,  had  committed  during 
the  service  divers  other  de&ults  of  the 
same  kind,  and  that  the  plaintiff,  though 
well  knq,wing  the  said  last-mentioned  de- 
&nlt8,  wholly  omitted  and  neglected  to 
inform  the  defendant  thereof,  and  not- 
withstanding the  said  laet-montioned  de- 
Nsw  Suuas,  42.— ExcBBQ. 


&ults  continued  to  employ  and  retained 
Johnson  in  the  service,  and  that  the 
de&ults  herein  pleaded  to  were  committed 
by  Johnson  during  the  said  continuance 
and  retention  of  him  by  the  plaintiff  in 
the  service. 

Demurrers  to  both  plew,  and  joinder 
therein. 

B.  0.  WUUams,  for  the  plaintiff.— The 
second  plea  is  bad,  for  the  alteration  was 
immaterial,  and  not  such  as  to  increase 
the  risk  of  the  surety.  An  increase  of 
the  clerk's  salary  and  of  his  duties  and 
liabilities,  if  made  behind  the  surety's 
back,  will  discharge  him — Bonar  v.  Mac- 
donald  (1)  ;  not  so  a  reduction  of  the 
salary  and  the  duties — Frank  v.  Edwards 
(2). 

[Martin,  B. — ^The. alteration  seems  to 
me  material.  Suppose  the  clerk  wished 
to  relieve  the  defendant  from  his  liability 
he  could  not  do  so  under  three  months 
instead  of  one.  The  same  mischief  would 
happen  if  the  defendant  heard  that  the 
clerk  was  beginning  to  lead  a  dissipated 
life  and  to  get  into  money  difficulties,  and 
wished  to  call  upon  the  plaintiff  to  dismiss 
the  clerk.] 

The  defendant  would  not  be  entitled- to 
call  on  the  plaintiff  to  dismiss  the  clerk 
for  such  conduct. 

[Kelly,  C.B.  —  Is  there  anything  to 
shew  that  the  defendant  when  he  signed 
the  bond  knew  that  the  service  was  ter- 
minable at  one  month  P] 

Hfo ;  Euid  on  that  gromidit  was  decided 
in  Stewart  v.  McKean  (3),  that  though 
there  was  a  material  alteration  in  wo 
nature  of  the  employment  the  surety  was 
not  discharged.  In  Ute  North  Western 
SfoUway  Company  v.  Whinray  (4)  a  change 
in  the  ag^t's  salary  was  held  to  discharge 
the  surety,  because  the  terms  of  the  salary 
were  named  in  the  bond. 

[Pollock,  B.,  referred  to  Bees  v.  Ber- 
rington  (5).] 

The  allegation  that  the  risk  was  in- 

(1)  3  HX.  Cm.  226. ' 

(2)  8  Exeh.  Sep.  214;  •.  c.  23  Law  J.  Bap. 
(n.8.)  Exch.  42. 

(3)  10  Excfa.  Bap.  675 ;  «.  c.  24  Law  J.  Sep. 
(k.8.)  Exch.  U.?. 

(4)  10  Kzch.  Bep.  77 ;  v.  c.  23  Lojr  J.  Bcp. 
(n.s.)  Eicli.  261. 

(.5)  Tudor  L.C.  887. 
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creased  is  an  inference  of  law,  not  a 
statement  of  &ct  As  to  the  third  plea, 
PhiUipa  V.  FoxaJl  (6)  would  be  conolnsire 
affoinst  the  plea  but  for  this  distinction. 
The  reasoning  of  the  judgment  in  that  case 
is  limited  to  the  facts,  viz.,  dishonesty  or 
such  gross  misconduct  as  would  justify  the 
master  in  dismissing  the  senrant  at  once. 
Here  the  plea  may  mean  only  that  theT clerk 
without  any  dishonesty  omitted  to  pay 
over  moneys  received,  and  that,  though  it 
would  g^ve  a  right  of  action  against  the 
surety,  would  not  justify  the  master  in 
dismissing  the  clerk  unless  there  was  an 
express  condition  that  he  might.  The 
plea  ought  to  have  shewn  how  the  de- 
fendant was  prejudiced. 

Letoere,  for  the  defendant,  was  desired 
to  restrict  his  argument  to  the  second 
plea. — The  defendant  is  discharged  be- 
cause if  he  had  been  told  of  the  alteration 
of  the  terms  he  would  have  been  entitled 
to  revoke  his  guarantee.  An  alteration 
of  the  t\me  of  service  is  always  material 
to  the  surety's  risk — Bonar  v.  Macdonaid 
(1),  Tayleur  v.  WiMin  (7).  The  service 
was  in  fact  a  new  one.  The  declaration 
says  that  the  agreement  was  referred  to 
in  the  bond,  and  it  is  consistent  with  that 
that  the  Whole  agreement  was  recited  in 
the  bond  or  known  to  the  surety. 

B.  O.  Williams  replied. 

KsLLT,  G.B. — I  am  decidedly  of  opinion 
that  there  is  nothing  alleged  in  the  second 
plea  which  will  discharge  the  surety. 
The  contract  between  the  employer  and 
the  employed,  as  recited  in  the  declara^ 
tion,  was  that  the  employed  should  duly 
account  for  moneys  he  received  and  pay 
them  over  to  his  employer.  The  second 
plea  does  not  deny  that  the  employed 
received  and  failed  to  pay  over  moneys 
which  he  was  bound  to  pay  over.  So  far, 
therefore,  it  is  no  answer  to  the  declara- 
tion. But  it  says  that  there  was  a  provi- 
sion in  the  agreement  that  it  should  be 
terminable  on  either  side  by  one  month's 
notice,  and  that  afler  the  agreement  was 
made  and  before  any  breach,  the  employer 
and  employed  agi-eed  together  to  vary  the 
terms  by  altering  the  one  month  to  throe 

♦     (6)  41  Law  J.  Rep.  (w.s.)  Q.B.  293. 

(7)  37  Law  J.  Eep.  (n.s.)  Exch.  173;  s.  c.  L«w 
Kcp.  3  Bxch.  303. 


months.  The  qoesiaon  is  whether  this 
discharges  the  surely.  Now  if  it  clearly 
i^peared  that  the  sarety  entered  into  the 
obligation  of  the  bond  on  the  footing  of  the 
contract  between  the  employerand  the  em- 
ployed, and  with  notice  to  himself  of  the 
provision  as  to  determination,  then  un- 
doubtedly The  London  a/iid  North  Western 
BaUway  Company  v.  Whinray  (4)  is  an  au- 
thority to  shew  that  the  basis  of  the  contract 
between  the  plaintiff  and  the  defendant 
would  have  failed,  and  therefore  that  the 
surety  would  have  been  discharged.  But  it 
does  not  appear  on  thisrecord  that  when  the 
surety  executed  the  bond  he  had  notice  of 
that  provision,  or  that  any  particalar  term 
of  the  contract  was  known  to  him.  All 
that  he  is  shewn  to  have  known  was  that 
the  employed  was  to  account  for  and  pay 
over  all  moneys  received.  No  aathorities 
have  been  cited  to  shew  that  under  these 
circumstances  the  surety  is  dischargecl, 
and  I  think  he  is  not. 

But  the  third  plea  raises  a  very  different 
question.  The  authorities  shew  cleariy 
that  where  under  a  contract  of  service 
such  a  breach  of  duty — whether  it  be  dis- 
honesty or  not — ^is  committed  on  the  part 
of  the  employed,  that  his  employer  hss 
power  to  dismiss  him,  there  the  surety 
can  call  on  the  employer  to  do  so.  The 
question  for  us  is,  whether  the  breadi  of 
duty  alleged  in  the  third  plea  was  such  as 
to  entitle  the  plaintiff  to  dinmiiM  his 
clerk,  and  therefore  to  entitle  the  defend- 
ant to  call  on  the  plaintiff  to  do  so.  It 
was  said,  firstly,  t^t  a  de£a,ult  might 
occur  witiiout  any  dishonesty.  It  is  .true 
that  the  clerk  might  receive  moneys  and 
without  any  dishonesty  fail  to  pay  them 
over.  Bat  the  question  is  whether  the 
defiuiltwas  such  as  to  constitute  a  brea«^ 
of  duty.  Now,  it  might  be  that  the  derk 
only  lost  the  money  by  an  accident,  and 
was  enabled  by  borrowing  orin  some  other 
way  to  make  up  the  amount  and  pay  it 
over,  BO  that  no  default  in  paying  it  over 
occurred,  but  that  is  not  the  language  ci 
this  plea.  It  says  that  he  had  received 
moneys  and  had  failed  to  pay  them  over. 
The  question  is  if  that  is  not  prima  faeii 
a  breach  of  duty.  I  think  it  dearly  is. 
The  clerk  was  bound  to  pay  over,  and 
therefore  it  is  enough  to  say  tiiat  there  is 
prima  facie  a  breach  of  duty,  which  would 
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have  entitled  fihe  employer  to  dismiss  the 
employed,  and  then  the  anthorities  shew' 
that  the  surety  is  entitled  to  call  on  the 
employer  to  dismiss  his  clerk.  I  think, 
therefore,  that  the  third  plea  is  gfood, 
because  the  surety  is  discharged. 

Mabtin,,  B. — I  think  the  third  plea  is 
good  on  the  authority  of  PAtUi^g  v.  Foxall 
(6).  I  do  not  wish  to  differ  &om  the  rest 
of  the  Court,  but  my  own  impression  is 
that  the  second  plea  also  is  good.  If  the 
plaintiff  and  his  clerk  agreed  to  any  alter- 
ation of  the  terms  of  service  which  would 
oast  on  the  aui«ty  a  Airther  liability,  the 
surely  would  be  discharged.  I  think 
when  a  clerk  is  liable  to  be  dismissed  at  a 
month's  notice,  it  is  an  alteration  of  the 
terms  which  may  be  very  material  to  the 
surety  if  instead  of  one  month  three 
months'  notice  is  required,  for  the  mis- 
chief I  mentioned  during  the  argument 
might  happen. 

PiooiT,  B. — I  think  the  second  plea 
raises  no  defence.  It  states,  indeed,  that 
the  plaintiff  and  Johnson  by  making  the 
alteration  "  materially  increased  the  risk 
of  the  defendant  as  surety,"  but  that  is 
an  inference  of  law,  aod  I  think  the  risk 
was  not  increased.  We  hare  to  see  if  the 
change  in  the  terms  of  service  affords  the 
sure^  any  defence  in  equity.  I  think  it 
does  not.  If  the  surety  had  agreed  to 
become  bound  on  certain  terms,  and  those 
terms  were  so  changed  between  the  em- 
ployer and  his  clerk  as  to  increase  the 
risk  of  the  surety,  he  would  be  discharged. 
But  if  the  change  is  in  some  purely  colla- 
teral and  immaterial  point,  that  would 
afford  no  defence  to  the  surety.  I  think 
the  nature  of  the  change  in  this  case  was 
such  that  it  did  not  affect  the  surety. 
The  change  from  a  notice  at  one  month 
to  one  at  three  months  could  not  increase 
the  risk,  and  the  surety  therefore  has  no 
defence  on  this  ground. 

I  agree  with  my  Lord  on  the  third 
plea. 

Pollock,  B. — I  am  of  the  same  opinion 
as  to  the  third  plea.  (3d.  the  second, 
the  only  di£Bdenoe  I  feel  is  in  con- 
sequence of  what  my  brother  Martin  has 
said.  But  for  that  I  should  hare  no 
doubt  that  this  plea — seeing  the  mode 
in  which  it  is  pleaded,  and  neces- 
sarily pleaded  —  affords  no  defence.     In 


Whitcher  v.  HaU  (8)  an  agreement  was 
made  betweentheplaintiff  and  JosephHall, 
and  the  defendant,  James  Hall,  that  the 
plaintiff  should  let  Joseph  thirty  cows  for 
milking,  the  defendant  to  be  surety  for  the 
payment  of  the  rent.  The  plaintiff  after- 
wEoda,  by  agreement  with  Joseph,  let  him 
a  less  number  of  cows,  and  sued  the  de- 
fendant, James,  on  the  original  agreement 
for  unpaid  rent.  It  was  held  that  he  could 
not  recover.  Bayley,  J.,  said (9),  "The 
new  agreement  was  binding  only  on  those 
persons  who  were  parties  to  it.  If  it  had 
been  intended  to  bind  James  by  it  he 
should  have  been  consulted ;  he  had  a 
right  to  insist  upon  a  literal  performance 
of  the  original  bargain.  If  a  new  bargain 
was  made,  he  had  a  right  to  exercise  his 
judgment  whether  he  would  become  a 
party  to  it.  There  may  perhaps  be  very 
little  difference  between  the  two  contracts, 
but  the  question  does  not  turn  on  the 
amount  of  the  difference;  the  question 
is  whether  the  contract  performed  by  the 
plaintiff  is  the  original  contract  to  which 
the  defendant  was  a  party,  If  it  is,  then 
James  is  bound  by  it,  otherwise  he  is 
not."  There  the  surety  took  care 
that  the  terms  of  the  original  agreement 
should  be  made  part  of  his  own  contract. 
That  was  not  done  in  Frank  v.  Edwards 
(2),  nor  in  Stewart  v.  McKean  (3).  More- 
over in  the  cases  cited,  whenever  the  terms 
of  the  original  agreement  were  not  made 
part  of  the  surety's  contract^  and  yet  the 
Ck)urts  have  said  that  the  surety  was  dis- 
chai^ed,  they  held  that  the  alteration  in 
the  terms  was  a  material  alteration.  The 
discussion  of  that  question  shews  that  it 
is  open  to  the  Court  to  consider  whether 
the  alteration  was  material  or  not,  and  I 
think  the  alteration  in  the  present  case 
was  not  material.  The  pleader  probably 
having  that  distinction  in  his  mind  drew 
this  plea  as  an  equiteble  one. 

Judgment  for  plaintiff  on  the  demurrer 
to  the  second  plea,  and  for  defendant 
on  tJie  demurrer  to  the  third  plea. 

Attorneys — Cunliffe  &  Beaumont,  agents  for  G-ale 
&  Middlemiss,  Hull,  for  plaintiff;  Lambert, 
Buisin  &  Fetch,  agents  for  J.  £,  Pettingell, 
Hull,  for  defendant 

(8)  6  B.  &  C.  269. 

(9)  Ibid.,  page  27S, 
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J         20  I   SICHABDSOM  V.  WILLIS  (NO.  2). 

Aetian, — GosU  given  hy  Statute. 

An  aetUm  Ue»  to  recover  the  costs  on  an 
indictment  for  Ubel  given  hy  6  Sf  7  Viet.  e. 
96.  8.  8. 

The  plaintiff  having  been  acquitted 
upon  an  indictment  for  Ubel  preferred  by 
lihe  now  defendant  at  the  asoiKeB  for  the 
comity  of  Essex,  broaght  this  action  to 
reooT^  his  taxed  costs  nnder  6  &  7 
Vict.  c.  96.  8.  8  (1). 

The  demnrrer  to  the  declaration  (which 
is  folly  set  out  in  the  first  report  of  this 
case,  ante,  p.  15)  waa  now  argued. 

Willis,  for  the  defendant. — The  action 
is  not  maintainable ;  the  plaintiff  ought  to 
have  applied  to  the  Judge  who  tried  the 
indictment  or  to  the  Court  of  Queen's 
Bench  for  execution  for  his  costs — The 
Queen  v.  iMtimer  (2). 

[Mabtin,  B. — That  was  a  criminal  in- 
formation, and  the  proceedings  were 
therefore  of  necessity  in  the  Queen's 
Bench.] 

IPhiUnick,  for  the  plaintiff,  referred  to 
The  Queen  v.  Newhouse  (8).] 

There  is  no  precedent  for  sndi  an 
action. 

[Mabtin,  B.,  referred  to  Com.  Dig.  tit. 
Debt  A.  9.  "  Debt  lies  upon  any  statute 
which  gives  an  advantage  to  another  for 
the  recovery  of  it."] 

Phittnich,  contra,  was  not  heard. 

Kellt,  C.B. — A  Judge  of  oyer  and  ter> 
miner  wonld  have  no  power  to  issue  exe- 
cution for  these  costs .  Wherever  a  statute 
gives  a  right  to  a  sum  of  money  and  pro- 
vides no  other  means  of  enforcing  it,  an 
action  lies,  for  which  the  passage  cited 
from  Comyn's  Digest  is  an  authority. 

(1)  That  section  enacts — "  That  in  the  case  of 
any  indictment  or  information  by  a  private  prose- 
cutor for  the  publication  of  any  defamatory  libel, 
if  judgment  snail  be  given  for  the  defendant,  he 
shall  be  entitled  to  recover  from  the  prosecutor 
the  costs  sustained  by  the  said  defendant  by  reason 

of  such  indictment  or  information 

such  costs to  be  taxed  by  the  proper  ofBcer 

of  the  Court  before  which  the  said  indictment  or 
information  is  tried." 

(2)  16  Q.B.  Rep.  1077 ;  a.  e.  20  Law  J.  Bep. 
N.».)  Q.B.  129. 

(3)  22  Law  3.  Bep.  (h.s.)  (^.B.  127. 


Martin,  B.,  Pioott,  B.,  and  Pollock,  B., 
concurred. 

Judgment  for  the  plaintiff. 

Attorneys — A.  R.  Oldman,  agent  for  F.  J.  Snell, 
Great  Dnnmow,  for  plaint^;  Evsng,  Laing  & 
Eagles,  for  defendant 


^/^;  y^t/l>*^<r'^^<.^.  %^a 


1872.  " 
1873    *  QBAGOE  V.   JONES. 

Jan.  22.  J 

PriiMipdl  and  Surety — Joint  and  several 
Debtor — Release  of  DiS>tor  a«  if  discharged 
in  Bankruptcy — Discharge  of  Surety. 

Of  two  obligors  of  a  joint  and  severed 
bond,  one  executed  it  as  surety  for  the 
other,  whereof  the  obligee  then  had  notice. 
Afterwards  and  tnthout  tlie  consent  of  the 
surety,  the  principal  debtor  by  deed  con- 
veyed to  the  obligee  of  the  bond,  as  trustee 
for  the  creditors  of  the  principal  debtor,  aU 
his  estate  to  be  administered  far  the  benefit 
of  the  creditors,  in  lUce  manner  as  if  the 
principal  debtor  had  been  at  the  date  thereof 
duly  adjudged  bankrupt,  and  in  considera- 
tion thereof  each  of  the  creditors  did  thereby 
release  the  principal  debtor  "from  his  and 
their  respective  debts  in  like  manner  ds  if" 
the  principal  debtor  "  had  obtained  a  dis- 
charge in  bankruptcy."  The  obligee  having 
sued  the  surety  on  tlie  bond, — Held,  by 
Kelly,  C.B.,  an(2BKAMWELL,B.  {dissentienle 
PiGOTT,  B.),  that  the  obligee  by  executing  the 
deed  had  released  the  surety. 

Declaration  on  a  bond  dated  18th  of 
September,  1863,  for  2001.  to  be  paid  by 
the  defendant  to  the  plaintiff,  subject  to  a 
condition  for  avoidance,  if  one  Thomas 
Jones  and  the  defendant  or  either  of 
them,  or  either  of  their  heirs,  executors 
or  administrators  should  pay  to  the  plain- 
tiff lOOZ.  with  interest  on  the  18th  of 
March  next  ensuing. 

Breach,  non-payment. 

Flea  that  the  bond  was  a  joint  and 
several  bond  of  the  defendant  and  one 
Thomas  Jones,  executed  by  the  defendant 
as  surety  only  for  Thomas  Jones,  whereof 
the  plamtifftben  had  notice,  and  after- 
wards on  the  7{h  of  May,  1869,  and 
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before  action,  a  deed  was  made  between 
Thomas  Jones  of  the  one  part,  and  the 
plaintiff  and  one  Aokerman  on  behalf 
and  with  the  assent  of  the  creditors  of 
Thomas  Jones  of  the  other  part,  which 
witnessed  that — "  Thomas  Jones  hereby 
conveys  all  his  estate  and  effects  to  the 
said  J.  Crsgoe  and  T.  Ackerman  abso- 
Intely  to  be  applied  and  administered 
for  the  benefit  of  the  creditors  of  the  said 
Thomas  Jones  in  like  manner  as  if  the  said 
Thomas  Jones  had  been  at  the  date  here- 
of duly  adjndged  bankrupt,  and  in  consi- 
deration'of  the  premises  each  of  the 
creditors  of  the  said  Thomas  Jones  doth 
by  these  presents  release  the  said  Thomas 
Jones  fix3m  his  and  their  respective  debts 
in  like  manner  as  if  the  said  Thomas 
Jones  had  obtained  a  discharge  in  bank-' 
mptcy."  That  the  plsuntiff  made  and 
executed  the  deed  without  the  defendant's 
consent  and  without  any  request  on  his 
part  so  to  do. 

Demurrer  to  the  plea  and  joinder 
therein. 

Murphy,  for  the  plaintiff. — The  deed  is 
not  and  does  not  purport  to  be  an  ab- 
solnte  release  of  the  principal  debtor,  but 
amounts  only  to  a  covenant  not  to  sue. 
The  words  "  in  Uke  manner,"  &c.,  shew 
that  the  plaintiff  intended  to  reserve  all 
his  rights  against  the  surety,  and  they 
therefore  do  reserve  them — Bateson  v. 
Oosling  (1).  If  the  debtor  had  obtained 
a  discharge  in  bankmptoy,  the  surety 
wonld  not  have  been  released.  This  was 
a  deed  under  the  Bankruptcy  Act,  1861, 
sect.  163  of  which  enacts,  that  the  order 
of  discharge  shall  not  release  or  discharge 
any  person  who  was  jointly  bound  or  had_ 
maide  any  joint  contract  with  him.  The 
sorety  will  still  have  hi»  remedy  against 
the  principal  debtor. 

Bosanquet,  for  the  defendant. — Even  if 
the  plaintiff's  construction  of  the  deed  be 
right,  the  defendant  will  only  have  a  right 
to  recover  a  dividend  from  the  principal, 
whereas  his  right  is  to  recover  the  whole 
debt,  of  which  nothing  but  Parliament  or 
the  Court  of  Bankruptcy  can  deprive  him. 
The  deed  is  the  plaintiff's  own  act,  not 
the  operation  of  a  bankruptcy  or  a  statute. 

(1)  41  Law  J.  B«p.  (H.S.)  C.P.  53. 


[PiGOTT,  B. — The  plaintiff  ezeoutes  only 
as  trustee  for  creditors.] 

It  is  an  agreement  between  the  creditor 
and  debtor  to  prejudice  the  defendant, 
and  he  is,  therefore,  released.  A  bank- 
mptCT'  would  release  the  principal,  and 
therefore  would  discharge  the  defendant, 
whether  he  be  regarded  as  a  surety  or  as 
joint  debtor. 

Murphy,  in  reply. — The  defendant's 
construction  gives  no.  meaning  to  the 
words  "  in  like  manner,"  &c.  The  true 
principle  is  laid  dowaiaLeufis  Y.Jones  (2), 
-and  adopted  by  Willes,  J.,  in  Bateson  v. 
Oosling  (1). 

Our.  adv.  wit. 

The  following  judgments  were  read 
January  22nd,  1873— 

PioOTT,  B.  (3). — This  was  an  action  on 
a  bond,  and  the  plea  stated  that  the  bond 
was  a  joint  and  several  bond  of  the  de- 
fendant and  one  Thomas  Jones,  and  that 
it  was  executed  by  the  defendant  as  surely 
only  for  the  said  Tliomas  Jones ;  that  after  \ 
the  execution  of  the  bond,  a  deed  of  com- 
position was  made  between  Thomas  Jones 
of  the  one  part,  and  the  plaintiff  and  one 
Aokerman,  on  behalf  and  with  the  assent 
of  the  creditors  of  the  said  Thomas  Jones ; 
of  the  other  part,  whereby  Thomas  Jones 
conveyed  all  his  estate  to  the  plaintiff  and 
Ackerman,  to  be  administered  for  the 
benefit  of  his  creditors  "  in  like  mamner  at 
if  Thomas  Jones  had  been  at  the  date  there- 
of duly  adjudged  bankrupt,"  and  in  con- 
sideration of  the  premises  each  of  the 
creditors  did  release  Thomas  Jones  firom 
his  debts  "  in  Uke  manner  as  if  the  said 
Thomas  Jones  had  obtained  a  discharge  *» 
bankruptcy."  It  then  averred  that  the 
plaintiff  executed  the  deed  without  the 
consent  or  request  of  the  defendant.  To 
this  plea  there  was  a  demurrer,  and  the 
question  is  what  is  the  effect  of  the 
release  given  in  the  deed  by  the  plaintiff 
to  Thomas  Jones. 

The  law,  since  the  decision  of  the  cases 

(2)  4B.&C.  606,  615  (n). 

(3)  Pieott,  B.,  stated  that  his  judgment  had 
been  read  and  approved  by  Channell,  B.  Thet 
learned  Judge  heard  the  argument,  bat  having 
retired  from  the  Bench  between  Michaelmas  Term, 
1872,  and  Hilary  Term,  1873.  was  not  a  patty  to 
the  judgment  of  the  Conrt. 
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inolading  Kearsley  v.  Oole  (4),  has  been 
Battled  in  (his :  that  in  a  composition 
deed  between  a  debtor  and  his  ored^tor, 
the  latter  may  reserve  his  remedies  against 
a  snrety,  and  thus  prevent  the  latter  from 
being  discharged.  "  The  reserve  of  reme- 
dies has  that  effect  apon  this  principle  " — 
says  Parke,  B.,  in  his  judgment  (5) ;  "  first, 
that  it  rebuts  the  implication  that  the 
surety  was  meant  to  be  discharged,  which 
is  one  of  the  reasons  why  the  surety  is 
ordinarily  exonerated  by  such  a  transac- 
tion ;  and  secondly,  that  it  prevents  the 
rights  of  the  surety  against  the  debtpr 
being  impaired,  the  injury  to  such  rights 
being  the  other  reason;  for  the  debtor 
cannot  complain  if  the  instant  after- 
wards the  surety  enforces  those  rights 
against  him,  and  his  consent  that  the 
creditor  shall  have  recourse  against  the 
surety  is  impliedly  a  consent  that  the 
sure^  shall  have  recourse  against  him." 
In  the  recent  case  of  Bateson  v.  Oosling 
(1),  Willes,  J.,  tdso  says,  "  If  the  principjj 
debtor  consented  to  the  creditor  having 
recourse  to  the  surety  the  latter  would  not 
be  discharged,  and  would  have  his  remedy 
against  the  principal  debtor;"  and  con- 
cludes thus :  "  It  comes  round  then  to 
this,  that  if  the  principal  debtor  be  ahso- 
lutely  discharged  of  the  debt,  the  creditor 
can  have  no  remedy  against  the  surety." 

Such  being  the  kiw  on  this  subject,  the 
present  question  (as  I  think)  is  one  of 
construction,  i.  e.,  is  the  principal  debtor 
dbiioluiely  discharged  of  the  debt  by  this 
deed  ?  Or  is  it  only  a  composition  of  and 
a  personal  discharge  from  the  principal 
creditor's  claim  ?  Of  course  this  depends 
upon  the  meaning  of  the  language  they 
have  used  ;  they  are  not  bound  to  use  the 
precise  language  of  Courts  of  law,  it  is 
enough  if  they  express  themselves  so  that 
their  meaning  can  be  ascertained.  It  is 
as  follows — "  Each  of  the  creditors  doth 
by  these  presents  release  the  said  Thomas 
Jonesfromhisdebts."  If  the  release  stopped 
there  it  would  be  clear  enough,  but  the 
release  has  this  additional  language,  viz., 
"  in  like  manner  as  if  the  said  Thomas  Jones 
had  obtained  a  discharge  in  bankruptcy." 

(4)  16  Mee.  &  W.  128 ;  B.  c.  16  Law  J.  Bep, 
(N.s.)Ezch.  116. 

(6)  16  Mee.  &  W.  135;  s.  c  16  Law  J.  Eep. 
Ezcb.  (N.B.)  117. 


Now  the  words,  "  in  like  manner,"  Ac., 
are  not  redundant ;  but  are  obviously  in- 
troduced  for  some  object,  and  we  are 
bound  to  give  them  some  application  if 
they  are  capable  of  it,  and  if  they  do  not 
qualify  the  words  of  release,  what  mean> 
ing  can  be  given  to'  them  ?  But  there  is 
an  application ;  the  plaintiff  retains  his 
securities.  If  this  plaintiff,  instead  of 
having  a  surety  to  resort  to  for  this  debt, 
had  had  a  pledge  for  it,  how  could  it  be 
contended  that  under  such  a  form  of  re- 
lease tis  this  he  could  be  taken  as  intend- 
ing to  gfive  up  his  pledge  ?  Bat  if  the 
release  be  absolute  he  would  be  so  bound 
— vide  Cowper  v.  Green  (6)-.  Then  if  his 
pledge  is  reserved  to  him,  why  is  not  the 
right  to  resort  to  a  surety  ?  I  cannot  see 
how  this  form  of  release  makes  any  dis- 
tinction between  them.  "  In  like  manner  " 
tnust  mean  in  the  same  way  or  to  the 
same  extent,  and  I  think  that  composi- 
tions having  now  taken  the  place  of 
bankruptcy  proceedings  very  much  gives 
the  key  to  this  form  of  release,  and  that 
the  parties  evidently  meant  to  give  and  to 
receive  under  this  deed  a  release  having  a 
similar  effect  to  a  discharge  in  bankruptcy 
Eis  between  these  covenanting  parties  and 
no  more,  the  right  to  retain  the  pledge 
and  also  to  resort  to  a  surety  being  in 
such  case  preserved.  If  the  latter  in  his 
turn  sues  the  debtor  he  is  only  in  the 
same  position  as  if  he  had  agreed  to  a 
reservation  (^  remedies  in  the  most  pre- 
cise terms ;  or  as  if  the  principal  creditor 
had  expressly  covenanted  only  not  to  sue 
him,  or  that  the  discharge  should  be  per- 
sonal only.  We  know  that  it  is  the  object 
of  the  Legislature  not  to  drive  debtors 
into  a  Bankruptcy  Court.  And  there  can 
be  no  hardship  upon  the  debtor  in  giving 
effect  to  his  own  covenant,  for  he  has 
chosen  to  compound  upon  these  terms,  the 
best  he  could  make,  and  they  are  obvi- 
ously just  as  between  all  parties. 

Nor  can  the  true  construction  of  a  co- 
venant entered  intb  between  parties  be 
made  to  depend  upon  any  rules  of  plead- 
ing ?  If  they  have  agreed  to  a  qualified  or 
personal  discharge  of  the  debtor  only,  it 
cannot  be  turned  into  an  absolute  one 
against  their  intention  by  any  form  that 

(6)  7  Mee.  &  W.  633 ;  ■.  c  10  Law  J.  Bep. 
(n.s.)  Exch.  346. 
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the  pleadings  can  take.  The  true  con- 
stniction  of  their  language  must  govern 
their  rights,  and  where  their  language  is 
inacoorate,  still  it  is  -to  be  expounded  ut 
res  nMgis  vcdectt ;  but  to  give  no  meaning 
to  the  language  when  it  is  plainly  capable 
of  it,  would  be  at  variance  with  every  rule 
of  exposition. 

For  these  reasons  I  think  the  plaintiff 
is  entitled  to  judgment. 

Bbxhwell,  B. — ^It  is  clear  law,  that 
when  a  debtor  is  released  or  discharged 
by  the  act  of  the  creditor,  that  is,  when 
he  can  plead  in  bar  to  an  action  by  a 
creditor,  that  creditor's  voluntary  act,  a 
joint  debtor,  though  the  obligation  be  joint 
and  several,  can  plead  the  same  matter  in 
bar.  Has  the  plaintiff  done  this  P  I 
think  he  has.  He  has  executed  a  deed 
whereby  he  releases  Thovias  Jones  in  like 
manner  as  if  he  had  got  his  discharge  in 
bankruptcy.  Would  that  be  a  good  bar 
if  pleaded  by  Thomas  Jones  to  an  action 
brought  by  the  plaintiff  against  him  ? 
Why  not  ? 

In  te^ms  it  releases,  but  it  adds  in  like 
way  as  if  the  certificate  in  bankruptcy 
had  been  obtained ;  but  such  a  certificate 
would  have  been  a  bar  to  an  action  by  the 
now  plaintiff  against  him.  Therefore  he 
releases  hiin  in  like  manner  as  a  certificate 
which  would  have  been  a  bar  would 
operate.  Therefore  the  plaintiff  has  re- 
leased Thomas  Jones,  and  so  has  released 
the  defendant  or  furnished  the  defendant 
with  a  bar.  This  construction  gives  effect 
to  the  words  "  in  like  manner  as  a  certi- 
ficate in  bankruptcy,"  because  those 
words  give  the  plaintiff  a  right  to  retain 
any  lien  or  security  he  has  got,  which 
right  he  would  not  have,  if  he  had  given 
a  simple  release.  The  plaintiff  proposes 
to  resid  this  as  though  the  words  were,  "I 
release  you  with  no  other  consequence 
than  a  discharge  in  bankruptcy  would 
have."  In  that  case  it  might  be  that 
those  words  would  qualify  the  release  and 
turn  it  into  a  covenant  not  to  sue.  But 
those  are  not  the  words.  They  are,  I 
release  you  as  though  you  had  got  a  dis- 
charge in  bankruptcy.  This  is  no  tech- 
nical view  of  the  case.  I  think  it  ex- 
tremely probable  that  the  parties  meant 
what  I  say  they  have  said'. 

I  have  not  noticed  the  fact  that  the 


defendant  says  he  was  a  surety.  Had  he 
been  only  a  surety  and  not  a  joint  debtor, 
I  think  he  would  have  been  discharged 
on  the  principle  I  have  mentioned ;  viz., 
that  the  plaintiff  by  his  own  act  had  given 
a  bar  to  the  principal  debtor. 

Kellt,  C.B. — I  am  of  opinion  that  the 
defendant  is  entitled  to  the  judgment  of 
the  Court.  This  is  a  case  of  creditor, 
debtor,  and  surety.  One  Jones  was  in- 
debted to  the  plaintiff  in  the  sum  of  lOOZ., 
and  the  defendant  was  his  surety.  The 
plaintiff  now  sues  the  defendant  for  the 
debt,  and  he  pleads  that  the  plaintiff  has 
released  the  debtor  without  his  consent, 
and  be  is  therefore  discharged.  Now  the 
law  upon  this  subject  is  clear  and  well 
settled.  If  the  creditor  without  the  con- 
sent of  the  surety  by  his  own  act  destroy 
the  debt  or  derogate  from  the  power 
which  the  law  confers  upon'  the  surety  to 
recover  it  against  the' debtor  in  case  he 
shall  have  paid  it  to  the  creditor,  the 
surety  is  discharged.  But  the  plaontiff 
contends,  that  in  this  case  he  has  reserved 
to  himself  the  right  to  recover  against 
the  surety  by  the  deed  in  which  the 
debtor  is  released.  The  plea  of  the  de- 
fendant sets  forth  the  deed  in  hmo  verba, 
by  which  it  appears  that  Jones,  the  debtor, 
having  assigned  all  his  estate  and  effects 
to  the  plaintiff  and  another  as  trustees 
for  the  benefit  of  his  creditors,  the  deed 
proceeds  thus — "  The  said  Joseph  Gragoe 
(the  plaintiff),  in  consideration  of  the 
premises,  doth  by  these  presents  release 
the  said  Thomas  Jones  from  his  (and 
their)  respective  debts  in  like  manner  as 
if  the  said  Thomas  Jones  had  obtained  a 
discharge  in  bankruptcy." 

Now  the  question  is  this,  what  is  the 
effect  of  a  release  in  these  terms  upon  the 
rights  and  the  condition  of  these  three 
parties  P  It  appears  to  me  that  the  mean- 
ing of  these  words  is  clear  and  unam- 
biguous. If  Jones  the  debtor  had  ob- 
tamed  a  discharge  in  bankruptcy  he 
would  have  been  discharged  not  only  as 
against  the  plaintiff,  the  creditor,  but  also 
as  against  the  defendant,  the  surety.  It 
seems  to  me,  therefore,  free  firom  doubt, 
that  the  plaintiff  by  this  release  having 
discharged  his  debtor  as  against  the  surety 
as  well  as  himself  and  without  the  consent 
of  the  surety,  the  surety  is  himself  dia- 
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charged.  It  is  contended  that  this  is  a 
qiiahfied  or  conditional  release ;  bat  I 
look  in  vain  throaghoat  the  deed  ibr  any 
words  of  qnalification  or  reservation  or 
imposing  or  creating  a  condition.  It  is  true 
that  if  a  debtor  has  obtained  his  discharge 
in  bankmptcy,  the  creditor  may  still  re- 
cover against  the  sarety,  and  he  or  the  sure- 
ty, if  he  pay  the  debt^  may  prove  against 
the  debtor's  estate  nnder  the  bankmptcy. 
I^  therefore,  the  debtor  had  really  be- 
come bankrapt,  and  obtained  his  dis- 
charge, although  the  creditor  might  have 
recovered  ag^amst  the  surety  notwith- 
standing the  discharge  of  the  debtor,  his 
right  or  power  to  do  so  would  hare  been 
the  act  or  consequence  of  the  law  or  the 
Statates  of  Bankmptcy;  whereas  here 
the  discharge  of  the  surety  is  his  own 
act,  and  he  cannot  by  his  own  act  reserve 
to  himself  the  right  to  sue  the  surety 
notwithstanding  the  discharge  of  the 
debtor,  unless  by  the  agreement  of  the 
debtor  that  notwithstanding  his  discharge 
in  case  the  creditor  shall  recover  against 
the  surety,  he  will  remain  liable  to  the 
surety  for  the  debt.  The  whole  case 
upon  this  deed  simply  stated  is,  that  the 
plaintiff  has  released  his  debtor  in  like 
manner  as  if  he  had  obtained  a  discharge 
in  bankmptcy,  and  inasmuch  as  if  he  had 
obtained  a 'discharge  in  bankmptcy  he 
wonld  have  been  absolutely  released,  and 
neither  the  plaintiff  nor  the  defend^t 
could  have  afterwards  sued  him  for  the 
debt,  he  is  absolutely  released  now,  and  aa 
such  absolute  release  was  without  the 
consent  of  the  surety,  the  surety  is  by 
law  discharged. 

It  is  argued  that  a  creditor  may  release 
his  debtor,  and  reserve  to  himself  the 
right  to  sue  the  surety,  and  that  no  doubt 
may  be  done,  but  only  where  the  language 
of  the  release  or  of  the  deed  in  which  it 
is  contained  is  such  that  the  debtor  ac- 
cepts the  release  subject  to  the  condition 
that  he  shall  remain  liable  to  pay  the 
debt  to  the  surety,  in  case  he  shall  have 
paid  it,  whether  voluntarily  or  under  pro- 
cess to  the  creditor.  Such  was  the  case 
in  Baieaon  v.  Ootlhig  (1),  where,  the  re- 
lease was  oontuned  m  a  trust  deed  under 
the  Bankmptcy  Act  of  1861,  but  which 
was  followed  by  a  proviso  that  any 
creditors,  including  the  plaintiff,  who  had 


any  security  for  their  demands,  "  or  any 
part  thereof  to  the  payment  whereof 
any  person  or  persons  is  or  are  liable 
as  a  surety  or  sureties  for  the  debtor 
may  execute  these  presents  without  pre- 
judice to  the  same  security  or  to  the 
claim  against  any  surety  or  sureties ; " 
and  this  proviso  was  held  to  convert  tJie 
release  into  a  mere  covenant  not  to  sue, 
and  to  preserve  the  right  of  the  creditor 
to  sue  the  surety,  and  of  the  sorely  to 
sue  the  debtor;  and  WiUes,  J.,  in  his 
judgment  expressly  states — "  When  the 
release  in  the  deed  is  looked  at,  it  is  in 
terms  a  release  subject  to  a  proviso,  and 
although  but  for  such  proviso  it  would  be 
an  absolute  release  so  that  there  could  be 
no  proceeding  afterwards  against  a  surety, 
yet  the  proviso  expressly  reserves  the 
creditor's  remedy  against  a  surety,  and 
stipulates  that  any  creditor  may  execute 
the  deed  without  prejudice  to  his  claim 
against  any  surety  ;  "  and  again — "  But  if 
the  principal  debtor  consented  to  the 
creditor  having  recourse  to  the  surety,  the 
latter  would  not  be  discharged,  and  tcovld, 
home  hit  remedy  against  the  principal 
debtor."  So  that  the  release  in  that  case 
was  no  discharge  of  the  debtor  as  against 
the  surety  by  reason  of  the  proviso.  Here 
there  is  no  such  proviso,  nor  is  a  single 
word  to  be  found  throughout  the'  deed 
pointing  to  any  qualification  or  any  reser- 
vation whatever.  The  release  is  in  its 
terms  a  simple  and  absolute  release  by 
the  creditor  of  his  debtor,  in  like  manner 
as  if  the  debtor  had  obtained  a  discharge 
in  bankmptcy.  If  the  debtor  had  ob- 
tained a  discharge  in  bankruptcy  the 
surety  would  have  had  no  right  of  suit 
against  him;  and  as  the  plaintiff,  the 
creditor,  has  put  his  (^ebtor  in  a  condition 
in  which  the  surety  has  lost  his  right  to 
proceed  against  him,  and  this  act  has 
been  done  by  the  plaintiff,  the  creditor, 
without  the  consent  of  the  surety,  I  hold 
that  thereby  he  has  discharged  the  surety, 
and  that  this  action  is,  therefore,  not  main- 
tainable. 

Judgment  for  the  defendamt. 

Attorneys — W.  H.  Hacon,  agent  for  J.  Donagae, 
Swansea,  for  plaintiff;  Norils,  Allen  &  Caiteri 
agents  for  M.  Tennajit,  Aberaron,  for  defendant. 
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J         27    f  MATTHBWS  V.  BAXTER. 

Gontraci  Voidable  not  Void — Dnrnken- 
ness — BatiJicatio7i. 

A  cotitract  made  when  one  of  the  parties 
to  it  it  so  drunk  a^  to  he  incapable  of 
transacting  business  or  knowing  what  he  is 
about,  is  not  void  but  voidable  only,  and 
may  be  enforced  against  him,  if  ratified 
after  he  becomes  sober;  and  this,  though 
hit  condition  was  known  to  the  other  party 
to  the  contract  at  the  time  of  making  it. 

Action  for  breach  of  contract  in  refas- 
ing  to  complete  the  purchase  of  and  pay 
for  land  and  houses  which  the  defendant, 
at  a  sale  by  auction,  agreed  with  the 
plaintiff  to  bny  of  him. 

Second  plea,  that  before  and  at  the  time 
of  the  making  of  the  alleged  agreement  the 
defendant  was  so  dmnk  as  to  be  incapable 
of  transacting  business  or  knowing  what 
he  was  doing,  as  the  plaintiff  then  well 
knew. 

Replication,  that  after  he  became 
sober,  and  whilst  able  to  transact  business 
and  knowing  what  he  was  doing,  and 
before  action,  the  defendant  ratified  and 
confirmed  the  agreement. 

Demurrer  to  the  replication,  and  joinder 
therein. 

Morgan  Lloyd,  for  the  plaintiff. — The 
plea  alleges  facts  which  make  the  con- 
tract not  void  but  onlyvoidable — MoUon  v. 
Oamroux  (1).  To  shew  that  the  replica- 
tion is  bad,  the  defendant  most  contend 
that  the  plaintiff,  after  making  the  con- 
tract with  knowledge  of  the  defendant's 
state,  could  refuse  to  perform  it  if  the 
defendant  wished  to  enforce  it.  It  is  not 
necessary  to  refer  to  the  cases  in  equity 
where  specific  performance  has  been  de- 
creed in  spite  of  drunkenness. 

Manisty  {Hills  with  him),  for  the 
defendant.  —  The  question  depends  on 
whether  the  contract  was  void  or  only 
Yoidable.  For  the  defendant  it  is  contended 
it  was  void.  MoUon  t.  Gamroux  (1)  only 
decided  that  when  a  person  who  is  ireally 
a  lunatic,  of  unsound  mind,  so  as  to  be 

m  2  Excb.  Bep.  487 ;  s.  o.  18  Law  J.  Rep. 
(n.8.)  Ezch.  68;  affirmed  in  error,  4  Ezch.  Bep. 
17  ;  s.  c.  18  Law  J.  Bep.  (m.8.)  Esch.  366. 
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incompetent  to  manage  his  affairs,  but  it 
"  apparently  of  sound  mind  and  not  known 
to  be  otherwise,  enters  into  a  contract  for 
the  purchase  of  property  which  is  fair 
and  bona  fide,  and  which  it  executed  and 
^completed,  and  the  property,  the  subject 
matter  of  the  contract,  has  been  paid  for 
and  fully  enjoyed,  and  oarmoi  be  restored 
so  as  to  put  the  parties  in  statu  quo,  such 
contract  cannot  afterwards  be  set  aside, 
either  by  the  alleged  lunatic,  or  those 
who  represent  him  "  (2).  Here  the  con- 
tract  is  executory,  the  parties  can  be  re- 
stored altogether  to  their  original  position, 
and  the  plaintiff  knew  of  the  defendant's 
condition,  and  the  question  is  therefore 
concluded  by  Oore  v.  Gibson  (3),  where  to 
an  action  by  the  indorsee  against  the  in- 
dorser  of  a  bill  of  exchange  a  plea  similar 
to  the  present  was  held  good,  on  the 
ground  that  the  contract  was  altogether 
Toid.  Parke,  B.,'  there  said  (4),  "Where 
the  party  when  he  enters  into  the  contract 
is  in  such  a  state  of  drunkenness  as  not 
to  know  what  he  is  doing,  and  particu- 
larly when  it  appears  that  this  was  known 
to  the  other  party,  the  contract  is  void 
altogether,  and  he  cannot  be  compelled  to 
perform  it.  A  person  who  takes  an  obli- 
gation from  another  under  such  circum- 
stances is  guilty  of  actual  fraud.  The 
modem  decisions  have  qualified  the  old 
doctrine,  that  a  man  shall  not  be  allowed 
to  allege  his  own  lunacy  or  intoxication  ; 
and  total  drunkenness  is  now  held  to  be 
a  defence."  Alderson,  B.,  says  (5),  "A 
party  even  in  a  state  of  complete  drunken- 
ness may  be  liable  in  cases  where  the 
contract  is  necessary  for  his  preservation 
— as  in  the  case  of  a  supply  of  actual 
necessaries ;  so  also  where  he  keeps  the 
goods  when  he  is  sober.  The  ground  of 
his  liability  there  is  that  an  implied  con- 
tract to  pay  for  the  goods  ai-ises  from  his 
conduct  when  he  is  sober,  although  I 
much  doubt  whether  if  he  repudiated  the 
contract  when  sober,  any  action  could  be 
maintained  upon  it.     Here  the  action  is 

(2)  2  Kxch.   Rep.  503 ;   b.  c.  IS  Law  J.  Bep. 
(M.S.)  Exch.  72. 

(3)  13  Mee.  &  W.  623;  s.  c  U  Law  J.  Bep. 
(k.s.)  Exch.  151. 

(4)  13  Mee.  &  W.  626;  s.  c.  14  Law  J.  Bep. 
(n.s.)  Exci.  152. 

(5)  13  Mee.  &  W.  627 ;  R.  c.  14  Law  J.  Bep. 
(n.8.)  Exch.  163. 
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necessarily  bronght  npon  the  contract 
itself ;  and  when  it  is  shewn  that  the  con- 
tract by  indorsement  was  made  when  the 
defendant  was  in  such  a  state  of  drunken- 
ness that  he  did  not  know  what  he  was 
doing,  and  especially  when  it  appears  that 
the  plaintiff  knew  it,  I  cannot  doubt  that 
the  contract  is  void  altogether.  It  is  just 
the  same  as  if  the  defendant  had  written 
his  name  npon  the  bill  ia  his  sleep  in  a 
state  of  Bomnambiilism."  The  plaintiff, 
therefore,  ought  to  have  new  assigned. 

Eellt,  C.B. — ^A  question  arises  here 
which  is  not  free  from  doubt.  In  very 
early  times  it  was  held  that  neither 
lunacy  nor  drunkenness,  at  the  time 
of  making  the  contract,  would  excuse 
the  person  in  that  condition  from  the 
consequences,  or  enable  him  to  avoid 
the  contract.  But  the  law  has  been  so 
&r  changed  that  lunacy  or  drunkenness, 
at  all  events,  makes  a  material  difference, 
and  it  was  argned  in  this  case  that  a  con- 
tract made  by  a  person  in  the  state  in 
which  the  defendant  was — if  known  to 
the  other  contractug  party — ^is  entirely 
void.  But  if  we  look  at  the  nature  of  the 
question  it  is  difficult  to  understand  on 
what  ground  that  could  be  held.  For 
could  a  person,  who  has  made  a  contract 
when  in  that  state,  be  prevented  when  he 
comes  to  his  sober  senses  from  saying  to 
the  other  contracting  party,  "  It  is  true  I 
was  drunk  and  did  not  know  what  I  was 
doing  when  I  made  this  contract,  but  now 
I  am  sober  and  I  mean  to  hold  you  to  it "  p 
And  if  he  would  have  the  right  to  say 
that,  must  there  not  be  a  reciprocal  right 
in  the  other  party  ?  I  think,  therefore, 
that  such  a  contract  is  not  absolutely 
void,  for  if  it  were,  the  party  who  was 
intoxicated  would  not  have  the  right  to 
caU  upon  the  other  to  fulfil  the  contract. 
Then  if  as  regards  one  of  the  parties  to 
the  contract  it  is  only  voidable,  not  void, 
it  must  be  so  as  to  the  other ;  and  if  it  be 
only  voidable,  then  if  the  person  who  was 
intoxicated  recovers  afterwards  and  de- 
liberately declares  himself  to  be  bound, 
in  principle  and  common  sense  the  con- 
tract must  be  held  binding  on  him. 

It  is  true  that  there  are  many  dicta  in 
the  cases,  but  though  the  cases  on  the 
subject,  both  at  law  and  in  equity,  are 


numerous,  no  authority  has  been  cited 
which  has  decided  that  such  a  contract 
as  the  present  is  absolutely  void  ab 
miiio,  and  in  the  absence  of  such  a  deci- 
sion we  must  leave  it  for  a  Court  of 
appeal  so  to  decide. 

I  think,  therefore,  that  since  the  de- 
fendant deliberately  ratified  the  contract 
when  sober,  he  is  bound  by  it,  and  that 
the  plaintiff  is  entitled  to  judgment. 

Martin,  B. — I  quite  agree  with  the 
Chief  Boron.  I  think  the  Judges  in  Gore 
V.  Gibson  (3)  meant  that  such  a  contract 
was  not  enforceable  against  the  will  of 
the  defendant,  and  that  the  construction 
which  it  has  been  attempted  to  put  upon 
their  use  of  the  word  "  void  "  (6)  does 
not  express  their  real  meaning.  If  in  that 
case,  Pollock,  C.B.,  Parke,  B.,  and  AJ- 
derson,  B.,  had  said  that  if  the  defendant 
had  gone  the  next  day,  when  sober,  to 
the  plaintiff,  and  said  to  him,  "  I  adopt 
the  indorsement,"  still  the.  plaintiff  could 
not  recover,  then  I  should  agree  with  Mr. 
Manisty ;  but  they  did  not  say  that,  and 
I  do  not  believe  that  they  meant  that 
such  a  contract  was  incapable  of  being 
ratified  by  the  defendant  when  sober. 

The  present  was  a  contract  for  the  sale 
of  some  property,  and  it  is  possible  that 
though  the  defendant  was  drunk  when  he 
made  it,  the  purchase  might  be  valuable, 
and  very  desirable  for  him  to  keep.  It  is 
quite  consistent  with  this  plea  and  repli- 
cation that  the  defendant^  when  he  had 
recovered,  went  to  the  auctioneer  and 
said,  "  It  is  true  I  waa  in  liquor  when  I 
bid  for  that  property,  but  I  am  entitled 
to  the  benefit,  and  I  insist  on  the  fulfil- 
ment of  the  bargain."  There  the  seller 
would  have  been  bound.  In  the  oases 
where  such  a  contract  has  been  held  not 
enforceable,  it  has  been  treated  as  a  fraud, 
as  a  case  where  the  one  party  imposed  on 
the  other  when  incapable,  and  contrary  to 
his  interest. 

Therefore  I  decide  this  case  on  the 
principle  that  it  is  competent  for  the 
drunken  man  when  he  becomes  sensible  to 
insist  on  the  fulfilment  of  the  bargain,  and 
that  the  contract  is  voidable  only,  not  void. 

(6)  In  tbat  case,  as  reported  in  14  Lav  J. 
Bep.  (h.8.)  Exch.  152,  153,  the  learned  Jndm 
did  not  iise  the  woid  "  void."  They  said  that  ue 
contract  was  not  binding  on  the  defendant 
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PiOOTT,  B. — I  am  of  the  same  opinion, 
bat  with  some  hesitation.  The  language 
nsed  by  Parke,  B.,  and  Alderson,  B.,  in 
Oore  v.  Gibson  (3)  mnst  be  looked  at 
with  reference  to  iiie  matter  in  hand.  I 
think  they  nsed  the  word  "  void  "  in  the 
sense  that  the  contract  could  not  be 
enforced  against  the  defendant. 

A  contract  requires  the  consent  of  both 
parties,  and  if  one  of  them  is  in  snch  a 
state  that  he  does  not  know  or  understand 
what  he  is  doing,  I  .hare  some  doubt 
whether  any  contract  is  made. 

Upon  the  whole,  though  my  opinion  is 
not  strong,  I  am  disposed  to  tlunk  that 
we  have  come  to  the  right  conclusion.  It 
is  in  accordance  with  good  sense,  and  I 
am  glad  that  we  have  been  able  to  artive 
at  it.  I  am  inclined  to  think  that  the 
contract  was  voidable,  not  void,  and  so 
could  be  ratified. 

Pollock,  B. — I  am  of  the  same  opinion. 
I  think  it  was  generally  felt  in  the 
profession  after  MoUon  v.  Camroux  (1), 
that  though  it  did  not  overrule  Oore  v. 
€Kb$on  (3),  yet  it  was  impossible  to  sup- 
port everything  that  was  there  said  by 
the  Judges.  In  all  the  cases  it  seemed  to 
be  considered  that  drunkenness  did  not 
afford  a  defendant  a  better  defence  to  an 
action  for  breach  of  contract  than  lunacy 
would. 

Judgment  for  the  plainUff. 


Attorneys — Helder  &  Roberts,  agents  for  J.  L. 
FaitsoD,  Whitehaven,  for  plaintiff;  Wood  8c 
Tinkler,  agents  for  Tom  Hilbum,  Workington, 
for  defendant. 


(Jm  the  Second  Division  of  the  Ootiri.) 

1872. 
Nov.  25. 

1873. 
Jan.  30. 


FBANCESCO  V.  MASSET. 


Ship  and  Shipping — Charter-party — 
Charterer's  Liability  to  cease — Demurrage 
at  Fort  of  Loading, 

It  was  agreed  by  charter-party  that  a 
ship  should  load  a  full  cargo  at  Liverpool 
in  fifteen  working  days  and  when  loaded 
proceed  to  Genoa,  there  "  to  be  diseharged, 
weather  permUtvng,  ai  the  rate  of  not  less 


than  thirty-five  tons  per  working  day  from 
the  time  of  her  being  ready  to  unload.  And 
ten  days  on  demurrage  over  and  above  her 
said  laying  days  at  81.  per  day.  Char- 
terer's liahility  to  cease  when  the  ship  is 
loaded,  the  captain  having  a  lien  upon  the 
cargo  for  freight  and  demurrage."  The 
charterer  homing  occupied  more  than  twenty- 
five  days  in  loading,  the  shipowner,  after 
a  full  cargo  had  been  loaded,  sued  the 
charterer  for  the  demurrage  in  respect  of 
smne  of  the  ten  days : — ^Held,  that  the  char- 
terer was  protected  by  the  last  clause  of  the 
charter-party. 

Action  in  the  Liverpool  Court  of  Pas- 


The  declaration  claimed  five  days'  de- 
murrage at  8Z.  a  day,  and  damages  for 
fourteen  days'  detention  of  the  plaintiff's 
ship  beyond  the  laying  days,  under  a 
charter-party  dated  the  17th  of  January, 
1872,  made  at  Liverpool,  between  Ferasso, 
the  captain,  as  agent  for  the  plaintiff,  and 
the  de&ndant,  the  charterer,  described  as 
of  Liverpool,  whereby  it  was  agreed  that 
the  ship,  then  lying  in  Birkenhead  docks, 
should  proceed  alongside  a  certain  dock, 
and  there  load  in  fifteen  working  days  (ex- 
cept in  case  of  frost  or  other  contingencies, 
which  did  not  happen),  from  the  char- 
terer's agents  a  ftdl  and  complete  cargo 
of  steam  coals,  and  being  so  loaded  should 
therewith  proceed  to  Genoa,  "and  dis- 
charge the  cargo  upon  being  paid  freight 
at  the  rate  of  ISs.  6d.,  British  sterling, 
per  ton  (of  20  cwt.)  on  the  entire  quantity 
discharged."  The  freight  to  be  paid  one- 
third  in  Liverpool  on  signing  bill  of 
lading,  and  the  remainder  after  right 
delivery  of  cargo.  "  The  vessel  to  be 
discharged,  weather  permitting,  at  the 
rate  of  not  less  than  thirty-five  tons  of 
coal  per  working  day  from  the  time  of  her 
being  ready  to  unload.  And  ten  days  on 
demurrage  over  and  above  her  said  laying 
days  at  8Z.  per  day.  The  vessel  to  be 
consigned  to  the  charterer's  agent  at  the 
port  of  discharge,  paying  the  usual  com- 
mission of  two  per  cent.  Charterer's  lia- 
bility to  cease  when  the  ship  is  loaded, 
the  captain  having  a  lien  upon  the  cargo 
for  freight  and  demurrage." 

The  defendant  pleaded  (Jmier  alia)  that 
his  alleged  UabUity  for  demurrage  and 
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detention  was  sacli  liability  as  was  men- 
tioned in  the  last  clause  of  tlie  charter- 
party  ;  that  before  action  the  ship  was 
loaded,  and  that  thereupon  his  alleged 
liability  ceased.     Issue  thereon. 

At  the  trial  before  the  learned  assessor 
at  Liverpool  the  following  facta  were 
proved — The  ship  arrived  at  the  loading 
dock  on  the  12th  of  February,  but  the 
charterer  did  not  begin  to  load  her  till 
the  13th  of  March,  and  she  was  not  fully 
loaded  tUl  March  23.  The  plaintiff  had 
received  from  the  defendant  five  days'  de- 
murrage recovered  in  an  action  bronght 
by  Ferasso  before  the  ten  days  allowed  for 
demurrage  had  expired,  and  now  claimed 
the  remaining  five  days'  demurrage,  and 
damages  for  the  days  the  ship  was  de- 
tained. The  jury  found  a  verdict  for 
the  plaintiff  for  1271.  10*.,  leave  being  re- 
served to  the  defendant  to  move  this 
Court  to  reduce  the  verdict  by  the  claim 
for  demurrage. 

A  rule  to  shew  cause  having  been  ac- 
cordingly obtained — 

T.  H.  Ja/mes  and  Kirhy,  for  the  plain- 
tiff, shewed  cause,  and  relied  on  Pedersen 
V.  Lotinga  (1)  and  Christoffersony.  Hansen 
(2),  contending  that  the  demurrage  ac- 
crued de  die  in  diem ;  that  the  lien  only 
covered  demurrage  at  the  port  of  dis- 
charge ;  hence  the  clause  exempting  the 
charterer  from  liability  appUed  only  to 
such  demurrage,  and  could  not  divest  a 
vested  cause  of  action.  Bnnnitter  v.  Bres- 
lauer  (3)  might  be  relied  on  by  the  de- 
fendant, but  its  authority  was  impaired  by 
Oray  v.  Carr  (4!)  and  Ohristofferson  v. 
Hansen  (2).  Here  the  defendant  was  not 
an  agent,  but  the  principal. 

Ooldney,  for  the  defendant,  in  support 
of  the  rule,  relied  on  Bannister  v.  Breslauer 
(3),  and  contended  that  the  parties  in- 
tended that  after  the  cargo  was  loaded  no 
action  should  lie  against  the  defendant  for 
demurrage  at  the  port  of  loading ;  and  so 
thought  the  plaintiff,  for  he  made  haste 
to  bring,  in  the  captain's  name,  an  action 

(1)5  Week  Bep.  Q.B.  290 ;  ».  c.  28  Law  Times, 
267. 

(2)  41  Law  J.  Eep.  (k.s.)  O.B.  217. 

[sy  36  Lbw  J.  Eep.  (K.8.)  CJ.  196 ;  s.  c  Lsw 
Bep.  2  C.P.  497. 

(4)  40  Law  J.  Kep.  (k.s.)  0.3.  267. 


for  five  days'  demurrage  before  the  loading 
was  finished. 

Cleasbt,  B.  (on  Jan.  30, 1873),  read 
the  following  judgment  of  himself,  Mab- 
TiN,  B.,  and  Bramwbll,  B. — 

[After  stating  the  facts  and  the  last 
clause  in  the  charter-party  the  judgment 
proceeded.] 

It  has  been  for  some  time  not  unusual 
to  have  a  similar  clause  in  charter-parties. 
Such  a  clause  was  probably  introduced 
at  first  in  cases  where  it  appeared  upon 
the  charter-party  that  the  charterer  was 
only  an  agent,  and  in  such  cases  it  has 
been  held  that  the  charterer  could  not  be 
sued  for  any  delay  in  loading  the  cargo 
which  was  afterwards  provided.  In 
Oglesby  v.  Ygleeias  (5)  and  MUvain  v. 
Perez  (6),  the  language  of  the  clause,  no 
doubt,  expressly  included  defaults  before 
and  in  shipping  the  cargo.  But  there 
was  no  provision  in  those  cases  giving 
the  shipowner  any  corresponding  Uen  for 
demurrage,  or  anything  in  the  nature 
of  demurrage,  and  the  Court  of  Queen's 
Bench  held  the  owner  bound  by  the  clause 
as  a  part  of  the  bargain.  The  words  of 
discharge  in  those  cases  were  the  same  as 
in  the  present,  viz.,  that  upon  the  loading 
of  the  complete  cargo,  "  the  liability 
should  cease."  Bill,  J.,  says,  in  his  judg- 
ment in  Milvain  v.  Pereg  (7),  "In  the 
present  case  the  defendxvnts  have  shipped 
the  cargo.  The  plaintiffs  say  that  that 
has  been  done  too  late,  for  that  they  were 
bound  to  do  it  in  regular  turn,  but  the 
defendants,  by  express  terms,  to  which 
the  plaintiffs  have  agreed,  have  siipnl&ted 
that  their  liability  shall  cease  as  soon  as 
they  have  shipped  the  cargo.  We  must 
give  the  plain  efibct  to  these  plain  terms, 
and  must  hold  that  this  alleged  liability 
does  not  attach."  In  those  cases  the 
language  was  express  that  the  liability 
should  cease  in  respect  of  defaults,  as  well 
before  as  after  the  shipping  of  the  cargo, 
and  the  only  bearing  of  those  cases  upon 
the  present  is  that  it  was  considered  that 

(6)  E.  B.  &  E.  930 ;'  B.  c.  27  Law  J.  Bep.  (x.>.) 
Q.B.  366. 

(6)  3  E.  &E.  496;  s.  e.  30  Law  J.  Bsp.  (xj.) 
Q.B.  90. 

(7)  30  Law  3.  Bep.  (N.e.)  OB.  92. 
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the  plain  meaning  of  the  words,  "liability 
to  cease,"  was  not  that  the  liability  should 
cease  to  accme,  but  that  the  liability 
should  cease  to  be  enforced.  It  further 
appeared  in  those  cases  that  the  charterer 
was  acting  as  agent  only,  but  this  dis- 
tinction  is  not  so  material,  since  it  may 
be  assumed  that  there  was  some  reason 
for  this  stipulation,  and  unless  the  person 
interested  in  the  goods  to  be  delivered 
was  a  different  person  from  the^charterer, 
there  would  be  no  object  in  it. 

In  the  present  case  the  language  is 
general  that  the  charterer's  Uability 
should  cease,  and  for  this  cessation  of 
liability  a  corresponding  benefit  is  ob- 
tained by  the  shipowner  in  baring  a  lien 
upon  a  full  cargo  for  demurrage  which 
he  would  not  have  unless  expressly 
agreed.  If,  then,  the  words,  "  liability  to 
cease,"  are  to  be  read  in  the  same  sense 
as  in  the  cases  referred  to,  the  agreement 
discharges  the  charterer  fivm  demurrage 
at  Liverpool,  unless  there  be  something 
in  the  charter-party  to  shew  that  demur- 
rage at  Liverpool  could  not  be  contem- 
plated, which  is  certainly  not  the  case. 

The  case  of  Bannister  v.  Breslauer  (3)  is 
very  like  the  present  one.  In  that  case  it 
did  not  appear  upon  the  charter-party 
that  the  defendant  was  acting  as  agents 
and  there  was  no  precise  provision  as  to 
breaches  before  and  after  loading,  but  the 
provision  was  general  that  "  the  char- 
terer's liability  was  to  cease  "  (the  same 
words  as  in  the  previous  cases  and  the 
present  one)  "  when  the  cargo  was 
shipped,  provided  that  the  same  was  worth 
the  freight  at  the  port  of  discharge,  and 
the  captain  was  to  have  an  absolute  lien 
on  the  cargo  for  freight,  dead  freight  and 
demurrage  which  he  or  owner  should  be 
bound  to  exercise."  These  last  words, 
"  which  he  should  be  bound  to  exercise," 
have  no  bearing  upon  the  question  to 
which  breaches  the  discharge  is  to  be  ap- 
plicable. It  was  held  that  the  discharge 
extended  to  demurrage  at  the  port  of 
loading  as  well  as  the  port  of  discharge, 
and  reliance  is  placed  in  the  judgments 
upon  the  word  "demurrage"  beingused  in 
the  clause  giving  the  lien,  and  there  being 
nothing  to  limit  it  to  demurrage  at  the 
port  of  discharge. 

The  reaaons  given  for  the  concloaions 


arrived  at  apply  to  the  present  case,  and 
we  should  adopt  the  authority  of  that 
case  unless  there  be  some  other  decision 
inconsistent  with  it. 

We  were  referred  to  two  cases  on  behalf 
of  the  plaintiff — Petersen  v.  Lotinga  (1) 
and  Ohriatofferson  v.  Hansen  (2). 

The  first  of  those  cases  was  decided  in 
1867.  The  charter-party  provided  that 
at  the  port  of  loading  after  the  agreed 
days  for  loading,  the  captain  was  to  re- 
ceive 61.  a  day  for  demurrage,  day  by  day. 
For  the  port  of  discharge  ih.o  language 
was  different.  There  was  to  be  demurrage 
after  the  laying  days  at  5^  a  day.  It  was 
considered  twt  the  express  agreement 
that  the  charterer  should  pay  the  51.  a 
day,  day  by  day,  shewed  that  the  clause 
providing  that  the  owners  should  rest  on 
their  lien  for  freight  and  demurra^  must 
apply  to  the  demurrage  at  the  port  of 
discharge.  The  judgments  are  founded 
upon  the  use  of  the  words  "  day  by  day  " 
in  connection  with  the  payment  of  demnr- 
T&ge  at  the  port  of  loading,  and  there  is 
nothing  of  that  sort  in  the  present  case. 

In  me  other  case  of  Ohristofferson  v. 
Hansen  (2),  the  words  were  general  that 
all  liability  of  the  charterer  should  cease 
as  soon  as  he  had  loaded  the  cargo,  and  it 
was  held  that  those  words  did  not  relieve 
the  charterer  from  liability  for  delay  in 
loading.  But  in  that  case  no  lien  was 
given  for  danurrage  or  delay  in  loading. 
And  this  forms  a  main  ground  of  the 
judgment  of  Blackburn,  J.,  and  Lush,  J. 
Lush,  J.,  says  (8)  pointedly,  "If  there 
were  any  provision  gfiving  the  shipowner 
an  equivalent  advantage,  that  would  be  a 
good  reason  for  his  absolving  the  defend- 
ant altogether,  but  there  is  no  such  pro- 
vision." And  be  goes  on  to  s&y  that  if 
the  plaintiff  gave  up  the  liability  of  the  de- 
fendant for  past  breaches,  he  would  have 
no  remedy  except  ag^nst  the  foreign  prin- 
cipal not  named,  and  perhaps  not  known. 
The  claim  now  in  question  is  not  for  deten- 
tion but  for  demurrage,  and  the  charter- 
party  clearly  gives  a  lien  upon  the  com- 
plete cargo  for  all  demurrage,  both  at  the 
port  of  loading  and  of  discharge.  Neither 
of  the  cases  last  referred  to  are  at  variance 

a  41  Law  J.  Rep.  (ic.e.)  aB.  220;  Law  Bep. 
.616. 
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with  the  caae  o{  Bannister  y.  Bretlauer  (3), 
and  we  can  give  effect  to  the  plain  mean- 
ing of  the  words,  viz.,  that  npon  the 
shipowner  acquiring  a  lien  npon  the  foil 
cargo  for  freight  and  denmrrage,  all  lia- 
bility of  the  charterer  for  both  shall  cease. 

Bruiwell,  B.  (9). — I  think  this  mle 
should  be  made  absolute.  By  the  charter- 
party  the  charterer  was  entitled  to  a 
certain  number  of  days  on  demurrage. 
This  was  applicable  to  the  loading  as  well 
as  to  the  unloading.  These  days  were 
consumed  at  the  port  of  loading,  and 
for  a  portion  of  them  the  defendant  paid. 
The  present  claim  is  for  the  residue  of 
the  days  so  consumed  at  the  port  of 
loading.  The  charter  contained  a  clause 
that  on  loading  the  cargo  the  charterer's 
responsibihty  should  cease,  the  captain 
haying  a  lien  for  freight  and  demurrage. 
It  is  impossible  to  say  that  this  would  not 
give  a  lien  for  demurrage  incurred  as  well 
at  the  port  of  loading  as  at  the  port  of 
discharge,  and  so  for  the  demurrage  sued 
for,  and  it  seems  impossible  to  hold  that 
the  matters  as  to  which  the  liability  was 
to  cetue,  were  not  the  same  as  the  matters 
as  to  which  the  lien  was  given.  If  so  the 
defendant  is  discharged,  and  this  action  is 
not  maintainable.  Bomnitter  y.  Bretlauer 
(3)  is  in  point,  or  more  than  in  point  if 
the  action  there  was  one,  not  for  an  agreed 
sum  for  demurrage  but  for  unliquidated 
damages  for  delay  in  loading,  and  though 
that  case  has  been  questioned  it  has  not 
been  oyerruled,  and  is  binding  on  ns. 
TSoriBOhrittofferson  Y.Hansen  (2)  opposed 
to  this  view ;  on  the  contrary  the  Lord 
Chief  Justice  and  Blackburn,  J.,  rely  on 
the  absence  of  a  lien  for  the  matter  as  to 
which  the  right  against  the  charterer  is 
supposed  to  be  given  up,  and  the  reasoning 
of  Lush,  J.,  is  yeiy  striking.  He  says  (8)  : 
"  If  there  were  any  prevision  giving  the 
shipowner  an  eqaivtJent  advantage,  that 
would  be  a  very  good  reason  for  his  absolv- 
ing the  defendant  altogether."  And  so  he 
holds  liability  for  freight  is  given  up  but 

(9)  After  reading  his  own  judgment,  Cleasbjr, 
B.,  said  that  Bram-well,  B.,  entirely  concurred  in  it, 
but  bad  prepared  a  judgment,  which  being  mislaid 
could  not  be  then  delivered,  and  which  it  was 
derirable  to  publish.  This  judgment  was  as 
follows. 


not  liability  for  damages  for  delay  in  load- 
ing because  there  was  a  lien  for  might  but 
none  for  such  damages. 

Mr.  James,  for  the  plaintiff,  snggested 
that  this  demnrrage  was  payable  de  die 
in  diem,  and  that  therefore  a  vested  cause 
of  action  accrued,  which  it  could  not  be 
supposed  it  was  intended  to  give  up.  The 
demurrage  is  not  in  terms  payable  de  die 
in  diem,  and  it  may  be  in  point  of  law 
that  none  ia  due  till  it  is  known  how 
much  will  be  due.  Here,  however,  all 
the  days  were  consumed.  But  in  order  to 
give  effect  to  clear  words,  we  must  hold 
either  that  the  charterer's  liability  was 
contingent  on  his  not  loading  a  cargo,  or 
that  if  a  cause  of  action  vested  it  was  de- 
feasible, and  divested  on  the  loading  of 
the  cargo. 

Ride  absolute. 


Attorneys— Prior,  Bigg  &  Co.,  agents  for  J.  R 
Wilson,  Liverpool,  for  plaintiff;  W.  W.  Wynne 
agent  for  Forshaw  &  EAwkins,  livarpool,  tor 
d^ndant. 


1873. 
Jan.  24. 


FEATHEBSTOV  V.  WILKIMSON 
AND   ANOTHEB. 


Oharter-party — Prima  Facie  Evideneeof 
Damage — Onus  of  Proof. 

A  charterer  taho  has,  through  the  ship- 
owners'  default  in  not  being  ready  to  load 
at  the  time  agreed  upon,  been  compelled  not 
only  to  pay  increased  freight,  but  also  to 
pay  a  higher  price  for  the  article  to  be 
shipped,  is — in  the  absence  of  evidence  that 
he  will  be  able  to  sell  at  a  corresponding 
increased  price  at  the  port  of  delivery,  or 
of  other  evidence  that  he  will  not  be  a  loser 
— entitled  to  recover  as  damages  the  addi- 
tional price  paid  as  well  as  the  difference  in 
freight. 

Declaration  on  a  charter-party  by  which 
the  defendants  agreed  that  their  ship,  the 
Edith  Emily,  should  sail  to  Northumber- 
land Dock  on  the  Tyne,  and  there  in  the 
first  or  second  week  in  Januaiy,  1872,  load 
1,300  tons  of  coal  and  carry  the  same  to 
Havre  for  delivery  on  payment  of  freight 
— averring  that  the  ship  was  not  ready 
to  load  in  the  first  or  second  week  in 
Januaiy,  1872,  whereby  the  plaintiff  was 
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pat  to  expense  in  chartering  other  sliips, 
and  in  buying  coal  to  load  them  with  at 
an  increated  price. 

Pleas  —  payment  into  Court  of  271. 
10«.,  the  amount  of  increased  freight ;  and 
never  indebted  as  to  the  residue  of  the 
claim.    Issue. 

The  action  was  tried  before  Brett,  J.,  at 
the  Northumberland  Summer  Assizes, 
1872,  when  the  following  &ct8  were 
proved — After  the  making  of  the  charter- 
party,  the  plaintiff  agreed  to  take  1,300 
tons  of  coal  at  10«.  &d.  a  ton  from  the 
proprietors  of  the  Bebside  Colliery  in  the 
first  or  second  week  of  January,  1872 ; 
and  the  Ediih  Emily  was  then  napied  by 
him,  according  to  the  custom,  as  the  ship 
to  load  the  com,  and  was  put  on  the  "  turn 
book"  of  the  colliery  for  the  weeks 
agreed  upon.  The  ship  having  lost  her 
torn  by  the  defendants'  default,  the  plain- 
tiff could  not  get  his  coal  till  he  had 
procured  another  ship  to  carry  it  away, 
which  ship  would,  according.to  the  custom 
of  the  Tyne,  have  to  wait  her  turn.  The 
plaintiff  lost  no  time  in  chartering  and 
loading  two  other  vessels  with  1,300  tons 
of  ooal,  but  the  price  had  in  the  meantime 
advanced  1«.  od.  a  ton,  which  advance 
he  had  to  pay  in  order  to  get  the  coal. 

There  was  no  evidence  that  the  plaintiff 
was  under  any  contract  to  deliver  the  coal 
at  Havre  at  a  particular  price. 

A  verdict  was  entered  for  the  plaintiff 
for  971.  10s.,  the  total  additional  price  he 
had  to  pay,  leave  being  given  to  defend- 
ants to  move  to  enter  the  verdict  for  them, 
the  Court  drawing  inferences  of  fact. 

A  rule  was  afterwards  obtained  accord- 
ingly, on  the  ground  that  the  damages 
were  too  remote  and  not  recoverable. 

O.  Bruce  (with  him  Holker')  shewed 
cause,  contending  that  the  custom  as  to 
loading  in  turn  being  known  to  the  de- 
fendants, as  well  as  the  necessary  conse- 
qnencd  of  their  not  being  ready  in  time, 
there  was  prima  facie  evidence  of  loss  to 
the  extent  of  972.  10s. ;  that  the  onus  was 
on  the  defendants  of  shewing  that  the 
plaintiff's  loss  would  be  diminished  by  an 
mcreased  profit  at  Havre  or  otherwise; 
and  that,  in  the  absence  of  any  such  evi- 
dence, there  was  no  ground  for  inferring 
that  the  coal  was  purchased  for  resale  at 


all,  and  that  the  damages  were  therefore 
recoverable. 

Herschell,  in  support  of  the  rule,  con- 
tended that  the  damage  claimed  was  far 
too  remote.  The  regulation  as  to  loading 
was  not  necessarily  known  to  the  defend- 
ants, being  a  colliery  regulation  and  not  a 
dock  or  port  regulation  ;  and  if  the  plain- 
tiff had  been  compelled  in  consequence  of 
the  defendants'  default  to  buy  coal  at  a 
higher  price,  he  really  had  a  more  valuable 
article,  which  he  could  sell  at  a  correspond- 
ing increased  price.  If  he  had  been  under 
contract  to  dehver  at  Havre  at  a  fixed 
price,  and  the  defendants  had  known  it, 
the  case  would  have  been  different.  But 
there  was  no  evidence  of  any  such  con- 
tract; and  it  was  for  the  plaintiff  tp  prove 
its  existence  if  he  relied  upon  it.  The 
rise  in  price  at  the  colliery  being  proved, 
the  Court  may  well  infer  a  correspondiug 
rise  in  the  value  of  coal  at  Havre. 

KiLLT,  C.B. — I  think  this  rule  should 
be  discharged.  The  defendants  contracted 
to  be  ready  with  their  ship  at  a  certain 
time  to  receive  coal  at  Newcastle  and 
carry  it  to  Havre.  In  consequence  of 
their  default  the  plaintiff  had  to  purchase 
coal  at  a  higher  price,  paying  97Z.  10s. 
extra,  of  which  sum  he  is  a  loser.  That 
is  pri/mafade  evidence  of  loss,  and  unless 
altered  by  other  evidence,  it  is  conclusive 
evidence  of  loss  caused  solely  by  the  de- 
fendants. The  mere  possession  of  more 
valuable  coal  does  not  necessarily  dimi- 
nish loss,  for  the  increased  value  may  not 
extend  beyond  the  particular  port  of  ship- 
ment'; and  it  by  no  means  follows  that 
because  it  is  dearer  there,  it  is  dearer  all 
over  the  country,  or  at  a  particular  foreign 
port. 

The  defendants  should  have  shewn  that 
this  -coal  was  bought  for  resale,  and  that 
there  was  at  Havre  a  corresponding  rise 
in  the  value  of  it.  In  the  absence  of  such 
evidence  we  cannot  draw  the  inference  we 
are  asked  to  draw  for  the  defendants. 

Martin,  B. — I  also  think  the  rule  should 
be  discharged,  because  I  hold  there  was 
evidence  for  the  jury  on  which  they  might 
give  damages  beyond  the  mere  difference 
in  freight.  At  the  same  time  I  think  that 
the  question  has  been  raised  before  us  in 
a  very  inconvenient  form. 
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PiaoTT,  B. — The  inference  I  draw  is, 
that  the  plaintiff  had  to  pay  more  for  the 
coal  than  he  would  have  had  to  pay  if  the 
defendants  had  kept  their  contract,  and 
drawing  that  inference,  I  think  the 
damage  claimed  is  not  too  remote. 

Rule  discharged. 

AttornsTB— S.  R.  Hoyle,  agent  for  Lisle,  Durham, 
for  plaintiff;  Shnm,  Crossman  Sc  Crossman, 
agents  for  Tumbull,  West  Hartlepool,  for  de- 
fendants. 


•e.} 


ENGLAND  V.  COWLET. 


1873 

Jan.  16 

Conversion — Interference  by  Assertion  of 
Bight  to  Possession — Acquiescence  in  Asser- 
tion of  Right. 

The  grantee  under  a  bill  of  sale  of  furni- 
ture, being  in  possession  in  the  house  of  the 
grantor  and  intending  to  remove  the  goods 
from  the  premises,  was  told  by  the  Umdlord 
(wTio  was  there  for  the  purpose  of  dittram- 
ing)  that  he  would  not  cdloio  them  to  be 
removed  till  his  arrears  of  rent  were  satis- 
fied, and  that  he  was  prepared  to  resist  the 
removal  by  force.  The  grantee  thereupon 
made  no  further  attempt  to  remove  the  goods : 
—Held,  by  Kellt,  G.B.,  Bbuiwell,  B., 
and  Pollock,  B.  (dissentiente-MkB.-mt,  B.), 
that  such  assertion  of  the  intention  not  to 
allow  the  removal  of  the  goods  did  not,  under 
the  oircumstancee,  amount  to  a  conversion  by 
the  landlord. 

Trover  for  household  fumitare,  &c. 
Plea,  not  gnilly  ;  and  issne  thereon. 

The  action  was  tried  at  Guildford,  be- 
fore Bramwell,  B.,  during  the  Surrey 
Bummer  Assizes,  1872,  when  the  follow- 
ing facts  appeared  in  evidence. — 

In  Mav,  1871,  the  plaintiff  took  from 
one  Matilda  Morley  a  bill  of  sale  of  the 
furniture,  &o.,  mentioned  in  the  declara- 
tion, as  security  for  the  repayment  to  him 
of  1501,  by  weekly  payments  of  30s.  each, 
extending  over  100  weeks.  The  furniture 
was  deposited  in  a  house  at  Chelsea,  which 
was  rraited  by  Morley  from  the  defendant. 


On  the  6th  of  August,  1871,  Morley  being 
ill  arrear  with  the  weekly  instalments,  the 

Elaintiff  put  a  man  in  possession  of  the 
irnitnre;  and  on  the  11th  sent  vans  for 
the  purpose  of  removing  the  furniture 
under  the  powers  contained  in  his  bill  of 
sale.  When  the  vans  arrived  at  the 
house,  the  defendant  was  there  for  the 
purpose  of  distraining  for  his  rent,  and 
he  refused  to  a0.ovr  the  plaintiff's  men  to 
remove  the  goods.  The  plaintiff  being 
informed  of  this  went  himself  to  the  house, 
when  the  defendant,  who  had  in  the  mean- 
time got  two  police  'constables  to  remain 
with  him,  again  refused  to  allow  any  of 
the  goods  to  be  removed  unless  12Z.  10«. 
rent  due  to  him  was  first  paid,  inti  mating 
that  the  policemen  would,  if  necessary, 
be  instructed  to  resist  the  removal  of  the 
fiimitnre  by  force.  The  plaintiff  there- 
upon tendered  the  defendant  71.,  believing 
that  no  more  rent  was  then  due.  Tbia 
money  not  being  accepted,  the  plaintiff 
withdrew  without  further  attempt  to  re- 
move the  goods,  and  the  defendant  sub- 
sequently distrained ;  whereupon  this 
action  followed. 

The  jury,  having  been  asked  whether 
the  defendant  deprived  the  plaintiff  of  his 
goods,  and  prevented  him  having  domi- 
nion over  them  or  removing  them,  found 
a  verdict  for  the  defendant. 

A  rule  having  afterwards  been  obtained, 
pursuant  to  leave  reserved,  to  enter  a 
verdict  for  the  plaintiff  for  an  amonnt 
agreed  upon,  if  the  Court  should  be  of 
opinion  that  the  jury  should  have  been 
directed  to  find  a  verdict  for  him, — 

Holl  shewed  cause,  contending  that 
there  was  no  conversion  of  the  goods  b^ 
the  defendant,  the  plaintiff  having  acqm- 
esced  in  the  assertion  by  the  defendant  of 
his  right  to  prevent  the  goods  being 
removed. 

[Mahtin,  B. — In  Fouldes  v.  WSloughby 
(1)  Alderson,  B.,  said  that  "  if  a  man  has 
possession  of  my  chattel  and  refuses  to 
deliver  it  up,  this  is  eta  assertion  of  a  right 
inconsistent  with  my  general  dominion 
over  it,  and  consequently  amounts  to  a 
conversion."] 

That  is  merely  a  dictum  of  Alderson,  B., 

(1)  8  Mee  &  W.  640,  648;  s.  c.  10  !««  I- 
Hep.  (N.S.)  Exch.  364. 
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which  differs  altogether  from  the  judgment 
which  was  delivered  in  that  case  by  Lord 
Abinger.  In  order  to  constitTite  a  con- 
version there  mast  be  more  than  a  mere 
assertion  of  right,  there  most  be  such  an 
assertion  of  right  as  amounts  to  an  actual 
deprivation  of  the  plaintiff's  possession  of 
the  goods.  He  cited  Heald  v.  Carey  (2) 
and  Burroughet  v.  Bayne  (3). 

[Maetin,  B.,  referred  to  Fowler  v.  flbZ- 
Uns  (4).] 

Joyce  (with  him  Montagu  Chambers), 
for  the  plaintiff,  contended  that  on  the 
authority  of  the  note  to  WUbraham  v. 
thow  (5)  the  plaintiff  was  entitled  to  the 
▼erdiot.  Holt,  C.J.,  there  held  that  "  the 
denial  of  goods  to  him  who  has  a  right  to 
demand  them  is  an  actual  conversion  and 
not  evidence  of  it  only;  for  what  is  a 
conversion  but  an  assuming  upon  oneself 
the  property  in  and  right  of  disposing  of 
another's  goods  P"  This  is  supported  by 
Bvrroughes  v.  Bayne  (3).  Again,  the  de- 
fendant here,  having  assumed  to  act  in  a 
particular  right,  i.e.  the  right  to  the 
ownership  of  the  goods,  is  estopped  from 
denying  that  he  was  so  acting. 

FOLiiOCE,  B. — ^I  am  of  opinion  that 
this  role  ought  to  be  discharged.  The 
defendant  has  never  been  in  possession  of 
the  goods.  No  doubt  there  might  be 
cases  where,  although  not  in  actual  pos- 
session, a  defendant  might  have  been 
guilty  of  a  conversion  ;  but  here  the  de- 
fendant did  nothing  more  than  express  his 
intention  of  resistmg  the  removal,  which 
the  plaintiff  should  have  met  by  a  prac- 
tical assertion  of  his  rights,  if  he  meant 
to  hold  to  those  rights  afterwards.  The 
rale  of  law  is  laid  down  in  Co.  Litt.y 
258  b,  that  the  fear  which  prevents  a  man 
entering  into  possession,  and  so  renders  a 
claim  by  words  equivalent  to  an  entry  in 
deed,  must  concern  the  person  of  the 
man,  and  also  must  not  be  a  vain  fear  but 
some  just  cause  of  fear.  There  was  no 
such  just  cause  here.  The  defendant  did 
not  detain  the  goods,- he  merely  insisted 

(2)  11  Com.  B.  Bep.  977 ;  s.  c.  21  Law  J.  Bep. 
(m.8.)  C.P.  97. 

(3)  6  Horl.  &  N.  296 ;  a.  c.  29  Law  J.  Eep. 
(h.s.)  Exch.  185. 

(4)  41  Law  J.  Bep.  (k.8.)  Q-B.  277. 
(6)  2  Whm.  Sannd.  47  g. 

Naw  Shbies,  42. — Gxchm. 


that  the  plaintiff  should  not  remove 
them. 

Bbahwell,  B. — I  am  of  the  same  opi- 
nion. There  was  no  detention  or  conver- 
sion by  the  defendant.  Even  if  he  had 
used  force  instead  of  merely  expressing 
an  intention  to  do  some  act,  I  think  trover 
would  not  have  been  maintainable  against 
him  here.  The  gist  of  the  action  is  the 
conversion  of  the  goods,  as  for  instance, 
by  selling  them  or  converting  them  for 
the  defendant's  own  purposes,  or  other- 
wise depriving  the  owpaer  of  the  posses- 
sion '  of  them.  I  tell  a  man  he  must  not 
take  his  pistol  out  of  a  drawer  for  the 
purpose  ho  is  intending,  say  of  fighting  a 
duel,  and  he  forbears, — or  if  I  tell  a  man 
on  horseback  he  must  not  ride  along  a 
particular  road,  and  he  forbears,  can  I 
be  said  to  convert  the  pistol  or  the 
horse  in  either  case?  To  maintain 
trover,  a  plaintiff  must  be  able  to  shew 
that  he  has  been  actually  deprived  of 
his  dominion  over  the  property  in  ques- 
tion. Here  the  plaintiff's  man  was  left  in 
possession,  and  the  finding  of  the  jury 
was  to  the  effect  that  there  was  no  such 
assertion  of  right  as  excluded  the  plaintiff 
from  his  dominion  over  the  goods. 

Mastin,  B.  —  I  think  this  action  is 
maintainable.  The  plaintiff  went  to  re- 
move the  goods  after  sunset  when  the 
defendant  could  not  distrain,  and  the  de- 
fendant, in  order  to  be  in  a  position  to 
distrain  the  next  morning,  told  the  plain- 
tiff he  would  prevent  the  goods  being 
removed,  and  took  steps  f.o  resist  the 
removal  by  bringing  policemen  on  the 
premises.  Surely  the  plaintiff  was  not 
bound  to  use  force  to  get  his  goods ;  and 
if  not,  the  defendant,  who  compelled  him 
in  this  way  to  allow  his  goods  to  re- 
main, was,  in  my  opinion,  guUty  of  a 
"  conversion,"  for  he  deprived  the  plaintiff 
of  that  control  over  the  goods  which  as 
owner  he  was  entitled  to  exercise. 

Kellt,  C.B. — I  agree  with  my  brothers 
Bramwell  and  Pollock  that  there  was  no 
conversion  in  this  case,  and  that  the  rule 
should  therefore  be  discharged.  Suppose 
a  lodger  was  ill  and  in  bed,  and  the  land- 
lord insisted  on  preventing  the  removal 
of  the  bed  he  was  lying  on  by  the  true 
owner.  That  would  be.  an  interference 
with  the  owner's  control  over  his  property, 
M 
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but  oonid  it  b6  said  to  be  a  conversion  P 
In  Fowler  v.  Hollins  (4)  the  plaintiff  was 
out  of  possession  and  the  defendant  had 
control  of  the  goods.  So  too,  the  decision 
in  WUhraham,  v.  Srww  (6),  and  the  dictvm 
of  Alderson,  B.,  in  Fovldes  v.  WiUmighby 
(1),  which  the  plaintiff  relies  on,  are 
based  ou  the  assumption  that  the  plain- 
tiff in  the  case  was  deprived  of  possession 
of  his  goods. 

The  plaintiff  may  have  a  remedy  in 
some  other  form  of  action ;  bat  it  would 
be  unjust  that,  under  the  circumstances 
of  this  case,  he  should  be  able  to  recover 
from  the  defendant  the  full  value  of  the 
goods. 

Rule  discharged. 

Attorneys— 0.  H.  Lind,  for  plaintiff;  W.  Day, 
for  defendant. 


(^In  the  Second  Division  of  the  Court.') 

1873       fX^CKBETH   V.   THE   OLASOOW   iiND 
'     <        SOUTH-WESTERN  RULWAT  COM- 


Jan.  23. 


PINT. 


Writ  of  Summons'— Scotch  Corporation 
— Common  Law  Procedure  Act,  1852  (15 
^  16  Vict.  c.  76),  «.  16— iSeroice  on  Officer 
of  Corporation — Railway  Booking  Clerk. 

The  defendcmts,  a  Scotch  railway  com- 
pany, having  their  line  of  railway  and 
their  principal  office  in  Scotland,  employed 
an  ordinary  booking  derk  to  issue  tickets 
at  the  Carlisle  staiion  of  the  Caledonian 
Railway,  over  tlie  southernmost  portion  of 
whose  line  the  defendants  had  running 
powers: — Held,  that  such  derk,  although 
the  only  officer  of  the  defendants  resident 
in  England,  was  not  a  "  head  officer  "  or 
"  clerk,"  within  the  meaning  of  the  16th 
section  of  the  Common  Law  Procedure  Act, 
1852,  so  as  to  render  service  on  him  of  an 
ordinary  writ  of  summons  a  good  service  on 
the  company. 

This  was  an  appeal  from  a  decision  of 
a  Judge  at  Chambers,  dismissing  a  sum- 
mons taken  out  by  the  defendants  to  set 
aside  the  writ  issued  against  them. 

The  defendants  were  a  Scotch  railway 
company,   whose    line    of   railway    was 


situated  in  Scotland.  They  had  running 
powers  over  the  Caledonian  Railway  be- 
tween Gretna  and  Ctu-lisle,  and  they  kept 
at  the  Carlisle  station  of  the  Caledonian 
Railway  a  booking  office  and  a  booking 
clerk.  The  defendants'  principal  office 
of  management  was  situated  in  Glasgow ; 
^d  the  booking  clerk  at  the  Carlisle 
station  was  their  only  resident  servant 
or  officer  in  England.  The  action  was 
brought  by  a  Scotchman  resident  in 
Scotland  to  recover  damages  resulting 
from  an  accident  in  Scotland  alleged  to 
have  been  caused  by  the  negligence  of 
the  defendants'  servants. 

A  rule  having  been  obtained  by  the 
defendants,  calling  on  the  plaintiff  to 
shew  cause  why  the  service  of  the  writ 
should  not  be  set  aside — 

HerscheU  shewed  cause,  relying  on  the 
doctrine  laid  down  in  the  judgment  of  the 
Court  of  Queen's  Bench  in  Newby  v.  Van 
Oppen  and  OoWt  Patent  Fire  Arms  Com- 
pany (1),  vi&,  that  where  a  corporation 
carry  on  any  part  of  their  businesa,  there 
they  must  be  taken  to  be  resident,  and 
where  they  are  resident  they  must  be 
taken  to  have  a  clerk  or  head  officer 
within  the  meaning  of  the  sixteenth  sec- 
tion of  the  Common  Law  Procedure  Act, 
1852,  which  enacta  that  "  eveiy  writ  of 
summons  issued  against  a  corporation 
aggregate,  may  be  served  on  the  mayor 
or  ot£er  head  officer,  or  on  the  town 
clerk,  clerk,  treasurer  or  secretary  of 
such  corporation."  He  also  cited  IngaU 
V.  The  Austrian  Lloyd's  Company  (2). 

Wills  and  /.  C.  Carter,  in  support  of  the 
rule,  contended  that  as  the  contract  on 
which  the  action  was  based  and  the 
breach  of  it  both  arose  in  ScoUand,  the 
English  Law  Courts  had  no  jurisdiction 
to  entertain  the  action ;  and  that  if  they 
had,  the  booking  clerk  at  Carlisle,  who 
was  served  witii  the  writ,  was  not  a 
"head  officer"  or  "derk"  within  the 
meaning  of  the  sixteenth  section  of  the 
Common  Law  Procedure  Act,  1852.  The 
defendants'  office  and  place  of  business 
was  in  Scotland ;  and  if  their  principal 
office    bad  been  in  London  instead  of 

(1)41  Law  J.  Rep.  (r.s.)  Q.B.  148. 
(3)  4  Com.  B.  Rep.  M.S.  704;  s.  e.  27  Urn  1. 
Rep.  (ii.g.)  CJ.  823. 
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in  Scotland,  the  mere  keeping  a  clerk  for 
the  purpose  of  issning  tickets  at  Carlisle, 
would  not  hare  entitled  them  to  be  sued 
in  the  Goantj  Court  at  Carlisle,  as  "  car- 
rying on  business  "  there — Shiels  v.  The 
Oreat  Northern  Railway  Company  (3), 
Brown  v.  The  London  and  North-Western 
MaUwayOompmiyiAi).  lnNewby'tGaae(l), 
on  the  other  hand,  the  person  served  was 
a  bona  fide  manager  of  their  staple  busi- 
ness, performing  precisely  the  same  du- 
ties and  ezercisiog  the  same  powers  as 
their  manager  in  America. 

Bbuiwell,  B. — I  am  of  opinion  that 
this  rule  should  be  made  absolute.  If 
the  service  is  not  good  under  the  statute, 
it  certainly  is  not  good  at  common  law. 
Therefore,  we  may  treat  this  as  a  question 
whether  the  service  was  good  under  the 
sixteenth  section  of  the  Common  Law 
Procedure  Act,  which  says,  that  "  every 
writ  of  summons  issued  against  a  cor- 
poration agg^gate,  may  be  served  on 
the  mayor  or  other  head  officer,  or  on 
the  town  clerk,  clerk,  treasurer  or  secre- 
tary of  such  corporation."  Now  the  word 
"  clerk  "  there,  does  not  mean  any  clerk 
in  the  employment  of  the  company,  but 
it  means  a  principal  elerk,  a  clerk  who  is 
in  the  nature  of  a  town  clerk  or  secretary, 
or  such  a  clerk  as  we  find  in  the  City 
Companies.  That  is  shewn  by  Walion 
V.  The  Univertal  Balvage  Company  (5), 
which  did  not  arise,  it  is  true,  upon  this 
statate,  but  upon  the  Uniformity  of  Pro- 
cess Act  (2  Will.  4.  c.  89),  section  13. 
There  it  is  held,  that  the  word  "  clerk  " 
did  not  mean  an  ordinary  clerk  in  the 
secretary's  office,  but  such  a  principal 
clerk  as  I  have  spoken  of.  Is  the  per- 
son then  on  whom  this  writ  has  been 
served  a  "  head  officer  "  within  the  mean- 
ing of  the  sixteenth  section  of  the  Common 
Law  Procedure  Act  P  I  am  of  opinion 
that  he  is  not.  He  is  not  the  traffic 
manager,  he  is  not  the  secretary  nor 
principal  managing  director,  nor  chair- 
man, nor  any  other  person  of  any  mark 
or  importance  in  the  company ;  therefore, 
one  may  say,  that  the  words  themselves 

(3)  30  Law  J.  Rep.  (k.s.)  Q.B.  331. 

(4)  4  B.  &  S.  326 ;  s.  c.  32  Law  J.  Rep.  (ir.s.) 
Q.B.  818. 

(6)  16  Mee.  &  W.  438. 


are  decisive  against  the  plaintiff  in  this 
action. 

The  argument  for  the  plaintiff  is  a 
reproduction  of  what  is  said  in  the 
judgment  delivered  by  Blackburn,  J.,  to 
the  effect  that  wherever  a  company  carry 
on  their  business,  or  any  part  of  it,  there 
they  are  resident ;  and  where  they  are 
resident  they  must  have  a  head  officer, 
whose  knowledge  is  to  be  regarded  as  the 
knowledge  of  the  corporation.  Now 
that  may  have  been  the  case  in  Ne/ieby  v. 
Van  Oppen  amd  Colt's  ^c.  Company  (1),  for 
aught  that  I  know  to  the  contrary ;  but  it 
cannot  be  true  as  a  universal  proposition, 
that  wherever  part  of  a  business  is  carried 
on,  there  the  party  must  be  treated  as 
resident  and  as  having  a  head  officer. 

In  this  particular  case  there  are  certain 
things  which  seem  to  shew  strong  reason 
why  it  could  not  be  BO.  If  this  railway  had 
belonged  to  an  individual  or  a  number  of 
individuals  not  corporate,  it  is  quite  certain 
that  under  the  statute  the  alleged  service 
would  htive  been  an  invasion  of  the  18th 
section  of  the  Common  Law  Procedure 
Act,  or  contrary  to  its  intention.  For  the 
plaintiff  would  have  got  at  the  principal, 
a  SootchmEm  resident  in  Scotland,  by 
serving  such  a  servant  as  this  clerk  in 
England.  It  would  be  impossible  to 
maintain  in  that  case  that  a  service  on 
such  a  clerk  would  have  been  a  good 
service  on  the  principal  ;*and  if  it  could 
not  be  done  in  the  case  of  an  individual, 
why  can  it  be  done  in  the  case  of  a 
corporation?  Why  should  we  suppose 
that  the  statute  meant  to  leave  a  Scotch- 
man, or  a  person  resident  in  Scotland, 
without  the  operation  of  the  Common  Law 
Procedure  Act,  and  yet  to  bring  Scotch 
corporations  within  it,  so  that  in  point  of 
fact  the  corporation  could  be  served  in 
England,  when  the  individual  could  not 
be  got  at  by  a  service  in  England  P  One 
argument  put  forward  for  the  plaintiff  is 
from  the  inconvenience  of  the  thing.  I 
confess  that  if  the  inconvenience  could  be 
measured  on  one  side  and  on  the  other, 
the  greater  inconvenience  would  be  in 
acceding  to  the  plaintiff's  argument ;  be- 
cause, as  it  has  been  put  to  us  for  the 
defendants,  every  transaction  taking  place 
in  Scotland,  between  Scotchmen,  upon  a 
Scotch  oontrfict,  resulting   in  a  Scotch 
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breach  of  the  contract — ^if  I  may  nse  such 
an  expression — might  be  made  ibe  subject 
matter  of  an  action  here  in  England. 

There  is  another  argnment,  namely,  that 
if  this  were  an  English  company,  carrying 
on  bnsiness  in  England  and  having  a 
head  office  in  London,  nobody  could  say 
that  this  man  at  Carlisle  was  the  head 
officer  within  the  meaning  of  the  Act  of 
Parliament ;  so  that  the  man  served  here 
would  become  head  officer,  not  because 
of  the  nature  of  his  employment  or  his 
duties,  but  because  his  employers  have 
their  principal  office  in  Scotland,  and  not 
in  England. 

And  so,  if  this  company  were  to  amalga- 
mate with  the  Midland  Company,  which 
is  not  an  improbable  or  an  impossible  event, 
and  then  the  head  office  of  the  Amalga- 
mated Company  was  in  London,  this  man 
would  cease  to  be  the  head  officer  imme- 
diately, which  up  to  that  time  he  had 
been  !  Again,  I  think  the  observation  is 
well  worthy  of  notice,  that  if  this  action 
had  been  brought  not  in  the  Superior 
Court,  but  in  the  County  Court,  the 
plaintiff  conld  not  sue  the  defendants 
in  the  County  Court  of  Carlisle,  without 
special  permission — ^for  the  cases  cited 
shew  that  the  defendants  cannot  be  said 
to  carry  on  bnsiness  there.  I  think  that 
is  a  topic  perhaps  which  is  not  a  decisive 
argument  on  the  matter ;  but  on  the 
words  of  the  Act  and  the  reason  of  the 
thing,  it  seems  to  me  this  rule  ought  to 
be  made  absolute. 

Then  how  are  we  to  deal  with  Newhy 
v.  Van  Oppen  (1)  ?  I  deal  with  it  by 
saying  there  is  very  great  difference  be- 
tween that  case  and  this.  Here  the  em- 
ployment of  the  clerk  was  a  very  small 
matter.  He  had  nothing,  to  do  but  to  carry 
on  that  ordinary  business  of  issuing  tickets 
which  occurs  between  a  railway  company 
and  the  public.  He  no  doubt  was  capable 
of  making  a  contract  in  a  sense,  because 
every  time  a  railway  company  takes  a 
passenger  and  takes  his  money  to  carry 
him,  they  make  a  contract  with  him ;  but 
the  making  of  these  contracts,  which 
may  be  said  almost  to  make  themselves, 
was  the  extent,  so  for  as  i  am>informed, 
of  his  powers.  But  in  the  ca,  ■  referred  to, 
the  defendants  carried  on  in  l.cndon  that 
which  was  the  main  and  important  part 


of  their  business.  They  were  manniiuv 
turers  of  fire-arms,  and  also  sellers  of  fire- 
arms, and  the  thing  which  concerned  them 
most  was  the  selling  of  them ;  and  that 
selling  business,  which  was  the  main 
object  of  their  coming  into  enstence, 
which  was  their  real  business,  they  did 
in  London  as  well  as  in  America.  They 
may  have  done  more  of  that  in  America 
ihsHa  in  England,  but  still  they  did  bnsi- 
ness of  the  same  character  in  England,  sod 
in  all  probability  the  person  served  in 
Neivby't  Gate  (1)  had  power  to  make  the 
same  contracts,  or  nearly  so,  as  the  com- 
pany had  power  to  make  in  Connecticut; 
but  there  is  nothing  of  that  kind  here,  and 
therefore  the  cases  are  distingnishable. 

Cleasbt,  B. — I  am  of  the  same  opinion. 
The  question  is,  whether  there  was  here  a 
sufficient  service  under  the  Common  Law- 
Procedure  Act,  M  having  been  made  on 
a  person  who  can  be  said  to  fill  the  cha- 
racter of  "  clerk  "  or  "  head  officer." 

Now,  there  is  no  difficulty,  or  at  least 
not  much,  in  applying  this  to  an  English 
Corporation,  for  there  is  in  such  case 
always  a  head  officer  to  be  found,  t.e., 
some  person  who  may  be  regarded  as  the 
head  officer ;  and  in  the  case  of  an  English 
.Corporation  it  is  quite  clear  that  a  cleik 
appointed  for  a  partacnlar  purpose  woald 
not  answer  that  description.  There  may 
perhaps  be  two  head  offices,  and  the 
person  having  the  management  of  each 
might  be  regarded  as  the  head  officer  capa- 
ble of  being  served.  That  would  be  com- 
paratively a  simple  and  easy  question,  hat 
that  is  not  the  question  here.  We  have 
to  deal  with  a  question  certainly  of  more 
difficulty  ;  and  that  is  how  a  person  or  a 
corporation  is  to  be  served,  the  head  office 
of  which  in  the  ordinary  sense  of  the 
term  is  and  must  necessarily  be  oat  of 
England,  but  the  bnsiness  of  which  is  in 
part  carried  on  in  England. 

Now,  I  think  perhaps  the  case  cited 
may  be  said  to  establish  that,  if  there 
be  any  regular  branch,  agency,  or  estab- 
lishment of  the  business  of  which  branch 
there  is  a  manager  and  head  officer  here^ 
that  service  on  the  corporation  may  be 
effected  by  serving  such  branch  manager. 
In  each  case  of  course  it  would  depend 
upon  the  nature  of  the  business  earned 
on  here.    It  might  be  the  making  of  con- 
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tracts,  or  it  miglit  be  connected  with  some 
local  interest  in  England  rendering  it 
clear  that  the  resident  officer  was  a  head 
officer  canying  on  and  managing  the 
bnsiness  here.  Bat  then  when  we  look  at 
the  facts  of  this  case,  we  find  the  person 
served  here  was  merely  a  clerk  issuing 
tickets.  Well,  there  are  hundreds  of 
persons  issuing  tickets  at  varioas  places 
at  the  same  time  and  for  the  same  com- 
pany, and  the  dnty  of  an.  officer  issuing 
tickets  is  a  totally  different  one  &om  the 
duty  of  a  head  officer,  and  it  might  de- 
pend, in  some  cases,  of  course  to  a  certain 
extent,  on  the  terms  of  a  man's  employ- 
ment, which  might  possibly  give  him 
greater  powers  than  those  of  an  ordinary 
clerk  issuing  tickets,  but  I  see  here  no- 
thing which  elevates  this  clerk  into  the 
character  of  head  officer. 

Pollock,  B. — I  entirely  concur  with  the 
rest  of  the  Court.  At  first  I  was  some- 
what pressed  by  Newby't  Case  (1),  but 
upon  comparing  the  facts  of  it  with  the 
present  case,  it  seems  to  me  to  be  clearly 
distinguishable.  1  should  be  sorry  in 
a  case  like  this,  of  great  and  growing 
practical  importance,  to  distinguish  it  from 
a  former  one  upon  any  but  substantial 
gronnds ;  but  sach  substantial  grounds 
do,  I  think,  exist.  In  Newby's  Case  (1), 
the  very  ezistenoe  of  the  company  as  a 
trading  company  in  this  country  made  it 
essential  that  there  should  be  such  a 
person  here  as  the  manager  on  whom  the 
service  in  that  case  was  effected,  which 
service  the  Court  held  properly  effected  so 
as  to  bind  the  company.  In  the  present 
case  it  seems  to  me,  looking  at  the  charac- 
ter of  the  company,  looking  also  at  the 
duty  i)erformed  by  the  clerk  on  whom  the 
service  was  effected,  that  it  was  almost  a 
mere  accident.  I  think  so  partly  for  the 
reasons  already  given  by  my  brother 
Bramwell  that  had  this  been  an  English 
company  with  booking  clerks  at  many 
different  offices,  it  conld  not  be  for  a 
moment  contended  that  any  one  of  those 
was  a  clerk  or  head  officer  on  whom 
service  conld  be  properly  made.  Then 
does  it  make  any  difference  that  a  portion 
of  the  company's  line  or  rather  not  of 
their  own  line,  but  of  the  lines  over  which 
they  have  running  powers,  are  in  Eng- 
land and  another  portion  in  Scotland  P    I 


think  not,  and  I  think  also  that  if  we 
were  to  hold  in  this  ca.se  that  the  book- 
ing clerk  on  whom  the  service  was 
effected  was  a  proper  person  to  be 
served,  we  should  be  driven  almost 
to  this  absurdity — (following  the  ab- 
stract proposition  as  laid  down  in 
Newhy^a  Case  (1) — that  in  a  phice  where 
any  Scotch  Kailway  Company  had  run- 
ning powers  iu'  England,  if  their  only 
servant  in  England  was  a  porter,  then  he 
is  a  person  who  superintends  the  whole 
English  business,  whatever  it  may  be,  and 
therefore  service  on  him  would  be  g^d. 
I  therefore  think  that  this  rule  should 
be  made  absolute. 

IMe  absolute. 


Attorneys — Phelps  &  Sidgwick,  agents  for  Daniel 
HcAlpin,  Carlisle,  for  plaintiff;  Beale,  Marigold 
&  Beale,  for  defendants. 
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Jan.  30,  31 

Watercourse  —  Divergence  of  Stream — 
Riparian  Rights — Diverging  Stream  con- 
fined in  Artificial  Course. 

A  mill  on  the  hank  of  a  river  had  been 
supplied  for  more  than  tioenty  years  by  water 
fiovnng  from,  a  stream  through  an  ancient 
divergent  channel,  and  tanducted  thence 
through  a  reservoir  and  tunnel  constructed 
in  his  own  land  by  a  former  proprietor  of 
the  mill,  who  was  also  the  oumer  of  both 
banks  of  the  divergent  channel.  At  the 
place  where  the  reservoir  was  constructed 
the  divergent  stream  had  formerly,  after 
filling  and  overflowing  a  cattle-trough,  been 
allowed  to  waste "  itself  over  the  adjoining 
la/nd,  whence  it  found  its  way  by  percolation 
to  the  river,  into  which  the  stream  itself  also 
flowed  : — Held,  following  Nuttall  v.  Brace- 
well  (86  Law  J.  Rep.  (n.s.)  Ezch.  1), 
that  an  action  was  maintainable  by  the 
present  owner  of  the  mill,  who  had  pur- 
chased it  with  all  existing  water  rights, 
against  a  riparian  proprietor  above  the 
point  of  divergence  in  the  original  stream, 
for  obstructing  the  flow  of  water  to  the  finll. 

Declaration  for  obstmcting  and  divert- 
ing the  flow  of  water  to  which  the  plain- 


Digitized  by 


Google 


COURT  OF  EXCHEQUER: 


[N.S. 


tiff  wa49  entitled  in  certain  streams  and 
watercourses  to  and  throngh  his  land. 

Plea  denying  the  plaintiff's  right  to  the 
flow  of  water,  and  issue  thereon. 

The  action  was  tried  before  Willes,  J., 
at  the  Manchester  Summer  Assizes,  1872, 
when  the  following  fiicts  were  proved. 
A  stream  was  divided  into  two  at  a  point 
hereinafter  and  in  the  plan  ased  at  the  trial 
called  E,  by  a  collection  of  stones  called 
a  "  feather,"  which,  as  &r  as  the  evidence 
went,  might  have  been  placed  there  be- 
fore living  memory.  The  portion  diverted 
by  the  feather  formerly  flowed  to  a  farm- 
yard, where  it  entered  a  trough  used  for 
watering  cattle,  and  after  serving  this 
purpose  it  overflowed  the  trough,  and 
fonnd  its  way,  not  in  a  definite  channel 
but  by  percolation,  into  the  river  Irwell 
into  which  the  main  portion  of  the  stream 
also  flowed.  In  1847,  one  Walker,  who 
purchased  the  land  between  E  and  the 
river  Irwell,  together  with  a  mill  on  the 
bank  of  that  river,  made  a  reservoir  to 
collect  the  overflow  at  the  trough,  and 
conducted  the  water  from  the  reservoir  to 
the  mill  throngh  a  tunnel  or  covered  drain. 

In  1867  Walker  conveyed  to  the  plain- 
tiff the  mill,  together  with  the  right  to 
all  wells,  springs  and  streams  of  water 
in,  under  or  upon  or  arising  or  issuing 
&om  or  out  of  all  or  any  part  of  the 
lands  comprised  in  his  estate  (which  was 
copyhold),  reserving  to  himself  a  supply 
of  water  for  domestic  and  other  purposes. 

The  defendante  were  the  owners  of  land 
on  the  banks  of  the  stream  above  point  E, 
and  the  plaintiff  sued  for  an  obstmction 
by  them  of  the  stream  above  that  point, 
snbstantially  diminishing  the  flow  of  water 
to  the  reservoir,  and  thence  to  the  mill. 

A  verdict  was  entered  for  the  plaintiff 
for  40s.,  with  leave  to  move  to  enter  it  for 
the  defendants,  and  a  rule  was  afterwards 
obtained  accordingly. 

HoUcer,  Kemplay  and  /.  E.  Qorst  shewed 
canse.— According  to  the  principle  of 
the  decision  in  Nutiall  v.  Bracewell  (1) 
the  plaintiff  is  entitled  to  maintain  this 
action.  The  divergent  stream  in  this 
case  is  analogous  to  the  goit  in  Nuftall 
X.   Bracewell,    and    whatever    difi'erence 


exists  between  the  facte  of  the  two  cases 
is  in  favour  of  the  plaintiff  in  this  case. 
Walker,  as  riparian  owner  on  the  channel 
between  E  and  the  old  trough,  might  have 
maintained  the  action,  and  bis  right  to 
do  so  was  not  affected  by  his  collecting 
the  water  which  previously  ran  to  waste 
and  confining  it  in  a  definite  course,  nor 
did  he  thereby  interfere  with  any  rights 
of  owners  on  the  stream  above  £.  The 
quantity  of  water  diverging  from  the 
main  stream  at  E  was  still  precisely  the 
same  as  before.  The  Stockport  Waterworks 
V.  Potter  (2)  is  distinguishable  from  this 
case,  because  here  the  plaintiff  claims  as 
owner  of  the  land  a  right  to  water  granted 
to  him  as  such  owner,  whereas  the  plain- 
tiffs in  the  Stockport  Case  (2)  claimed  only 
as  licensees  a  right  to  take  water  for  the 
use  of  strangers  purchasing  from  them. 

Pope,  HerschM  and  T.  H.  Baylis,  in 
support  of  the  rule. — The  case  is  go- 
verned by  The  Stockport  Waterworks  y. 
Potter  (2),  and  the  distinction  attempted 
to  be  drawn  between  that  case  and  the 
present  does  not  hold  good.  Though 
Walker  could  have  maintained  an  action 
such  as  this  by  reason  of  his  proprietor- 
ship at  E,  he  could  not  transfer  his  right 
to  anyone  not  a  riparian  proprietor.  If  he 
could,  the  same  right  might  be  acquired  by 
any  number  of  persons  to  whose  premises 
water  might  be  conveyed  by  pipes  from 
the  reservoir,  all  of  whom  might  sue  a 
proprietor  interfering  with  the  original 
stream  above  E.  The  plaintiff  must,  in 
order  to  succeed,  shew  himself  to  be  a 
riparian  proprietor  in  respect  of  the  ori- 
ginal stream ;  for  new  channels,  such  as 
the  one  in  question  here,  give  no  rights 
as  against  the  proprietors  above — Biekett 
V.  Morris  (3).  The  stream  from  E  to  the 
trough  cannot  be  treated  as  a  natural 
stream.  Ite  being  open  and  not  confined 
in  a  pipe  or  drain  makes  no  difference  in 
this,  and  the  fact  of  ite  terminating  in  the 
overflow  at  the  trough  is  inconsistent  wiih 
its  being  natural.  The  right  claimed  by 
the  plaintiff  could  only  be  acquired  by  pre- 
scription. Four  ways  only  are  suggested 
by  which  a  stranger  like  t^e  plaintiff 
could  obtain  the  right  claimed.    First,  be- 


(1)  4  Hart.  &  C.  7U;   s.  c.  »6  Law  J.  Rep. 
(X.S.)  Exch.  1. 


(2)  3  Hnrl.  &  C.  300. 

(3)  Law  Bcp.  1  Sc.  Ap.  47. 
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ing  in  possession  of  ihe  pipe  and  water, 
as  to  which  the  Court  held  in  Laing  y. 
WhaUy  (4)  and  in  the  Stockport  Oase  (2), 
that  sach  possession  woald  give  no  right. 
Second,  As  being  a  riparian  proprietor — 
which  he  is  not — of  the  originaJ  stream. 
Third,  As  the  grantee  of  some  riparian 
proprietor  from  whose  bank  of  the  stream 
the  water  is  carried  to  him — as  to  which 
the  majority  of  the  Court  in  the  Stockport 
Ooue  (2),  held  that  the  right  could  not 
be  so  acquired,  except  as  against  the 
grrantor;  and,  Fourth,  by  way  of  ease- 
ment— as  to  which  the  Court  held  in  the 
Stockport  Oase  (2),  that  the  right  could 
not  be  so  acquired.  Lastly,  the  plaintiff 
is  only  a  recently  enfranchised  copyholder 
of  a  manor  of  which  the  defendants  are 
also  copyholders ;  and  as  between  persons 
so  situated,  no  such  right  as  the  plaintiff 
claims  can  be  gained  by  prescription. 

EJiliLT,  C.B. — I  am  of  opinion  that  this 
rule  should  be  discharged.  An  ancient 
stream  has  existed  from  time  immemorial, 
running  from  south  to  north,  on  the  banks 
of  which  the  defendant  has  lands,  in  re- 
spect of  which  he  has  the  rights  of  a 
riparian  proprietor.  The  stream  runs 
from  defendant's  lands  to  the  point  called 
£,  where  -  it  divides  into  two  channels, 
one  of  which  runs  to  the  river  Irwell, 
the  other  to  the  spot  where  the 
trough  was.  Formerly,  after  discharging 
into  the  trough,  the  overflow  from  the 
latter  channel  percolated  through  the 
g^nnd  and  found  its  way  to  the  Irwell. 
The  plaintiff  is  possessed  of  land  near  the 
river  Irwell,  and  of  a  miU  which  he  pur- 
chased from  Walker,  who  was,  at  the  time 
of  the  purchase,  the  proprietor  of  land, 
part  of  which  constituted  both  banks  of 
the  branch  stream  running  to  the  trough, 
and  other  part  of  which  extended  a  mile 
or  more  thence  to  the  river  IrwelL 

There  was  no  evidence  as  to  how  the 
channel  or  branch  leading  to  the  trough 
came  into  existence ;  but  there  was  evi- 
dence on  which  a  jury  might  have  found 
that  it  existed  from  time  immemorial 
The  "  feather  "  which  is  found  at  the  di- 
vision of  the  stream  appears  to  have  heen 
placed  there  at  a  very  remote  period. 

(4)  8  Hurl.  &  N.  676 ;  b.  o.  nom.  WHalof  v. 
Laing,  27  Law  J.  Rep.  (n.s.)  Exch.  422. 


Walker,  twenty-five  years  ago,  collected 
the  overflow  from  the  trough,  and  con- 
ducted it  in  a  definite  stream  to  his  land 
near  the  Irwell.  ELad  he  a  right  to  do  so  ? 
Nothing  that  he  did  could  tt^e  any  water 
out  of  the  stream  beyond  what  formerly 
flowed  into  it,  so  that  his  operations  could 
not  affect  the  rights  of  riparian  proprietors 
higher  up  the  stream.  K  the  stream  had 
continued  below  the  trough,  and  Walker 
or  the  plaintiff  had  appropriated  or  di- 
minished the  quantity  flowing  to  any 
other  person's  land  below  their  land,  they 
might  have  incurred  a  habihty  to  such 
persons ;  but  what  Walker  or  the  plaintiff 
did  could  not  interfere  with  any  rights 
below.  Walker  found  the  stream  ceasing 
to  run  in  a  definite  channel  at  the  trough, 
and  he  put  the  water  into  a  reservoir, 
and  conducted  it  through  a  tunnel  till  it 
reached  his  premises  wnich  are  now  the 
plaintifi^s. 

If  large  quantities  of  water  had  been 
taken  away  by  the  defendants  so  as  to 
diminish  what  flowed  down  to  Walker's 
property,  he  might  have  brought  an 
action  against  them,  and  so  might  the 
proprietor  of  land  between  the  point  £ 
and  the  trough.  But  it  is  said  thai  the 
plaintiff,  though  claiming  under  Walker, 
is  not  a  riparian  proprietor  at  all,  nor  en- 
titled to  bring  such  an  action.  I  think, 
however,  that  the  plaintiff,  or  any  one  else 
who,  after  the  act  done  by  Walker,  is  de- 
prived of  the  water  naturally  flowing  to 
his  land  after  that  act,  may  TnnintiMTi  such 
an  action  as  this  in  the  same  way  as  ' 
though  the  water  had  always  flowed  to 
him  in  a  definite  channel.  Suppose 
instead  of  a  tunnel  the  channel  had  been 
an  open  drain,  surely  every  person  through 
whose  land  the  open  stream  passed  would 
have  had  the  same  rights  as  a  riparian 
proprietor  between  the  point  E  and  the 
trough.  The  cases  that  have  been  referred 
to  shew  no  difference  between  the  tunnel 
and  the  open  stream  in  this  respect.  In 
Nuttall  V.  Bracewell  (1),  the  goit  was  a 
covered  stream.  And  as  the  stream  has 
been  enjoyed  here  for  more  than  twenty 
years,  no  question  arises  as  to  the  acquisi- 
tion of  such  a  right  as  the  plaintiff  cliEtima 
by  user  for  any  shorter  period  than  twenty 
years. 

The    case    of    The    Stockport    Water. 
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works  Oompany  v.  Potter  (2)  is  clearly 
dist.ingnishable  from  the  present — ^if  on  no 
other  gronnd — on  the  ground  that  it  was 
the  case  of  the  diversion  of  a  stream  made 
by  a  person  who  diverted  it  for  his  own 
purposes  into  a  new  branch.  The  bear- 
ing of  Nuttall  V.  Bracewell  (1)  on  the 
present  case  is  shewn  by  the  concluding 
words  of  Channel],  B.'s,  judgment.  He 
says,  "  I  see  no  reason  why  the  law 
applicable  to  ordinary  running  streams 
shall  not  be  applicable  to  such  a  stream 
as  this,  for  it  is  a  natural  stream  or  flow 
of  water,  though  flowing  in  an  artificial 
channel.  It  may  be  that  the  case  of  an 
entirely  artificial  stream  (as  one  flowing 
from  a  mine  for  instance)  would  be  differ- 
ent :  but  that  an  artificial  stream  may  be 
on  the  same  footing  as  a  natural  one  as 
regards  the  rights  of  riparian  proprietors 
is  held  in  Suiclife  v.  Booth  (5)." 

I  may  remark  that  the  word  "  artificial " 
has  two  meanings — an  artificial  flow,  i.  e.  a 
stream  created  artificially  as  by  a  diver- 
sion, or  an  artificial  method  of  confining 
a  natural  or  divergent  flow  as  in  this  case. 
But  though  in  both  senses  this  be  an  arti- 
ficial stream,  all  persons  possessing  lands 
on  its  banks  are  entitled  to  have  a  reason- 
able quantity  of  its  water,  that  is  to  say, 
just  as  much  as  and  no  more  than  flowed 
along  the  branch  beginning  at  the  point 
E.  For  these  reasons  I  think  the  plain- 
tiff is  entitled  to  maintain  this  action. 

Mabtin,  B. — I  am  of  the  same  opinion. 
Walker,  it  is  admitted,  could  have  main- 
tained such  an  action  as  this.  He  had  a 
natural  stream  flowing  from  the  point  E 
to  the  trough,  though  no  one  could  tell 
the  origin  of  it.  He  therefore  had  a 
right  to  the  water  flowing  in  that  stream, 
subject  to  the  proprietors  above  E,  using 
it  in  the  ordinary  way  for  their  own  pur- 
poses ;  and  if  a  stream  be  substantially 
diminished  by  such  ordinary  use^  of  it, 
the  proprietors  below  may  have  to  sub- 
mit. But  the  ordinary  user  does  not,  as 
a  rale,  substantially  diminish  the  supply 
of  water  to  those  below.  Five-and-twenty 
years  ago,  this  stream  lost  itself  after 
leaving  the  trough  as  in  a  marsh  or 
swamp.  Now  it  seems  to  me  that,  if  a 
propnetoT  in  such  a  case  cuts  a  channel 

(6)  82  Law  J.  Bep.  (k.9.)  aB.  136. 


for  the  overflowing  water,  he  thereby  ac- 
quires a  watercourse,  and  his  rights  in. 
respect  of  it  are  the  same  as  if  it  was  a 
natural  stream.  The  same  water  is,  in 
point  of  fact,  carried  down  to  the  same 
destination  though  through  a  different 
chazmel ;  and  there  has  been  in  this  cam 
an  enjoyment  of  it  for  more  than  twenty 
years.  I  do  not  go  into  the  objection  raised 
as  to  the  land  being  copyhold,  and  no 
easement  being  capable  of  being  aoqnired 
over  it. 

The  real  question  is,  could  Walker, 
having  such  an  interest  in  this  stream  as 
I  think  he  had,  assign  it  to  the  plaintiff? 
He  could  assign  a  right  of  way,  and  why 
not  therefore  such  a  right  as  this  which 
he  himself  has  P  In  my  opinion,  he  cer- 
tainly could  assign  it.  The  collection  of 
the  water  in  the  reservoir  might  give  pro- 
prietors below  a  right  to  complain,  but 
does  not  affect  the  defendants. 

PioOTTjB. — I  am  of  opinion  that  the 
defendant's  argument  fails  altogether. 
To  make  this  case  like  the  Stockport  Gate 
(2),  there  should  have  been  a  diversion  of 
water  from  the  stream  by  a  ripariim  pro- 
prietor, who  passed  the  diverted  water  on 
to  a  licensee.  Here,  however,  the  branch 
diverging  at  E  is  an  ancient  stream  exist- 
ing from  time  beyond  the  memoiy  of 
man,  not  merely,  therefore,  a  diversion 
of  the  stream,  but  equivalent  to  a  di- 
verging branch  of  the  stream  itself. 
Then  Walker  collects,  in  an  artificial 
manner,  the  water  which  was  running  to 
waste,  and  the  plaintiff  subsequently  be- 
came possessed  of  Walker's  land  with  its 
water  rights.  Nuttall  v.  BraeeweU  (1) 
shews  that  those  same  rights  continue  in 
the  new  proprietor,  who  claims  in  the 
same  way  as  his  predecessor  in  title,  viz., 
as  proprietor  of  the  land  through  which 
the  same  stream  runs.  I  consider  that  the 
Stockport  Case  (2)  has  nothing  to  do  with 
this  case,  and  that  this  rule  ^ould  there- 
fore be  discharged. 

RuU  discharged. 

AttomevB — Milne,  Kiddle  &  Hellor,  agenU  for 
Woodcock  &  Sods,  Haslingden,  for  plaintiff; 
Woodcock  &  Ryland,  agents  for  Grondy  te  Co., 
Manchester,  for  defendant. 


Digitized  by 


Google 


i 


Vol.  42.]  HILABT  TSBM,  1873. 


{Jn  iAe  8e(xmA  Dwigion  of  the  Gowrt.) 

1878.         1  WBIOHT  V.  THB  MIDLAND  EAIL- 

Jan.  29,30.)  way  compani. 

Bmbmy  Oompany — Oarriert  of  Pa»»en- 
gen — Negligenee—IAahilUy  for  Negligent 
of  anoOier  Oompamy  in  exercise  of  Running 
Powere. 

Under  an  agreement  embodied  in  an  Act 
of  ParliametU,  the  M.  Railway  Company 
granted  running  powera,  on  the  pa/yment  of 
a  mileage  charge,  over  a  portion  of  their 
oum  line  to  the  L.  Railway  Company,  and 
regvlated  by  their  oum  servants  the  passage 
of  all  the  trains  of  both  companies  over  tvch 
portion.  Through  the  negligence  of  the 
servants  of  the  L.  Company  in  the  exer- 
cise of  the  rwnming  powers,  a  train  of  that  - 
company  ran  into  a  train  of  the  M.  Com^ 
pany,  by  which  the  M.  Company  were  car- 
rying a  passenger  in  fulfilment  of  a  contract 
over  tudi  portion  of  their  Kne.  The  ser- 
vant* of  the  M.  Oompany  were  not  guilty 
of  any  negligence: — Held,  that  the  M. 
Company  were  not  liable  to  the  passenger 
for  uie  injuries  caiused  by  the  collision,  since 
the  servants  of  the  L.  Company,  whose 
negligence  caused  the  collision,  were  not 
concerned  in  the  carriage  of  the  passenger, 
and  were  not  employed  by,  or  under  the 
control  of,  the  M.  Company. 

The  declaxation,  in  the  nsnal  form, 
charged  the  defendants,  as  carriers  of  pas- 
sengers, with  such  negligence  in  carrying 
the  plaintifT,  as  a  passenger  for  hire  m>m 
Leeds  to  Shefi&eld,  and  in  the  manage- 
ment of  the  railway  and  trains,  that 
the  plaintiff's  train  was  ran  into  by  an- 
other train,  and  the  plaintiff  was  injured, 
&o. 

Plea,  not  gnilty.    Issne  thereon. 

At  the  trial  at  the  York  Summer  Assizes, 
1872,  before  Cleasby,  B.,  the  following 
foots  were  proved — 

The  defesdanta  are  and  were  before 
1865  possessed  of  the  Wellington  Railway 
Station  in  Leeds,  and  of  a  railway  there- 
from  to  Sheffield,  on  which  they  carry 
passeng^eiB  and  goods  in  their  own  trains. 
In  1865  the  Leeds  New  Bailway  Station 
Act  (28  A  29  Vict  c.  ocbcvii.)  was  passed, 
the  preamble  of  which  recited  that  the 
makug  of  a  new  railway  station,  with 

Nbw  Saani^  43.— Exomo. 


certain  lines  of  railway,  "  would  be  of 
g^reat  public  advantage." 

By  section  2,  "  the  Lands  Glauses  Con- 
solicUtion  Act,  1845,  the  Lands  Glauses 
Consolidation  Acts  Amendment  Act,  1860, 
the  Bailways  Glauses  Consolidation  Act, 
1845,  and  part  1  of  the  Railways  Clauses 
Act,  1863,  80  for  as  the  same  are  not  ex- 
pressly altered  or  otherwise  provided  for 
by  this  Act,  shall  apply  to  the  station  and 
works  by  this  Act  authorised  to  be  made, 
and  shall  be  incorporated  with  and  form 
part  of  this  Act." 

By  section  4,  the  expression,  "  the  com- 
panies," means  the  North  Eastern  Bail- 
way  Company  and  the  London  and  North 
Western  Bailway  Company,  or  either  of 
them. 

Section  13  authorised  "  the  companies" 
to  make  and  maintain  a  railway  station  on 
the  south-east  side  of  and  adjoining  or 
near  to  the  Welliugton  Station,  and  a 
railway  extending  therefrom  to  a  junction 
with  the  Midland  Bailway  near  a  certain 
bridge ;  "  and  the  said  intended  station 
and  railway  and  the  works  connected 
therewith  respectively  shall,  so  far  as  re- 
lates to  the  share  or  interest  of  each  of 
the  companies  therein,  for  the  purposes 
of  tolls  and  charges  and  for  all  other  pur- 
poses, become  and  be  part  of  the  under- 
taking of  that  company,  provided  that 
the  companies  shall  not,  except  with  the 
consent  of  the  Midland  Company  under 
their  common  seal,  take,  use  or  interfere 
with  any  of  the  works,  lands  or  property 
of  the  Midland  Company,  except  in  con- 
formity with  the  provisions  of  the  heads 
of  arrangement  scheduled  to  this  Act." 

Section  38 — after  reciting  (infer  alia) 
that  the  Midland  Company  had  a  station  at 
Leeds  known  as  the  Wellington  Station, 
and  lands  and  works  used  in  connexion 
therewith,  and  such  station  and  lands  and 
works  respectivelv  were  in  close  conti- 
guity to  the  station,  railway  and  works 
by  the  Act  authorise  d  .and  that  it  would 
be  for  the  advantage  of  the  pubho  and  for 
the  mutual  convenience  and  accommoda- 
tion of  the  companies  and  the  Midland 
Company  if  arrangements  were  made  for 
the  adjustment  of  the  said  stations  and 
lands  respectively,  and  for  the  appropria- 
tion to  the  exclusive  or  particular  use  of 
the  respectiye  companies  of  portions  there- 
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of  respectively,  with  which  view  the  com« 
paniea  and  the  Midland  Company  had 
entered  into  the  heads  of  arrangement 
contaioed  'in  the  schedule,  continued — 
"  Therefore  the  said  heads  of  arrang^e- 
ment  are  hereby  confirmed  and  made 
binding  on  each  of  the  companies  and  on 
the  Midland  Company,  and  shall  be  car- 
ried into  effect  by  them  respectively." 

Section  39. — "  The  companies  may  pass 
over  and  use,  with  their  engines  and  car- 
riages of  every  description,  or  those  of 
any  other  company  or  person,  those  por- 
tions of  railway  belonging  to  the  Midland 
Company  which  will  intervene  between 
the  junction  therewith  of  the  railway  by 
this  Act  anthorised  and  the  respective 
junctions  therewith  of  the  Leeds  North- 
em  Railway,  of  the  North  Eastern  Rail- 
way Company,  and  of  the  London  and 
North  Western  Railway,  near  and  to  the 
west  and  east  of  the  Holbeck  Station  in 
Leeds,  and  also  sach  portions  of  the  Mid- 
land Railway  as  may  be  necessary  in 
order  to  get  access  to  and  from  those 
several  junctions  respectively  from  and 
to  the  said  intended  station,  puyiug  only 
to  the  Midland  Company  as  provided  in 
the  said  agreement  with  them  scheduled 
to  this  Act ;  and  the  Midland  Company 
shall  perform  upon  the  aforesaid  portions 
of  their  railway  and  premises  all  such 
services  and  duties  as  may  be  necessary 
or  reasonable  for  the  convenient  conduct 
of  the  traffic  of  the  companies  over  the 
same." 

Section  40. — The  companies  between 
themselves  and  the  cooipanies  and  the 
Midland  Company,  from  time  to  time, 
may  enter  into  and  carry  into  effect  con- 
tracts, agreements  and  arrangements  with 
respect  to  all  or  any  of  the  following  pur- 
poses, that  is  to  say — ■ 

The  construction  of  the  station,  rail- 
'way  and  works  by  this  Act  authorised ; 

The  maintenance  and  management,  use, 
working  and  occupation  of  the  said  sta- 
tion, railway  and  works,  and  of  the  afore- 
said portions  of  railway  and  premises, 
and  the  Wellington  Station  of  the  Mid- 
land Company,  and  the  station,  yards, 
booking  offices,  warehouses  and  conve- 
niences belonging  to  or  connected  with 
that  station ; 

The  appropriation  of  any  part  or  parte 


thereof  respectively  to  the  ezcloaive  or 
particular  use  of  any  of  the  said  com- 
panies respectively. 

The  conveyance  and  interchange  of 
traffic,  or  of  certain  particular  traffic,  in 
or  upon  the  said  stations  and  railways,  or 
in  or  upon  the  portion  or  portions  theioof 
respectively  which  may  be  so  appropriated 
or  otherwise. 

The  charges  to  be  made  by  the  said 
companies,  or  any  one  or  more  of  them, 
to  the  other  or  others  of  them  for  the  use 
of  the  Said  stations  and  railways,  or  any 
part  or  parts  thereof  respectively,  or  for 
any  services  rendered  in  respect  thereof. 

The  fiziug,  collecting  and  apportion- 
ment of  the  tolls,  rates,  charges,  receipts 
and  revenues  levied,  taken  or  arising  in 
respect  of  traffic  in  or  on  the  said  stations 
and  railways,  and  generally  with  respect 
to  all  such  matters  and  things  as  may  be 
necessary  or  desirable  for  the  mutual  con- 
venience and  advantage  of  the  said  com- 
panies respectively,  and  of  the  traffic  of 
the  said  railways  and  stations  or  any  of 
them. 

By  the.  heads  of  arrangement  contained 
in  the  schedule,  and  made  May  16th,  1865, 
between  the  companies  and  the  defendants, 
it  was,  for  the  considerations  therein  speci- 
fied, agreed  {inter  aMa)  that  the  companies 
should  respectively  pay  to  the  defendants 
for  the  use  of  their  line,  from  the  proposed 
point  of  junction  therewith  to  the  exist- 
ing points  of  junction  therewith,  a  mileage 
proportion  as  for  one  mile  of  the  respec- 
tive rates  or  tolls  from  time  to  time 
charged  by  the  companies  respectively,  in 
respect  of  each  description  of  traffic  car- 
ried by  them  respectively  over  the  said 
portion  of  the  Midland  Railway. 

In  accordance  with  the  above  Act,  the 
North  Eastern  Railway  Company  and  the 
London  and  North  Western  Railway  Com- 
pany constructed  the  new  station  and  the 
newrailwiyextending  therefrom  to apoint 
of  junction  (called  the  Leeds  Junction) 
with  the  Midland  Railway,  and  carried 
passengers  and  goods  in  their  Own  trains 
from  the  new  station  over  the  new  rail- 
way to  the  Leeds  Junction.  From  this 
point  their  trains  ran  over  the  defendants' 
railway  and  on  the  defendants'  rails  u 
far  as  the  respective  "  existing  points  of 
junction  "  mentioned  in  the  heads  of  sr- 
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rangement.  At  tihe  last-mentioned  points 
thej  left  the  defendants'  railvray,  and  pro- 
ceeded on  their  own  railways  respectively. 
At  the  Leeds  Janction,  which  is  between 
a  quarter  and  half  a  mile  from  the  de- 
fendants' station  at  Leeds,  a  signalman 
employed  by  the  defendants  was  posted, 
whose  daty  it  was  to  regulate  the  passage 
of  all  the  trains  of  the  three  companies 
running  over  the  Leeds  Jnnction,  both 
into  and  oat  of  the  two  stations  at  Leeds. 
It  was  the  duty  of  the  drivers  of  all  such 
trains  to  obey  the  signals  given  by  the 
signalman.  This  system  being  in  opera- 
tion the  plaintiff,  on  the  29th  of  Angnst, 
1871,  having  bonght  from  the  defendants 
a  ticket  from  Leeds  to  Sheffield,  entered 
a  train  of  the  defendants  at  Leeds  which 
was  to  travel  to  Sheffield.  Soon  after 
leaving  the  defendants'  station  at  Leeds, 
the  driver  of  the  defendants'  train  re- 
ceived a  sig^nal  from  the  signahnan  that 
the  line  was  dear  and  that  he  might  pro- 
ceed. He  accordingly  proceeded,  and 
when  the  train  was  aboat  half  way  over 
the  Leeds  Janction,  it  was  ran  into  by  a 
train  of  the  London  and  North  Western 
Railway  Company.  This  train  had  left 
the  new  station  about  the  same  time  as  the 
defendants'  train  bad  left  the  defendants' 
station,  and  was  travelling  over  the  new 
railway  towards  the  Leeds  Janction,  from 
which  point  it  was  to  run  on  the  defend- 
ants' railway  in  accordance  with  the  sys- 
tem related  above.  While  this  train  was 
still  on  the  new  railway,  and  before  it  had 
reached  the  Leeds  Janction,  the  signalman 
duly  gave  the  driver  a  signal  that  the  line 
was  not  clear,  and  that  he  was  not  to  ad- 
vance to  the  janction.  The  driver  dis- 
obeying the  signal,  drove  his  train  up  to 
the  Leeds  Janction,  where  it  strack  the 
defendants'  train.  In  the  collision  the 
plaintiff  received  tiie  injuries  for  which 
the  action  was  brought. 

Cleasby,  B.,  asked  the  jury  whether,  in 
their  opinion,  the  collision  was  attribut- 
able to  the  negligent  management  of  the 
ferine  by  the  servants  of  tbe  defendants, 
and  directed  them  that,  if  they  thought 
the  collision  was  caused  by  the  negligence 
of  the  driver  of  the  London  and  North 
Western  Railway  Company's  train  in  not 
attending  to  the  signals,  the  defendants 
ly^oald  be  entitled  to  the  verdict,  reserving 


leave  to  tbe  plaintiff  in  that  event  to  move 
to  enter  the  verdict  for  him,  if  the  Court 
should  be  of  opinion  that  the  defendants 
were  liable. 

The  jury  found  that  the  defendants 
were  not  culpable,  and  assessed  the  plain- 
tiff's damages  at  200Z.,  if  the  Court  should 
hold  that  the  defendants  were  responsible 
for  the  n^ligence  of  the  driver  of  the 
London  and  North  Western  Railway 
Company's  train. 

A  rule  having  been  obtained  to  enter 
the  verdict  for  the  plaintiff  for  2002.,  in 
pursuance  of  the  leave  reserved — 

D.  Seymowr  and  Barker,  for  the  defend- 
ants, shewed  cause. — It  is  to  be  taken 
that  the  sole  cause  of  the  collision  was 
the  negligence  of  the  London  and  North 
Western  driver,  and  as  the  defendants 
had  no  control  over  him  they  are  not 
liable  for  his  negligence.  The  rule  was 
obtained,  not  on  any  reason  or  principle, 
but  on  the  authority  of  Blake  v.  The  Great 
Western  Bailway  Company  (1)  and  Thomas 
V.  The  Bhymney  Baiiway  Oompany  (2),  bat 
those  cases  are  distinguishable.  In  the 
latter  the  collision  was  caused  by  the  neg- 
ligence of  the  station-master,  and  though 
he  was  not  the  servant  of  tiie  defendants, 
yet  by  allowing  him  the  control  of  the 
railway  they  made  him  their  ag^ent. 

[Bramweu,  B. — As  I  said  there,  I 
should  like  to  see  what  declaration  would 
be  proper,  under  the  circumstances,  the 
defendants  not  being  guilty  of  any  negli- 
gence whatever.  Montague  Smith,  J., 
said  that  (3)  "  there  would  be  very  little 
difficulty  in  drawing  the  declaration." 
Anyone  can  draw  a  good  declaration ;  the 
difficulty  here  is  to  draw  one  that  can  be 
proved.  If  the  plaintiff  merely  alleges  that 
the  defendants  contracted  to  use  due  and 
reasonable  care  by  themselves  and  their 
servants,  there  is  no  breach.  If  he  alleges 
that  they  contracted  that  the  servants  of 
other  companies  shall  nse  due  and  reason- 
able care,  be  cannot  prove  sach  a  contract. 
The  real  ratio  decidendi  seems  to  have 
been  public  convenience.] 

There  is  a  wide  distinction  between 

(1)  7  Hurl.  &  N.  987;   s.  c.  31  LavJ.  Rop. 
(h.s.)  Exch.  846. 

(2)  40  Law  J.  Hep.  (w.s.)  ft.B.  8«. 

(3)  40  Law  J,  Bep.  (k.s.)  tt.B.  95. 
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cases  where  a  railwaj  for  its  own  profit 
agrees  to  g^ve  another  company  ranning 
powers,  and  cases  like  the  present,  where 
it  is  compelled  by  Act  of  Parliament  to 
give  mnning  powers — The  Oraat  Northern 
Bailway  Oompany  y.  Taylor  (4).  The 
preamble  and  section  83  of  the  Leeds 
Kew  Biailway  Station  Act,  1866,  recite 
that  ihe  powers  given  thereby  to  the  oom" 
panies  would  be  for  the  public  advantage ; 
and  sections  S3,  39,  and  40  shew  tuat 
those  companies  have  powers  which  the 
defendants  cannot  deprive  them  of.  For 
negligence  in  the  ose  of  snoh  powers  the 
defendants  cannot  in  reason  be  liable. 

[Bbuiwbll,  B. — If  an  omnibus  and  a 
oab  are  both  nsing  the  high  road,  and  the 
omnibos  negligently  mns  into  the  cab,  is 
the  cab-owner  liable  to  his  passenger  P] 

No,  and  by  section  89  of  the  Railways 
Clanses  Consolidation  Act,  1845,  a  railway 
company  are  not  liable  in  any  other  case 
than  where  stage  coach  proprietors  and 
common  carriers  would  be  liable.  To  hold 
them  liable  in  the  present  case  is  to  make 
them,  insurers. 

Field  and  Forhei,  for  plaintiff  in  support 
of  the  role. — The  question  is  what  is  the 
real  contract  between  the  plaintifTand  the 
defendants?  As  to  goods,  when  a  rail- 
way oompany  contract  to  carry  to  a  point 
beyond  the  extent  of  their  own  line,  they 
are  liable  for  negligence  of  all  the  com- 
panies over  whose  lines  the  goods  pass — 
Mitschamp  v.  The  Ltmcaater  and  PretUm 
Junction  Railway  Gompariy  {b).  Theprin* 
ciple  is  the  same  as  to  passengers,  except 
that  the  company  are  not  insurers — per 
Cockbum,  C.  J.,  in  Blake  v.  The  Great  West- 
ern Railway  Oom/pamy  (1)  ;  that  is,  the  real 
contract  with  a  passenger  is  that  due  and 
reasonable  care  shall  be  used,  not  only  by 
the  contracting  company,  but  by  all  per- 
sons using  the  line.  Admitted  that  the 
defendants  would  not  bo  liable  for  a  wilful 
trespass  by  a  stranger,  but  the  London 
and  North  Western  Railway  company 
were  not  strangers;  the  defendants  had 
for  their  own  purposes  and  profit  agreed  to 
give  them  running  powers,  for  which  they 
paid  the  defendants  a  mileage  rate.    The 

(4)  36  Law  3.  Rep.  (».«.)  C.P.  210. 
(6)  8Mee.&;W.  421;  s.c  10  Luv  J.  Sep.  (w.s.) 
Exch.  460. 


present  oaae  £allB  within  Thomat  ▼,  The 
Rhymnty  BaHumy  Oompany  (2)  and  Blake 
▼.  TheOreat  Weetem  Railumy  Oomparvy  (1). 
Li  the  latter  case,  the  defendants'  tzmin, 
while  travelling  on  the  line  of  the  Sonth 
Wales  Railway  Company,  ran  into  an  en- 
gine  of  that  oompany  left  on  the  line  by  the 
negligence  of  the  servants  of  that  oom- 
pany, and  it  was  held  that  the  defendants 
were  liable,  on  the  g^und  that  their  con- 
tract was  that  reasonable  care  should  be 
osed  for  the  whole  distance.  The  judg- 
ments of  Cookbm-n,  C.  J.,  proceeded  aa.  the 
piin<nple  that  the  railway  company  cou- 
traot  to  use  due  and  reasonable  oaie  to 
maintain  their  own  hne  fit  for  the  carriaga 
of  passengers;  and  that  if^  by  arrange- 
ment with  another  oompany,  they  contract 
to  carry  passengers  over  the  line  of  snoh 
other  company,  then  the  same  obligation 
attaches  to  the  whole  line,  and  their  con- 
tract is  that  such  other  oompany,  or  some 
one  on  their  behali^  shall  use  due  and 
reasonable  oare  to  maintain  such  other 
line  in  a  proper  condition.  That  this 
was  the  real  ground  of  the  decision  of 
the  Exchequer  Chamber  was  distinctly 
stated  by  Bovill,  C.J.,  and  by  Keating,  J., 
in  John  v.  Baeon  (6),  and  Bovill,  C.J., 
said  that  it  was  not  and  could  nut 
have  i)een  contended,  that  the  servants 
of  the  South  Wales  Company  were  the 
servtmts  of  the  Great  Western  Company. 
The  Excheqner  Chamber  following  that 
decision,  again  affirmed  the  same  principle 
in  Thomas  v.  The  Rhymney  Railwaiy  Com- 
pany (2),  where  the  defendants  had  mnn- 
ing powers  over  the  Taff  Yale  Railway, 
and  the  collision  occurred  on  that  railway, 
through  the  negligence  of  the  servants  of 
the  Taff  Vale  Company,  in  charge  of  the 
TafiT  Vale  Company's  station  at  Liandaff, 
in  allowing  the  defendants'  train  to  leave 
the  station. 

[Bramwell,  B. — Those  servants  were 
deputed  by  the  defendants  to  decide  whe- 
ther the  defendants'  train  should  leave 
the  station.  The  Court  held  that  they 
were  bound  by  Blake  v.  The  Qreat  Wetter* 
Raikeay  Oowtpany  (I).] 

The  defendants  were  held  liable  in  all 
the  cases  cited  on  the  ground  of  contract, 


(6)  89  Law  J.  Bap.  (v.s.t  CJ>.  366,  367,  368, 
369. 
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and  not  upon  the  maxim  "respondeat 
■nperior,"  which  did  not  apply,  becaose 
the  defendants  had  no  control  over  the 
■errants  whose  negligence  caused  the  in* 
jarj.  Kelly,  G.B.,  said  (7),  for  himself  and 
for  serersl  members  dl  tiiB  Gonrt,  that, 
independently  of  that  decision,  in  his 
jndc^nent,."  if  a  railway  company  isaaes 
a  tujket  for  a  journey  of  considerable 
length,  and  in  the  course  of  that  journey 
the  train  which  conveys  the  passenger  has 
to  pass  along  a  portion  of  the  line  of  an- 
other company  (whether  it  be  under  runn* 
ing  powers,  or  whether  it  be  under  any 
partumlar  contract  for  a  participation  of 
profits  or  otherwise) ,  the  contract  between 
the  company  and  the  traveller,  to  whom 
soch  ticket  is  issued,  is,  upon  every  prin- 
ciple  of  the  law,  not  merely  a  contract 
that  theythemselTes  will  not  be  guilty  of 
any  negligence,  but  a  contract  that  the 
traveller  shall  be  carried  with  due  and 
reasonable  care  along  the  whole  line  from 
one  end  of  the  journey  to  the  other."  And 
again,  "  it  is  a  contract  that  reasonable 
care  should  be  exercised  bu  all  whose  ex- 
eretBe  of  care  it  neceMory,  tor  the  reason- 
ably  safe  conveyance  of  the  passenger  firom 
one  end  of  the  journey  to  the  other." 

[BiUMwiLL,  B. — Unless  "all"  is  limited 
to  all  engaged  in  the  carrying  it  would  in« 
dnde  wrong-doers.] 

Kelly,  GJB.,  specially  excepts  wrong- 
doers. He  further  says  (8),  "  It  appears 
to  me  that  if  by  neghgence  in  anything 
that  may  oome  withm  the  compass  of 
railway  management  on  any  portion  of 
the  line  from  one  end  of  the  journey  to 
the  other,  a  miflchief  occurs  to  the  plaiuT 
tiff,  he  is  entitled  to  maintain  an  action 
against  the  company  with  whom  he  con- 
tracted." The  principle  of  this  case  wa« 
approved  in  Daaiell  v.  The  Metropolitan 
Bailway  Company  (9),  by  Lord  Hatherley, 
who  supposes  an  accident  to  occur  from 
misplaced  switches  on  a  railway  not  the 
property  of  the  conveying  company,  and 
says  that  they  "  would  be  responsible  for 
any  negligence  which  occurred  on  the 
other  line  of  road,  whether  under  their 
oontrol  or  not,  if  they  have  contracted  to 

(7)  40  Law  J.  Bep.  (w.8.)  Q.B.  94. 

(8)  40  Lav  J.  (lap,  (k.s.)  Q.B.  95. 

(9)  40  Law  J.  Bep.  (N.s.)  CJE>.  121,  125. 


carry  passengers  over  that  particular  piece 
of  road." 

This  is  not  the  case  of  a  highway,  the 
defendants  are  owners  of  the  railway,  and 
the  argument  eonird  that  the  defendants 
are  not  liable  for  negligence  in  those  who 
have  a  parliamentary  right  (as  distin- 
guished from  a  right  by  agreement)  to  use 
the  defendants'  railway,  is  answered  by 
this,  that  withoatan  Act  of  Parliament 
the  agreement  between  the  defendants 
and  the  two  other  companies  would  have 
been  tiUra  vire$. 

[Glxasbt,  B. — ^The  railway  is  a  high- 
way.  By  section  92  of  the  Boilways 
Clauses  GonsoUdation  Act,  1845,  which 
is  inoorporated  in  the  Leeds  New  Bail- 
way  Station  Act,  1865,  all  companies  and 
persons  are  entiUed  to  use  the  railway  on 
payment  of  tolls.] 

In  theory,  but  in  practice  it  is  not 
done,  and  the  London  and  North  Western 
Company  were  not  exercising  powers  un- 
der ijiat  olause.  If  the  defendants  are  not 
liable  for  the  present  act  of  misfeasance, 
neither  would  they  be  liable,  if,  instead  of 
running  into  the  defendants'  train  the 
London  and  North  Weeiem  servants  had 
negligently,  through  inadvertence,  left  one 
of  their  carriages  upon  the  defendants' 
line  and  the  defendants'  train  had  run 
into  it  without  any  ne^gence  on  the  part 
of  the  defendants.  For  such  an  act  of 
nonfeasance  the  plaintiff  would  have  no 
remedy  against  the  London  and  North 
Western  Company,  and  would,  therefore, 
be  without  redress,  for,  if  the  defendants' 
contention  is  rights  he  would  have  no  ac- 
tion against  them.  But  Blake  y.  The  Oreat 
WeateiTi  BaUway  Company  (1)  has  de- 
cided that  for  such  an  act  of  nonfeasance 
the  defendants  would  be  liable,  and  as 
there  is  no  difference  in  principle  between 
the  supposed  act  of  nonfeasance  and 
the  act  of  misfeasance  which  did  happen, 
the  defendants  are  liable.  Unless  they 
are,  the  plaintiff  has  no  remedy,  for  he 
cannot  sue  the  London  and  North  West- 
em  Company. 

Bk&iiwbll,  B. — I  am  of  opinion  that 
this  rule  should  be  discharged.  The  facts 
are  simply  these.  The  defendants  under- 
took to  canythe  plaintiff  from  Leeds  to 
Sheffield.     While  he  was  peiforming  the 
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jonmey,  upon  their  own  line,  there  being 
no  negligence  of  any  sort  npon  their  part, 
either  as  owners  of  the  lino,  or  carriers, 
or  otherwise,  the  train  of  the  London  and 
Iforth  Western  Compsnj,  throngh  the 
negligence  of  the  servants  of  that  com- 
pany, ran  into  the  defendants'  train,  and 
so  injured  the  plaintiff.  The  act  that  did 
the  damage  was  solely  and  ezclasirely  the 
act  of  the  North  Western  Company.  Now 
why,  under  those  circumstances,  should 
•  the  defendants  be  liable  P  If  this  had 
been  the  case  of  goods,  they  would  have 
been  liable,  because  they  are  then  insurers; 
but  here  the  duty  of  the  defendants,  ac- 
cording to  the  decided  cases,  is  this ;  they 
enter  into  a  contract  that  all  persons  con> 
nected  with  the  carrying  and  with  the 
means  and  appliances  of  the  carrying, 
with  the  carriages,  the  road,  the  signal- 
ling, and  otherwise,  shall  use  care  and 
diligence,  so  that  no  accident  shall  happen. 
But  they  contract  no  forther.  If  they 
were  to  contract  that  everybody  should 
use  care  and  diligence,  their  du^  would 
extend  to  strangers.  But  it  is  conceded 
that  they  have  no  such  duty  as  that.  They 
have  no  contract  or  duty  that  strangers 
to  the  railway  (if  one  may  use  such  an 
expression)  shall  do  nothing  wrong  either 
by  wilfulness  or  negligence,  but  it  is  said 
that  they  have  a  sort  of  intermediate 
obligfation  which  is  more  than  that  all  who 
are  engaged  in  the  carrying  shall  use  care 
and  diligence,  but  lee*  than  that  all  man- 
kind shaJl  use  care  and  diligence,  and  not 
be  guilty  of  wrong :  a  sort  of  obligation 
that  all  persons  who  have  occasion,  and 
who  lawfally  may  use  the  line,  shall  not 
be  guilty  of  any  negligence  or  misconduct. 
Where  is  the  authority  for  that  proposi- 
tion ?  In  reason  and  upon  principle  how 
is  it  justified  at  all?  It  is  said  to  be  a 
very  convenient  thing  tibat  the  plaintiff 
should  be  able  to  sue  those  undertaking 
to  carry  him,  and  should  not  be  driven  to 
inquire  who  it  was  that  injured  him,  and 
bring  his  action  against  that  person.  But 
tJiat  is  really  an  argument  that  it  is  very 
convenient  to  be  unjast.  Why  there 
should  be  some  duty  extending  beyond 
all  those  engaged  in  the  carrying,  and  yet 
not  including  all  mankind,  I  cannot  fi/te, 
either  in  reason  or  upon  principle. 

Now  one  word  about  the  authorities. 


The  first  case  quoted  was  Blake  v.  The  Great 
Western  Railway  Company  (1).     That  de- 
cision appears  to  me  to  have  proceeded 
upon  the  grounds  particnlarly  expressed  in 
the  jud^nent  of  Cockbnm,   C.J.,   and 
Crompton,  J.,  from  which  I  gather  that 
the  CouH  considered  that  the  defendants 
undertook  to  carry  the  plaintiff  over  the 
South  Wales  Bailway,  and  therefore  they 
undertook  that  the  South  Wales  Bailway 
Company's  lines  should  be  in  a  fit  condi- 
tion tor  the  conveyance  of  the  plaintifiL   I 
will  not  say  that  I  see  nothing  unreason- 
able in  that,  but  I  see  nothing  so  unrea- 
sonable in  it  as,  at  all  eyents,  the  proposi- 
tion of  the  plaintiff  upon  the  present 
occasion  would  be.     This  seems  to  me  a 
plausible  way  of  putting  the  case :  "  Yon 
nave  undertaken  to  take  me  to  this  place ; 
I  core  not  by  what  means  you  do  it.    You 
are  g^ing  to  take  me  by  a  certain  railway 
belonging  partly  to  yourselves  and  partly 
to   others.      On  your  own   railway  you 
would  be  bound  to  take  due  and  reason- 
able care  that  it  shall  be  in  a  fit  and 
proper  condition  to  convey  me,  so  there- 
fore you  ought  to  undertake  that  the  other 
railway  over  which  you  carry  me  shall  be, 
and  of  which  I  know  nothing  at  alL"    I 
say  I  think  that  is  a  plausible  proposition, 
and  I  will  not  cavil  at  it.    It  is  decided, 
and  one  ooght  not,  without  one  is  satisfied 
that  the  opinion  expressed  is  wrong,  to  say 
that  it  is  so.     The  South  Wales  Bailway 
was  not  in  &ct  in  a  fit  condition  for  the 
carriage  of  the  plaintiff,  because  somebody 
who  was  the  servant  of  the  South  Wales 
Bailway  Company  had    put   a  carriage 
there,  and  the   South  Wales  Company's 
servants  had  left  it  there.     Therefore  if 
the  defendants  had  undertaken  that  the 
whole  line  should  be  in  a  fit  condition, 
their  contract  had  not  been  performed. 
Similar  reasoning  will  apply  to  the  case 
of  Thomas  v.  The  Bhymney  EcAlway  Oom- 
pamy  (2),  and  more  especially  when  it  is 
remembered   that  in   that  case   the  de- 
parture of  the  defendants'  train  from  the 
Taff  Vale  Station  depended  upon  certain 
information  which  they  could  get  there, 
which  information  was  to   be  given  to 
them  for  their  guidance,  and  for  want  of 
which  information  the  accident  happened. 
Therefore  it  may  well  be  said  that  there 
was  neglect  iii  certMn  persons  whom  the 
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Bhymney  Company  employed  to  give 
them  notice  whether  their  train  should 
go  on  or  not.  And  althoagh  the  case  was 
not  one  of  master  and  servant,  it  maj 
well  be  that  the  Taff  Vale  porter  and  the 
statioa  officials  were  the  agents  of  the 
Rhytnney  Company  in  such  a  sense  as  to 
make  the  defendants  responsible  for  their 
misdeeds.  At  all  events,  if  these  persons 
did  nothing, — which  was  the  case  when 
they  did  not  tell  the  defendants  they 
onght  not  to  go  on, — the  defendants  were 
in  this  situation  that  nobody  had  done 
that  which  ought  to  have  been  done  be- 
fore they  started  on  their  forward  journey. 
It  seems  to  me,  therefore,  that  those  two 
cases  prove  nothing  more  than  what  I  have 
said,  viz.,  that  if  in  the  carrying  of  the 
passenger,  including  therein  road,  engines, 
carriages,  signalling,  and  so  on,  there  shall 
be  any  negligence  from  which  damage 
may  accrue  to  the  passenger,  the  company 
are  liable.  But  here  there  is  nothing  of 
the  sort.  This  act  of  the  North  Western 
Company  is  not  negligence  which  related 
to  the  plaintiff  being  carried  at  all ;  it  was 
done  while  he  was  being  carried  it  is  true, 
bat  it  bad  nothing  to  do  with  his  being 
carried.  It  was  done  by  the  North  Western 
Company  for  their  own  purposes  in  a 
matter  not  connected  with  the  carrying  of 
the  plaintiff.  It  was  not  a  negligent  act 
which  made  the  road  more  unsafe,  or  the 
carriage  or  engine  unsafe,  or  the  signals 
wrong,  but  an  act  done  oatside  of  the 
carrying  (if  I  may  use  the  expression)  and 
while  caused  damage  to  the  plaintiff  while 
he  was  being  carried.  It  is  admitted  that  if 
the  London  and  North  Western  Company 
had  been  trespassers,  this  action  would 
not  be  maintainable,  but  it  is  said  that 
because  they  had  a  right  to  be  there,  there 
is  some  obligation  on  the  part  of  the 
defendants  with  relation  to  them  which 
makes  the  defendants  liable.  Now  I  think 
there  is  such  an  obligation,  but  only  to 
this  extent,  that  the  defendants  are  bound 
to  use  due  and  reasonable  care  that  the 
London  and  North  Western  Railway 
Company  shall  not  run  into  them,  and 
shall  do  nothing  to  make  the  road  or  the 
defendants'  carriages  upsafe.  But  the 
defendants  did  their  duty  in  this.  For 
they  signalled  to  the  London  and  North 
Western  traia  not  to  come  on,  and  I  think 


if  the  defendants'  engine  driver  conld 
have  seen  that  the  London  and  North 
Western  train  was  coming  on,  and  could 
have  stopped  before  coming  into  collision 
with  it,  he  ought  to  have  done  so. 

But  the  argument  is  not  only  that  there 
is  some  duty  with  regard  to  the  user  of 
the  line  by  the  London  and  North  Western 
Company,  but  also  that  the  London  and 
North  Western  Company  shall  not  be 
negligent.  I  protest  that  I  cannot  see  the 
reason  of  that.  Suppose,  for  example, 
tliey  had  crossed  upon  a  bridge  of  their 
own  over  the  defendants'  line  and  by  their 
negligence  the  bridge  had  broken  down, 
and  so  damaged  the  Midland  Company's 
trains,  would  there  have  been  any  liability  P 
Certainly  not.  And  what  is  the  difference 
between  the  principle  in  that  case  and 
this? 

Then  Mr.  Forbes  pats  this  case.  He 
says,  supposing  a  carriage  had  been  left 
by  the  North  Western  Company  on  the  ■ 
railway ;  that  would  be  a  nonfeasance, 
and  there  would  be  no  liability  upon  the 
part  of  the  defendants,  because  they  did 
not  pat  it  there,  and  no  liability  upon  the 
part  of  the  North  Western  Company  be- 
cause  there  is  no  privity.  I  dissent  from 
both  propositions.  K  it  had  been  left  by 
the  North  Western  Company  upon  the 
line  it  would  have  been  the  duty  of  the 
defendants  to  have  got  it  oat  of  the  way, 
and  if  they  had  not  done  so  they  would 
not  have  had  the  line  in  the  condition  in 
which  it  onght  to  have  been.  The  case 
would  then  have  been  the  same  as  Blake 
V.  The  Oreat  Western  Bailivay  Company 
(1),  because  the  undertaking  is  that  the 
line  should  be  in  a  fit  condition  for  the 
passage  of  the  plaintiff. 

But,  further,  I  disagree  with  Mr.  Forbes 
in  his  other  proposition.  It  would  be  a 
misfeasance  on  the  part  of  the  North 
Western  Company  to  place  on  the  line  an 
obstruction  endangering  the  passage  of 
travellers  along  it.  Indeed  it  might  be 
an  indictable  offence.  I  think,  therefore, 
in  the  case  pat,  the  plaintiff  woald  have 
bad  an  action  against  the  North  Western 
Company,  although  there  was  no  privity, 
and  upon  the  authority  of  Ll%ke  y.  The 
Cheat  Western  Baiiway  Oompamy  (1)  he 
would  have  had  an  action  agrainst  the 
defendants. 
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A  striking  remark  was  made  by  my 
brother  Cleasby  that  a  railroad  is  a  pablic 
highway  and  people  may  nse  it.  I  know 
they  do  not,  and  I  know  practically  they 
cannot,  and  that  is  why  nuuing  powers 
are  obtained  ;  bat  still  it  is  a  public  high> 
way  npon  which  everybody,  with  properly 
arranged  engines  (md  so  forth,  has  a  right 

-  to  go.  What  wonld  happen  if  anybody 
using  the  line  in  that  way  had  ander  those 
powers  done  this  thing?  Wonld  any 
liability  attach  to  the  defendants  P  They 
are  liable  ais  carriers,  and  yet  looking  to 
the  illustration  pat  by  my  brother  Cleasby 
they  woold  be  liable  simply  because  some- 
body 6lse,  having  the  right  to  use  the 
same  road,  had  run  into  them.  If  that  is 
so  it  would  foUow  that  if  an  omnibus  ran 
into  a  cab  the  cab  proprietor  wonld  be 
liable  for  the  damage  done. 

It  seems  to  me,  therefore,  that,  in  the 
reason  of  the  thing,  this  is  a  plain  case, 

.  and  I  do  not  think  tiiat  an^  of  the  autho* 
rities  hare  created  any  difficulty  in  the 
way  of  our  decision.  This  rule  most  ac- 
cordingly be  discharged. 

Clbasbt,  B.— I  also  think  that  we  may 
discharge  this  rale  without  in  any  way 
coming  into  conflict  with  any  of  the 
decided  cases. 

I  quite  agree  that  a  contract  for  carriage 
from  one  place  to  another  extends  over 
the  whole  journey  whether  npon  the  line 
of  the  contracting  company  or  not,  and, 
further,  that  it  is  the  carrier's  duty  to  use 
due  and  reasonable  care  during  the  whole 
journey.  And  I  think  that  due  and  rea- 
sonable care  extends  to  eveiything  that  is 
made  use  of  by  the  contracting  party 
daring  the  course  of  that  jonmey.  For 
instancev  as  regards  the  construction  of  a 
railway,  it  embraces  a  contract  that  the 
mils  themselves  shall  be  in  a  sound  and 
efficient  state,  so  far  as  due  care  can  make 
them  80^  and  if  they  were  worn  out  on  a 
part  of  the  railway  not  belonging  to  the 
ocmtracting  company,  and  which  therefore 
they  had  not  the  power  to  repair,  I  agree 
that  the  decisions  establish  that  they 
would  be  liable  for  a  want  of  care  in 
those  rails  not  being  in  a  proper  state,  if 
any  damage  was  sustained  thereby ;  and 
the  same  may  be  said  if  the  switches  or 
anything  of  that  sort  were  defisctiToly 


constructed,  and  it  were  made  ont  that  in 
the  course  of  a  joumOT  over  the  rails  an 
accident  arose  from  that  defectave  con- 
struction. So,  agfain,  as  regards  persons 
employed  by  the  canying  company  or 
made  use  of  by  them.  The  management 
of  the  stations,  for  example,  is  in  the 
hands  of  certun  persons ;  certain  regula- 
tions are  made ;  and  I  will  suppose  that 
whilst  the  regulations  are  proper  and 
sufficient  the  persons  entrusted  with  the 
duty  of  enforcing  them,  as  in  the  Shyrruieg 
Oaie  (2),  &il  to  do  so,  and  an  accident 
occurs  in  consequence.  In  such  a  case 
the  contracting  company  in  performing 
their  contract  make  use  of  th(»e  persona, 
and  although  the  arrangements  at  the 
station  may  be  in  other  hands,  still  the 
carrying  company  would  be  responsible. 
'  That  seems  to  me  consistent  with  reason, 
and  certainly  is  consistent  with  the  autho- 
rities that  nave  been  referred  to ;  it  is 
consistent  with  Blake  v.  The  Qreat  Wettem 
Bailmxy  Oompcmy  (1),  where  the  decision 
is  put  upon  the  footing  of  there  being 
neglect  in  allowing  that  to  be  upon  the 
line  which  ought  not  to  be  there,  and  it 
is  also  consistent  with  Thomas  v.  The 
Bhymney  Ecihoay  Company  (2).  In  the 
latter  case  I  was  a  party  to  the  judgment 
in  the  Exchequer  Chamber,  and  acquiesced 
in  it  npon  the  ground  referred  to  in  that 

g usage  which  occurs  in  the  Lord  Chief 
afon's  judgment  (10)  where  he  put  the 
case  as  one  of  negligence  in  something 
connected  with  the  management  of  the 
railvray,  the  defect  being  in  the  manage- 
ment of  the  railway  daring  the  jonmey 
on  which  the  accident  took  plaee.  That 
is  the  effect  of  the  authorities^  which  I 
will  not  go  into  any  further. 

Now,  it  appears  to  me  that  the  railway 
ought  to  be  in  a  reasonably  fit  state,  free 
from  obstntction  so  &r  as  regards  the 
management  and  care  of  the  railway ;  but 
it  is  unsound  to  arg^  (as  is  attempted  in 
this  case)  that  the  contract  is  that  the 
railway  shall  be  in  a  reasonably  fit  state 
so  far  as  regards  the  acts  of  thvd  parties 
— whoever  they  may  be — who,  whether 
negligently  or  not,  cause  some  obstmctioa. 
I  cannot  connect  with  the  Bianagementaf 
the  railway  something  which  is  the  direci 

(10)  40  Law  3.  Sep.  (x.i.)  QA.  W. 


Digitized  by 


Google 


J 


Vol.  42.] 


HILAKT  TERM,  1878. 


97 


effect  not  of  defectiTe  regnlations  of  the 
company,  not  of  any  act  to  which  they 
were  parties,  not  of  the  neglect  of  any 
person  whose  services  they  use,  bat  of  the 
neglect  of  some  persons  over  whom  they 
have  no  control  whatever,  and  of  whose 
services  they  do  not  make  nse. 

It  seems  to  me  the  case  of  a  level  cross- 
ing is  a  very  good  illustration.  Persons 
have  a  right  to  cross  a  level  crossing  with 
a  cart.  The  railway  company  contract 
to  cany  safely  along  the  line,  and  the 
level  crossing  is  npon  that  line.  Bat  do 
they  contract  that  a  person  shall  not, 
contrary  to  their  regulations,  cross  at  the 
time  the  train  is  going  along  properly  ? 
They  do  contract  l£at  Qie  Tine  shall  be  in 
a  fit  and  proper  state,  so  far  as  it  can  be 
made  so  by  regalation ;  bat  they  do  not 
say  it  shall  be  in  a  proper  state  if  a  person 
brings  a  cart  there.  That  seems  to  me 
the  distinction  that  onght  to  be  drawn  in 
this  case.  Without,  therefore,  in  any 
degree  dissenting  &om  any  of  the  autho- 
rities cited,  I  i£ink  the  rale  shonld  be 
diflduu^ed. 

Pollock,  B. — I  entirely  agree  with  the 
other  members  of  the  donrt.  The  first 
thing  here  is  to  find  out  what  is  the  con- 
tract between  the  parties.  The  distinction 
between  the  duiy  of  a  carrier  in  the  car* 
riage  of  goods  and  in  the  carriage  of  pas- 
sengers was  for  many  years  not  clearly 
laid  down  in  this  country.  In  America 
it  had  been  considered  and  the  decisions 
were  tolerably  clear.  But  in  Bedh&id  v.  The 
Midland  Railway  Oompany  (11)  the  whole 
law  was  thoroughly  considered,  and  it  was 
shewn  that  the  contract  of  a  railway  com- 
pany with  a  passenger  is  not  that  of  an 
insurer,  but  simply  to  take  sufficient  care 
and  to  use  due  diligence  in  the  provision 
of  proper  materials,  engines,  carriages, 
and  the  like  for  the  carnage  of  the  pas- 
sengers. That  being  so,  there  is  no  diffi- 
calfy  whatever  in  applying  the  rule  where 
the  railway  company's  line  is  all  their 
own.  But  where  the  passenger,  in  order 
to  get  to  his  destination,  has  to  go  upon 
other  lines  over  which  the  contracting 
company  may  have  running  powers,  or 
which  l^  some  other  contract  they  may 
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have  the  right  to  nse,  then  an  apparent 
difficulty  arises.  It  is  quite  clear  upon 
principle  and  now  npon  authority  xh&t 
the  utmost  extent  to  which  the  railway 
company  who  contract  may  be  mt^e  lia- 
ble, IB  for  due  diligence  and  care  and  the 
due  provisioiT  of  proper  materials,  fixed 
or  locomotive,  that  is,  engines,  rails,  car- 
riages and  all  the  necessary  appliances 
for  the  carriage  of  the  passenger  upon  the 
lines  in  respect  of  which  the  contract 
arose ;  and  this  makes  it  quite  immaterial 
whether  it  is  the  case  of  several  railway 
companies  or  a  case  in  which  the  pas- 
senger is  carried  by  different  means  of 
locomotion.  Such  was  one  of  the  cases 
cited  by  Mr.  Field  of  John  v.  Bacon  (6), 
where  the  accident  arose  at  Milford 
Haven  by  reason  of  the  hatchway  npon  a 
truck  being  ont  of  order.  Such  would 
be  constantly  the  case,  and  it  was  so  for 
years  when  the  transit  from  London  to 
Dublin  was  partly  by  railway.  Having 
reached  Wales,  it  was  necessary  to  cross 
the  Menai  Bridge  and  there  take  the  coach 
to  Holyhead,  and  from  Holyhead  there 
was  a  steamer,  and  with  reference  to 
those  difierent  vehicles  and  all  the  persons 
having  the  management  of  the  materials, 
whether  rail,  road,  or  steamer,  the  first 
contracting  company  would  be  liable. 
But  there  you  must  stop.  If  you  do  not, 
it  is  impossible  to  say  in  respect  of  whose 
contract  you  would  seek  to  make  the  de- 
fendants liable. 

Now,  Mr.  Field — feeling  the  difficulty 
— said,  "  This  is  not  the  ordinary  question 
of  a  highway,"  and  admitted  that  if  a 
stranger,  either  by  putting  an  obstruction 
in  the  highway  or  by  running  into  the 
passenger's  carriage,  injured  the  passen- 
ger, then  the  oarrymg  company  would  not 
be  liable ;  but  he  said  that  this  was  rather 
in  the  nature  of  an  agreement  between 
the  Midland  Company  and  the  other  com- 
panies, whereby  the  Midland  Company  gets 
the  benefit  of  the  other  companies  using 
their  line.  Uponthat  part  of  the  case  I  think 
Mr.  Barker  put  the  sections  of  the  Act  of 
Parliament  clearly  before  ns  and  shewed 
that  which  must  be  the  case,  viz.,  that  the 
railway  was  still  a  highway,  and  that  this 
was  merely  a  particular  arrangement  with 
regard  to  this  particular  hignway;  just 
as  in  London  and  other  large  towns  a 
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portion  of  the  highway  is  attributed  to 
tramways,  while  the  rest  of  the  pnblic  are 
left  to  their  common  law  rights  npon  the 
residue  of  the  road. 

Bat  I  am  not  prepared  to  say  that  even 
if  Mr.  Field's  argoment  were  right  and 
the  Act  of  Parliament  were  altogether  got 
rid  of,  there  wonld  be  any  liability.  Take 
the  case  of  a  man  who  lets  oat  a  field  to  a 
number  of  persons  who  exercise  their 
horses  there.  Each  man  coming  into  that 
field  contributes  to  the  owner  of  the  field, 
bat  he  does  not  become  the  agent  of  the 
owner  in  such  a  manner  as  to  make  the 
owner  responsible  for  all  his  actions.  And 
if  one  person  were  riding  his  horse  pro- 
perly and  carefnlly  in  that  field,  and  ano- 
ther person  came  in  with  a  horse  that  was 
vicious  and  troublesome,  and  known  by 
the  rider  to  be  so,  and  partly  by  that  and 
partly  by  the  carelessness  of  the  rider, 
any  injury  was  occasioned  to  the  first 
person,  in  that  case  the  owner  of  the 
field,  though  he  got  the  benefit  of  the  let- 
ting, would  not  be  responsible  for  the  act 
by  which  the  injury  was  caused,  unless 
he  had  a  knowledge  upon  the  subject.  I 
do  not  think  that  you  can  make  the  Mid- 
land Company  liable,  except  by  shewing 
either  that  the  act  was  occasioned  by  some 
misfeasance  or  negligence  on  the  part  of 
themselves  or  their  servants,  or  was  occa- 
siioned  by  the  act  or  misfeasance  of  some 
other  people  in  such  a  manner  that  the 
Midland  Company  had  a  knowledge  of  it 
and  could  have  remedied  it.  That  is  not 
the  case  here,  and,  therefore,  I  think  the 
company  are  not  liable. 

Buile  diseharged. 


AttomeyB— Doyle  &  EdwanU,  agents  for  J.  & 
O.  E.  Webster,  She£Beld,  for  plaintiff;  Hayes, 
TwiBden'&  Parker,  for  defendants. 


1873. 
Jan.  24. 


MITCHELL  V.   HOLMES. 


JExeoutor  and  Administrator — Payment 
— Proportionate  Pa/rt  of  Annuity — Payment 
before  ^dmimsUration  granted. 

An  annuiiy  was  payable  wider  a  loiU  to 
a  woman  dwring  her  life,  and  a  proportion- 
ate part  comptUedfrom  the  last  day  of  pay- 
ment to  the  date  of  her  death  was  payable 
to  her  executors  atid  administrators: — Held, 
foUowing  Mitchell  v.  Moorman,  that  a 
payment  of  this  proportimiate  part  to  the 
husband  of  the  atuvuitant,  who  never  took 
out  letters  of  administration,  was  not  a  good 
payment  in  law,  and  that  the  amount  amid 
therefore  be  recovered  by  the  son  of  the  an- 
nuitant, in  administering  her  estate  after 
the  death  of  the  husband,  whose  executor  he 
also  was. 

Replevin  for  a  hay  stack,  a  barley  stack, 
six  wheat  stacks,  and  seven  oat  stacks, 
upon  Acorn  Close  fann,  in  the  county  of 
Ihirham. 

Avowing  that  before  the  plaintiff  be- 
came possessed  of,  or  had  any  estate  or 
interest  in  the  said  farm,  William  Gibbons 
was  seized  in  his  demesne  as  of  fee  and  La 
certain  lands,  and  by  his  last  will  and  tes- 
tament gave  and  devised  the  same  unto 
and  to  the  use  of  Edward  Cribbons, 
and  his  heirs  and  assigns  for  ever, 
subject  nevertheless  to  and  -  charged 
with  the  payment  to  one  Jane  Holmes 
of  an  annuity  or  yearly  rrait-charg«  of 
202.,  for  and  doling  the  term  ci  her 
natural  life.  And  in  and  by  the  said 
will,  the  said  William  Gibbons  directed 
that  the  annuity  should  be  paid  out  of  and 
charged  upon  the  said  several  lands,  and 
should  be  paid  to  the  said  Jane  Holmes, 
clear  of  taxes  and  all  other  deductions,  by 
equal  half-yearly  payments,  that  is  to  say, 
on  the  30th  of  May  and  the  23rd  of  No- 
vember  in  every  year ;  the  first  half-yearly 
payment  of  the  said  annuity  or  rent- 
charge  to  be  made  to  the  said  Jane  Holmes, 
if  living,  on  such  of  the  said  days  of  pay- 
ment as  should  first  happen  aAer  the  end 
of  six  calendar  months  next  after  his  de- 
cease ;  and  to  the  executors  or  administra- 
tors of  the  said  Jane  Holmes  a  proportionate 
part  of  the  said  amwity  or  rent-ehairge,  to 
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he  computed  to  the  day  of  h«r  death,  from 
the  tJim  lagt  preceding  day  of  payment. 
And  the  said  William  Ctibbonfi  farther, 
hj  the  said  -will  directed  that  in  case  the 
said  anntdty  or  rent-charge,  or  any  part  of 
the  same,  should  be  behind  or  unpaid  by 
the  space  of  forty  days  nert  over  or  after 
either  of  the  days  whereon  the  same  was 
directed  to  be  paid,  then,  and  so  often  as 
it  should  so  happen,  it  should  and  might 
be  lawful  for  the  said  Jane  Holmes  and 
her  assigns  to  enter  and  distrain  upon  all 
and  every  or  any  part  of  the  lands  charged 
with  the  annuity  and  to  dispose  of  the 
distress  or  distresses  then  and  there 
found  according  to  law,  as  in  the  case  of 
distresses  taken  by  landlords  for  rents  re- 
served upon  leases  for  years,  to  the  intent 
that  thereby,  or  otherwise,  the  said  annuity 
or  rent-charge,  and  every  part  thereof  in 
arreor,  and  all  costs,  charges  and  expenses 
occasioned  by  the  non-payment  thereof 
might  be  fully  paid  and  satisfied.  And 
the  said  William  Gtibbons  afterwards,  being 
so  seized  and  entitled  as  aforesaid,  and 
without  altering  his  will  as  to  the  said 
devise,  died,  leaving  the  said  Jane  Holmes 
him  surviving,  whereupon,  and  after  the 
end  of  six  calendar  months  next  after  the 
decease  of  the  said  William  Gibbons,  the 
said  annuity  or  rent-charge  of  202.  became 
and  was  payable  to  the  said  Jane  Holmes, 
as  the  said  will  provided  and  directed,  and 
she  became  and  was  entitled  to.  the  same, 
and  the  said  farm  in  which,  &c.,  was  and 
is  part  of  the  several  lands  by  the  said 
will  devised,  and  so  chargeable  with  the 
said  annuity  or  rent-charge.  And  after- 
wards,  and  before  the  said  time  when,  Ac., 
the  said  Jane  Holmes  died,  and  there  was 
due  and  in  arrear  behind  and  unpaid  at 
the  time  of  her  death,  as  aforesaid,  a  sum  of 
money,  to  wit  the  sum  of  1372.  and  9c2.  of  and 
for  the  said  annuity  or  yearly  rent-charge, 
and  the  sum  of  8L  17s.  5d.,  the  propor- 
tionate part  of  the  annuity  computed  to 
the  day  of  her  death.  Averment  that  after 
the  death  of  the  said  Jane  Holmes,  as  afore- 
said, he,  the  defendant,  became  and  was 
duly  constituted  and  made  administrator 
of  title  personal  estate  and  effects  of  the  said 
Jane  Holmes,  and  her  legal  personal  re- 
presentative, and,  as  such,  entitled  to 
payment  to  him  of  the  said  arrears  of  the 
said  annuity  or  rent-chaige ;  and  because 


the  same  remained  behind  and  in  arrear, 
&c. 

Plea — ^riens  in  arrear;  and  as  to  the 
1372.  Os.  9d.  the  statute  of  limitations. 
Issue  thereon. 

The  action  was  tried  by  Willes,  J.,  with- 
out a  jury,  at  the  Durham  Summer  As- 
sizes, 1872,  when  the  following  facts  were 
proved — 

In  1826  William  Gibbons  died,  leaving 
a  will,  by  which  George  Holmes,  the  de- 
fendant's &ther,  was  appointed  executor. 
The  testator  devised  his  estate  of  "Acorn 
Close  to  George  Gibbons,  subject  to  the 
payment  of  an  annuity  of  201.  a  year  to 
Jane  Holmes  for  life,  to  be  paid  clear  of 
taxes  and  all  other  deductions  by  equal 
half-yearly  payments,  on  the  13th  day  of 
May,  and  the  23rd  day  of  November  in 
every  year,  '•  and  to  her  executors  and 
administrators  a  proportionate  part  of  the 
said  yearly  sum,  to  be  computed  to  the 
day  of  the  death  of  the  said  Jane  Holmes 
from  the  last  preceding  day  of  payment." 

Payments  of  the  annuity  had  fallen 
into  arrear  for  some  years ;  and  81.  178. 
5d.  was  the  proportionate  amount  payable 
to  the  executors  and  administrators  under 
the  will. 

After  the  death  of  Jane  Holmes  in 
April,  1866,  the  plainti^",  who  was  the 
owner  of  Acorn  Close,  paid  her  husband, 
George  Holmes,  102.  in  respect  of  the  an- 
nuity. George  Holmes,  the  husband,  had 
not  then  taken  out,  nor  did  he  ever  take 
oat,  letters  of  administration  to  his  wife. 
He  died  in  March,  1869,  leaving  his  sons, 
John  Holmes  and  the  defendant,  his  ex- 
ecutors ;  and  on  the  3rd  of  May,  1871,  the 
defendant  took  out  letters  of  administra- 
tion to  his  mother,  the  annuitant  Jane 
Holmes,  and  afterwards  distrained  on  the 
plaintiff's  land  for  the  arrears  dae  at  his 
'  mother's  death.  Of  the  amount  claimed, 
the  81.  178.  5d.  only  accrued  due  within 
six  years  of  the  distress. 

Willes,  J.,  ruled  that  the  payment  of 
102.  to  George  Holmes  the  husband,  was 
not  a  valid  payment  in  law.  He  refused 
permission  to  add  an  equitable  plea  based 
upon  it,  and  directed  a  verdict  for  the 
defendant  accordingly. 

A  rule  was  afterwards  obtained  for 
a  new  trial,  on  the  ground  that  the 
payment  to  George  Holmes  the  younger, 
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the  defendant,  was  a  snfficient  pa3rnient, 
and  that  there  was  evidence  that 
the  defendant  had  adopted  the  paj- 
ment ;  and  for  leave  to  the  plaintiff  to 
add  special  pleas,  legal  or  eqoitahle,  to 
raise  the  question  of  title. 

Kemnlay  {John  Edge  with  him),  were 
stopped  in  shewing  caose,  relying  on 
MUeheU  v.  doorman  (1). 

0.  Orompton  (JHolker  with  him),  in  sap- 
port  of  the  rule. — In  The  Attomey-Oene- 
ral  V.  Partington  (2),  where  a  chose  in 
action  like  this  belonged  to  a  wife,  and 
her  hnsband  died  without  taking  oat  ad- 
ministration, it  was  held  that  two  duties 
were  payable.  Although  here  the  hns- 
band  may  not  have  been  entitled  at  law 
before  taikin^  out  administration,  he  had 
snch  an  eqmtable  interest  in  the  subject 
matter  that  he  coold  give  a  valid  dis- 
charge ;  and  the  defendant  would  be 
considered  in  equity  as  the  representative 
of  the  fg^ther  as  well  as  administrator  to 
the  mother.  He  cited  Betts  v.  Kimpton 
(3),  and  Cart  v.  Beet,  quoted  in  8quO>  v. 
Wyn(4,). 

(1)  1  You.«eJ.  21. 

(2)  8  Horl.  &  0. 198;  8.  e.  33  Lav  3.  Bep. 
(m.8.)  Esch.  281. 

(8)  2  B.  &  Ad.  278. 

(4)  1  F.  Wms.  881 ;  see  1  Wnu.  on  Bmeators, 
869  (6th  edition). 


Kellt,  G.B.— In  this  case  the  snm 
claimed  became  due  under  the  terms  of 
the  grant  of  the  annuity  to  the  executors 
and  administrators  of  Jane  Holmes,  bat 
was  never  due  or  owing  to  the  annoitant 
herself.  Her  son  is  her  administrator, 
and  he  alone  is  entitled  to  the  money. 
The  defendant  contends  that  her  hnsband 
was  entitled  as  administrator.  If  he  had 
taken  oat  letters  of  administration,  that 
would  have  been  so.  But  he  died  with- 
out taking  out  letters  of  administration ; 
and  after  his  death  the  son  took  oat  ad- 
ministration to  his  mother's  estate.  The 
defendant  also  contends  that  the  money 
belonged  io  the  husband  in  equity,  and 
that  therefore  the  son  must  be  supposed  to 
claim  this  money  as  executor  of  his  &ther, 
who  received  the  equivalent  in  his  life- 
time. The  answer  is  that  this  plea,  if  en- 
forceable at  all,  is  enforceable  as  an  equit- 
able plea  only,  in  which  light  we  cannot 
deal  with  it  upon  this  record ;  and  it  is 
too  late  now  to  amend  the  pleadings  in 
the  manner  proposed. 

Mabtin,  B.,  and  PiooiT,  B.,  concurred. 

RuJe  ditcharged. 

Attorneys — ^Bogenon  Sc  Ford,  a^nts  for  W.  Mar- 
shall  &  Son,  Doihsm,  for  plaintiff;  J.  Tnckar, 
for  defendant 
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[IN  THE  EXCHEQUER  CHAMBER.] 
(Error  from  the  Gov/rt  of  Exchequer.') 

f  ALLaOOD  AMD  OTHBES  V. 

1873.  j      BLAKE.    (1st  ^  2nd 

Feb.  15, 17, 18  ;<      actiont.) 

Apnl  17.  I  BEED  V.  BLAKE. 

(^        BOACH  V.  BLAXE. 

WiU,  Construction  of^OeneraV  Eulet  of 
Oonetniction — "All  and  every  other  the 
Issue  of  my  Body  " — "  For  DefomiU  of  vueh 
Issue." 

,  A  testator  had  issue  living  at  the  time  of 
his  will,  a  son  F.  (who  had  then  living  two 
sonsF.  andB.  and  three  daughters  E., I.,  and 
8.),  a  doAighter  I.  and  four  grandchildren 
isstte  of  a  deceased  daughter  8.  By  hit 
vnll  he  devised  hie  hereditaments  to  his 
son  F.  for  life,  toith  remainder  to  his 
elder  grandson  F.  for  life,  unth  remainder 
to  the  first  and  other  son*  of  the  grand- 
ton  successively  in  tail  male ;  and  for  de- 
fault of  such  issue  to  B.  the  second  ton 
of  hit  ton  F.for  life,  with  remainder  to 
his  first  and  other  sons  successively  in  tail 
male,  or  for  default  of  svtch  issue  to  the 
third,  fourth  and  other  sons  of  hit  ton  F. 
thereafter  to  be  bom  tuccettively  in  tail 
male ;  and  in  d^auU  of  tueh  istue,  to  the 
testator' t  doAighter  I.  for  life,  with  remain- 
der to  her  first  a/nd  other  sons  tuceeesively 
in  tail  male ;  and  for  default  of  tuch  ittue, 
to  hit  granddaughter  E,  for  l^e,  vnth  re- 


maind^er  to  herfirtt  and  other  sons  succes- 
sively in  tail  male;  and  for  default  of  such 
issue,  to  hit  granddaughter  I.  for  life,  with 
remainder  to  herfirtt  and  other  tons  succes- 
sively in  fcwi  male  ;  and  for  default  of  such 
issue,  to  hit  granddaughter  8.  for  life,  with 
remainder  to  herfirtt  and  other  tons  succes- 
sively in  tail  male;  and  for  default  of  tueh 
itsue,  to  all  and  every  the  fourth,  fifth  and 
other  daughter  or  daughters  of  his  son  F. 
successively,  and  in  remainder,  one  after 
another,  and  the  heirs  male  of  their  bodies ; 
and  "for  default  of  such  issue,  to  the  use 
and  behoof  of  all  and  every  other  the  issus 
of  my  body  ;  and  for  default  of  such  issue, 
to  my  right  heirs  for  ever."  And  he  ex- 
pressed a  desire  "  to  prevent  at  far  at  might 
be  the  dispersion  of  his  estates  among  several 
persons  " : — Held,  that  the  words  "  all  and 
every  other  the  issue  "  were  not  to  be  read 
in  the  strict  sense  of  intending  to  exclude 
those  coming  within  the  class  who  were  pro- 
vided for  before,  and  were  supposed  to  have 
failed,  but  rather  to  complete  a  provision  for 
aU  the  issue,  so  as  to  make  the  estate  go 
over  by  force  of  the  words  in  the  limiiation 
"  in  default  of  such  issue  "  only  upon  failure 
of  all  the  testator's  issue ;  and  that  ihue  a 
vetted  remainder  in  tail  general  wot  cre- 
ated which  detcended  to  the  testator's  grand- 
ton  F.;  and  thai,  he  having  executed  a  dis- 
entailing deed,  and  all  the  previous  ettatet 
having  expired,  hit  deviieet  were  entiUed  to 
the  property. 
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Error  &om  the  Court  of  Exchequer 
upon  Special  Cases  stated  in  actions  of 
ejectment  (1). 

The  questicma  turned  entirely  npon  the 
constraction  of  the  •will  of  Sir  Francis 
Blake,  Bart,  (the  first  baronet),  made  in 
the  year  1780,  in  -which  year  he  died.  At 
the  time  of  the  making  of  his  wUI,  the 
first  baronet  had  two  children  living,  viz., 
Francis  (the  second  baronet)  and  a 
daughter  Isabella.  There  were  also  then 
living  four  children  of  a  deceased  daugh- 
ter Sarah,  who  had  married  Christopher 
Ree^ ;  and  aJso  five  children  of  the  tes- 
tator's son  Francis,  viz.,  Francis  (the 
third  baronet),  Robert  Dudley,  Elizabeth, 
Isabella^  and  Sarah. 

The  provisions  of  the  first  baronet's 
will,  so  far  as  material,  were  as  follows — 
He  devised  all  his  manors,  messuages,  and 
castle  lands,  hereditaments,  &c.,  to  the 
second  baronet  for  his  life,  "with  re- 
mainder to  Francis  (the  third  baronet), 
for  life,  with  remainder  to  the  first  and 
all  and  every  other  the  sons  of  the  third 
baronet  successively  in  tail  male ;  and  for 
de&ult  of  such  issue  to  Robert  Dudley 
Blake  (second  son  of  the  second  baronet) 
for  his  Ufe,  with  remainder  to  his  first 
and  other  sons  successively  in  tail  male ; 
and  for  default  of  such  issue  to  the  third 
and  all  and  every  other  the  sons  of  the 
said  second  baronet  thereafter  to  be  bom 
successively  in  tail  male  ;  and  for  default 
of  such  issue  to  Isabella,  the  testator's 
daughter,  for  life,  with  remainder  to  her 
first  and  other  sons  successively  in  tail 
male ;  and  for  default  of  such  issue  to 
Elizabeth  (eldest  daughter  of  the  second 
baronet)  for  life,  with  remainder  to  her 
first  and  other  sons  successivflly  in  tail 
male;  and  for  default  of  such  issue  to 
Isabella  (second  daughter  of  the  second 
baronet)  for  life,  with  remainder  to  her 
first  and  other  sons  successively  in  tail 
male ;  and  for  defiiralt  of  such  issue  to 
Sarah  (third  daughter  of  the  second 
baronet)  for  life,  with  remainder  to  her 
first  and  other  sons  successively,  in  tail 
male ;  and  for  de&nlt  of  such  issue  to  the 
fourth  and  all  and  every  other  the  daugh- 
ters of  the  second  baronet  successively  in 
tail  male;"   and  "for    default  of   such 

(1)  See  41  Uw  J.  Bep.  (ii.e.)  ExcL  317. 


issue  to  the  use  and  behoof  of  aU  and 
every  other  the  iatue  of  my  body  lawfully 
to  be  begotten,  and  for  de&ult  of  such 
issue  to  the  use  and  behoof  of  my  right 
heirs  for  ever." 

And  after  devising  as  aforesaid  the  fol- 
lowing words  occurred  in  the  will — "  And 
thus,  having  at  least  expressed  a  very  na- 
tural desire  to  prevent  as  far  as  may  be 
the  dispersion  of  my  estates  amongpt 
several  persons,  and  to  keep  up  my  name 
and  family  in  one  person,  I  do  hope  that 
the  person  into  whose  hands  my  estates 
shall  come,  will  be  equally  ready  to  adopt 
the  plan  for  the  purposes  aforesaid." 

On  the  death  of  the  testator  in  1780, 
the  second  baronet  succeeded  to  the  title 
and  estates.  He  died  in  1818,  leaving 
his  eldest  son  the  third  baronet,  his  se- 
cond son  Robert  Dudley,  and  a  son 
William,  and  a  daughter  Eleanor  Ann 
(both  bom  after  the  death  of  the  first 
baronet),  surviving  him. 

Isabella  Blake,  the  daughter  of  the 
first  baronet,  and  all  three  daughters  of 
the  second  baronet  died,  unmarried  in  the 
lifetime  of  the  second  baronet.  Upon  the 
death  of  the  second  baronet,  the  third 
baronet  succeeded,  and  was  in  possession 
until  his  death  on  the  3rd  of  Angnst, 
1860. 

In  the  year  1834  the  third  baronet  exe- 
cuted indentures  for  the  purpose  of  bar- 
ring and  extinguishing  the  estate  tail, 
vested  in  him  by  the  will  expectant  on  the 
failure  or  determination  of  the  estates  in 
tail  male  limited  to  the  use  of  his  sons, 
and  the  death  and  iaUure  of  issue  male  of 
his  brothers  and  of  his  sister,  and  all  re- 
versions thereon  expectant  or  depending. 

The  third  baronet  on  the  15th  of  Octo- 
ber, 1845,  made  his  will,  whereby,  after  re- 
citing that  under  the  will  of  the  first  baro- 
net, and  by  other  assurances,  he  was 
entitled  to  the  said  estates  in  fee,  he  de- 
vised the  same  to  the  defendant  in  the 
three  first  actions,  for  life,  with  remainder 
to  his  sons  successively  in  tail  male. 

Robert  Dudley  Blake  and  WUliam 
Blake,  brothers  of  the  third  baronet,  died 
without  issue  in  his  lifetime. 

Upon  the  death  of  the  third  baronet, 
his  sister,  Eleanor  Ann,  who  had  married 
Bethel  Stag,  assumed  the  name  and  anus 
of  Blake,  and  entered  into  and  oontinned 
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in  posaeBsion  till  her  death  in  1869.  She 
left  BorriyiBg  a  daughter,  the  plaintiff 
Eleanor  Ann,  wife  of  Charles  Roach,  the 
heiress  at  law  of  all  three  baronets. 

The  plaintiff,  Allgood,  were  grand> 
children  and  great  grandchildren  of  the 
testator's  daughter,  Sarah  Beed,  who  died 
aa  before-mentioned  in  his  lifetime,  and 
they  claimed  as  joint  tenants,  under  the 
penultimate  limitation,  as  persons  coming 
within  the  class  therein  described  at  the 
death  of  Mrs.  Stag. 

The  plaintiff  Reed  was  heir  male  of  the 
eldest  son  of  Sarah  Reed,  the  testator's 
daughter,  and  he  claimed  as  heir  in  tail 
of  the  twtator  at  his  death,  aU  within 
the  particular  limitations  being  excluded. 

The  defendants  claimed  under  the  will 
of  the  third  baronet. 

The  Court  of  Exchequer  held  that  the 
devise  to  the  issue  of  the  testator's  body 
could  not  be  read  as  having  the  effect  of 
^ving  the  estate po'coptte,  in  joint  tenancy 
among  all  who  came  within  the  class  at 
the  time  of  vesting  in  possession  ;  that  the 
words  "  all  and  every  "  did  not  import 
that  all  and  every  were  to  take  at  the  same 
time,  but  were  well  satisfied  by  all  taking 
in  succession;  and  that  the  word  "other" 
was  not  to  be  read  as  intending  to  exclude 
those  coming  within  the  class  who  were 
provided  for  before,  and  were  supposed  to 
have  failed,  but  rather  to  complete  a  pro- 
vision for  all  the  issue,  so  as  to  make  the 
estate  go  over  by  force  of  the  words  of 
the  limitation  "  in  de&nlt  of  such  issue  " 
only  upon  failure  of  all  the  issue  of  the 
testator. 

This  finding  amounted  to  judgment  for 
the  defmdante  in  all  the  actions. 

The  plaintifis  having  brought  error — 

H.  F.  Bristowe  (with  him  H.  Bolton) 
was  heard  for  Reed,  contending  that  the 
pennltimate  clause  was  not  a  devise  to 
a  class,  but  a  devise  over  to  give  an  estate 
tail  in  the  whole  to  Reed  ; 

Manisty  (with  him  Waley  and  0.  Bruce) 
was  heard  for  the  AUgoods,  contending 
that  the  pennltimate  clause  in  the  will 
was  a  devise  to  a  class  comprising  them, 
and  that  they  were  entitled  to  recover 
their  proper  share ;  and 

The  BolieiUyr.Oenmtil  (with  him  W.  L. 
0.  Bag$hawe  and  WaMis)  was  heard  for 


Mrs.  Roach,  contending  that  she  took  an 
"estate  in  special  tall,"  and  was  entitled 
to  recover  the  whole. 

.[The  Court  (2)  then  intimated  that 
they  were  prepared  to  affirm  the  judg- 
ment of  the  Court  below  in  Beed  v.  Blake 
and  in  the  two  cases  Allgood  v.  Btake."] 

Charles  Hall  (with  him  Sir  J.  Karslake, 
JoshiM  Williams,  Kemplay,  G.  Brovme  and 
W.  B.  Trevelyan),  for  the  defendants,  was 
then  heard  in  the  case  of  Boach  v.  Blake ; 
and 

2%a  Solicitor-Oeneral  replied. 

The  cases  cited  are  all  mentioned  in 
the  report  below  (1). 

Gur.  ach).  wit. 

The  arguments  appear  sufficiently  firom 
the  judgment,  delivered  on  April  17  by 

BiiACKBCBN,  J. — The  questions  raised  in 
these  four  actions  aU  depend  upon  the 
construction  of  the  same  clause  in  the 
will  of  Sir  F.  Blake,  who  died  on  the 
29th  of  March,  1780,  having  made  the 
will  in  question  on  the  8th  of  January, 
1780.  The  provisions  and  effect  of  the 
will  are  sufficiently  stated  in  the  judgment 
of  the  Court  below  (3),  and  to  tjiat  we 
refer  instead  of  repeating  them  again. 

The  whole  question  in  each  of  the 
causes  depends  upon  the  true  construc- 
tion of  what  has  been  called  the  penul- 
timate clause  in  the  will. 

The  general  rule  is,  that  in  construing 
a  will  the  Court  is  entitled  to  put  itself 
in  the  position  of  the  testator,  and  to 
consider  all  the  material  fhcts  and  cir- 
cumstances known  to  the  testator,  with 
reference  to  which  he  is  to  be  taken  to 
have  used  the  words  in  the  will,  and  then 
to  declare  what  is  the  intention  evidenced 
by  the  words  used,  with  reference  to  those 
facts  and  circumstances  which  were  (or 
ought  to  have  been)  in  the  mind  of  the 
testator  when  he  used  those  words.  As 
is  said  in  Wigram  on  Extrinsic  Evidence, 
p.  9 — "  The  question  in  expounding  a  will 
is  not  what  the  testator  meant,  as  distin- 
guished from  what  his  words  express, 
but  simply  what  is  the  meaning  of  his 
words  P  "  But  we  think  that  the  mean- 
ing of  words  varies  according  to  the  oir- 

(2)  Blackburn,  J. ;  Hellor,  X ;  Keating,  J. 
Grore,  J. ;  and  Honyman,  J. 

(3)  41  Lav  J.  Bep.  (ma)  Eioh.  328.  228.   . 
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cnmstances  of  and  oonceming  which  (hey 
are  ufied. 

In  Doe  d.  Hiseocks  v.  Eiteocks  (4),  in 
the  judgment  of  the  Goart  of  Exchequer, 
it  is  said — "  The  object  in  all  cases  is  to 
discover  the  intention  of  the  testator. 
The  first  and  most  obvious  mode  of  doing 
this  is  to  read  his  will  as  he  has  written 
it,  and  collect  his  intention  &om  his 
words.  Bnt  as  his  words  refer  to  facta 
and  circumstances  respecting  his  property 
and  his  family  and  others  whom  he  names 
and  describes  in  his  will,  it  is  evident 
that  the  meaning  and  application  of  his 
words  cannot  be  ascertamed  without  evi- 
dence of  all  those  facta  and  circam- 
Btances." 

All  the  facts  and  circumstances,  there- 
fore, respecting  persons  or  property  to 
which  the  will  relates,  are  undoubtedly 
legitimate  and  often  necessary  evidence 
to  enable  us  to  understand  the  meaning 
and  application  of  his  words. 

No  doubt  in  many  cases  a  testator  has 
for  the  moment  forgotten  or  overlooked 
material  facta  and  circumstances,  which 
he  well  knew.  And  the  consequence 
sometimes  is  that  he  uses  words  which 
express  an  intention,  which  he  would  not 
have  wished  to  express,  and  would  have 
altered  if  he  had  been  reminded  of  the 
facts  and  circumstances.  But  the  Court 
is  to  conatme  the  will  as  made  by  the  tes- 
tator, not  to  make  a  will  for  him ;  and 
therefore  it  is  bound  to  execute  his  ex- 
pressed intention,  even  if  there  is  great 
reason  to  believe  that  he  has  by  blunder 
expressed  what  he  did  not  mean.  And 
the  general  rule,  we  believe,  is  undisputed 
that  in  trying  to  get  at  the  intention  of 
the  testator,  we  are  to  take  the  whole  of 
the  will,  construe  it  altogether,  and  give 
the  words  their  natural  meaning  (or  if 
they  have  acquired  a  technical  sense,  their 
technical  meaning),  unless,  when  applied 
to  the  subject-matter  which  the  testa- 
tor presumably  had  in  his  mind,  they 
produce  an  inconsistency  with  other  parts 
of  the  will,  or  an  absurdity  or  inconveni- 
ence so  g^at  as  to  convince  the  Court 
that  the  words  could  not  have  been  used 
in  their  proper  signification,  and  to  justify 


(4)  6  Mee.  &  W.  i 
(x.a)  Esch.  27, 39. 


8,  367 ;  s.  c.  9  Lav  J.  Bep. 


the  Court  in  putting  on  them  Bome  other 
signification  which,  though  less  proper, 
is  one  which  the  Court  thinks  the  words 
virill  bear. 

The  great  difficulty  in  all  cases  is  in 
applying  these  rules  to  the  particular 
case  ;  for  to  one  mind  it  may  appear  that 
an  effect  produced  by  construing  thewords 
literally,  is  so  inconsistent  with  the  rest  of 
the  will,  or  produces  an  absurdity  or  in- 
convenience so  great,  as  to  justify  the 
Court  in  putting  on  them  another  signi- 
fication which  to  that  mind  seems  a  not 
improper  signification  of  the  words ; 
whilst  to  another  mind  the  effect  pro- 
duced may  appear  not  so  inconsistent,  ab- 
surd or  inconvenient  as  to  justify  putting 
any  other  signification  on  the  words  than 
their  proper  one,  and  the  proposed  signi- 
fication may  appear  a  violent  construction. 
Grey  v.  Pearson  (5)  is  an  example  of  this. 
Lord  Cranworth,  Lord  St.  Leonards  and 
Lord  Wensleydale  laid  down  the  general 
rules  in  terms  not  substantially  djJSiaring 
fiom  each  other  ;  but  when  they  cuue  to 
apply  them  to  the  case  in  hand  there 
was  a  marked  difference  of  opinion.  We 
apprehend  that  no  precise  line  can  be 
drawn,  but  that  the  Court  must  in  each 
case  apply  the  admitted  rules  to  the  case 
in  hand,  not  deviating  from  the  literal 
sense  of  the  words  without  sufficient  rea- 
son, or  more  than  is  justified,  yet  not  ad- 
hering slavishly  to  wem  when  to  do  so 
.would  obviously  defeat  the  intention 
which  may  be  collected  from  the  whole 
will. 

Let  us  then  in  the  first  place  see  what 
were  the  material  circumstances  known 
to  the  testator  in  the  present  case.  The 
state  of  the  testator's  &mily  at  the  time 
he  made  his  will,  was  as  follows  :  He  had 
one  son  alive,  Francis  (afterwards  the 
second  baronet),  who  was  married  and 
had  then  hving  two  sons,  Francis  (after- 
wards third  baronet)  and  Bobert^  and 
three  daughters,  Elizabeth,  Isabella,  and 
Sarah.  These  were  all  young  children  at 
the  time  of  their  grandfather's  wilL  The 
testator  also  had  a  daughter,  Isabella,  then 
alive  and  unmarried.  He  had  also  either 
four  or  five  grandchildren,  the  issue  of  a  de- 

(5)  6  H.L.  Om.  61 ;  «.  e.  3«  Lav  J.  B^  (m) 
Chsno.  473. 
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ceased  daaghter  Sarfth,  who  had  married 
one  Beed,  the  eldest  of  whom  was  a  son, 
John  Beed,  then  in  his  twenty-first  year. 
The  statement  in  the  Oase  leares  it  donht- 
fnl  whether  a  fifth  grandchild,  Isabella 
Eeed,sarviyed  the  testator ornot.  Having 
made  the  earlier  provisions  in  his  will,  the 
testator,  if  he  recollected  all  these  facts 
and  understood  the  effect  of  his  previous 
limitations,  would  have  known  that  he 
had  then  in  existence  (at  least)  four 
grandchildren,  the  issue  of  his  deceased 
daaghter  Sarah,  to  whom  nothing  wonld 
come  nnder  the  previous  limitations  in 
his  will.  He  would  also  have  known 
that  it  was  very  likely  that  the  child- 
ren of  his  son  Francis  might  have  daugh- 
ters who  might  have  descendants,  and 
that  the  different  tenants  in  tail  male, 
to  whom  he  had  limited  estates,  and  his 
daaghter  Isabella,  might  have  daughters 
who  might  have  descendants,  and  tlutt  the 
four  children  of  his  daaghter  Sarah 
might  have  descendants.  He  therefore 
knew  that  there  were  fonr  persons  issue 
of  his  body  in  existence,  and  a  &ir  pro- 
bability of  a  large  number  of  persons  issae 
of  his  body  coming  into  existence,  who 
would  take  nothing  under  the  previous 
limitations  in  his  w^l.  He  also  knew,  or 
oaght  to  have  known,  that  when  all  the 
estates  in  tail  male  which  he  had  created 
had  died  out,  there  was  at  least  a  pro- 
bability that  his  estate,  if  not  otherwise 
disposed  of,  would  descend  to  coheiresses, 
and  he  has  in  his  will  declared  that  it  was 
his  desire  "  to  prevent  as  far  as  may  be 
the  dispersion  of  my  estates  amongst 
sereral  persons."  Such  being  the  state 
of  things,  he  devises  his  estates  "in  default 
of  such  issue  (that  is,  issue  who  would 
take  under  the  several  estates  in  tail  male 
already  created),  to  the  use  and  behoof  of 
all  and  every  other,  the  issue  of  my  body, 
and  for  defonlt  of  such  issue  to  my  right 
heirs  for  ever." 

And  the  qaestion  the  Court  has  to 
answer,  we  apprehend,  is,  what  intention 
do  these  words  express,  when  used  by  a 
testator  with  reference  to  such  a  state  of 
the  fig^mily,  and  in  a  will  containing  such 
previous  limitations,  and  saeh  a  declara- 
tion of  the  testator's  desire  to  prevent 
tiie  dispersion  of  hia  estates  amongst  seve- 
ral persons  P 

Nbw  Ssbibs,  42.— Excbx). 


The  Court  of  Exchequer  came  to  the 

conclusion  that  the  intention  expressed  by 
the  testator  was,  that  his  estates  as  an 
entirety  were  to  go  to  all  the  issue  of  his 
body  successively  according  to  their  order, 
and  that  the  only  means  of  effecting  that 
intention  was  to  apply  the  doctrine  of 
MandeviUe's  Case  (6),  and  construe  the 
will  as  creating  what  has  been  sometimes 
called  a  quasi  entail,  as  if  the  estate  had 
been  conveyed  to  the  testator  himself  and 
the  heirs  of  his  body. 

If  this  be  correct,  there  was  a  vested 
remainder  in  tail  general  created,  which 
descended  on  Sir  F.  Blake,  the  third 
baronet,  and  as  he  has  executed  a  disen- 
tailing deed,  and  all  the  previous  estates 
have  expired,  his  devisees,  who  are  the 
defendants,  have  the  title,  and  all  the 
plaintiffs  fail. 

The  plaintiffs  in  the  cases  now  before 
as  dispute  the  propriety  of  this  deci> 
sion. 

AiiLOOOD  V.  Blake  (Ist  and  2nd  actions). 

These  two  actions  are  brought  to  re- 
cover different  portions  of  the  property 
from  different  defendants,  bat  are  in  truth 
one.  It  was  contended  for  the  plaintiffs 
thattheeffectof  the  penultimate  clause  was 
to  create  a  devise  to  a  class,  namely,  to  all 
the  issue  of  the  testator's  body  who  should 
be  in  existence  at  the  time  when  the  last 
estate  in  tail  male  should  expire  from  the 
dying  out  of  all  the  issue  who  took  nnder 
the  previous  limitations.  It  was  argued 
that  this  devise  vested  the  remainder  in  the 
four  children  of  Sarah  who  were  living  at 
the  testator's  death,  and  that  the  class 
would  open  to  receive  each  fresh  person 
born  afterwards  who  was  the  issue  of  the 
testator's  body,  not  being  one  of  those 
who  might  take  under  the  previous  limi- 
tations in  the  will.  As  the  devise  is  of 
the  "  estates  "  of  the  testator,  these  par- 
ties (if  this  construction  is  to  prevail) 
would  have  taken  the  remainder  in  fee 
among  them  as  joint  tonante,  had  it  not 
been  for  the  devise  over  in  d^anlt  of  such 
issue  to  the  testator's  right  heirs.  This 
made  it  necessary  to  contend  that  they 
took  separate  undivided  moieties  in  the 

(6)  Co.  latt.  26  }. 
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estates  each  as  tenant  in  tail  general.     In 
tfae  events  which  have  happened,  the  re- 
salt  woald  he  that  on  the  death  of  Mrs. 
Stag,  the  last  tenant  in  tail  under  the 
previons  limitation,  the  estates  were  to  go 
to  forty-eight  different  persona  as  tenants 
in  tail  general  of  nndivided  moieties  in 
the  whole ;  and  also  that  seyeral  of  those, 
heing  children  of  living  parents,   took 
estates  tail  in  moieties  at  the  same  time 
that  their  parents  took  estates  tail  in 
other  moieties.     It  is  obvious  that  no 
testator  was  likely  to  wish  to  prodnce  this 
result ;  and  it  is  qnite  certam  that  this 
testator  who  in  the  same  will  declares  hia 
desire  "  to  prevent,  as  far  as  may  be,  the 
dispersion  of  my  estates  amongst  several 
persons  "  did  not  wish  to  do  so,  and  this 
was  not  disputed.    It  was  admitted  that  it 
prodnced  a  very  natural  prejudice  against 
the  plaintiffs,  the  Allgoods,   which   was 
said  to  be  only  a  prejudice,  for  the  testator 
had  nsed  words  (according  to  the  argu- 
ment) expressing  an  int^tion  to  make 
this  devise ;  and  in  effect  it  was  argued 
that  the  Court  below,  instead  of  inter- 
preting his  will,  had  made  a  will  for  him. 
We  think  that  the  utmost  shewn  for 
the  plaintiffs  in  these  two  actions  was 
that  a  devise  "  to  the  use  and  behoof  of  all 
and  every  other  the  issue  of  my  body," 
may  &om  the  context  or  otherwise  be 
construed  to  mean  a  devise  to  such  per- 
sons as  answer  that  description  as  a  class. 
But  we  think  that  the  word  "  issue  "  is 
at  least  quite  as  naturally  used  in  the 
sense  of  heirs  of  the  body,  as  a  word  of 
limitation ;  and  oonseqnentiy,  that  the  de- 
cision of  the  Court  below  in  those  two 
cases  was  right.     We  therefore  did  not 
think  it  necessary  to  hear  the  counsel  for 
the  defendants  in  those  two  cases,  but 
gave   judgment   in  them  affirming  the 
judgment  below. 

Beed  v.  Buks. 

The  plaintiff  in  this  action  is  the  heir 
male  of  the  body  of  John  Biced,  the 
eldest  son  of  Sarah  the  daughter  of  the 
testator,  who  died  in  his  lifetime.  Mrs. 
Boach,  who  is  plaintiff  in  the  remain- 
ing action,  is  the  only  daughter  of 
Mrs.  Stag,  the  last  tenant  in  tail  male 
under  the  previons  limitations  of  the  will, 


and  is  also  the  heir  of  the  body  of  the 
testator.  These  two  plaintiffs  agreed  with 
the  defendants  in  contending  that  the 
estates  went  under  the  penultimate  devise 
as  an  entirety  to  some  one  who  would 
take  an  estate  tail  in  remainder  after  the 
estate  in  tail  male  of  Mrs.  Stag.  They 
agreed  with  each  other  in  contending  that 
the  effect  of  the  word  other  was  to  prevent 
this  remainder  from  coming  to  Sir  Francis, 
the  third  baronet,  but  they  differed  from 
each  other  as  to  who  took  the  estate  tail. 
It  was  contended  for  Mr.  Beed  not  only 
that  the  word  "  other  "  did  not  include 
the  issue  who  took  under  the  previons 
limitations,  and  who,  by  the  supposition 
of  the  will,  had  failed  before  the  pennl- 
timate  Umitation  came  into  effect,  but  also 
that  it  did  not  include  Mrs.  Boach,  who 
certainly  was  one  of  the  issue  of  (he 
body  of  the  testator,  who  took  no  estate 
under  the  previous  limitations,  and  who 
has  in  no  sense  of  the  word  foiled  but  is 
now  alive.  We  thought  this  not  a  tenable 
proposition ;  and  as  in  our  opinion  Mrs. 
Boach' s  title,  whether  preferable  to  the 
defendants  or  not,  waa  preferable  to  Mr. 
Beed's,  we  did  not  call  upon  the  counsel 
for  the  defendants  to  argue  in  Mr.  Beed's 
case,  but  affirmed  the  decision  of  the 
Court  below. 

Boach  v.  Blake. 

We  felt  more  difficulty  in  this  case, 
which  we  heard  argued  fully  and  very 
ably  both  for  the  plaintiff  and  for  the 
defendant ;  but  afler  taking  time  to  con- 
sider, we  are  all  of  opinion  that  in  tiiis 
case  also  the  decision  of  the  Court  below 
was  right  and  ought  to  he  affirmed. 

The  words,  "other  the  issue  "of  my 
body,"  used  as  they  are  immediately  after 
speaking  of  the  £ulnre  of  particular  issue, 
do,  in  their  prima  fade  natural  sense, 
mean  issue  different  &om  those  who 
have  been  spoken  of  before.  It  is,  we 
think,  not  so  accurate  to  say  that  the 
word  other  excludes  those  mentioned 
before,  as  to  say  that  it  does  not  include 
them.     , 

For  the  plaintiff  it  was  argued  that 
the  word  had  more  force  of  exclusion, 
and  the  defendant  did  not  admit  that 
it    had    so   much.      Bat   ihe   testator 
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baa  been  here  speaking  of  the  event 
of  the  fiEulare  of  the  issae  to  whom 
he  had  previooaly  limited  estates,  when 
the  estate  which  he  created  by  the  pennl- 
timate  limitation  would  vest  in  possession. 
And  if  he  had  in  contemplation  that  time 
only,  the  isane  of  his  body  (who  had  by 
Bupposition  died  oat)  and  all  and  every 
other  the  issue  of  his  body,  would  together 
ooDstitnte  the  whole  of  the  issue  of  his 
body.  Itisa  very  common  thing  to  read 
woras  creating  an  estate  in  remainder, 
which  are  snch  as  prima  fade  refer  to  the 
expiration  of  the  previous  estate,  and  so 
would  create  an  estate  contingent  till 
that  event  happened,  as  creating  a  vested 
estate  in  remainder  from  the  time  of  the 
testator's  death  ;  cases  to  that  effect  will 
be  found  collected  mJarmam,  on  WiUs  (7). 
They  are  all  cases  in  which  some  violence 
is  done  to  the  words  used,  because  of  the 
great  convenience  of  making  the  estates 
vested  instead  of  contingent,  and  of  the 
probability  that  the .  construction  really 
effectuates  the  intention  of  the  testator. 
And  we  think  that  in  this  case,  the  in< 
tentaon  of  the  testator  clearly  is,  that 
every  one  of  the  other  issue  should  take, 
and  if  it  is  necessary  in  order  to  effectuate 
that  intention,  we  think  the  Court  are 
ftdly  justified  in  construing  the  word 
"  other  "  as  being  used  with  reference  to 
the  time  of  vesting  in  possession,  and  as 
a  word,  not  intended  to  be  operative,  but 
rather  intended  to  be  demonstrative — not 
intended  to  produce  any  effect,  but  to 
make  the  idea  in  the  mind  of  the  testator 
dearer :  an  intention  which  no  doubt  it 
fhlfils  very  ill. 

It  was  said  for  t/tis.  Roach  with  con- 
siderable reason,  that  a  decision  as  to  the 
construction  of  one  will  can  rarely  be  a 
gfuide  as  to  the  construction  of  another 
not  in  the  same  words ;  but  it  seems  to  us 
that  the  counsel  for  the  defendants  are 
justified  in  their  contention,  that  the 
words  of  this  devise  are  so  similar  to  those 
used  in  the  will  set  out  in  the  special 
verdict  in  Burehett  v.  Ihirdant  (8),  that  the 
decision  of  the  House  of  Lords  in  that 
case  that  those  words  created  an  estate 
tail    (the    reasons    for    which   are    un> 

(7)  VoL  i.  p.  764. 

(8)  2  Tent.  311. 


fortunately  not  reported),  mnpt  have  pro- 
ceeded on  some  principle  applicable  to  the 
present  case.  But  the  main  argument  for 
the  plaintiff  was,  that  it  was  in  no  way 
necessary  to  put  any  violence  on  the 
words,  jfor  that  full  effect  could  be  given 
to  the  intention  of  the  testator  to  give  an 
estate  to  each  and  every  of  the  other  issue 
without  construing  the  words  as  creating 
a  vested  estate  tau  general,  which  would 
descend  to  and  vest  in  Sir  Francis,  the 
third  baronet,  as  heir  of  the  body  of  the 
testator. 

Two  ways  in  which  this  might  be  done 
were  suggested.  The  first  was  by  con- 
struing them  as  intended  to  create  an  estate 
in  the  testator,  and  the  heirs  of  his  body, 
exclusive  of  those  heirs  of  his  body  who 
would  take  any  estate  under  the  previous 
limitations  in  the  will.  So  if  Sir  Francis, 
the  third  baronet,  had  a  son  and  a 
daughter,  the  estate  tail  which  would  have 
been  suspended  till  the  birth  of  that 
daughter,  would  then  have  vested  in  her, 
subject  to  an  estate  tail  vesting  in  any 
dax^hter  of  the  son  who  might  ti^ereafter 
be  bom,  and  who  would  come  in  before 
her,  and  that  again  subject  to  be  divested 
on  the  birth  of  a  niece,  the  daughter  of 
her  brother,  if  she  had  one,  and  so  on  as 
long  as  any  male  issue  of  Sir  Francia  the 
J/hird  existed. 

This  the  Solicitor-Creneral  called  an 
"  estate  in  special  tail,"  but  no  such 
estate  ever  has  been  known  up  to  the 
present  time.  "We  do  not  think  any  such 
estate  could  be  created  ;  and  we  think  it 
impossible  to  suppose  that  the  testator 
intended  to  create  such  an  estate.  The 
other  mode  was,  what,  in  my  brother 
Bramwell's  opinion,  the  testator  probably 
wished  to  say,  though  he  did  not  say  it. 
It  was  said  we  ought  to  construe  this 
word  "  other  "  as  meaning  that  an  estate 
in  tail  general  should  be  given  to  the 
daughters  of  the  sons  of  his  eldest  grand- 
son, or  those  who  were  the  heirs  of  their 
bodies  at  the  time  when  the  estates  in 
tail  male  expired,  being  contingent  as  to 
the  person  who  was  to  take  till  uiat  event 
happened.  And  inasmuch  as,  in  the 
event  of  there  being  more  than  one  such 
daughter,  the  estate  would  be  divided 
amongst  them  as  coheiresses  contrary  to 
the  testator's  expressed  desire  to  prevent 
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the  dispersion  of  his  estates  among  seve- 
ral persons,  it  was  aaggeated  that  such 
daughters  were  to  take  in  succession; 
and  on  failure  of  their  issue  a  new  set  of 
contingent  limiiations  were  to  be  implied, 
which  in  the  events  that  have  happened, 
would  have  been  forty-eight  in  number, 
and  might  have  been  many  more.  Per- 
haps if  the  testator  had  given  instructions 
to  an  able  conveyancer,  such  as  the  one 
who  framed  the  earlier  part  of  this  will, 
to  prepare  a  set^tlement  for  him  to  the 
effect  which  my  brother  Bramwell  sug- 
gests, that  conveyancer  might  have  been 
able  to  frame  limitations,  which  would 
have  effectuated  this  intention.  It  would 
not  have  been  easy,  and  the  limitations 
would,  when  expressed,  have  probably 
been  very  voluminous,  but  it  might  per- 
haps have  been  done.  But  we  think  that 
when  we  are  asked  to  crowd  into  the  one 
word  "  other  "  the  whole  of  such  a  compli- 
cated limitation,  we  are  asked  to  put  a  fax 
greater  strain  upon  the  word  than  can  be 
said  to  be  put  upon  it  by  adopting  the 
construction  of  the  Court  of  Exchequer. 
Moreover,  the  construction  contended  for 
on  behalf  of  the  plaintiff,  makes  all  these 
numerous  remainders  contingent,  whilst 
the  other  construction  makes  one  vested 
remainder  which  alone  is  a  strong  reason 
in  &vonr  of  the  latter. 

We  therefore  think  that  the  judgment 
below  should  be  affirmed  in  this  case  also. 
Judgment  affirmed. 

Attorneys — W.  G.  Jesniiigs  and  Nicholl  &  Co., 
for  plaintiffs ;  Oiay  &  Mounsey,  for  defendants. 
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WANT  V.    STALLIBBASS. 
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April  25, 
May  6. 

Vendor  and  Purcliasei — Conditions^ 
Want  of  Title  in  Vendor — Recovery  of 
Deposit. 

Land  was  put  up  for  sale  by  auction, 
subject  to  conditions  (among  others)  that 
"  the  vendors  should  within  seven  days  of  the 
sale  deliver  to  the  purchaser  an  abstract  of 
their  title,  all  objections  and  requisitions  not 
delivered  to  the  v&iidors  within  fourteen  days 


after  the  delivery  of  the  abstract  to  he  oon- 
eidered  as  waived,  a/nd  in  this  renpeet  time 
to  be  of  the  essence  of  the  contract ; "  that 
"  the  vendors  being  trustees  should  not  be 
required  to  obtain  the  concurrence  of  aru/ 
one  interested  in  the  proceeds  of  the  sale ; " 
and  that  "  if  the  purchaser  should  faU  to 
comply  with  the  conditions  his  depotU 
should  be  forfeited."  An  abstract  was  de- 
livered to  the  purchaser  within  seven  days, 
shelving  that  the  property  had  been  de- 
vised to  trustees  {of  whom  the  vendor  was 
the  gurvioor')  upon,  trust  to  pay  the  income 
to  F.  8.  for  life  and  after  kis  death  to  sdl 
amd  divide  the  proceeds  among  his  children; 
and  that  F.  8.  was  still  alive.  The  ab- 
stract did  not  state  whether  he  had  children 
living,  though  there  was  in  faei  eight 
all  of  age: — ^Held,  that  the  vendor 
having  thus  no  title  to  seH  the  property, 
the  purchaser  was  entitled  to  recaeer  hack 
his  deposit,  although  he  had  made  no  re- 
quisition unihin  the  fowrteei^-  day»-^&e 
Court  being  of  opinion  that  the  condition* 
as  to  waiver  and  forfeiture  referred  only  to 
the  waiver  of  requisitions  for  further  infer- 
mution  or  security  in  the  case  of  a  defeeOiie 
title  capable  of  being  made  good  on  the 
defects  being  supplied,  but  not  to  the  case 
of  a  title  wholly  bad. 

Held,  also,  by  Kellt,  G.B.,  thai  tJie  ah- 
stract  delivered  was  not  a  sufficient  abstract. 

Semble,  by  Martin,  B.,  andPoLi,ocK,  B., 
that  tlie  abstract,  if  a  true  abstract  of  <iicA 
tiile  as  the  vendors  had,  suffidenUy  in- 
dicating points  calling  on  the  purchaser 
to  make  further  requisitions,  was  an  abstract 
of  their  title  mthin  the  meaning  of  the  con- 
dition, although  the  title  teas  not  such  as 
the  purchaser  was  bo^ind  to  accept. 

Declaration  for  money  had  and  received. 
Plea,  Never  indebted.     Issue  thereon. 

At  the  trial  before  Martin,  B.,  in  Mid- 
dlesex, it  appeared  that  the  plaintiff 
had  paid  300^  deposit  on  a  purchase 
by  him  of  an  estate,  called  Stone  Farm, 
which  was  put  up  for  sale  by  auction  by 
the  defendant  on  the  14th  of  September, 
1865,  subject  to  the  following,  among 
other,  conditions — "Within  seven  days 
after  the  sale  the  vendors  will  at  their 
own  expense  deliver  to  the  purchaser  an 
abstract  of  their  title  ;  all  objections  and 
requisitions   not  stated  in   writing  and 
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deliyered  to  the  vendors'  solicitors  within 
fourteen  days  from  the  delivery  of  the 
ahstract  shtdl  be  considered  as  waived, 
and  in  this  respect  time  shall  be  of  the 
essence  of  the  contract." 

"  The  vendors  being  [trastees  for  sale 
shall  not  be  required  to  enter  into  any 
covenants  other  than  the  usual  covenants 
against  incumbrances,  nor  shall  they  be 
reqnired  to  obtain  the  concurrence  of 
any  one  interested  in  the  proceeds  of  the 
sale." 

"  If  the  pnrchaser  shall  fail  to  com- 
ply with  these  conditions  his  or  her 
deposit  shall  be  therenpon  actoally  for- 
feited to  the  vendors,  who  shall  be  at 
liberty  to  re-sell  the  property  either  by 
public  auction  or  private  contract  at  such 
time  and  place,  subject  to  such  condi- 
tions, and  in  such  manner  as  they  shall 
think  fit,  and  any  deficiency  in  price  on 
the  re-sale,  and  all  expenses  attending 
the  same,  shall  immediately  afterwards 
be  made  good  to  the  vendors  by  the  de- 
&nlter  at  this  present  sale,  or  shall 
he  recoverable    as    and    for    liquidated 


Within  the  time  stipulated  for,  an  ab  • 
stract  of  title  was  delivered,  which,  after 
bringing  down  the  title  to  one  William 
Waylett,  recited  a  devise  by  him  of  the 
premises  to  trustees  (of  whom  the  de- 
fendant was  the  survivor)  "upon  trust 
to  pay  to  Frederick  Stallibrass,  for 
life,  the  annual  income  arising  from  the 
said  trust  estate,  for  his  own  use ;  and 
from  and  immediately  after  his  decease, 
upon  trust  that  the  trustees  or  trustee 
for  the  time  being  should,  with  all  conve- 
nient speed,  absolutely  sell  and  dispose 
of  the  said  tmst  estate,  either  by  public 
auction  or  private  contract,  to  any  person 
or  persons  whomsoever  for  such  price  or 
prices,  as  to  his  said  trustees  or  trustee  for 
the  time  beine  should  seem  proper ;  and 
the  testator  directed  his  trustees  to  lay 
oat  and  invest  the  proceeds  (after  payment 
thereout  of  all  his  just  debts,  and  funeral 
and  testamentary  expenses,  and  also  all 
costs  of  and  relating  to  such  sale  and  in- 
vestments) in  or  upon  some  of  the  public 
stocks,  or  fbnds  or  on  Government 
security,  or  at  interest  on  freehold  secu- 
rity in  Gbeat  Britain,  and  to  stand  pos- 
seased  thereof  for  the  children  of  the  said 


Frederick  StallibraBS,  as  herein  men- 
tioned." 

The  abstract  also  shewed  that  Frederick 
Stallibrass  was  alive  at  the  time  of  the 
sale,  but  was  silent  as  to  his  children. 
No  requisition  was  made  before  the  13th 
of  October,  1865. 

There  were  in  fiwst  eight  children  living, 
all  of  age.  And  the  trust  was  really  in 
fOiVour  of  such  children  only  as  should 
attain  twenty-one. 

The  verdict  was  entered  for  the  plain- 
tifi*,  with  leave  to  move  ;  and  a  rule  was 
afterwards  obtained  to  enter  the  verdict 
for  the  defendant  on  the  ground  that  the 
plaintifiF  did  not  deliver  any  objections  or 
requisitions  to  the  abstract  of  title  within 
the  time  lindted  by  the  conditions,  and  that 
the  deposit  thereby  became  forfeited. 

Henry  Jameg  and  Joseph  Dixon  now 
shewed  cause  for  the  pl&ntiff,  contending 
that  the  abstract  shewed  on  the  face  of  it 
that  the  vendor  had  no  title  to  sell,  and 
that  he  could  not  compel  the  purchaser  to 
complete — Blacklcrw  v.  Laws  (1) ;  Johnstone 
V.  Baker  (2),  and  Mosley  v.  Hide  (3) ; 
and  that  being  so,  the  al»tract  delivered 
was  in  fact  not  an  abstract  at  aU  within 
the  meaping  of  the  condition  ;  and  con- 
sequently, the  purchaser  was  not  called 
on  to  make  requisitions.  In  any  case  the 
abstract  was  not  sufficient,  the  will  not 
being  properly  disclosed — Oakden  v.  Pike 
(4),  per  Kindersley,  V.C.  The  condition 
as  to  requisitions  applies  only  where  de- 
fects in  what  may  prove  to  be  a  valid 
title  may  be  supplied ;  it  does  not  apply 
where  the  vendor  has  no  title  at  all. 

T.  K.  Kingdon  and  Tapping,  for  the 
defendant  in  support  of  the  rule. — The 
vendors  were  to  deliver  an  abstract  of 
their  title — i.  e.,  of  such  as  they  had.  And 
such  an  abstract  the  defendant  delivered, 
the  extract  from  the  will  being  sufEcient 
to  point  out  to  the  purcluiser  and  the 
vendor  the  matters  which  might  call  for 
further  information.  This  entitles  them  to 
call  on  the  pxirohaser  to  complete — MwireU 

(1)  2  Hare  40. 

(2)  8  Bear.  233. 

(3)  17  Q.B.  Bep.  91 ;  8.  c.  20  Law  J.  Rep.  (m.8.) 
a.B.  539. 

(4)  34  Law  J.  Bep.(i(.8.)  Chanc.  620,  622. 
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V.  Qoodyear  (6) ;  MicholU  v.  Corbett  (6) ; 
and  he  cannot  now  recover  his  deposit— 
Blackburn  ▼.  Smith  (7).  Besides,  in  this 
case  the  parchaaer  not  having  made  any 
requisition  within  the  time  stipulated  for, 
his  deposit  was  forfeited  hy  the  express 
words  of  the  condition.  They  referred  to 
Dart't  Vendor*  and  Purchasers,  e.  4.  «.  3. 
Owr.  adv.  mUt. 

Kellt,  C.B.  (on  May  6), — after  re- 
ferring to  the  conditions  of  sale  and  the 
facts  as  above  stated. — It  is  clear  that 
the  pretended  title  as  it  appeared  on  the 
abstract  was  in  iact  no  title  at  all,  inas- 
much as  it  being  stated  in  the  abstract 
that  Frederick  Stallibrass  was  still  alive, 
the  trustees  had  no  power  to  sell  the 
estate  and  could  confer  no  title  to  it  on  the 
plaintiff.  The  cases  cited  at  the  bar  of 
Blacklmo  v.  Law  (1)  ;  Johnstone  v.  Baker 
(2) ;  and  Moseley  v.  Hide  (3)  are  con- 
olusive  to  this  effect.  I  am  of  opinion, 
therefore,  that  it  was  then  competent  to  the 
plaintiff  at  once  to  throw  up  the  contract 
and  proceed  to  recover  his  deposit  back. 

The  defendant,  however,  contends  that 
the  abstract  having  been  delivered  within 
the  seven  days,  the  plaintiff  was  to  make 
his  objection  within  the  fourteen  days, 
which  he  certainly  did  not.  This  might 
have  been  so,  if  the  title  disclosed  had 
been  merely  a  defective  title,  where,  upon 
objections  made,  the  defects  could  have 
been  supplied  ;  but  where  the  abstract 
which  ought  to  set  forth  a  prima  facie 
•good  title  shews  in  express  terms  that  the 
vendor  has  no  power  to  make  a  title  at 
all,  it  is  not  a  case  for  objection  and 
answer  ;  but  the  abstract  at  once  enables 
the  purchaser  to  say  that  the  vendor  has 
broken  or  had  no  means  of  performing 
his  contract,  and  that  he  is  entitled  to  the 
return  of  his  deposit. 

But  the  vendor  also  contends  that  he 
has  set  forth  enough  of  thewillof  Waylett 
in  the  abstract,  to  shew  that  the  re- 
mainder being  devised  to  children,  it  is 
possible  that  they  by  concurring  in  the 

(5)  1  De  Gez  F.  &  J.  432 ;  a.  c  29  Law  J.  Bep. 
(k.s.)  Chanc.  425. 

(6)  34  Beav.  376. 

(7)  2  Eich.  Rep.  783 ;  s.  c.  18  Law  J.  Rep. 
(113.)  Ezch.  187. 


cony^ance  may  make  the  title  good. 
But  to  this  the  answer  is  twofold :  first, 
that  he  does  not  shew  npon  the  abstract, 
that,  even  if  the  concurrence  of  remain- 
dermen could  make  a  good  title,  there  are 
any  children,  remaindermen,  to  concur ; 
and  second,  and  chiefly,  that  the  pretended 
abstract  is  in  effect  no  abstract  at  all,  and 
BO  no  abstract  can  be  said  to  have  been 
delivered  within  the  seven  days.  This 
appears  from  the  authorities  cited.  Mr. 
Bart,  relied  apon  by  the  defendant, 
lays  it  down  that  an  abstract  "  as  perfect 
aa  the  vendor  could  furnish  it  at  the  date 
of  delivery,  although  it  might  be  of  a  de- 
fective title,  is  good,  if  it  states  with 
sufficient  fulness  the  effect  of  every  in- 
strument that  constitutes  the  title."  But 
here,  the  instrument  that  constituted  the 
title  was  the  will,  and  the  only  clause  in 
it,  fully  set  forth,  shewed  that  die  trustees 
had  no  power  to  sell ;  and  the  clause  con- 
taining the  devise  of  the  remainder  to  the 
children  was  not  fully  set  forth;  bat 
merely  shewed  that  it  was  left  to  the 
children  of  Frederick  Stallibrass ;  and  Uie 
clause  as  now  appearing,  upon  the  whole 
will  coming  before  the  Gonrt,  gives  the 
remainder  only  to  such  of  the  children 
as  should  be  living  at  his  death,  and 
should  attain  the  age  of  twenty-one. 
And  the  abstract  is  silent  as  to  whe- 
ther there  were  any  such  children,  or 
whether  any  were  living  at  the  testa- 
tor's death,  or  ever  attained  the  age  of 
twenty-one.  Therefore  this  instrument, 
the  'mil,  being  in  the  possession  of  the 
vendor,  was  not  stated  with  sufiScient  fiil- 
ness,  and  so  the  abstract  was  not  as  per- 
fect as  the  vendor  could  furnish  it^  and  so 
was  not  sufiicient.  Then  the  case  of  Oalc- 
den  V.  Pike  (4),  cited  for  the  plaintiff, 
shews  that  "  the  omission  of  a  clause  in  a 
will,  if  material,  vitiates  the  abstract ; " 
and  that  "  an  absti-act  which  is  incom- 
plete is  not  an  abstract  at  all  within  the 
meaning  of  the  condition."  Here  then, 
the  abstract  having  shewn  that  the  sale 
was  unauthorized,  a  good  title  could  have 
been  made,  if  at  all,  only  by  the  children 
of  the  marriage  who  had  sorvived  the 
testator,  and  attained  the  age  of  twenfy- 
one,  becoming  parties  to  the  conveyance ; 
and  the  abstract,  by  omitting  the  portion 
of  the  clause',  gave  the  porohaaer  no  op< 
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portanity  of  reqnirmg  infonuation  whe- 
ther there  were  any  such  children,  and 
whether,  if  there  were,  they  were  able 
and  willing  to  become  parties  to  the  con- 
veyance. 

And  though  nnneoeesary  to  the  decision 
of  this  case,  we  may  observe  that,  now 
that  the  facts  are  before  ns,  it  appears 
that  there  were  children  of  the  marriage 
who  survived  the  testator,  and  had  all 
attained  the  age  of  twenty-one;  and 
that  one  or  more  of  them  have  settled 
their  shares,  giving  interests  to  their 
children,  who  are  under  age,  or  who  may 
come  into  existence  hereafter,  though  as 
yet  unborn.  So  that,  npon  the  whole 
evidence,  it  is  impossible  for  the  defendant 
to  make  a  good  title.  I  am,  therefore,  of 
opinion  that  the  plaintiff  is  entitled  to 
recover,  and  that  the  rule  should  be  dis- 
charged. 

PoLLOOK,  B. — The  ground  upon  which 
the  plaintiff  alleges  that  he  is  entitled  to 
recover  his  deposit,  is  that  the  defendant 
has  failed  to  make  a  good  title  to  the 
estate  sold.  The  defendant's  answer  is 
twofold.  He  says — first,  that  there  is  no 
valid  objection  to  the  title ;  and  second, 
that  even  if  there  were,  and  the  defendant 
could  not  enforce  the  sale  by  specific  per- 
formance, or  call  on  the  plaintiff  to  pay 
the  balance  of  the  purchase  money,  yet 
the  plaintiff  has  forfeited  his  deposit  by 
failing  to  comply  with  the  conditions  of 
sale. 

With  respect  to  the  first  contention  on 
the  part  of  the  defendant,  the  facts  are 
these.  The  defendant  was  devisee  under 
the  will  of  William  Haylett,  who  devised 
the  estate  in  question  to  the  defendant, 
ufton  trust  to  pay  to  the  testator's  son-in- 
law,  Frederick  Stallibrass,  during  his  life- 
time, the  annual  income  arising  from  the 
estate ;  and,  after  the  decease  of  the  said 
Frederick  Stallibrass,  to  sell  the  estate, 
and  pay  the  proceeds  to  the  chfldren  of 
the  said  Frederick  Stalh'brass.  At  the 
time  of  the  sale  Frederick  Stallibrass, 
and  his  children,  eight  in  number,  and  all 
of  age,  were  alive.  Under  these  circum- 
stances, it  seems  clear  that  the  defendant 
had  no  such  title  to  the  estate  as  he  could 
have  compelled  the  plaintiff  to  accept, 
and,  oonsec^aently,  no  action  could  have 


been  maintained  for  the  balance  of  the 
purchase  money.  This  proposition  is 
thbronghly  established  by  the  cases  cited 
for  the  plaintiff,  of  Blaehlmo  v.  Laws  (1), 
Johrutone  v.  Baker  (2),  and  Moseley  v. 
Hide  (3). 

The  defendant's  second  contention  is 
based  upon  the  conditions  of  sale.  Now 
when  personal  property  is  sold,  it  is  not 
usual  to  add  any  conditions  of  sale  rer- 
specting  the  title  of  the  vendor ;  and  in 
the  absence  of  any  express  stipulation,  if 
the  vendor  cannot  perform  bis  part  of 
the  contract,  the  same  ground  which  en- 
titles the  vendee  to  resist  payment  of  the 
whole  price  entitles  him  also  to  recover 
back  any  deposit  he  may  have  made  in 
part  payment  thereof,  on  the  ground  that 
there  has  been  a  total  failure  of  conside- 
ration. In  the  case,  however,  of  real 
property,  the  title  to  which  is  a  matter 
requiring  professional  learning,  an  estate 
cannot  change  hands  by  sale  without  the 
interchange  between  the  solicitors  of  the 
vendor  and  vendee  of  what  are  commonly 
known  as  an  abstract  of  title,  and  objec- 
tions thereto  or  requisitions  thereon. 
Every  vendor  of  freehold  property  is 
bound  to  furnish  to  the  intended  pur- 
chaser an  abstract  of  all  the  deeds,  wills 
and  other  instruments,  which  have  been 
executed  with  respect  to  the  land  in 
question  during  the  last  sixty  years ;  and 
if  this  is  not  done  by  a  perfect  abstract, 
the  vendee  may  object,  or  require  further 
information.  The  very  statement  of  this 
practice  shews  the  necessity,  where  there 
is  a  sale  by  auction  of  real  property,  for 
conditions  similar  to  those  embodied  in 
the  present  contract  for  sale ;  and  it  may 
well  be,  that  these  may  be  so  &amed  as 
to  entitle  a  vendor  to  retain  the  deposit, 
although  he  cannot  enforce  the  contract 
against  the  vendee. 

Now,  in  this  case,  the  abstract  was 
sent  to  the  plaintiff's  solicitor  on  the  18th 
of  September,  1865,  and  no  objection  to  it 
was  delivered  until  the  13th  of  October, 
when  more  than  fourteen  days  had 
elapsed.  On  the  part  of  the  plaintiff  it 
was  contended,  that  the  abstract  was  in- 
sufficient,— first,  because  it  shewed  that 
the  defendant  could  not  give  a  good  title 
during  the  lifetime  of  Frederick  Stalli- 
brass, and  secondly,  because  it  failed  to 
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disclose  ihe  real  title  of  the  defendant,  i^^as- 
mnch  as  it  did  not  state  that  there  '^ere  any 
children  of  Frederick  Stallibrass  living. 

If  the  only  question  for  onr  determtn'- 
ation  were,  whether  the  abstract  was  suffi- 
cient, I  should  incline  to  think  that  it  was. 
The  first  objection,  that  it  disclosed  a  faulty 
title,  is  met  in  my  opinion  by  the  answer 
that,  provided  a  vendor  gives  a  true  ab- 
stract of  the  title  which  he  has  at  the 
time,  the  abstract  is  good,  although  the 
title  shewn  by  it  is  bad ;  and  for  this  the 
ruling  of  Rolfe,  B.,  afterwards  upheld  by 
this  Court  in  Blaclcbum  v.  Smith  (7),  is  a 
sufficient  authority.  As  to  the  second 
objection,  the  reference  in  the  abstract  to 
the  will  of  William  Waylett,  and  the  trust 
created  thereby  for  the  children  of 
Frederick  Stallibrass  "  as  therein  men- 
tioned," in  my  view  sufficiently  drew 
the  attention  of  the  vendee  to  the  trusts 
created  by  the  will  to  call  on  him  to  make 
objection  or  requisition,  and  removes  this 
case  from  the  ground  of  decision  acted 
upon  in  the  cases  of  Hohson  v.  Bell  (8) 
and  Oakden  v.  Pike  (4). 

But  I  do  not  think  it  necessary  for 
us  to  pronounce  any  opinion  upon  either 
of  these  objections,  because  the  ques- 
tion here  is  not  whether  the  abstract 
was  " sufficient."  The  words  "sufficient 
abstract "  are  not  used  in  the  conditions 
of  sale ;  the  question  is,  has  the  plaintifif 
by  any  default  on  his  part,  or  breach 
of  the  condition  of  sale,  debarred  him- 
self fi:om  his  right  to  reject  the  in- 
sufficient title  proffered  to  him,  and  to 
recover  back  his  deposit.  The  language 
of  the  third  condition  is  not  that  if  the 
purchaser  does  not  deliver  his  objections 
or  requisitions  within  fourteen  days  he  is 
to  forfeit  his  deposit  or  to  be  taken  to 
have  J^ed  to  comply  with  the  condition 
of  sale,  but  that  by  such  non-delivery 
within  the  specified  time  all  objections  and 
requisitions  shall  be  considered  as  waived ; 
and  if  the  defendant's  contention  were 
correct,  it  follows  that  the  plaintiff  by 
not  objecting  within  the  stipulated  time 
waived  all  objections  to  title,  and 
must  not  merely  forfeit  the  deposit,  but 
must  accept  and  pay  for  the  estate. 


Now  the  right  of  a  vendee  to  a  good 
title  is  a  right  not  merely  growine  out  of 
the  agreement  between  the  parties,  bat 
is  given  by  the  law.  This  is  affirmeid  by 
Lord  St.  Leonards  in  his  work  on  Vendor* 
and  Purchasers,  chap.  8,  sec.  1,  and  is 
supported  by  Hall  v.  Betty  (9)  ;  and  it 
would  be  putting  a  most  unreasonable 
construction  upon  the  conditions  of  sale 
to  hold  that  the  vendee,  by  failing  to  ob- 
ject to  the  abstract  within  the  stipulated 
time,  not  merely  waived  any  requirement 
as  to  further  information  or  fiirther  se- 
curity which  he  might  have  properly 
enforced  against  a  vendor  who  had  a 
valid  title  or  one  capable  of  being  made 
valid,  but  that  he  became  liable  to  accept 
a  title  wholly  bad,  when  the  very  basis  of 
the  contract,  apart  from  the  condition  oi 
sale,  was  that  the  vendor  was  bound  to 
give  a  good  title. 

The  case  has  been  most  carefully  argued, 
but  no  authority  has  been  cited  for  this 
proposition,  nor  do  I  think  it  is  tenable. 

The  basis  of  the  contract  is  that  the 
vendor  has  a  title;  and  although  pur- 
chasers might  by  their  conditions  of 
sale  waive  even  this,  I  do  not  think  the 
plaintiff  has  done  so  here;  and  it  ap- 
pears to  me  that  by  foiling  to  ^ve  any 
objection  or  requisition  witiiin  the  stipu- 
lated time  he  cannot  be  taken  to  hare 
waived  his  right  to  that  which  was  the 
foundation  of  the  whole  contract,  and 
which,  on  the  face  of  the  defendant's 
own  abstract,  is  shewn  not  to  exist.  The 
rule  to  set  aside  the  verdict  for  the 
plaintiff  ought,  therefore,  to  be  dis- 
charged. 

Martin,  B.,  concurred  with  Pollock,  B. 

Bnde  diseliarged. 


Attorneys — M.    K.  Braond,    for   plaintiff;   3t 
Oosset,  for  defendant. 


^8)  2  Bear.  17 
Chanc.  241. 


B.  c.  8  Law  J.  Rep.  (m.8.) 


(9)4  M.&a.410;  8.0. 1 1  Lav.  J. B«^ ("•*•) 
C.P.  256. 
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April  25. 

Pleading — Bill  of  Exchange — Alteration- 
qf  Bate — Ewdence  of  Alteration  vnder  Plea 
of  Non-acceptance. 

When  iheplaintiff  sues  on  a  biU  of  ex- 
change payable  after  date,  and  the  date  of 
the  biU  produced  corretponds  toith  the  date 
gtated  in,  the  declaration,  the  defendant 
may,  under  a  plea  traversing  the  accept- 
ance, prove  that  when  he  accepted  the  bill 
it  bore  a  different  date,  and  that  the  altera- 
tion was  made  tpithovi  his  knowledge  OAid 
after  the  biU  had  been  put  into  circulation. 

Declaration  tliat  the  drawers  "  on  the 
11th  day  of  October,  1872,  by  their  bill 
of  exchange  now  overdue,  directed  to  the 
defendant,  required  the  defendant  to  pay 
to  the"  drawers  "or  order  71Z.  10«.  Gd. 
fonr  months  after  date,  and  the  defendant 
accepted  the  said  bill,  and  the  "  drawers 
"  endorsed  the  same  to  the  plaintiff,  but 
the  defendant  did  not  pay  the   same." 

The  first  plea  traversed  the  acceptance. 
Issue  thereon. 

At  the  trial  before  Martin,  B.,  at 
the  Middlesex  sittings,  on  April  22, 
the  plaintiff  having  produced  the  bill 
and  proved  the  defendant's  handwriting, 
Arthur  Charles  called  the  defendant, 
who '  swore  that  when  he  accepted 
the  biU  it  was  dated  the  1st  of  Octo- 
ber, and  that  he  knew  nothing  of  the 
alteration.  The  plaintiff  objected  that, 
there  being  no  plea  averring  the  altera- 
tion of  the  date,  this  defence  could  not 
avail,  but  Martin,  B.,  held  that  it  could 
be  raised  under  the  plea  traversing  the 
acceptance,  and  directed  the  jury  to  find 
a  verdiot  for  the  defendant,  if  they  be- 
lieved that  the  alteration  of  the  date  was 
made  after  the  acceptance  and  after  the 
bill  was  put  into  circulation,  and  without 
the  defendant's  knowledge  or  consent. 
The  jury  found  a  verdict  for  the  defen- 
dant. 

/.  0.  Qriffiis,  for  the  plaintiff,  now 
moved  for  a  rule  for  a  new  trial  on  the 
ground  of  misdirection. — Thjs  is  a  defence 
in  confession  and  avoidance,  and  requires 
a  special  plea  averring  the  alteration.  It  is 
conceded  that  if  the  alteration  rendered  a 

New  Sbbiss,  42,— Exceeq. 


new  stamp  necessary,  the  defence  would 
be  admissible  under  the  general  issue,  but 
a  new  stamp  was  not  required  here.  The 
question  is  concluded  by  Parry  v.  Nichol- 
son (1),  where  the  facts  were  exactly  the 
same  as  here,  and  it  was  held  that  this 
defence  could  not  be  set  up  under  the 
plea  of  non  accepit.  Parke,  B.,  there  said, 
"  The  date  is  immaterial."  It  is  not  ne- 
cessary to  allege  the  date  accurately  in 
the  declaration,  and  a  declaration  omitting 
the  date  would  not  be  demurrable. 

Keilt,  O.B. — ^I  think  there  ought  to 
be  no  rule,  and  that  the  learned  Judge 
would  have  done  wrong  if  he  had  re- 
served the  point. 

The  bill  when  produced  at  the  trial 
bore  date  11th  of  October — ^the  date 
alleged  in  the  declaration — but  the  defen- 
dant proved  that  the  bill  he  had  accepted 
bore  date  the  Ist  of  October.  Parry  V. 
Nicholson  (1)  was  cited  as  a  decision 
directly  in  point  by  a  Judge  of  the  highest 
authority,  that  the  defence  could  not  be 
set  up  under  the  plea  denying  the  accept- 
ance. There  the  plaintiff  declared  on  a 
bill  made  the  22nd  of  March,  and  the 
defendant  pleaded  that  he  did  not  accept. 
The  bill  when  produced  bore  date  tbo 
22nd,  but,  says  the  report,  "it  was  ob- 
jected on  behalf  of  the  defendant  that 
the  date  had  been  altered  from  the  2nd 
to  the  22nd  day  of  March."  On  that 
statement  merely,  it  may  be  true  that  the 
defendant  was  not  entitled  to  the  verdict, 
because  if  the  alteration  were  made  before 
it  had  been  accepted  the  plaintiff  would 
be  entitled  to  the  verdict,  since,  if  when 
the  defendant  accepted  it,  it  bore  date  the 
22nd,  the  allegation  on  the  record  would 
be  true.  There  is,  however,  reason  to 
doubt  whether  the  facts  were  as  I  have 
supposed.  Baron  Parke  observed,  "  The 
date  is  immaterial."  Though  the  accu- 
racy of  that  very  learned  Judge  was  al- 
most perfect,  yet  I  have  no  hesitation  in 
saying,  that  that  observation  is  inaccurate 
and  contrary  to  the  law.  It  is  clear  that 
in  a '  declaration  on  a  bill  payable  at  a 
certain  time  after  date,  the  date  is 
material.      Supposing  the   &cts  in  that 

(1)  13  Mee.  &  W.  778 ;  ».  c.  14  I*w  J.  Rep. 
(if.s.)  Ezch.  119. 
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case  to  Lave  been  as  I  have  suggested, 
then  the  case  was  well  decided,  but  if  the 
facts  really  were  that  the  alteration  of  the 
date  took  place,  not  only  after  the  bill 
had  been  accepted,  but  after  the  defen- 
dant had  put  it  into  circulation  and  with- 
out his  Imowledge,  then  the  decision  is 
wrong,  and  we  cannot  recognise  it.  I< 
say  this  the  more  confidently  becauBe 
Parke,  B.,  is  reported  to  have  referred  to 
Hemming  v.  Trenery  (2)  as  supporting 
the  decision.  But  Hemming  v.  Trenery 
(2)  was  "  assumpsit  on  a  written  guaran- 
tie  set  forth  in  the  declaration.  Plea, 
non  assumpsit.  On  the  trial  the  instru- 
ment appeared  to  have  been  interlined, 
so  as  materially  to  alter  its  efiFect ;  but 
without  the  interlining  it  corresponded  to 
the  declaration.  The  jury  found  that  the 
interlineation  was  made  after  the  instru- 
ment was  executed.  Held,  that  the  plain- 
tiff was  entitled  to  the  verdict,  whether 
or  not  he  was  privy  to  the  alteration  ;  the 
efiect  of  the  alteration,  if  any,  being  only 
to  discharge  or  modify  the  original  con- 
tract, and  therefore  constituting  a  defence 
which  required  to  be  shewn  by  way  of 
confession  and  avoidance."  That  case, 
therefore,  does  not  support  the  proposition 
which,  it  is  contended,  was  established  by 
the  decision  in  Parry  v.  Nicholson  (1). 

Mastin,  B. — I  do  not  believe  Lord 
Wjensleydale  ever  said  that  in  an  action 
against  the  acceptor  on  a  bill  payable 
three  months  after  date,  which,  when  it 
was  origin^Iy  accepted,  bore  date  the  2nd 
of  March,  and,  after  CMSceptance,  was 
altered  without  the  acceptor's  consent 
from  the  2nd  to  the  22nd,  the  defendant 
could  not  give  any  evidence  of  the  altera- 
tion under  a  plea  denying  the  acceptance, 
when  the  plaintiff  has  declared  on  the 
bill  as  altered.  I  cannot  believe  it  (who- 
ever may  have  reported  him  as  saying 
so),  because  he  -thoroughly  understood 
these  matters.  But  assuming  that  he  did 
say  so,  then  it  must  be  considered  as 
utterly  contrary  to  Cock  v.  Coxicell  (3) 
to  which  my  brother  Pollock  has  referred. 
That  was  an  action  by  the  indorsee  against 
the  acceptor  of  a  bill  dated  the  15th  of 

(2)  9  Ad.  &  E.  926 ;  8.  c  8  Law  J.  Bep.  (xa) 
a.B.  160. 

(8)  2  Cr.  M.  &  R.  291 ;  e.  c.  4  Law  J.  Bep. 
Bep.  (k.3.)  Ezch.  307. 


December,  payable  two  months  after  date. 
At  the  trial  the  defence  was  that  the  bill 
had  been  altered  in  its  date  after  the  ac- 
ceptance and  without  the  defendant's 
knowledge.  It  was  argued  that  the  de- 
fence could  not  be  set  up  under  the  plea 
of  non-aoceptance,  and  tha>t  the  alteration 
should  have  been  specially  pleaded,  but 
the  Court  thought  otherwise.  Bolland, 
B.,  said,  "The  defendant  says  in  sub- 
stance, the  instrument  on  which  yon 
claim  against  me  I  never  accepted.  It 
caimot  be  said  to  be  the  same  instrument 
if  there  has  been  any  alteration."  And 
Alderson,  B.,  says,  "  It  amounts  to  saying 
that  he  did  not  accept  the  bill  set  out  in 
the  declaration." 

This  question  is  fully  diacnssed  in  the 
notes  to  Master  y.  MiUer,  in  Smith's  Lead- 
ing Oases,  vol.  i.  (5th  edition),  p.  817; 
and  Mr.  Smith,  having  all  these  cases  be- 
fore him,  says,  "  Where  the  plaintiff  de- 
clares upon  the  instrument  as  altered, 
there  the  defendant  may  raise  any  available 
defence  arising  out  of  the  alteration  under 
a  plea  denying  the  contract."  Byles  mi 
Bills  says  exactiy  the  same  thing  (4),  and 
shews  the  distinction  between  a  declara- 
tion on  the  bin  in  its  altered  state  and 
one  on  the  bill  in  its  original  condition. 

POIXOCK,  B. — I  never  had  any  doubt 
on  this  question,  which  has  constantly 
been  discussed  in  the  chambers  of  pleadws. 
In  declaring  on  a  bill  of  which  the  date 
has  been  altered,  the  plaintiff  always  has 
the  option  of  alleging  the  original  or  the 
altered  date.  If  he  declares  on  the  al- 
tered date,  the  defendant  need  not  plead 
the  alteration  specially  (see  BuUen  and 
Lealce,  3rd  edition,  p.  532,  V),  bat  may 
rely  on  the  plea  of  non-acceptance.  Thi^ 
wa«  decided  in  Gock  v.  OomoM  (3).  That 
case  was  not  referred  to  in  Parry  v.  Nichol- 
son (1),  but  it  has  never  be^  doubted 
that  it  was  a  good  decision. 

Then  Mr.  (}riffits  argued  that  the  date 
was  immaterial,  and  relied  on  section  49 
of  the  Common  Law  Procedure  Act, 
1852,  as  an  authoriiy  for  that  proposition. 
That  section  enacts  that  "  All  statements 
which  need  not  be  proved,  such  as  the 
statement  of  time,  quantify  and  value, 
where  these  are  immaterial  .  .  .  shall  be 

(4)  Bylei  on  Bills  (10th  edition),  p.  823i  123. 
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omitted."  Bat  the  date  of  a  bill  is 
materia],  and  must  be  proved  as  alleged 
in  the  declaration.  The  defendant  haying 
pleaded  non-acceptanoe,  the  date  was 
most  material  to  the  issne,  which  waa 
whether  he  accepted  a  bill  dated  the  11th 
of  October.  I  qnite  agree  that  we  ought 
not  to  throw  the  least  donbt  on  the  law 
by  granting  a  rule. 

Bule  refused: 

Attomeja — Harper,  Broad  &  Co.,  for  plaintiff; 
Efaegoiy,  Rowcliffes  &  Co.,  for  defendant 


[IN  THE- EXCHEQUER  CHAMBEE.] 
(Appeal  from  the  Gowrt  of  Exchequer.) 

1873.     "]     MOBEISON    V.     THB     UNIVBESAL 

Feb.  14.   >      UABDrE  insubakoe  cohpakt 
May  10.  J        (limited). 

Marine  Inswance — SUp — Polioy — Con- 
eeahnent  of  Material  Fact — Election — Ap- 
peal on  Matter  of  Discretion — Common  Law 
Procedure  Act,  1854,  ««.  86,  41. 

Underwriters  having  agreed  vpon  the 
temufor  a  marine  inguranee  with  the  broker 
of  the  ttsswred,  initiaMed  the  slip  amd  de- 
bited the  broker  wUh  the  premiwm,  in  igno- 
ranee  of  a  fact  material  to  be  comrmmicated 
to  them,  and  htumn  to  the  broker.  Shortly 
afterwards  the  underwriters  discovered  the 
eoneealment,  and  mentioned  it  to  the  broker, 
hut  raised  no  objecUon,  and  afterwards,  at 
iAe  ustiai  time,  executed  and  delivered  to 
the  broker  in  sUence  a  stamped  policy  in 
aeeordanee  with  the  slip.  News  of  a  total 
loss  having  arrived,  they  repudiated  their 
littbUity  on  the  ground  of  the  eoneedlment, 
and  the  assured  sued  them  on  the  polioy. 
%  30  ^  81  Vict.  e.  23. «.  9,  mo  policy  shall 
be  pleaded  or  given  in  evidmce  m  any 
Cowrt,  or  admitted  in  any  Oourt  to  be  good 
or  available  in  law  or  in  Equity  unless  duly 
stamped.  It  was  conceded  that  in  effecting 
marine  inswra/nees,  when  the  slip  is  initialled 
the  contract  is  considered  concluded ;  and  it 
was  proved  to  be  the  usage  to  issue  a 
stamped  policy  in  accordance  vnth  the  slip, 
no  matter  what  might  happen  after  the  sUp 
was  imtialled. 

BiACKBxrsN,  J.,  directed  the  jury  that 
the  underwriters  could  not,  after  discover- 
ing the  concedlmefnt,  toy,  "  we  elect  to  go 


on,"  and  afterwards,  on  hearing  of  the 
loss,  repudiate  the  contract,  but  were  houtid 
within  a  reasonable  time  after  the  die- 
covery  to  elect  whether  they  would  avoid 
the  contract  on  that  ground ;  and  he  asked 
the  jury  whether  the  underwriters  had,  after 
the  discovery,  elected  to  treat  the  policy  as 
subsisting,  telling  them  that  he  himself 
attached  no  weight  to  the  delivery  of  the 
stamped  polioy : — 

Held  (reversing  the  judgment  of  the 
Exchequer'),  that  there  was  no  misdirection 
of  which  the  assured  could  complain ;  that 
since  the  assured  had  not  been  induced  to 
alter  his  position  by  a  belief  that  the  under- 
writers had  deeted  to  treat  the  contract  as 
binding,  the  delivery  of  the  stamped  policy 
was  not  an  act  of  estoppel ;  nor  even  prima 
facie  evidence  of  an  election,  so  as  to  make 
it  incumbent  on  the  widenoriters  to  shew 
that  the  assured  did  not  understand,  or 
had  no  right  to  understand,  the  conduct  of 
the  underwriters  as  an  election. 

Upon  an  appeal  to  the  Exchequer  Chamber 
from  a  decision  of  the  Oourt  below,  making 
absolute  a  nUe  for  a  new  trial,  the  respon- 
dent cannot  support  that  decision  on  the 
ground  that  the  verdict  vms  agaiiist  the 
weight  of  evidence ;  for  under  the  Common 
Law  Procedure  Act,  1854,  the  Court  of 
Appeal  has  no  jurisdiction  to  entertain  that 
question  in  any  form. 

Appeal  from  a  decision  of  the  Court  of 
Exchequer,  making  absolnte  a  mle  for  a 
new  trial,  reported  at  pa^e  17. 

Benjamin  (Butt  and  James  MeUor  with 
him),  for  the  defendants,  appellants,  con- 
tended that  the  deliveiy  of  the  stamped 
policy  waa  not  any  evidence  of  an  election, 
since  the  proved  usage  was  to  deliver  it, 
even  after  the  underwriters  had  discoverd 
that  they  had  been  induced  to  initial  the 
slip  by  the  concealment  of  a  material  &eb ; 
that  the  assured  would  have  no  means  of 
bringing  the  question  into  Court  (30  &  31 
Vict.  c.  23.  88.  4,  7,  9)  if  the  underwriters 
made  themselves  the  judges,  and  refused 
to  deliver ;  that  they  would  be  acting  dis- 
honourably in  so  renising ;  that  the  broker 
knew  this,  and  did  not  consider  the  de> 
livery  as  an  election ;  and  that  to  hold 
the  contrary  would  have  the  effect  of  en- 
tirely  changing  the  practice  of  marine  in- 
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snrance.  That  tiiedelireiy  of  the  stamped 
policy  was  a  mere  mechanical  act,  the  ne- 
ceBsary  conaeqaence  of  initiaUing  the  slip, 
and  that  ii,  the  anderwriters  had  snper- 
haman  power  they  would  issne  stamped 
policies  immediately  on  the  making  of  the 
contract.  That  this  being  understood  by 
both  parties,  the  underwriters  were  not 
bound  to  volunteer  an  election ;  that  it 
was  the  interest  of  the  assured  to  have  an 
election  declared,  and  that  it  lay  on  him 
therefore  to  ask  for  it.  He  also  cited  (in 
addition  to  the  cases  referred  to  in  tiie 
Court  below)  Olough  v.  The  London  and 
North  Western  llailway  Company  (1). 

HoVcer  {Herschell  a,nA' McConnell  with 
him),  for  the  plaintiff,  urged  all  the  argu- 
ments used  in  the  Court  below,  except  as 
to  the  point  arising  on  the  contents  of 
Lloyd's  Lists.  He  also  contended  that  he 
was  at  hbeity  to  support  the  decision  be- 
low on  the  ground  that  the  verdict  was 
against  the  weight  of  evidence,  that  being 
one  of  the  grounds  on  which  the  rule  to 
shew  cause  was  granted ;  because  though, 
by  the  Common  Law  Procedure  Act, 
1854,  s.  35,  "  no  appeal  shall  be  allowed  " 
on  such  a  ground,  yet  the  plaintiff  was 
not  appealing;  and  he  argued  that  the 
words  of  section  41,  "  The  Court  of  Ap. 
peal  shall  give  such  judgment  as  ought 
to  have  been  given  in  the  Court  below," 
were  large  enough  to  admit  this  conten- 
tion. 

[Blackbdbh,  J. — ^We  all  think  that 
question  cannot  be  entertained.] 

Cur.  adv.  vuU, 

The  judgment  of  the  Court  (2)  was 
(on  May  10)  read  by 

HoNTMAN,  J. — This  is  an  appeal  by  the 
defendants  &om  a  decision  of  tiie  Court  of 
Exchequer,  making  absolute  a  rule  ob- 
tained by  the  plaint&f  for  a  new  trial.  The 
action  was  brought  by  the  plaintiff,  the 
owner  of  the  ship  Cambria,  on  a  poUcy  on 
chartered  freight,  dated  the  12th  of  Octo- 
ber, 1870,for500J.  The  defendants  pleaded, 
among  other  pleas,  concealment  of  a  mate- 
rial fact.  The  case  came  on  for  trial  before 
Blackburn,  J.,  at  the  Liverpool  Winter 
Assizes,  1871. 

(1)  41  Law  J.  Bep.  (n.s.)  Ezck  17. 

(2)  Blackburn,  J.;  Keuting,  J.;  Mellw,  J.; 
IasI^  J. ;  and  Honyman,  J. 


The  following  were  the  &cts  proved,  so 
far  as  is  material  to  the  question  before 
us :  The  insurance  in  question  was  ef- 
fected by  the  plaintiff  through  his  brokers 
in  London,  Messrs.  Previte  &  Grreig.  On 
the  8th  of  October,  1870,  the  plamtiff 
gave  orders  to  his  brokers  to  insure 
5;000Z.  on  the  ship  and  5,0001.  on  freight, 
and  on  the  lOtn  he  sent  .to  Messn. 
Previte  &  Greig  a  telegram  in  the  follow- 
ing words — "  10th  of  October,  1870,  since 
writing  Saturday,  paragraph  in  Mereury — 
'  Cambria,  quaere  Cameo,  from  New  Orleans, 
aground  on  North  Breaker.'  To-day's 
Mercury  says :  •  the  vassel  on  the  North 
Breaker  reported  yesterday  as  The  Cam- 
bria is  stated  to  be  The  Cameo  from  New 
Orleans ; '  can  you  find  out  at  LloycFs  ?  Let 
me  know  by  wire  before  acting."  The 
broker,  upon  receipt  of  the  orders  and  tele- 
gram, proceeded  to  endeavour  to  aacertun 
whether  the  ship  reported  to  be  agroimd 
was  or  was  not  The  Cambria.  He  accord- 
ingly (as  was  admitted  on  the  part  of  the 
defendants)  in  good  &ith  proceeded  to 
cover  the  risk,  and  prepared  the  usnal 
slip,  and  on  the  12tJi  of  October,  1870,  a 
line  of  500Z.  was  taken  by  the  defendant's 
assistant-underwriter,  Mr.  Prichett  (in 
the  absence  of  Mr.  Fisk,  the  principal  un- 
derwriter), and  that  shp  was  inititJIed  by 
him.  The  broker  did  not  coumiDnicate 
to  Mr.  Prichett  the  orders  he  had  received 
from  the  plaintiff,  or  the  telegram  of  the 
10th,  or  give  the  underwriters  the  oppor- 
tunity of  judging  for  themselves  whether 
the  ship  report^  to  be  aground  was  or 
was  not  The  Cambria.  Information  re- 
lating to  the  grounding  of  The  Cambria 
had  appeared  m  Lloyd's  List  of  the  8th  of 
October,  but,  by  mistake,  had  not  been 
inserted  in  the  Loss  Book,  and  was  not  so 
inserted  till  the  12th  of  October,  after  the 
risk  had  been  taken  by  the  defendants. 
This  was  seen  6y  Mr.  Prichett  shortly 
afterwards  on  the  same  day,  and  he  then 
learnt  from  the  broker  that  he  had  been 
in  possession  of  the  information  which  he 
had  not  communicated  to  him. 

It  was  admitted  that  in  effecting  ma- 
rine insurances  the  matter  is  conEodered 
merely  as  negotiation'  till  the  slip  is  ini- 
tialled, but  that  when  that  is  done,  the 
contract  is  considered  to  be  concloded. 
It  was  proved  to  be  the  usage  of  nnder- 
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writers  to  issne  a  stamped  policy  in  ac- 
cordance with  the  slip,  notwithstanding 
anything  that  might  happen  after  the 
initialling  of  the  slip.  But  it  was  not 
stated  to  be  the  usage  to  do  so  without 
protesting  or  notifying  to  the  assured  that 
it  was  the  intention  of  the  underwriters, 
notwithstEinding  the  delivery  of  a  stamped 
policy,  to  rely  on  the  concealment ;  and 
as  in  general  the  concealment  is  not  dis- 
covered till  after  the  policy  is  issued — 
there  probably  was  no  usage  on  the  sub- 
ject. It  was  farther  proved  to  be  the 
practioe  of  the  defendaiits  always  to  date 
the  policy  as  of  the  date  of  the  slip,  and 
that  the  ordinary  course  of  business  in 
the  defendants'  office  is,  that  the  slips, 
afler  being  initialled,  are  sent  from  the 
underwriting  department  to  the  secre- 
tary's department,  and  there  stamped 
policies  are  filled  up  by  the  clerks  in  ac- 
cordance with  the  slips,  and  signed  by  the 
directors,  and  left  in  the  office  until  called 
for  by  the  brokers.  Accordingly  the  clerks 
in  the  secretary's  department  filled  up  a 
stamped  policy  in  accordance  with  the 
slip,  dating  it  as  of  the  12th  of  October, 
1870,  and  this 'was  executed  by  the  direc- 
tors on  the  14th  or  15th  of  October,  and 
deposited  in  the  usual  way  in  the  office, 
and  taken  away  by  the  brokers'  clerk  on 
the  14th  or  15th.  In  the  meantime,  viz., 
on  the  13th  of  October,  Mr.  Pisk  had  re- 
turned to  London,  and  was  then  informed 
by  Mr.  Prichett  of  the  circumstances 
attending  the  taking  of  the  risk,  and  that 
the  information  about  the  grounding  had 
not  been  communicated  to  him  ;  but  it  did 
not  appear  that  Mr.  Fisk  took  any  steps 
in  the  matter,  though  he  stated  that  he 
was  the  person  whose  duty  it  would  be, 
on  ascertaining  there  had  been  a  conceal- 
ment, to  determine  whether  the  insurance 
should  be  carried  out. 

On  the  19th  of  October,  news  was  re- 
ceived that  the  ship  lost  was  the  Gambria, 
and  the  defendants  on  the  next  day  gave 
notice  to  the  brokers  that  they  repu- 
diated all  liability.  Except  this  the 
defendants  never  gave  any  notice  to  the 
plaintiff  or  his  brokers — or  protested  in 
any  way  against  being  liable  on  the 
policy.  The  premium  was  debited  to 
the  broker  in  the  usual  way  but  was  not 
payable  till. the  8th  of  November,  and 


was  tendered  to  the  defendants  afler  the 
20th  of  October  but  refused  by  them. 

The  learned  Judge  told  the  jury  that 
when  an  underwriter  discovers  that  there 
has  been  a  material  concealment  in  ef- 
fecting the  insurance  he  is  not  bound  to 
put  an  end  to  the  policy,  but  has  a  right  at 
his  election  to  say,  "  You  have  been  guilty 
of  a  concealment  which  would  entitle  me 
to  determine  the  policy,  but  I  prefer  to 
go  on  with  it ; "  bjit  he  cannot  say,  "  I  elect 
to  go  on,"  and  then,  when  he  hears  there 
is  a  loss  say,  "  now  that  I  hear  there  is  a 
loss,  I  will  not  recognise  the  policy."  He 
cannot  keep  the  contract  and  get  rid  of  it 
too.  He  has  a  right  to  say,  "  Take  back 
your  premium  and  make  the  contract  a 
nullity,"  or  to  say,  "  You  have  done  what 
has  entitled  me  to  get  rid  of  the  contract^ 
but  I  will  keep  the  premium  and  go  on." 
He  has  a  perfect  right  to  do  either  of 
those  things,  and  when  he  has  got  notice 
of  the  concealment  he  is  bound  to  make 
his  election  within  a  reasonable  time ;  he 
is  not  bound  to  do  it  with  desperately  hot 
speed.  A  man  cannot  wait  to  take  his 
chance,  he  must  elect  within  a  reasonable 
time. 

The  learned  Judge  then  examined  the 
evidence,  and  pointed  out  to  the  jury 
that  Mr.  Prichett  knew  on  the  12Ui  of 
the  concealment  by  the  broker ;  that  on 
that  day  he  told  Mr.  Fisk  so,  and  that 
Mr.  Fisk  was  the  man  k>  determine  whe< 
ther  the  premiam  should  be  returned ; 
that  he  knew  on  the  13th  of  October  of 
the  non-disclosure,  and  that  he  might 
have  returned  the  premium,  or  had  a 
right  to  say  he  would  return  the  premium, 
and  that  the  return  of  the  premium  would 
indicate  that  he  considered  that  he  was 
not  liable ;  that  no  doubt  if  he  had 
offered  to  return  the  premium,  Mr.  Pre- 
vit6's  answer  would  have  been,  "  I  wiU  not 
take  it,"  but  still  that  Mr.  Fisk  had  no 
right  to  hold  the  premium — ^that  he  could 
not  play  &8t  and  loose — but  must  either 
adopt  or  refuse  it. 

The  learned  Judge  farther  told  thejniy 
that  although  a  good  deal  had  been  said 
about  the  slip  and  the  stamped  policy,  he 
thought  that  as  regarded  that  part  of  the 
case  it  made  no  difference  whatever,  and 
remarked  that  he  believed  (though  the 
jury  probably  knew  better  tihaa  ha  did) 
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that  it  had  been  quite  correctly  stated 
that  the  patting  it  on  the  slip  was  con. 
Bidered  in  £Eur  dealing  and  mercantile 
understanding  as  being  the  contract,  as  if 
it  were  made  on  that  day.  That  this 
would  equally  apply  if  the  contract  had 
actually  issued  as  a  stamped  policy.  The 
learned  Judge  again  drew  the  attention 
of  the  jury  to  the  fact  that  Mr.  Priohett 
knew  of  the  concealment  on  the  12th  and 
tSr.  Fisk  on  the  13th,  and  that  it  was  not 
till  the  20th,  after  the  news  of  the  loss, 
that  any  steps  were  taken  by  the  de- 
fendanta,  and  he  then  asked  the  jury — 
"  Do  you  think  that  the  defendants  having 
the  opportunity — and  taking  into  account 
that  they  should  make  the  election  within 
a  reasonable  time — had  elected  to  go  on 
with  the  contract  P  If  so,  that  puts  an 
end  to  the  defence.  On  this  I  express  no 
opinion  at  all.  I  leave  this  entirely  to 
you." 

Four  questions  were  left  by  the  learned 
Judge  to  the  jury.  The  first  is  immaterial 
as  regards  the  questions  before  us.  In 
answer  to  the  second,  the  jury  found  that 
the  concealment  was  a  material  one.  In 
answer  to  the  third — viz.,  whether  the 
broker  had  a  right  to  suppose  that  the 
underwriters  were  acquainted  with  the 
oontente  of  LloycCs  List — they  said.  No. 
In  answer  to  the  fourth  question,  did  the 
defendant  company,  after  knowledge  that 
the  broker  had  not  disclosed  this  &at, 
elect  to  treat  the  policgr  as  subsisting  P — 
the  jury  replied.  No.  The  learned  Judge 
thereupon  directed  the  verdict  to  be  en- 
tered for  the  defendante. 

In  HilMy  Term,  1872,  Mr.  Holke:;^  for 
the  plaintiff  obtained  a  rtile  nisi  for  a  new 
trial  on  the  ground  of  misdirection,  the 
misdirection  alleged  being  that  the  learned 
Judge  ought  to  have  told  the  jury  that 
the  defendante  were  to  be  presumed  to 
know  the  contente  of  Lloyd's  Lists,  and 
that  the  plaintiff  was  not  bound  to  com- 
municate information  contained  in  them, 
and  that,  on  the  facto  found,  with  re- 
ference to  the  execution  of  the  policy 
without  protest  after  knowledge  of  the 
concealment^  the  Judge  ought  to  have 
directed  the  jury  to  find  for  the  plaintiff; 
and  also  on  the  ground  that  on  tiie  ques- 
tion of  election  the  verdict  was  against 
the  weight  of  evidence.    After  argument 


the  rule  was  made  absolute  for  a  new  trial 
by  the  majority  of  the  Court  of  Exchequer 
(Martin,  B.,  and  BramweU,  B.},  Cleasby, 
B.,  dissenting.  From  this  decision  the  de- 
fendante appealed,  and  we  have  now  to 
determine  whether  the  case  ought  to  go 
down  to  a  new  trial. 

TTpon  the  argument,  it  was  admitted  by 
Mr.  Holker,  who  appeared  for  the  pl^ntiff, 
that  as  the  Court  of  Exchequer  was 
unanimous  on  that  p)art  of  the  rule  relating 
to  Lloyd's  Lists,  and  as  no  leave  to  appeal 
was  given,  it  was  not  open  to  him  to  contend 
before  us  that  the  verdict  could  be  upset 
on  that  ground.  He  also  admitted  that 
he  could  not  contend  that  as  a  matter  of 
law  the  Judge  was  bound  to  tell  the  jniy 
that  the  circumstances  before  mentioned 
relating  to  the  delivery  of  the  policy, 
amounted  to  an  election  to  go  on  witii 
the  insurance.  But  he  drew  our  attention 
to  the  &cto  that  the  defendante  had  made 
no  fresh  entiy  in  their  books — that  iiiey 
had  not  struck  out  the  debit  of  the  pre- 
mium, and  that  the  usage  as  found  was 
only  an  usage  to  deliver  out  a  stamped 
policy  so  as  to  enable  the  assured  to  raise 
the  question,  and  that  it  was  not  found 
to  be  the  usage  to  deliver  it  without  a 
protest  or  reservation  of  the  underwriter's 
lights,  and  he  contended  that  the  learned 
Judge  ought  to  have  told  the  jury  that 
the  defendante  by  not  protesting  when 
they  issued  the  policy,  as  was  done  by 
the  underwritors  in  the  case  of  Nicholson 
V.  Power  (3),  and  by  remaining  quieBoent 
from  the  13th  of  October,  when  Mr.  Fisk 
became  aware  of  the  concealment,  down 
to  the  20th  of  October,  when  they  became 
aware  of  the  loss  of  the  ship,  had  allowed 
the  plaintiff  to  remain  under  the  belief 
that  he  was  insured,  and  could  not,  on 
hearing  of  the  loss,  repudiate  their 
liability.  He  further  submitted  that  the 
learned  Judge  ought  to  have  explained 
to  the  jury  what  amounted  to  the  ex- 
ercise of  election,  and  that  his  omission 
to  do  so  was  equivalent  to  a  misdirection. 
In  our  opinion  this  contention  is  ill 
founded.  The  law  as  to  thenghteofa 
person  who  has  been  induced  by  fraud  to 
enter  into  a  contract,  has  recently  been 
Utid  down  by  this  Conit  in  dough  ▼.  3%a 

(8)  80  Lem  Ztaw*,  K  A  MO. 
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London  and  North  Weatem  BaUu>ay  Oom- 
mmy  (4)  :  "  The  taai  that  the  contract  tras 
induced  by  fraud  did  not  render  the  contract 
Toid  or  prevent  the  property  firom  passing, 
but  merely  gave  the  party  defrauded  a 
right,  on  discovering  the  fraud,  to  elect 
whether  he  would  continue  to  treat  the 
contract  aa  binding,  or  would  disa£Srm 
the  contract  and  resume  his  property. 
This  was  not  controverted  at  the  bar,  and 
it  is  not  necessary  to  cite  authorities  for 
it.  And  we  further  agree  that  the  con- 
tract continues  vaUd  till  the  parfy  de- 
frauded has  determined  his  election  by 
avoiding  it,  as  is  stated  in  Oom.  Big. 
Election  C,  2,  '  if  a  man  once  determines 
his  election,  it  shall  be  determined  for 
ever ' ;  and  as  is  also  stated  in  the  same 
work  C  1, '  the  determination  of  a  man's 
election  shall  be  made  by  express  words  or 
by  act.'  And  consequently,  we  agree  with 
what  seems  to  be  the  opinion  of  all  the 
judges  below  that  if  it  can  be  shewn  that 
the  London  Pianoforte  Company  have  at 
any  time  after  knowledge  of  the  fraud, 
either  by  express  words  or  by  unequivocal 
acts,  affirmed  the  contract,  their  election 
has  been  determined  for  ever.  But  we 
differ  from  them  in  this,  that  we  think  the 
pariy  defrauded  may  keep  the  question 
open  BO  long  as  he  does  nothing  to  affirm 
the  contract.  The  principle  is  precisely 
the  same  as  that  on  which  it  is  held  that 
the  landlord  may  elect  to  avoid  a  lease 
and  bring  ejectment  when  his  tenant  has 
committed  a  forfeiture.  If  with  know- 
ledge of  the  forfeiture,  by  the  receipt 
of  rent  or  other  unequivocal  act,  he  shews 
his  intention  to  treat  the  lease  as  sub- 
sisting, he  has  determined  his  election 
for  ever  and  can  no  longer  avoid  the 
lease.  On  the  other  hand,  if  by  bringing 
ejectment  he  unequivocally  shews  his  m- 
tention  to  treat  the  lease  as  void,  he  has 
determined  his  election  and  cannot  after- 
wards waive  the  forfeiture — Jones  v. 
Carter  (5).  We  cannot  do  better  than 
cite  the  langfuage  of  Bramwell,  B.,  in 
Orofi  V.  Lumdey  (6),  which  precisely  ex- 
presses what  we  mean.  He  says, '  The  com- 
mon ezpressioD,  'waiving  a  forfeiture,' 


(4)  41  Law  J.  Bep.  (ir.s.)  Exch.  22. 
(6)  15  Mee.  &  W.  718. 

(8)  6  H.  L.  Ca».  706 ;  s.  c.  27  I^w  J.  Rep.  (n.s.'> 
Q.B.  321. 


though  sufficiently  correct  for  most  pur- 
poses, is  not  strictly  accurate.  When  a 
lessee  commits  a  breach  of  covenant  on 
which  the  lessor  has  a  right  of  re-entry, 
he  may  elect  to  avoid  or  not  avoid  the 
lease,  and  he  may  do  so  by  deed  or  by 
word;  if  with  notice  he  says,  under 
circumstances  which  bind  him,  that  he 
will  not  avoid  the  lease,  or  does  an  act 
inconsistent  with  his  avoiding,  as  dis- 
training for  rent  (not  under  the  statute 
of  Anne),  or  demanding  subsequent  rent, 
he  elects  not  to  avoid  l£e  lease ;  but  if  he 
says  he  will  avoid  or  does  an  act  incon- 
sistent with  its  continuance,  as  bringing 
ejectment,  he  elects  to  avoid  it.  Li 
strictness,  therefore,  the  question  in  such 
cases  is,  has  the  lessor  having  notice 
of  the  breach  elected  not  to  avoid  the 
lease  ?  or  has  he  elected  to  avoid  it  P  or 
has  he  made  no  election  P  ' 

"  In  all  this  we  agree  and  think  that, 
muiaiis  mutandis,  it  is  applicable  to  the 
election  to  avoid  a  contract  for  fraud.  In 
such  cases  the  question  is,  has  the  person 
on  whom  the  fraud  was  practised,  having 
notice  of  the  fraud,  elected  not  to  avoid 
the  contract  p  or  has  he  elected  to  avoid 
it  ?  or  has  he  made  no  election  P  We 
think  that  so  long  as  he  has  made  no 
election,  he  retains  the  right  to  determine 
it  either  way — subject  to  this,  that  if  in  the 
interval  whilst  be  is  deliberating,  an 
innocent  third  party  has  acquired  an 
interest  in  the  property,  or  if  in  conse- 
quence of  his  delay  the  position  even  of 
the  wrongdoer  is  ejected,  it  will  preclude 
him  from  exercising  his  right  to  rescind. 
And  lapse  of  time  without  rescinding  will 
ftimish  evidence  that  he  has  determined 
to  affirm  the  contract;  and  when  the 
lapse  of  time  is  great,  it  probably  would 
in  practice  be  treated  as  conclusive  evi- 
dence to  shew  that  he  has  so  determined. 
But  we  cannot  see  any  principle,  and  are 
not  aware  of  any  authority,  for  saying 
that  the  mere  fact  that  one  who  ia  a  pariy 
to  the  fraud  has  issued  a  writ,  and  com- 
menced an  action  before  the  rescission,  is 
such  a  change  of  position  as  would  pre- 
clude the  defrauded  party  from  exercising 
his  election  to  rescind." 

In  the  case  now  before  us  the  learned 
Judge  expressly  told  the  jury  that  if  the 
defendants  had  elected  to  go  on  they 
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oonld  not  afterwards  on  hoarine  of  the 
loss  repudiate  their  liability,  and  left  it  to 
the  jury  to  say  whether  the  defendants  had 
elected  to  go  on  with  the  contract,  calling 
their  attention  pointedly  to  the  fact  that 
Mr.  Fiak,  whose  daty  it  was  to  determine 
the  question  whether  the  insurance  should 
be  repudiated,  knew  aU  the  circumstances 
on  the  13th,  and  that  nothing  was  done 
by  the  underwriters  to  repudiate  their 
liability  till  the  20th,  after  the  receipt  of 
the  news  of  the  loss.  It  is  true  that  the 
learned  Judge  told  the  jury  that  he  him- 
self attached  no  weight  to  the  handing 
out  of  the  stamped  policy.  But  even  if 
we  were  of  opinion  that  more  weight 
might  have  been  attributable  to  this  view 
than  was  g^ven  to  it  by  the  learned 
Judge,  this  would  not  amount  to  a  mis- 
direction, nor  can  we  see  that  the  learned 
Judge  failed  in  any  way  properly  to 
explain  to  the  jury  tho  nature  of  an  act 
of  election. 

The  learned  Judge  lurther  told  the 
jury  that  they  were  to  consider  whether 
the  election  was  exercised  within  a  reason- 
able time,  telling  them  that  the  party 
entitled  to  elect  must  do  so  within  a 
i^asonable  time.  It  is  not  necessary  to 
consider  whether  this  direction  is  cor- 
rect, or  whether  the  party  entitled  to 
elect  may  not  do  so  at  any  tmie,  unless  in 
the  meantime  he  has  elected  to  afSrm  the 
contract,  or  unless  the  rights  of  third 
parties  have  intervened,  or  the  other  party 
to  the  contract  has  altered  his  position 
under  the  belief  that  the  contract  was  a 
subsisting  one ;  for,  if  the  latter  be  the 
correct  view,  the  direction  of  the  learned 
Judge  was  too  favourable  to  the  plaintiff, 
and  of  course  he  cannot  complain  of  it. 
If  indeed  it  had  appeared  that  in  conse- 
quence of  the  delay  and  of  any  absence 
of  protest  by  the  defendants  the  plaintiff's 
position  had  been  altered,  and  he  had 
thereby  been  induced  to  believe  that  the 
defendants  intended  to  waive  their  right 
to  avoid  the  contract  of  insurance,  and 
had  consequently  abstained  &om  effecting 
insurance  elsewhere,  we  should  probably 
have  thought  that  though  there  had  been 
in  fact  no  exercise  by  the  defendants  of 
their  right  of  election  the  case  fell  within 
the  view  taken  in  Gloughv,  The  London  and 
North  Western  BaUivay  Company  (4),  and 


that  this  question  ought  to  hare  been 
submitted  to  the  jury.  But  in  truth, 
although  the  plaintiff  was  examined  as  a 
witness  on  his  own  behalf,  he  did  not 
assert  that  he  was  induced  by  the  de- 
fendants' conduct  to  think  the  policy  a 
binding  one,  and  consequently  abstained 
from  effecting  a  fresh  policy.  And  look- 
ing at  the  letters  that  passed  between  the 
plaintiff  and  his  brokers  set  out  in  the 
appendix  to  the  Case  (which  shew  that 
the  broker  could  not  succeed  in  covering 
the  ship  or  fireight  for  any  amount 
beyond  that  already  effected)  it  is  im- 
possible that  any  such  case  could  have 
been  successfully  made,  and  we  therefore 
think  that  the  learned  Judge  would  have 
been  wrong  had  he  left  any  such  question 
to  the  jury. 

It  remains  only  to  examine  the  reasons 
given  by  Martin,  B.,  and  Bramwell,  B., 
for  granting  a  new  trial.  The  letters  to 
which  we  have  alluded  do  not  appear  to 
have  been  brought  before  those  learned 
Judges,  and  we  cannot  help  thinking  that 
if  their  attention  had  been  drawn  to  them 
they  would  probably  have  arrived  at  a 
different  conclusion.  Maitin,  B.,  treats 
the  case  as  one  of  estoppel,  but,  accord- 
ing to  a  long  series  of  cases  like  Piekard 
V.  Seart  (7),  the  estoppel  would  only  arise 
on  proof  that  the  plaintiff  had  been  pre- 
judicially affected  by  a  belief  that  the 
defendants  were  treating  the  contract  as 
binding. 

Bramwell,  B.,  does  not  rest  his  judg- 
ment precisely  on  this  ground,  bat  it  is 
evident  that  he  was  a  good  deal  influenced 
by  the  belief  that  the  defendants'  silence 
prevented  the  plaintiff  insuring  elsewhere, 
which,  as  we  have  pointed  out,  was  not 
the  case.  The  learned  Baron  seems  to 
have  thought  that  it  was  the  duty  of  the 
defendants  within  a  reasonable  time  after 
discovering  the  concealment  to  notify  to 
the  plaintiff  their  intention  to  avoid  the 
policy,  and  that,  by  not  doing  so,  and 
handibg  out  the  pohcy  without  objection, 
they,  in  the  absence  of  any  evidence  to 
explain  their  conduct,  entitled  the  assured 
to  treat  it  as  an  election  not  to  avoid  the 
contract.  It  is  to  be  observed  that  he 
does  not  go  the  length  of  saying  that 

(7)  6  Ad.  &  E.  469. 
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BlackboTD,  J.,  ouglit  to  have  told  the 
jury  that  the  handing  out  of  the  policy 
without  protest  did  in  point  of  law 
amount  to  an  affirmance  of  the  contract, 
which  precluded  the  defendants  from 
afterwards  raising  the  question,  bat  that 
he  ought  to  have  left  to  them  the  ciroam- 
stances  of  the  case  as  putting  the  harden 
of  proof  on  the  defendants  to  shew  that 
the  plaintiff  did  not  understand  or  had  no 
right  to  understand  the  conduct  of  the 
defendants  as  an  election. 

For  the  reasons  already  given  we  think 
that  this  18  not  so,  and  that  if  there  really 
was  no  election  it  is  wholly  immaterial 
whether  the  plaintiff  understood  or  had  a 
right  to  understand  the  conduct  of  the 
defendants  as  amounting  to  an  election, 
unless  under  that  belief  he  altered  his 
position.  For  these  reasons  we  think  that 
tbo  charge  of  the  learned  Judge  is  not 
open  to  any  of  the  objections  made  to  it. 

It  was,  however,  further  contended  by 
Mr.  Holker  that  Ihough  an  application 
for  a  new  trial  on  the  ground  of  the  ver- 
dict being  against  the  evidence  cannot  be 
carried  to  the  Exchequer  Chamber,  it  was 
competent  to  him,  in  supporting  the 
judgment  of  the  Court  below,  to  rely  on 
the  alleged  unsatisfactory  character  of  the 
verdict  as  a  reason  for  allowing  the  rule 
for  a  new  trial  to  stand.  We  are,  how- 
ever, clearly  of  opinion  that  this  is  not 
so.  Bitting  here  as  a  Court  of  Appeal 
we  have  no  jurisdiction  to  deal  with  any- 
thing bat  matters  of  law,  and  cannot 
entertain  the  question  whether  the  ver- 
dict be  or  be  not  satisfactory,  or  any  other 
question  of  mere  discretion.  The  result  is 
that  the  judgment  of  the  Court  of  Exche- 
quer must  bo  reversed,  and  the  rule  for  a 
new  trial  discharged. 

Jttdgmeni  reversed. 


Attornoya— Shaipe,  Furken  &  Co.,  ogenta  for 
Laees,  Banner  &  Co.,  lirerpool,  for  plaintiflb; 
Thomas  &  Hollama,  for  defendanta. 


Nrtr  SsBiBa,  42,— Exciibq. 


[IN   THE   EXCHEQUEB    CHAMBER.] 
(Ajppedlfrom  the  Court  of  Exchequer.') 

1873         f'™^   COMPAUr    OF    PROFBIETOBS 
Mav  12     1        **'    ^^^     SHEFFIELD    WATBB- 
^        '     1.       WORKS   V.   BENNETT. 

Water  Company — Water  Bate  varying 
according  to  "  Bent  "  of  Houses — "  Beat " 
meaning  "  Annual  Value  " — Poor-rates, 
District  Bates  and  Water  Bates  to  be  dO' 
ducted  from  Bent. 

The  plaintiffs  toere  required  by  their 
special  Act  to  furnish  water  to  every  inha- 
bitant occupying  a  house  vnthin  a  certain 
district,  at  a  rate  which  varied  according  to 
the  amount  of  the  "  rent  per  annum  "  of 
such  house.  The  defendant  was  the  owner 
of  several  houses^  which  he  let  to  tenants 
for  various  terms  not  exceeding  three  months. 
In  reject  of  some  of  the  houses  the  defend- 
ant paid  poor-rates,  district  rates  and  water- 
rates,  instead  of  the  tenants,  either  because 
he  had  let  the  houses  on  those  terms,  or  be- 
cause the  obligation  vHis  imposed  on  him  by 
statute : — ^Held  (affirming  the  judgment  of 
the  Court  below),  that  in  calculating  tlie 
water-rate,  the  payments  made  by  the  de- 
fendant in  either  ease  must  be  deducted 
from  the  rents  at  which  the  houses  were  let. 

This  was  an  appeal  from  the  decision  of 
the  Court  of  Exchequer,  giving  judgment 
for  the  defendant  on  a  Special  Case. 
The  facts  are  folly  stated  in  the  report  of 
the  case  below,  41  Law  J.  Rep.  (n.s.) 
Exch.  233. 

Field  {H.  James,  Kemplay  and  Barker 
with  him),  for  the  plaintiffs,  appellants. 
— The  judgment  below  rested  on  the 
ground  that  if  the  plaintiffs'  construction 
of  "  rent "  were  adopted,  strange  conse- 
quences would  follow.  There  are,  how- 
ever, many  anomalies  if  rent  means  "  an- 
nual value ; "  e.g.,  when  the  poor-rate  is 
high  the  "  annaal  value  "  of  some  houses 
wul  be  below  71.,  and  when  low  above  71. 
In  times  of  distress  when  the  poor-rate  is 
extremely  high,  the  landlord  would  get 
hardly  any  or  no  rent,  and  the  n.TiTiTm.1 
value  would  be  almost  nothing ;  can  the 
legislature  have  intended  to  compel  the 
company  to  supply  water  for  nothing? 
Suppose    by  statute  a  portion  of  Shef- 
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field  were  freed  from  rates  and  taxes, 
rents  would  rise,  and  the  sums  actually 
paid  as  rent  woidd  be  the  annual  values ; 
can  it  make  any  difference  in  principle  if 
by  statute  the  owner  is  obliged  to  pay  the 
rates  on  houses  below  a  certain  limit? 
If  the  rates  are  to  be  deducted  from  the 
rent,  so  must  repairs  and  other  items, 
and  where  are  you  to  stop.?  Since  there 
are  anomalies  in  either  of  the  two  con- 
structions, it  is  safest  to  abide  by  the  plain 
literal  meaning  of  the  words  of  section 
79  of  the  Special  Act.  Section  68  of  the 
Waterworks  Glauses  Act,  1847,  makes 
the  water-rate  depend  on  the  "  annual 
value."  That  Act  is  incorporated  with 
the  Special  Act,  except  so  fiur  as  the  lattw 
may  vary  it.  When,  then,  section  79  of 
the  Special  Act  makes  the  water-rate  de- 
pend on- the  "rent,"  the  intention  seems 
clear  that  "  annual  value  "  shall  not  be 
the  test. 

[QuAW,  J.— In  the  Special  Act  "  rent " 
is  not  always  used  accurately  ;  section  80 
speaks  of  a  "  water-rent."] 

In  32  <k  33  Vict.  c.  41.  s.  1,  "  rent " 
dearly  means  gross  rent.  He  also  cited 
the  cases  refen^ed  to  in  the  Gourb  below. 

Manisty  (WUla  and  Gave  with  him), 
for  the  defendant,  was  not  heard. 

BUCKBUSK,  J. — We  are  all  agreed  that 
the  dif&cnlties  and  objections  in  the  way 
of  the  defendant's  construction  of  the 
Special  Act,  which  Mr.  Field  has  pointed 
out,  are  great  and  real.  But  there  are 
also  many  dif&culties  and  objections  in 
the  way  of  the  plaintiffs'  constrcution, 
which  were  pointed  out  by  the  Court 
below,  and  we  think  that  the  latter  pre- 
pondra«te,  and  that  the  Court  below 
adopted  the  true  construction. 

KsATisa,  J.;  Bbett,  J.;  Quain,  J.; 
Gbote,  J. ;  Abchibald,  J. ;  and  Hodt- 
MAN,  J.,  concurred. 

Judgment  affirmed. 

Attone^R — Pitman  and  Lane,  agents  for  Albert 
Smith  &  Son,  Sheffield,  foT  plainti£b  ;  Fattison, 
Wigg  &  Co.,  agents  for  Bromhead,  VTightman 
&  Moore,  Sheffield,  for  defendant. 


SLATEB  V.   JOMES. 
CAPES  V.  BALL. 


1873.      l 

April  28.  / 

Debtor  and  Creditor — ComposHion  wiih 
Creditors — Banh-uptcy  Act,  1869,  section 
126 — Resolution  for  Composition  pleadable 
in  Bar  to  Action  for  Debt  before  Default  in 
Payment  of  Compontion. 

If — c^ler  OR  extraordinary  resolution  to 
accept  a  composition  payable  at  a  future 
time  or  by  imtalmentt,  in  satisfaction  of  the 
debts  due  to  creditors  by  their  debtors,  has 
been  duly  passed,  confirmed  and  registered 
under  section  126  of  the  Bankruptcy  Ad, 
1869 — a  creditor  who  is  bound  by  the 
resolution  sites  for  his  original  debt  be- 
fore default  in  payment  of  the  composition, 
or  of  any  instahnmt,  the  resolution  is  plead- 
able  in  bar  of  the  action. 

In  the  first  of  these  cases.  Slater  v. 
Jones,  the  declaration  alleged  that  the 
plaintifi^  was  the  trustee  of  the  property  of 
P.  and  S.  in  their  liquidation  under  the 
Bankruptcy  Act,  1869,  and  that  Williams 
&  Co.,  on  the  20th  of  September,  1871, 
drew  a  bill  of  exchange,  now  over  due, 
payablo  to  their  brder  for  17Z.  11«.  6i., 
three  months  afler  date,  that  the  defen- 
dant accepted  it  and  WiUiams  &  Co.  en- 
dorsed it  to  P.  &  S.  before  the  presenta- 
tion of  the  petition  for  the  liquidation, 
but  the  defendant  did  not  pay  it. 

Plea — ^that  while  Williams  &  Co.  were 
the  holders  of  the  bill  and  before  it 
had  become  due  and  payable,  and  after 
the  31st  of  December,  1869,  the  defen- 
dant  then  being  a  debtor  unable  to  pay 
his  debts,  summoned,  in  the  manner  pre- 
scribed in  the  Bankruptcy  Act,  1869,  and 
the  Rules  made  in  pursuance  thereof,  a 
general  meeting  of  his  creditors,  which 
was  duly  held  accordingly,  notice  thereof 
having  been  duly  given  in  the  prescribed 
manner  under  the  Act  and  Rales,  and  that 
a  majority  in  number  and  three- fourths  in 
value,  estimated  according  to  the  Act,  of 
the  creditors  of  the  defendant  assembled 
at  the  meeting,  by  an  extraordinary  reso- 
lution within  the  true  intent  and  meaning 
of  the  Act,  resolved  that  a  composition  w 
six  shillings  in  the  pound  on  the  amount 
of  the  defendant's  debts,  whereof  two 
shillings  should  be  payable  in  four 
months,  and  two  shillings  in  eight  months, 
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and  two  Bliilliogs  in  twelve  months  from 
■  the  complete  registration  of  the  resolu- 
tion, shoald  be  accepted  in  satisfaction  of 
the  debts  due  from  the  defendant  to  his 
creditors  respectively ;  that  the  resolation 
was  afterwards  duly  confirmed  by  a  ma- 
jority in  number  and  value,  estimated 
according  to  the  Act,  of  the  defendant's 
creditors  assembled  at  a  sabsequent  gene- 
ral  meeting,  of  which  due  notica  had 
been  given  in  the  prescribed  manner, 
and  which  was  held  at  an  interval  of  not 
less  than  seven  days  nor  more  than  four- 
teen days  from  the  date  of  the  first  meet- 
ing; that  the  defendant  was  present  at 
each  of  the  meetings,  and  produced  to 
the  same  respectively  a  statement  shew- 
ing the  whole  of  his  assets  and  debts, 
and  the  names  and  addresses  of  the  seve- 
ral creditors  to  whom  the  debts  re- 
spectively were  due,  and  amongst  others, 
shewing  the  amount  of  the  bill  as 
being  due  to  Williams  &  Co.,  who  were 
then  the  holders  thereof  whose  names 
and  addresses  were  shewn  in  the  state- 
ment as  creditors  in  respect  thereof; 
that  Williams  &  Co.  accordingly  proved 
the ,  debt  due  upon  the  bill  under  the 
proceedings;  that  all  proceedings  were 
duly  taken  and  had  as  prescribed  by  the 
Act  and  Enles  respectively,  and  that  all 
things  happened  and  were  done,  and  all 
times  elapsed  necessary  to  make  the  ex- 
traordinary resolution  binding  on  all  the 
creditors  of  the  defendant,  including 
Wilhams  &  Co.  and  the  plaintiflF,  and 
to  make  the  composition  a  bar  to  the 
causes  of  action  herein  pleaded  to; 
that  the  several  debts  herein  pleaded  to 
were  and  are  debts  provable  in  bank- 
ruptcy, and  that  after  the  making  and 
passing  of  the  resolutions  and  after  regis- 
tration thereof  Williams  &  Co.  endorsed 
the  bill  to  the  plaintiff,  who  then  had 
notice  of  the  several  premises,  and  that 
the  bill  was  overdue  when  first  endorsed 
to  the  plaintiff;  and  that  the  bill  waB 
endorsed  to  the  plaintiff,  and  he  always 
held  the  same,  without  any  value  or  con- 
sideration. 

Beplication — ^that  the  time  for  the  pay- 
ment of  any  part  of  the  composition  has 
not  elapsed,  and  that  no  part  of  the  same 
has  been  paid  or  tendered  to  be  paid  to 
Williams  &  Co.  or  the  plaintiff. 


Demurrer  to  the  replication  and  joinder 
therein. 

Sub-section  1  of  section  126  of  the 
Bankruptcy  Act,  1869  (32  &  33  Vict, 
c.  71),  enacts — "  The  creditors  of  a  debtor 
unable  to  pay  his  debts  may,  without  any 
proceedings  in  bankruptcy,  by  an  extra- 
ordinary resolution,  resolve  that  a  com- 
position shall  be  accepted  in  satisfaction 
of  the  debts  due  to  them  from  the  debtor." 
Sub-section  7 — "  The  provisions  of  a  com- 
position accepted  by  an  extraordinary 
resolution  in  pursuance  of  this  section 
shall  be  binding  on  all  the  creditors 
whose  names  and  addresses  and  the 
amount  of  the  debts  due  to  whom  are 
shewn  in  the  statement  of  the  debtor 
produced  to  the  meetings  at  which  the 
resolution  has  passed,  but  shall  not  affect 
or  prejudice  the  rights  of  any  other 
creditors." 

Thesiger,  for  the  defendant,  was 
stopped. 

B.  T.  Beid,  for  the  plaintiff. — ^It  is  ad- 
mitted that  section  126  of  the  Bankrupts- 
Act,  1869,  makes  the  composition  "  bind- 
ing" on  the  plaintiff,  but  the  defendant 
must  go  to  the  Bankruptcy  Court  to  enforce 
it,  for  that  Court  alone  can  judge  whether 
he  deserves  protection.  This  compo- 
sition is  an  accord  without  satisftMstion ; 
the  plea  ought  to  allege  payment  moda  ei 
forma.  It  is  immaterial  that  the  time  for 
payment  has  not  yet  arrived.  The  Bank- 
ruptcy Act,  1869,  does  not  make  this 
composition  more  binding  than  would  be 
an  agreement  between  a  debtor  and  cre- 
ditor, that  the  creditor  shall  take  less 
than  his  debt,  and  such  an  agreement  the 
creditor  loay  cancel  at  any  time  before 
satisfaction.  The  creditors  might  have 
agreed  to  release  the  debtor  but  they  have 
not  (1),  and  it  was  held  that  a  composi- 
tion deed  under  section  192  of  the  Bank- 
ruptcy Act,  1861,  which  did  not  contain 
a  release,  could  not  be  pleaded  in  bar  of 
Em  action — Clarke  v.  WiUiamia  (2)  and 

(1)  General  Roto  281  says,  that  the  legolntion 
may  provide  that  the  terms  of  the  compoBition  be 
embodied  in  a  deed,  containing  covenants  (ytUr 
alia)  for  protecting  and  nUating  the  debtor. 

(2)  3  Hurl.  &  C.  608, 1001 ;  s.  e.  81  Law  J.  Bep. 
(K.S.)  Exch.  60, 188. 
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The  Ipstones,  &v.,  Company  v.  Pattinson 
(3).  Martin,  B.,  there  said  that  "  a  bar 
whereby  a  man  is  to  have  his  debt  eztin- 
gaished  most  be  by  the  positive  enactment 
of  the  statute.  ...  If  the  proposition 
contended  for  by  the  defendant  were  cor- 
rect, great  difficulties  would  arise,  for  tlie 
debt  hwing  gone  altogether  could  rwt  be  kept 
alive  for  any  purpose."  The  doctrine  that 
a  right  of  action  once  suspended,  for  ever 
so  short  a  time,  can  never  revive,  was 
clearly  explained  in  Ford  v.  Beech  (4), 
and  has  never  been  doubted.  Now 
Edwards  v.  Cotrib'e  (5)  decided  that  a  com- 
position snch  as  the  present  under  section 
126,  could  not  be  pleaided  in  bar  to  an  action 
by  a  creditor  brought  after  the  debtor  had 
&iled  to  pay  the  composition  at  the  ap- 
pointed time.  If  that  case  is  good  law 
the  plaintiff  might  have  sued  before  default 
in  payment  of  the  composition,  since 
Ford  y.  Beech  (4)  shews  that  the  right  of 
action  could  not  revive.  Edwards  v. 
Coombe  (5)  was  followed  by  the  Lords 
Jostioes  in  Be  Hatton  (6).  If  judgment 
Koes  against  t^e  plaintiff  he  is  barred 
tor  ever,  and  if  the  defendant  fails  to  pay 
the  composition  the  plaintiff  can  recover 
neither  composition  nor  original  debt. 

Thesiger  in  reply. — Judgment  on  this 
plea  will  not  eztmguish  the  original  debt 
nor  preclude  the  plaiutiff  from  suing  for  it 
on  failure  of  payment  of  the  compo- 
sition, for  a  plea  of  judgment  recovered 
against  the  plaintiff  must  shew  that  the 
cause  of  action  was  determined  against 
the  plaintiff  on  grounds  constituting  the 
judgement  a  defence  to  the  present  action 
— BuUen  arid  Leake,  3rd  edit.  p.  675  (o), 
Phillips  V.  Ward  (7),  Walker  v.  NevOl 
(8),  Nemuglon  v.  Levy  (9),  and  Jefs  v. 
Day  (10),  where  to  an  action  for  a  debt 
an  equitable  plea,  that  the  plaintiff  had 

(8)  2  Hnrl.  &  C.  829 ;  s.  c.  33  Lair  J.  Rep.  (n.s.) 
Enh.  193,  195. 

(4)  11  Q.B.  Bep.  842,  867;  b.  &  17  Law  J. 
Bep.  (n.s.)Q.B.  114,  116. 

(6)  41  taw  J.  Rep.  (w.s.)  C.P.  202. 

(6)  41  Law  J.  Rep.  (m.b.)  Bankr.  12. 

(7)  2  Hurl,  &  C.  717 ;  8.  c  88  Law  J.  Rep.  (m.s.) 
Exch.  7. 

(8)  3  HotL  &  C.  403 ;  a.  c.  84  Law  J.  Rep.  (n.s.) 
Exch.  73.  ' 

J 9)  39  Law  3.  Rep.  (i(.8.)  Cl>.  334. 
10)  7  B.  4(  a.  360 ;  B.  c.  86  Law  J.  Rep.  (:r.s.) 
(p  99. 


assigned  the  debt  to  another  (who  had 
given  notice  to  the  defendant),  and  was 
suing  in  fraud  of  the  assignment,  was  held 
good.  Blackburn,  J.,  tibere  said  that  if 
the  right  to  sue  for  the  debt  was  ever 
revested  in  the  plaintiff,  the  judgment  for 
the  defendant  would  be  no  bar  to  the 
action.  No  doubt  the  words  of  section 
126  are  similar  to  those  relating  to  com- 
position deeds  in  the  Act  of  18G1,  but 
those  were  deeds  between  the  parties, 
here  the  statute  steps  in.  The  pro- 
vision in  section  126,  sub-section  7, 
that  a  composition  "  shall  not  affect  or 
prejudice  the  rights  of  any  other  cre- 
ditors," shews  that  the  rights  of  the 
specified  creditors  were  intended  to  be 
affected.  The  framers  of  the  Act  and 
forms  certainly  never  meant  (as  the  plain- 
tiff suggests)  that  the  debtor  should  be 
compelled  to  go  to  the  Bankruptcy  Court 
to  enforce  the  composition,  for  there  is  no 
form  for  such  a  proceeding.  The  forms 
80,  81  and  82  for  enforcement  are  all 
framed  for  application  by  a  creditor. 

The  Court  then  desired  to  hear  the 
argument  for  the  plaintiff  in  Gapes  v.  Bail. 

In  that  case  the  declaration  was  against 
the  defendant  asacceptorof  a  threemonths' 
bill  of  exchange  for  2bl.  drawn  by  Bobin- 
son  on  November,  1, 1872,  and  payable  to 
his  order,  and  indorsed  by  him  to  tlie 
plaintiff,  and  now  over  due. 

Flea. — That  after  accepting  the  bill, 
and  before  action,  the  defendant  in  due 
conformity  with  the  provisions  of  the 
Bankrupts  Act,  1869,  and  the  Rules  made 
pursuant  thereto,  presented  a  petition  for 
a  liquidation  of  his  affairs  by  arrangement 
or  composition ;  that  at  a  general  meeting 
of  the  creditors  convened  and  held  pur- 
suant to  the  Act  and  the  Rules,  on  the 
20th  of  December,  1872,  a  resolution  was 
passed  by  a  majority  in  number  and 
three-fourths  in  value  of  the  creditors, 
agreeing  to  accept  a  composition  of  one 
shilling  in  the  pound  from  the  defendant, 
to  be  paid  within  three  months  after  the 
final  registration  of  the  resolution  ;  that 
the  resolution  was  confirmed  by  a  majority 
in  number  and  value  of  the  creditors  as 
assembled  at  a  subsequent  general  meet- 
ing convened  and  held  in  due  conformity 
with  the  Act  and  the  Rules,  on  the  2na 
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of  Janizary,  1873;  that  the  resolution, 
together  with  the  statement  of  the  de- 
fisadant  as  to  assets  and  debts  required 
by  the  Act  and  the  Bales,  and  made  in 
duo  conformity  therewith,  was  duly  pre- 
sented to  the  Registrar,  who  forthwith 
duly  registered  the  same ;  that  the  defend- 
ant in  that  statement  stated  the  amount  of 
the  bill  and  the  name  and  address  of 
Robinson ;  that  the  plaintiff  became  and 
is  bound  hy  the  resolution  ;  and  that  the 
composition  was  not  at  the  commence- 
ment of  this  action,  nor  is  now  payable. 

Demurrer  to  the  plea,  and  joinder 
therein. 

Wood  Hill,  for  the  plaintiff.— Though 
the  facts  are  not  precisely  identical  with 
those  in  Slater  t.  Jones,  the  same  prin- 
ciple must  decide  both.  That  such  a 
plea  is  no  bar  to  the  action  was  conclu- 
sively decided  by  The  Ipstones,&'c.,  Oo.  v. 
Pattinson  (3)  and  by  In  re  Hatton  (6). 
There  Melli^,  L.J.,  said  that  where  the 
creditors  agree  to  accept  a  composition 
the  debtor  is  not  discharged  unless  he 
pays  the  composition,  and  that  there  is 
nothing  in  the  Act  to  alter  this  state  of 
things.  It  cannot  amount  to  more  than 
a  covenant  not  to  sue  while  the  instal- 
ments are  paid,  and  it  has  been  held  that 
such  a  covenant  is  not  pleadable  in  bar — 
Bay  v.  Jones  (11).  To  hold  that  this 
plea  is  a  bar  will  ho  to  add  to  the  statute 
words  which  the  Courts  have  always 
refused  to  add  to  composition  deeds. 
It  is  conceded  that  payment  of  the  com- 
position would  be  a  oar. 

[Kelly,  C.B. — If  the  plaintiff  has  judg- 
ment, perhaps  the  composition  may  be 
paid  the  next  day  P] 

The  Court  of  Bankruptcy  would  then 
restrain  the  plaintiff  from  proceeding  with 
his  judgment. 

Haselfoot,  for  the  defendant,  was  not 
heard. 

EIellt,  C.B. — I  think  in  both  these 
cases  the  defendant  is  entitled  to  judg- 
ment. In  both  the  question  is  raised 
whether,  when  a  resolution  has  been 
passed  under  section  126  of  the  Bank- 
ruptcy Act,  1869,  to  accept  a  composition 
to  be  paid  by  instalments  or  at  a  future 

(II)  19  Com.  B.  Rep.  N.S.  416;  8.  c.  84  Law 
3.  Rep.  (xa)  CP,  80«. 


time,  a  creditor  who  is  bound  by  that 
resolution  is  disabled  from  suing  for 
his  debt  before  the  time  for  payment 
of  the  composition  or  of  any  in- 
stalment. With  reference  to  the  Bank- 
ruptcy Act  of  1861  and  to  the  cases 
decided  on  it,  it  is  unnecessary  to  say 
more  than  that  there  is  this  distinc- 
tion between  the  statutes  —  The  pro- 
visions of  the  Act  of  1861  are  to  the 
effect  that  where  a  prescribed  majority  of 
the  creditors  agreed  to  accept  a  composi- 
tion,  the  agreement  of  the  majority  should , 
if  certain  conditions  weire  complied  with, 
be  binding  on  the  whole  body.  Com- 
position deeds  were  framed  under  that 
Act  differing  from  one  another  in  a  great 
variety  of  ways,  some  extinguishing  the 
origiiud  debt,  and  some  not.  If  tlie  deed 
contained  a  release  or  equivalent  words, 
it  was  pleadable  in  bar,  but  not  other- 
wise, and  it  was  necessary  to  consider  the 
terms  of  the  deed  to  find  out  whether  the 
parties  intended  that  the  deed  should  be 
a  bar.  But  in  the  Act  of  1869  the  pro- 
visions  are  entirely  different,  and  the  cases 
decided  under  the  Act  of  1861  do  not 
.  apply*  for  there  is  here  no  deed,  and  there- 
fore no  terms  to  be  considered.  The  statute 
does  not  refer  to  the  terms  of  the  resolu- 
tion, but  simply  says  the  creditors  may 
resolve  "  that  a  composition  shall  be 
accepted  in  satisfaction  of  the  debts  due 
to  them  from  the  debtor."  Can  those 
words  possibly  mean  that  immediately 
after  the  resolution  is  made,  a  creditor 
who  has  agreed  to  that  resolution,  can 
bring  an  action  for  his  debt  ?  A  con- 
struction so  repugnant  to  every  principle 
of  reason  would  require  express  words  to 
support  it.  The  debtor  may  have  entered 
into  transactions  upon  the  faith  that 
no  demands  wiU  be  made  upon  him  till 
the  time  for  payment  arrives.  The  cases 
collected  in  note  (»)  to  StarUe  on  EvU 
denee  (vol.  2,  tit.  "  Accord  ")  cited  by 
my  brother  Bramwell  during  the  argu- 
ment, shew  that  where  many  creditors 
agree  to  accept  a  composition  the  consent 
of  the  others  is  a  good  consideration  to 
each  creditor.  It  would  be  entirely  in- 
consistent with  those  cases  to  hold  that 
the  plaintiff's  construction  of  the  statute 
is  the  true  one.  '  ' 

I  think,  therefore,  that  a  creditor  who  is 
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bonnd  by  snch  a  resolntion  as  the  present 
cannot  sne  for  his  original  debt  till  the  time 
for  payment  arrives  and  default  is  made. 

^  to  Jn  re  Hatton  (6),  the  Lords  Jus- 
tices decided  no  more  than  this — that  a 
creditor  may  bring  an  action  to  recover 
his  original  debt  if  the  condition  to  be 
observed  by  the  debtor,  the  payment  of 
the  composition,  be  not  performed.  If 
indeed  the  words  of  Mellish,  L.J.,  be 
read  without  reference  to  the  facts  of  the 
case  before  him,  they  might  support  the 
interpretation  which  the  plaintiff's  counsel 
endeavoured  to  put  upon  them,  but  they 
must  be  taken  seewndvm,  siibjedam 
materiem. 

Then  in  Edwards  v.  Gombe  (6)  the 
language  of  Willes,  J.,  shews  that  in  his 
opinion  until  the  debtor  fails  to  comply 
with  the  conditions  of  the  resolution  the 
creditor  is  restrained  from  suing.  The 
only  reasonable  construction  of  the  statute 
is  to  hold  that  the  resolution  amounts  to 
a  satisfaction  of  the  debt  on  the  debtor 
paying  the  composition. 

As  to  Ford  v.  Beech  (4),  and  the  dif- 
ficulty raised  that  if  judgment  be  given 
against  him  the  plaintiff  cannot  maintain 
anotl)^r  action  for  the  debt  if  the  debtor 
should  fail  to  pay  the  composition,  I  think 
that  looking  at  the  authorities,  and  es- 
pecially at  Edwards  v.  Gombe  (5)  no  such 
objection  can  prevail.  It  is  just  the  same 
as  if  to  an  action  for  a  debt  the  defendant 
pleaded  a  discharge  in  bankruptcy-.  If  the 
discharge  were  afterwards  set  aside  what 
is  there  to  prevent  the  plaintiff  from  bring- 
ing another  action  for  the  original  debt  ? 
The  circumstances  would  be  totally  dif- 
ferent— circumstances  which  formed  no 
part  of  the  judgment  in  the  first  action. 
The  same  reasoning  applies  if  a  bill  of 
exchange  is  given  for  the  price  of  goods. 
If  the  vendor  sues  while  the  bill  is  run- 
ning, judgment  must  be  given  against 
him,  but  that  would  not  stand  in  the 
way  of  his  bringing  another  action  for  the 
price  after  the  bill  has  been  dishonoured. 

Mabtin,  B. — I  am  of  the  same  opinion. 
■1  think  that  in  Slater  v.  Jones  the  plea 
is  good  and  the  replication  bad,  and 
that  in  Gapes  v.  Ball  the  plea  is  good. 
I  am  not  at  all  embarrassed  by  the  deci- 
sioBB  under  the  former  statute,  between 


which  and  the  present  statute  there  is  a 
distinction.  The  statute  of  1861  enacted 
that  "  every  deed  or  instrument  made  or 
entered  into  between  a  debtor  and  his  cre- 
ditors, or  any  of  them,  shall  be  as  valid  and 
effectual  and  binding  on  all  the  creditors 
as  if  they  were  parties  to  the  same,"  pro- 
vided certain  conditions  be  observed.  The 
operation  of  that  was  simply  to  make  a  cer- 
tain instrument  binding  on  persons  who 
had  not  executed  it.  To  find  out  the  ex- 
tent to  which  it  was  binding  you  must  look 
at  the  terms  of  the  instrument.  It  was 
justly  said  that  some  of  the  decisions  on 
that  Act  are  contrary  to  each  other,  but 
the  truth  was  the  Courts  of  law  could  not 
at  first  accept  the  notion  that  persons 
should  be  bound  by  a  document  which  they 
had  never  signed  or  agreed  to.  In  my 
judgment  those  cases  have  nothing  to  do 
with  the  present  one,  which  depends  on 
the  true  construction  of  the  Act  of  1869. 
The  meaning  of  bankruptcy  ia,  that  a  per- 
son gives  up  all  his  propertyfor  the  benefit 
of  his  creditors  that  he  may  get  a  release 
from  his  debts.  Under  the  old  law  the 
bankrupt  got  a  certificate,  and  under  the 
present  he  gets  a  discharge.  But  it  was 
notorious  tiiat  in  many  cases  a  debtor 
and  his  creditors  agreed  that  his  affairs 
should  be  liquidated  by  arrangement ;  that 
is,  the  parties  settled  among  themselves 
how  the  debtor  should  be  released.  The 
Act  of  1869  then  having  in  Parts  I.  to  V. 
provided  for  bankruptcy,  deals  with  Uqni- 
dation  by  arrangement  in  Part  VI.,  and 
then  in  Part  VII.  with  "  composition  with 
creditors."  The  meaning  of  a  composi- 
tion is,  that  instead  of  transferring  all  the 
debtor's  property  to  a  trustee  as  in  bank- 
ruptcy, the  debtor  is  to  keep  his  property 
and  to  get  free  by  paying  the  composition 
which  the  creditors  resolve  to  accept.  The 
first  clause  of  section  126  says,  "  The  cre- 
ditors .  .  .  may  without  any  proceedings 
in  bankruptcy  .  .  .  resolve  that  a  com- 
position shall  be  accepted  in  satisfaction 
of  the  debts  due  to  them  from  the  debtor." 
That  means  that  the  parties  may  agree 
that  one  shilling  shall  be  paid  in  satisfac- 
tion of  a  debt  of  one  pound.  I  do  not 
agree  with  the  view  that  it  means  that  it 
shall  not  operate  as  a  satis&ction  till  the 
composition  is  psid.  Then  the  7th  clause 
says  that  the  proTisioxB  of  a  oompositifln 
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accepted  hj  an  extraordin&j  resolution  in 
pnranance  of  this  section  shall  be  binding 
on  certain  creditors.  Is  it  in  accordance 
with  the  trae  coustraction  of  this  clanse, 
that  after  a  creditor  has  agreed  to  accept 
a  .shilling  in  the  pound,  and  to  let  the 
debtor  remain  in  possession  of  his  pro- 
perty, the  creditor  may  nevertheless  get 
judgment  for  his  debt  and  take  all  the 
debtor's  property  ?  Impossible ;  the  sab- 
stance  of  the  arrangement  being  that  the 
debtor  shall  keep  his  own  property.  I 
think  that  what  the  statute  means  is  an 
agreement  which  ties  the  creditor's  hand 
till  the  time  for  payment  of  the  composi- 
tion ;  and  I  have  some  doubt  whether  it 
does  not  tie  his  hand  still  fiirther.  I  do 
not  wish  to  bind  myself  by  any  expression 
of  opinion  on  this  further  point.  It  may 
be  that  the  Lords  Justices  were  correct 
in  their  decision  that  the  creditor  has  a 
right  of  action  for  the  original  debt  if 
the  composition  is  not  paid  when  due,  but 
I  think  it  may  well  be  argued  that  that  is 
not  the  true  construction  of  the  statute. 

Ford  v.  Beech  (4)  is  no  doubt  good  law. 
Parke,  B.,  there  said,  "  It  is  a  very  old 
and  well  established  principle  of  law  that 
the  right  to  bring  a  personal  action,  once 
existiag  and  by  act  of  the  party  suspended 
for  ever  so  short  a  time,  is  extinguished 
and  discharged,  and  can  never  revive." 
That  is  perfectly  correct,  but  section  126 
simply  enacts  tiiat  the  provisions  of  a 
composition  accepted  in  the  manner  pre- 
scribed shall  be  binding  on  the  creditors. 

Bbahwell,  B. — I  am  of  the  same  opi- 
mon,  but  not  without  some  hesitation. 
The  object  of  the  statute  was  not  to  faci- 
litate agreements  between  willing  pai-ties, 
but  where  certain  of  the  creditors  agreed 
to  bind  themselves,  to  make  that  agree- 
ment binding  also  upon  the  other  credi- 
tors. Here  certain  creditors  agreed  to 
accept  a  composition.  By  incorporating 
the  statute  into  that  agreement,  it  is  an 
agreement  that  the  provisions  of  the  com- 
position shall  be  binding  on  all  the 
creditors  whose  names  and  addresses,  and 
the  amount  of  the  debts  due  to  whom  are 
shewn  in  the  debtor's  statement.  Mr. 
Beid  and  Mr.  Hill  both  admitted  that  the 
agreement  was  binding  on  the  respective 
pkhitifib;  but  the  question  is  to  what 


extent  they  are  bound.  My  doubt  was 
whether  we  might  Qot  be  putting  a  con- 
struction on  the  statute  not  contemplated 
by  those  who  framed  it ;  and  there  is,  in 
my  opinion,  nothing  so  difficult  as  to  draw 
an  Act  of  Parliament  which  shall  embrace 
every  case :  it  is  almost  impossible  to  anti- 
cipate all  the  circumstances  which  will 
arise.  Kow,  do  the  creditors  mean  by 
this  agreement — "  We  make  a  bargaia 
with  you  which  you  can  enforce  in  'equity 
if  we  sue  in  violation  of  our  agreement 
but  it  is  a  bargain  which  does  not  preclude 
us  from  bringing  an  action  till  the  compo- 
sition is  due?"  Do  they  mean  that,  or 
do  they  mean  that  they  shall  not  be  at 
liberty  to  sue  till  default  in  payment  of  the 
composition  ?  Every  one  would  say 
that  it  is  more  reasonable  to  suppose 
the  parties  meant  to  give  the  debtor 
a  defence  without  sending  him  to  equity. 
Therefore,  if  it  is  possible,  we  ought  to 
give  efiPect  to  the  intention  of  the  parties, 
that  the  agreement  should  be  a  hoe  to  an 
action  before  default.  Now  is  it  possible  p 
Turning  to  the  authorities,  the  law 
is  thus  stated  in  Boyd  v.  Hiiid  (12)  by 
Williams,"  J.,  "  The  law  with  respect  to 
defences  founded  on  compositions  between 
a  debtor  and  his  creditors,  appears  not 
to  hpiVe  been  distinctly  defined  until  the 
case  of  Oood  v.  Oheesman  (13).  It  nsed 
to  be  sometimes  laid  down  that  a  right 
of  action  once  vested  could  only  be  hatred 
by  a  release,  or  by  accord  and  satis&ction. 
But  since  ihe  decision  of  that  case,  the 
law  has  been  regarded  as  settled  that  a 
composition  agreement  by  several  credi- 
.  tors,  although  by  parole  so  as  to  be 
incapable  of  operating  as  a  release,  and 
although  unexecuted  so  as  not  to  amount 
in  strictness  to  a  satisfaction,  will  he  a 
good  answer  to  an  action  by  a  creditor  for 
his  original  debt-,  if  lie  accepted  the  new 
agreement  in  satisfaction  thereof;  and  that 
for  such  an  agreement  there  is  a  good  con- 
sideration to  each  creditor,  vi».,  the  under' 
taking  of  tlie  other  compounding  creditors  to 
give  up  a  part  of  their  claim."  If  that  is 
good  law  it  shews  we  may  hold  this 
agreement  a  bar  to  the  present  action, 
drawing    our   conclusion  as  to   the  in- 

(12)  1  Hurl.  &  N.  938,  947;  B.  c.  26  Law  J. 
Bep.  (K.S.)  Ezch.  164,  166. 

(13)  2  B.  &  Ad.  328. 
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tention  of  the  parties  from  the  facia. 
And  I  think  that  this  is  the  more  reason, 
able  as  well  as  the  more  convenient 
oonstmction  of  the  statnte. 

As  to  the  cases  decided  upon  the 
statute  of  1861,  many  of  them  were  on 
compositdon  deeds,  from  which  it  was 
impossible  to  draw  the  same  conolasion  as 
in  the  present  case.  I  think  therefore 
on  principle  that  this  agreement  is  a  bar 
to  the  action. 

Bat  it  is  said  that  there  is  a  difiSculty, 
as  Edwards  v.  Oombe  (6)  and  In  re 
Hatton  (6)  shew  -that  if  defeialt  is  made 
in  payment  of  the  composition,  the 
oriKinal  debt  may  be  saed  for ;  and  Mr. 
Beid  and  Mr.  Hill  (who  argned  very 
well)  contended  that  this  proved  con> 
clnsively  that  the  plaintifiTs  right  of  action 
never  coald  have  been  barred,  since  Ford 
V.  Beech  (4)  is  an  anthority  that  a  right  of 
action  if  once  suspended  is  gone  for  ever. 
It  is  to  be  observed  that  neither  the 
Lords  Justices  in  In  re  Hatton  (6)  nor 
Willes,  J.,  in  Edwards  v.  Gombe  (5),  said 
what  their  decision  would  have  been 
if  the  present  case  had  been  before  them. 
In  Jeffs  V.  Day  (10),  Blaokbam,  J,, 
said  that  if  the  right  of  action  were  ever 
revested  in  the  plaintiff,  the  judgment 
against  him  would  be  no  bar  to  the 
action.  However  that  may  be,  the 
question  is  how  to  reconcile  Ford  v. 
Beech  (4)  with  In  re  SaUon  (6)  and 
EduHM-ds  V.  Gowhe  (5).  Now  neither 
Mellish,  L.J.,  nor  James,  L.J.,  say  that 
the  resolution  would  not  be  a  bar  to  such 
an  action  as  the  present.  Willes,  J.,  not 
only  does  not  say  so,  but  in  saying  that 
the  resolution  is  binding  on  the  creditors 
if  the  debtor  complies  with  the  condi< 
tions  of  that  resolution,  rather  correct-s 
himself  and  says  (14),  "  or  rather  until 
he  fails  to  comply  with  them."  Now, 
I  reconcile  these  cases  in  one  of  two  ways ; 
either  the  agreement  is  defeasible  on 
de&alt  of  payment  (which  is  a  possible 
solution)  so  that  when  the  defeasance 
occurs,  the  plaintiff  has  the  right  to  sue ; 
or  else  we  must  hold  (and  I  incline 
rather  to  this  view)  that  by  these  com* 
position  agreements  the  creditors  not  only 
say  "  we  agree  to  accept  the  composition," 

(14)  41  Law  J.  Rep.  (n.8.)  C.P.  203 ;  8.  c.  Law 
B^.  7  C.P.  622. 


but  tacitly  add,  "and  we  will  not  sue 
you,  and  this  agreement  shall  be  a  bar  to 
an  action;"  and  that  the  debtor  says,  "if 
I  do  not  pay  the  composition,  then  I  will 
pay  the  original  debt."  This  is,  no  doubt, 
putting  words  which  are  not  there  into 
the  agreement,  but  I  think  we  have 
authority  for  doing  so,  for  in  Oood  v. 
Cheesman  (13),  Parke,  J.,  said  that 
assumpsit  would  have  lain  on  either 
side  to  enforce  performance  of  the  new 
agreement,  if  it  had  been  shewn  that 
the  party  suing  had,  as  far  as  lay  in  him, 
fulfilled  his  own  share  of  the  contract. 
There  is  also  another  reason.  Suppose  I 
am  a  creditor  for  a  four  years  old  debt, 
and  I  agree  to  a  resolution  of  this  kind, 
that  the  composition  shall  not  be  paid  for 
two  years,  my  hands  are  tied  for  the  two 
Tears.  Now  if  we  hold  that  the  debtor 
by  implication  agrees  to  pay  his  original 
debt  in  case  he  makes  de&olt  in  the  oom< 
position,  then  the  difficulty  which  the 
Statute  of  Limitations  would  otherwise 
raise  will  be  avoided. 

I  think  that  this  is  a  reasonable  result, 
and  that  we  may  well  hold  that  the  agree- 
ment is  (as  was  held  in  Oood  v.  Cheesman 
(13)  )  a  good  bar  to  this  action,  but  that 
upon  default,  either  there  is  a  defeazanoe 
to  the  bar,  or  that  a  new  cause  of  action 
arises  on  which  the  creditors  may  sue. 
But  since  this  construction  may  not  have 
been  in  the  contemplation  of  those  who 
framed  this  Statute,  it  is  not  unreasonable 
to  say  that  it  is  a  matter  on  which  I  do 
not  feel  great  confidence. 

Pollock,  B. — I  am  of  the  same  opinion, 
but  not  without  considerable  doubt.  I 
am  guided  in  this  decision  by  the  words  of 
the  Act  of  1869,  to  which  we  must  give 
effect  so  as  to  carry  out  the  intention  of 
the  statute,  which  was  to  free  the  debtor 
from  his  liabilities. 

Judgment  for  the  defendants  respte- 
tively. 


Attorneys — W.  A.  Plunkett^  for  plaintiff;  Finse 
&  Son,  for  defendant,  in  Slater  v.  Jona ;  T.  B. 
Appg,  for  plaintiff;  J.  O.  Watson,  for  defendant, 
in  Capes  v.  BaU. 
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BaHway  Oompwny — Contirueium  of  Bv6' 
tial  Ad — Special  Senicet — ToU^aix- 
mile  Clause, 

A  gpeeial  Act,  relaMng  to  the  above  com- 
pany,promded  tliai  where  goods  were  ca/rried 
on  the  company's  railway,  or  partly  on  their 
railway  and  partly  on  some  other  railway  of 
which  they  were  joint  owners,  or  which  they 
had  a  right  to  we,  for  a  less  distance  than 
six  miles,  the  company  should  be  entitled  to 
tcJee  tolls  as  for  six  mdles.  The  Act  also 
provided  that  the  tolls  for  goods  carried 
over  the  company's  line  and  over  portions 
of  other  lines  of  which  they  were  part 
owners,  or  which  they  had  a  right  to  use, 
should  be  computed  as  if  the  company's 
Une  and  the  said  portions  of  the  said  other 
lines  formed  one  railway. 

Goods  were  passed  over  the  Une  of  which 
the  company  were  sole  owners  for  a  distance 
of  less  than  six  miles ;  the  same  goods  on 
their  transit  to  their  ultimate  destination 
passed  over  another  line  of  which  the  com- 
pany was  part  owner  for  a  ^Mtance  of  more 
than  six  miles.  This  latter  line  was  wider 
the  sole  management  of  another  company. 
The  goods  were  aeeotripanied  by  two  aeela- 
ration  notes,  one  made  out  in  the  name  of 
the  first  cmnpdivy  and  the  other  in  the  name 
qf  the  other  company,  but  the  station  of  ulti- 
mate destination  mentioned  in  both  notes 
was  the  same ; — 

Held,  that  the  company  was  not  entitled 
to  split  the  contract,  that  tlie  two  lines  nvust 
he  treated  as  one,  and  thai  the  six-miie 
clause  was  not  appUcdble. 

The  sarnie  Act  cf  Parliament,  whUe  pro- 
viding  the  mammum  rate  of  toUs  to  be 
charged,  made  an  exception  in  remeet  of 
tpecidl  services  to  be  rendered  by  the  com- 
forty  for  loading,  tmloading,  coUection  and 
delivery  of  goods : — Held,  thai  the  com- 
pany were  not  entitled  to  charge  for  special 
services,  though  found  by  a  jury  to  haoe 
been  actually  rendered  by  them ;  the  cus- 
tomer charged  for  such  services,  not  having 
had  the  offer  and  option  first  distinctly 
given  him  of  either  availing  himself  of 
such  services  at  the  company's  rate  of 
charge  or  of  doing  them  himself,  such 
services  being  incidental  to  the  ordinary  bust- 
Nmr  SmoH,  42,— Excheq. 


ness  of  a  carrier,  and  such  as  the  customer, 
itdthout  notice,  might  have  supposed  were 
covered  by  the  company's  charges  for  toU. 

This  was  an  appeal,  npon  a  case  stated, 
from  a  judgment  of  the  Conrt  of  Ex- 
chequer Chamber  affirming  one  of  the 
Court  of  Exchequer  in  mvonr  of  tke 
respondent,  the  defendant  below. 

The  action  was  brought  by  the  plaintiff 
company  to  recover  673Z.  for  conveyance 
of  defendant's  coal  fromHindley  to  Wigan 
Junction  upon  their  railway  from  Slat  of 
December,  1865,  to  13th  of  June,  1866, 
and  also  for  services  rendered  by  them 
incidental  to  such  conveyance,  and  for 
the  rent  of  a  yard.     The  defendant  paid 
76Z.  into  Court,  and  as  to  the  rest  of  the 
claim  he  pleaded  never  indebted  and  set  < 
off;  the  set-off  consisting  of  moneys  paid 
by  him  to  the  company  for  conveyance  of 
his  coal  fiwm  Hindley  to  Wigan  and  else- 
where from  the  Ist  of  January,  1866,  to 
the  31st  of  January,  1868,  and  which  he 
alleged  was  over-cnarged  ;  and  the  ques- 
tion was,  whether  the   company  had  a 
right  to  charge  sixpence  per  ton  for  con- 
veying defendant's  coal  from  Hindley  to 
Wigan,  or  how  much  they  were  entitled 
to  charge  in  addition  to  one  penny  per 
ton.     The  answer  to  this  question  de- 
pended on  the  construction  of  9  &  10 
Vict.  c.  ccxxxi.,  and  of  the  22  &  23  Vict, 
c.  ex.     The  former  of  these  Acts  was  an 
Act  by  which  the  North  tJnion  Bailway 
was  vested  in  the  Lancashire  and  York- 
shire  Railway   Company,   the  appellant 
company,  by  its  then  name  of  the  Man- 
chester and  Leeds  Railway  Company,  and 
in  the  London  and  North  Western  Rail- 
way Company,   then  called   the  Grand 
Junction  Railway  Company.     Section  8 
of  this  Act  declared  the  maximum  rates 
and   tolls  to  be  charged  for  passengers 
and  goods  carried  by  the  two  companies 
over  the  North  Union  Railway,  for  coal  and 
slack,  one  penny  per  ton  per  mile,  and  it 
provided  that  the  companies  might  charge 
tolls  as  for  six  miles  in  respect  of  matters 
passed  over  that  railway  for  a  less  distance 
than  six  miles.     This  latter  provision  was, 
however,  controlled  by  section  14,  which 
provided  that  in  estimating  the  tolls  to  be 
chu-ged  on  coals,  &o.,  passed  over  either 
of  the  railways,  viz.,  the  Grand  Junction 
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or  the  Manchester  and  Leeds,  as  well  as 
over  the  North  Union,  the  distances 
should  be  computed  as  if  the  Grrand 
Junction  or  the  Manchester  and  Leeds 
Railway,  aa  the  ca^  might  be,  formed 
one  railway  with  the  North  Union  Rail- 
way. Section  -17  contained  a  similar  pro- 
vision for  estimating  the  tolls  to  be  tt^en 
for  short  distances  and  for  fractional  parts 
of  a  mile.  Sections  22  an^  23  enacted 
that  an  annuity  should  be  paid  to  the 
North  Union  Railway  by  way  of  purchase- 
money  in  certain  proportions  by  the  two 
companies.  Sections  30  and  31  enacted 
that  that  portion  of  the  North  Union 
Railway,  in  respect  of  which  this  action 
arose,  should  be  managed  and  worked  by 
the  two  companies  jointly,  and  the  profits 
were  to  be  apportioned  between  the  two 
companies.  But  by  subsequent  traffic 
arrangements  between  the  two  companies, 
it  was  worked  by  the  London  and  North 
Western  Railway  Company  solely.  The 
Act  of  22  &  23  Vict.  c.  ex.,  amalgamated 
the  East  Lancashire  Railway  Company 
with  the  Lancashire  and  Yorkshire.  Sec- 
tion 62  repealed  all  provisions  and  enact- 
ments as  to  tolls  contained  in  any  Acts 
relating  to  either  of  the  lines  thereby 
amalgamated,  and  section  63  prescribed 
fresh  tolls  for  goods  carried  not  in  their 
trucks,  viz.,  for  coals,  &c.,  one  penny  per 
ton  per  mile  with  the  six-mile  clause. 
Section  66  provided  the  rate  to  be  charged, 
including  use  of  their  trucks,  but  except- 
ing a  reasonable  charge  for  loading,  un- 
loading and  other  services  incidental  to 
the  businesB  of  a  carrier.  Section  67 
was  that  on  which  the  appellant  company 
most  relied.  It  provided  that  the  com- 
pany should  not  be  compellable  to  provide 
waggons,  but  when  waggons  were  not 
provided  by  them,  a  deduction  of  one- 
eighth  of  a  penny  per  ton  per  mile  should 
be  made  from  the  authorised  tolls ;  "  but 


where  any  articles,"  &c.,  "  shall  be  con- 
veyed on  the  said  railway,  or  on  the  same 
railway  and  any  other  railway  of  which 
the  company  are  joint  owners  or  which 
they  have  the  right  to  use  for  a  less  dis- 
tance than  six  miles,  the  said  company 
are  hereby  empowered  to  demand  tolls, ' 
&c.,  "  for  six  miles."  On  the  other  hand, 
section  69  provided  that  tolls  in  respect 
of  goods  carried  over  the  Lancashire  and 
Yorkshire  Railway,  or  those  portions  of 
railway  of  which  they  were  part  owners, 
or  which  they  had  a  right  to  use,  should 
be  computed  as  if  the  Lancashire  and 
Yorkshire  Railway  and  the  said  portions 
of  the  said  other  railways  formed  one 
line  of  railway. 

The  defendant  was  the  owner  of  a  col- 
liery, called  Ladies'  Lane  Colliery,  at 
Hindley,  about  400  yards  west  of  Hindley 
Station,  on  the  Lancashire  and  Yorkshire 
Railway,  Hindley  Station  being  about 
two  miles  and  a  quarter  from  the  Wigan 
junction,  where  the  North  Union  RoQway 
joins  the  appellant  company's  own  line. 
Me  was  in  the  habit  of  sending  his  coal 
to  Windermere,  and  of  necessity  it  went 
irom  Hindlev  to  Wigan  by  the  Lancashire 
and  Yorkshire  Railway,  and  thence  by 
what  had  been  the  North  Union  Railway 
to  Windermere.  The  practice 'was  this: 
The  defendant  loaded  his  waggons  at  a 
siding  of  his  own.  The  appellant  com- 
pany s  engine  would  then  call  for  them 
and  convey  them  away.  At  the  same  time 
two  declaration  notes,  partly  in  print  and 
partly  in  writing,  were  made,  and  the  ono 
was  delivered  to  the  servant  of  the  com- 
pany, the  other  was  affixed  to  the  loaded 
waggons.  The  declaration  given  to  the 
company's  servant  was  as  follows — 
"  Coal  Declaration 

"  For  the  Lancashire  and  Yorkshire 
Railway  Company  &om  the  collieries  of 
T.  Gidlow,  186  . 


For 

DcBtin&tiozi 

Quality 

Waggons 

Tou 

Owt 

Agency 

Windermere 

Coal 

No.  64 

7 

16 

Per  the  railway  company's  engine  &om 
Hindley  to  Wigan,  dues  to  be  oiarged  to 
the  account  of  T.  Qidlow. 


"  (Signature) 

"  Thomas  Partington." 
"  Coal  Declaration. 
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That  affixed  to  the  waggons  was  as     Railway  Company  from  the  collieries  of 
followB—  T.  Gidlow,  ffindley,  186  . 

"  For  the  London  and  North-Western 


Fw 

Destiimtioti 

aoality 

Waggons 

Ton« 

Cwt. 

A^ney 

Windermere 

Coal 

No.  120 

9 

0 

Per  the  railway  company's  engine  from 
Wisan  to  ,  dnes  to  be  charged 

-to  me  aooonnt  of  Thomas  Gidlow. 
"  (Signature) 

"  Thomas  Partington." 
The  company  charged  him  for  the  con- 
Teyance  of  his  coal  to  Wigan,  nnder  the 
six-mile  clause,  as  if  that  was  a  complete 
contract  in  itself,  and  they  then  in  addition 
charged  him  the  fall  rate  of  tolls  from 
Wigan  to  Windermere,  as  if  that  was 
another  complete  contract.    He  having 
paid  at  this  rate  from  Jannaiy,  1866,  to 
January,  1868,  claimed  to  set  off  the 
amount  paid  by  him  in  excess  of  the 
amount  due  for  the  actual  distiance  against 
the  claim  of  the  company  for  carriage 
during  1865.     The  company  thereupon 
insisted  on  their  right  to  cha^:^  for  spe- 
cial services  in  loading  and  unloading. 
The  defendant  resisted  both  these  claims, 
and  on  action  brought  by  the  company, 
before  Lush,  J.,  and  a  special  jury,  the 
learned  Judge  ruled,  that  the  comptmy 
was  entitled  to  charge  as  for  six  miles, 
and  the  jury  found  the  company  had  ren- 
dered services,  and  theyaBsessed  the  same 
at  a  &rthing  per  ton.      Leave  Was  re- 
served for  the  defendant  to  move  to  enter 
the  verdict  for  him   or  to  reduce  the 
damages.     The  verdict  was  subsequently, 
in  Trmity  Term,  1868,  set  aside,  and  the 
verdiot  entered  for  the  defendant.    On 
appeal  the  Court  of  Exchequer  Chamber 
afilrmed  the  judgment  of  the  Court  of 
Exchequer,  and  held  that  the  company 
were  not  entitled  to  charge  for  the  short 
distance  from  Hindley  to  Wigan  aa  if  it 
was  six  miles.     As  to  the  claim  for  spe- 
cial services,   the  Court  dismissed  that 
part  of  the  plaintiff  company's  case,  as 
it  formed  no  part  of  their  original  de- 
mand. 


On  appeal  to  this  House, 

Sir  John  Eanlake  and  Bdwards  were 
heard  for  thp  appellant  company,  and 
contended,  timt  the  six-mile  clause  ap- 
plied, as  on  the  arrival  of  the  waggons  at 
Wigan,  the  defendant  might  if  he  pleased 
have  altered  their  destination  ;  also  that 
by  the  form  of  the  declaration,  the  London 
and  North  Western  Railway  Company 
and  not  the  appellant  company  was  re- 
sponsible for  the  rest  of  the  journey ;  that 
the  waggons  were  conveyed  from  Wigan 
by  the  London  and  North  Western  Bail- 
way's  engines ;  and  that  this  construc- 
tion was  uierefore  in  conformity  with  the 
object  of  the  six-mile  proviso,  which  was 
that  where  as  here  me  engines  of  the 
company  were  compelled  to  convey  goods 
for  less  than  six  miles,  as  the  usual  mile- 
age tolls  would  not  pay  them  for  doing 
so,  they  might  in  such  caSes  charge  as 
for  six  miles.  As  to  the  charge  for 
services.  If  they  were  allowed  to  charge 
as  for  six  miles,  they  would  not  insist  on 
these  charges ;  otherwise  they  were  enti- 
tled to  a  reasonable  sum,  such  as  the 
jury  had  found  for  them. 

Holker  and  /.  Kay,  for  the  respondent, 
were  not  called  on. 

The  Lord  Chanoillob  (Lobd  Selbosnb). 
— The  first  question  in  this  case  relates  to 
the  claims  which  the  appellants  have  made 
to  charge  for  the  conveyance  of  goods  from 
Hindley  to  Wigan,  a  (£stance  of  less  than 
six  miles,  as  if  it  were  equal  to  six  miles ; 
and  the  question  is,  whether  or  not  under 
the  Act  9  &  10  Vict.  c.  231,  goods  in- 
tended to  be  carried  partly  over  the  rail- 
way  of  the  plaintiffs,  in  this  case  from 
Hindley  to  Wigan,  and  thence  for  a  dis- 
tance over  the  North  Union  Railway, 
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'whicli  )B  now  vested  jointly  in  the  plain- 
tiffs and  in  tbe  London  and  North  Wes- 
tern Bailway  Company,  can  be  treated  as 
the  sabject  of  two  distinct  charges,  fiist 
of  all  in  respect  of  the  distance,  which  is 
less  than  six  miles  from  Hindley  to  Wi> 
gan,  and  afterwards  in  respect  of  the 
ulterior  distance  from  Wigan  towards 
Windermere.  The  eronnd  upon  which  it 
is  contended  that  the  two  distances  are 
to  be  divided,  and  the  charge  as  for  six 
miles  made  as  between  Hindley  and 
Wigan  is,  that  the  g^ods,  although  in- 
tended in  all  these  cases  to  be  sent  on  to- 
wards Windermere,  were  delivered  at 
Hindley,  with  two  distinct  declarations, 
one  applicable  to  the  conveyance  from 
Hindley  to  Wigan  as  by  the  plaintiffs, 
the  L^cashire  and  Yorkshire  Bailway 
Company,  and  the  other  ap^oable  to  the 
fiuther  conveyance  from  Wigan  to  the 
nltimate  destination  as  by  the  London 
and  North  Western  Bailway  Company; 
and  it  is  said  that  that  makes  two 
contracts  with  two  distinct  companies, 
and  that  the  case  is  as  if  the  goods  might 
remain  for  any  time  at  Wig^,  and  as  if 
the  ulterior  transmission  of  the  goods 
from  Wigan  had  been  left  to  be  deter- 
mined by  a  subsequent  and  independent 
contract. 

I  think  there  is  not  any  ground  at  all 
upon  the  facta  of  the  case  for  that  con- 
tention. Under  the  Act  9  &  10  Vict.  o. 
231,  the  plaintiff  company  is  part  ovmer 
with  the  London  and  North  Western 
Bailway  Company^  of  the  line  beyond 
Wigan.  The  powers  to  levy  tolls  and 
make  charges  in  respect  of  conveyance 
on  the  railway  beyond  Wigan  are  joint 
powers  vested  in  the  plaintiff  company 
and  in  the  London  and  North  Western 
Bailway  Company,  and  it  is  for  the  joint 
benefit  of  both  that  all  those  tolls  and 
charges  are  to  be  collected  and  paid.  The 
particular  arrangements  under  which  the 
traffic  is  to  be  managed,  the  line  worked, 
and  the  actual  receipts  collected  and  ac- 
counted for,  are  the  subject  of  clauses  in 
the  Act,  bat  in  substance  the  two  com- 
panies own  as  partners  that  portion  of 
the  line.  The  defendants'  goods  were  de- 
livered to  the  plaintiff  company  at  Hind- 
ley. under  directions  in  writing  that  they 
should  be  sent  to  Wigan  and  from  Wigan 


to  Windermere ;  but  their  ultimate  desti- 
nation was  expressed  in  each  case  to  be 
Windermere,  and  therp  was  no  instance 
of  a  contract  m  which  Wigan  was  Ihe 
ultimate  terminus,  and  I  take  it  that  the 
company,  who  were  interested  not  on^ 
as  sole  owners  in  the  line  between  Hind- 
ley and  Wigan,  but  also  as  part  ownen 
in  the  line  beyond,  when  they  received 
goods  to  be  sent  on  in  that  direction,  re- 
ceived them  under  an  obligation  to  send 
them  to  Wigan,  and  fi^m  Wigan  to  see 
that  they  were  transmitted  forwards. 
Now,  in  that  state  of  things,  the  Act  of 
Parliament  which  created  this  part  o^nier- 
ship  in  the  line  beyond,  appears  to  have 
been  expressly  careful  to  prevent  such  a 
claim  being  made  as  that  which  is  made 
in  the  present  case,  and  the  effect  of  which, 
ii  it  were  allowed,  might  simply  be  that  one 
of  the  partners  might  charge  for  a  distance 
less  than  six  miles  on  one  side  of  Wigan, 
as  if  it  were  six  nulea,  and  the  other  part- 
ner might  chai^  for  a  distance  less  thaa  a^ 
miles  on  the  other  side  of  Wigan,  as  if  it 
were  six  miles,  and  though  I  do  not 
know  whether  the  position  of  the  stations 
would  admit  of  the  case,  yet  the  case  may 
be  imagined  where  the  aggregate  distance 
on  the  two  lines  might  be  less  than  sl^ 
miles,  and  yet  the  chai^  might  be  as  for 
two  distances  of  six  miles.  The  Legisla- 
ture appears  to  have  been  carefdl  to 
provide  against  that  particular  case,  and 
having  g^ven  to  the  plaintiff  company 
the  intOTest  which  it  has  in  the  line 
beyond  Wigan,  and  having  authorised, 
hj  section  8,  the  cha^e  for  a  less  distanop 
than  six  miles  as  if  it  were  six  miles,  it 
proceeds  in  the  14th  section  to  say  that  in 
calculating  the  tolls  on  coal  and  other 
things  TOSsing  as  well  over  the  North 
Union  Bailway  as  over  or  upon  one  or 
other  of  the  railways  there  mentioned, 
one  of  which  is  the  plaintiff  company,  the 
distances  shall  in  all  oases  be  computed 
and  the  toUs  imposed  as  if  the  two  Unas 
formed  one  line  of  railway.  It  is  to  be 
observed  that  throughout  that  section  no 
reference  is  made  to  the  form  of  any  con- 
tract with  the  public,  or  to  the  division  of 
any  such  contract  as  between  one  com- 
pany  or  the  other,  but  in  speaking  of  the 
passage  of  goods  over  both  lines,  it  says 
that  the  computation  shall  be  made  and 
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^  toUi  9)).all  }^  impoBed  in  all  oases  in 
tiie  same  way  as  if  it  were  a  single  line. 
Nothing  can  be  more  reasonable,  because 
in  poiiit  of  &ot  the  legislature  had  made 
it  a  single  line  so  far  as  proprietorship 
was  concerned,  with  this  djfTerence  only, 
that  as  to  part  of  the  line  there  was  a 
joint  ownership,  and  as  to  part  only  a  sole 
ownership.  That  construction  would  be 
confirmed  if  it  were  necessary  by  a  refer- 
ence to  the  other  clauses  of  the  Act, 
Section  17  expressly  refers,  in  a  manner 
which  the  14th  section  does  not,  to  the 
toll§  which  are  aathorised  to  be  taJien  for 
short  distances.  The  subsequent  Act,  The 
Lancashire  and  Yorkshire  and  The  East 
Lancashire  Railways  Amalgamation  Act, 
22  Sb  28  Vict.  o.  x.,  by  the  68rd  section, 
also  proTides  that  with  respect  to  all  the 
goods  and  things  passed  for  a  less  distance 
ihan  six  miles  orer  the  line  of  which  the 
jjancashire  and  Yorkshire  Railway  are 
sole  owners,  or  over  the  same  line  and 
those  portions  of  railway  of  which  they 
are  part  owners,  or  which  they  have  a 
right  to  use,  the  six  mile  charge  may  be 
made ;  bat,  by  the  69th  section,  it  ex- 
preesly  repeats  the  provision  contained  in 
the  earlier  Act,  that  the  tolls,  rates  and 
charges  to  be  taken  by  the  company  in 
respect  of  the  passage  and  conveyance 
of  all  goods  upon  we  Lancashire  and 
Yorkshire  Railway,  and  those  portions  of 
railway  of  which  they  are  part  owners, 
shall  be  so  computed  and  imposed  as  if 
the  whole  formed  one  line  of  railway.  It 
seems  to  me  quite  clear  that  that  principle 
of  computation  ought  to  be  applied  here, 
and  the  whole  most  be  treated  as  one  line 
of  railway ;  and  if  so,  then  these  goods 
which  were  delivered  for  the  purpose  of 
passing,  and  which  did  actually  pass  over 
more  than  six  miles  in  the  aggregate, 
most  be  regarded  as  having  passed  over 
so  mnch  of  one  line  of  railway  ;  therefore 
it  appears  to  me  that  the  Court  of 
Exchequer  Chamber  was  perfectly  right 
as  to  this  part  of  the  case. 

With  regard  to  the  other  part  of  the 
case,  it  is  suggested  that  if  the  right  to 
make  the  six  imle  charge  is  not  estabUshed 
some  special  services  were  rendered  at  the 
Hindley  station,  and  also  at  the  Wigan 
station,  for  which  some  extra  charge,  the 
value  of  which  is  said  to  be  found  by  a 


particnlar  finding  of  the  jnry,  might  law- 
fully be  made  by  the  railway  company. 
It  appears  to  me  very  clearly  that  we 
have  not  before  us  any  materials  from 
which  we  can  draw  in  fiivonr  of  the 
appellants  any  such  conclusion.  It  is 
quite  true  that  by  clause  66  of  the  latter 
of  the  two  Acts  which  have  been  men- 
tioned authority  is  given  to  the  railway 
company  to  charge,  beyond  the  ordinary 
maximum  rate  of  charge,  a  reasonable 
sum  for  loading,  covering  and  unloading 
of  the  goods,  and  for  dehvery  and  collec- 
tion, and  any  other  services  mcidental  to 
the  business  or  duty  of  a  carrier,  where 
such  services  are  actually  performed  by  the 
company,  but  I  cannot  find  in  the  Special 
Case,  or  in  that  which  is  said  to  be  the  find- 
ing of  the  jnry  on  the  subject,  that  any  ser- 
vices of  uie  particular  kind  described  in 
that  clause  and  for  which  an  extra  charge 
might  be  made  were,  in  fact,  rendered  by 
the  company.  It  may  or  may  not  have 
been  so,  but  the  facts  are  not  so  before  us 
as  to  enable  us,  in  my  judgment,  to  come 
to  that  conclusion.  The  finding  of  the 
jury  mentioned  in  the  Special  Case  is, 
that  services  were  rendered  by  the  plain- 
tiff company  to  the  defendant,  of  which 
they  proceed  to  find  the  value,  but  the 
jury  do  not  find  that  these  services  were 
for  collecting,  delivering, .  loading,  cover- 
ing and  unloading  of  goods  and  so  on, 
in  the  words  of  the  clause,  nor  can  I  find 
in  the  statements  ia  the  Special  Case  as  to 
the  services  alleged  to  have  been  rendered, 
anything  which  unequivocally  shews 
such  a  state  of  things  as  to  authorise  the 
conclusion,  as  a  conclusion  of  taat  or  of 
law,  that  the  plaintiffs  are  entitled  to 
make  an  extra  charge  in  respect  of  the 
matters  there  mentioned.  The  statements 
in  the  Special  Case  on  this  matter  do  not 
follow  in  any  particular  the  terms  of  the 
clause  of  the  Act  of  Parliament,  which 
states  for  what  kind  of  services  extra 
charges  may  be  made,  and,  as  &r  as  I  can 
see,  eveiytning  which  is  stated  in  the 
Special  Case  to  have  been  done  may  have 
^en  done  by  the  company  in  the  ordinaiy 
course  of  their  own  business,  and  in  pur- 
suance of  arrangements  made  by  them- 
selves on  their  own  lines,  with  a  view  to 
their  own  convenience;  such  arrangements 
having  regard  to  the  most  convenient 
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and  snitable  manner  of    receiving  and 
taking  charge  of  the  mineral  traffic  sent 
by.  the  defendant  previous  to  forwarding 
it  and  of   afterwards  forwarding   it  on 
their   own  line.       It  is  perfectly  clear 
that  the  case  does  not  say  that  there  was 
any  contract  or  any  communication  with 
the  view  to  a  contract  on  either  dide  under 
which  the  option  was  given  to  the  de- 
fendant of  accepting  from  the  company 
any  services  which  they  were  not  bound  to 
render  in  the  ordinary  course  of  the  per- 
formance of  their  dntj  as  carriers  upon 
their  lines  of  railway.     Until  a  late  date 
in  the  dealings  of  the  parties  no  sugges- 
tion that  there  were  any  such  services 
appears  to  have  been  made ;  only  after 
the  controversy  upon  the  subject  of  the 
six  mile  charge,  a  suggestion  was  indeed 
thrown  out  in  a  letter,  written  on  behalf 
of  the  company,  with  a  view  to  justifying 
the  charge  which  they  had  made,  on  the 
ground  of  its  being  a  reasonable  charge 
for  some  kind  of  services,  but  the  letter 
does  not  in  any  specific  manner  describe 
or  mention  what  those  services  were  or 
might  be.     I  do  not  find  anything  in  that 
letter  to  enable  the  defendant  to  under- 
stand what  were  the  particular  things  in 
respect  of  which  he  was  required  by  the 
company  to  say  that  he  would  or  would  not 
have  them.  There  was  nothing  to  suggest 
to  him  a  question  either  as  to  whether 
the  company  was    bound  to  do    these 
things  without  charge,  or  on  the  other 
hand,  if  they  were  not  bound  to  do  these 
things,  and  were  entitled  if  they  did  them 
to   charge   for   doing   them,    whether   it 
would  not  be  better  that  he  should  make 
arrangements  for  doing  them  himself,  so 
that  the  company  should  not  make  the 
charge.     There  is,  therefore,  as  it  appears 
to  me,  nothing  stated  in  the  Case,  and 
nothing  in  the    company's  letter  even, 
which  would  enable  us  to  separate  such 
services,    if   any    such    were    rendered 
which  the  company  could  charge  for,  from 
those  which  were  not  rendered  by  them, 
properly  speaking,  to  the  defendant,  but 
which  were  merely  arrangements  made 
for  the  convenience  of  their  own  trains 
on  their  own  line.     Therefore  it  appears 
to  me  that  the  appeal  upon  that  point 
fiails  also,  and  I  advise  that  this  appeal 
be  dismissed  with  costs. 


LoKD  Chklmbfobd,  Lobd  Colohsat  and 
LoBD  Oaibns  concoired. 

Judgment  of  the  Court  of  Exehoquer 
Chamber  affirmed,  arid  appeal  dia- 
missed  icith  costs. 

Attomeys — Clarke,  Woodcock  &  RyUind,  a^nts 
for  Grundy  &  Co.,  Manchester,  for  appellanta ; 
Chester,  Urqahart  &  Co.,  agents  for  luchardsan 
&  Dowling,  Bolton-le-Moors,  for  respondent. 


^'f^^.%^/^' 


'  1873.     1  LABCHIN  r.  THB    NOETH  WESTEBH 
Jan.  16.  J  DEPOSIT  BANK.* 

BxXL  of  Sale — Deseryation  of  Qnmtoi'$ 
Oeevpation — "  Aeeouatafd." 

A  clerk  in  the  aocoumtani's  office  of  a 
railway  company  does  not,  m  styling  hkn- 
self  an  "  accountant,"  give  a  suffiaint  de- 
scription of  his  occupation  to  satisfy  th« 
first  section  of  the  BiUs  of  Sale  Act. 

This  was  an  interpleader  issue  in  which 
the  plaintiff  claimed  as  grantee  under  a 
bill  of  sale  against  the  execution  crediton 
of  the  grantor. 

At  the  trial  before  Bramwell,  B.,  at  the 
Surrey  Summer  Assizes,  1872,  it  appealed 
that  Samuel  Whitehead,  the  grantor  of 
the  bill  of  sale,  waa  a  clerk  in  the  ac- 
countant's office  of  the  London  and  North 
Western  Bailway,  and  that  he  occasion- 
ally, after  his  ordinary  office  hours,  was 
employed  to  balance  tradesmen's  books 
in  the  neighbourhood  of  his  residenoe. 
He  was  described  in  the  bill  of  sale  as 
"  of  Kingsdown  Villa,  Avenue  Road,  Ac- 
ton, accoimtant."  Bramwell,  B.,  being  of 
opinion  that  this  was  an  insufficient  de- 
scription of  his  residence  and  ocoapation 
Sor  the  purposes  of  the  Bills  of  Sale  Act 
(17  &  18  Vict.  c.  36),  directed  a  VMdict 
for  the  defendants,  with  leave  to  the  plain- 
tiff to  move  to  enter  the  verdict  for 
himself,  if  the  Court  should  think  the 
description  sufficient  to  satisfy  the  Act. 

A  rule  having  been  obtained  accord- 
ingfy. 

W,  Willis  shewed  cause,  contending 
that  the  description  of  the  grantor's  oc- 
cupation was    not  sufficient  the   word 

•  Decided  in  Hilaiy  Tetm. 
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"  aoooontant"  having  now  a  special  mean- 
ing as  applied  to  a  particular  profession. 

Day  and  SdUer,  for  the  plaintiff,  relied 
on  Brigga  t.  Boss  (1),  where  the  desorip. 
tioa  of  an  attesting  witness  (who  was  a 
clerk  to  an  accountant)  as  "acconntant,'' 
was  held  sufficient,  as  it  would  enable  a 
stranger  to  find  him  without  unreasonable 
trouble,  and  on  Orant  v.  Shaio  (2),  where 
a  description  of  the  gpiantor  of  a  bill  of 
sale  as  "goTemment  clerk"  was  held 
sufficient. 

The  Goubt  (3)  held  that "  acconntant " 
had  reference  to  a  special  recognised 
occupation,  and  was  not  a  proper  descrip- 
tion of  the  grantor,  whose  real  occupation 
was  that  of  clerk  in  the  accountant's 
department  of  the  railway  company. 

3ule  discharged. 

Attorneya — W.  Norris,  for  plaintiff;  Howard  & 
Co.,  for  defendants. 


1873 
Feb. 


73.     1 
1. 15.  / 


DIXON  V.  BQtCH.* 


Innkeeper — Liability  of  Manager  holding 
License  for  Company. 

The  salaried  manager  of  an  hotel  belong' 
ing  to  a  company  is  not  an  innkeeper  so  as  to 
be  by  law  responsible  for  the  goods  and 
property  of  the  guests,  aithoiigh  the  usimI 
license  under  9  Geo.  4.  c.  61,  has  been 
granted  to  him  personally. 

This  action  was  brought  to  recover  the 
value  of  property  lost  by  the  plaintiff 
while  staymg  at  ao.  hotel  in  Liverpool. 

At  the  trial  before  Lush,  J.,  at  the  Liver- 
pool Winter  Assize,  1872,  it  appeared  that 
the  plaintiff's  goods,  to  the  value  of  21!., 
were  stolen  from  the  hotel  while  he  was 
staying  there,  and  that  the  defendant  was 
the  saJaried  manager  of  the  hotel,  which 
was  the  property  of  the  Clifton  Arms  and 
Pier  Hotel  Company,  Limited.  The  hotel 
license  had  been  granted  in  the  de- 
fendant's name,  and  Qie  defendant's  name 

(1)  37  Iaw  J.  Rep.  (ka)  Q.B.  101 ;  s.  e.  Law 
Bep.  8  Q.B.  268. 

(2)  41  Law  J.  Rep.  (n.s.)  Q.B.  306. 

(8)  Kelly,  CiB. ;  Martin,  B. ;  Bramwell,  6. ;  and 
F!gott,B. 
*  Decided  in  Sitfinga  after  Silaijr  lena. 


as  well  as  that  of  the  company  was 
written  up  over  the  door.  The  company's 
name  was  on  the  hotel  bills,  and  all  the  fbr- 
niture  was  the  properly  of  the  company. 
Lush,  J.,  directed  a  nonsuit,  on  the  ground 
that  the  company  were  the  real  inn- 
keepers. Leave  was  reserved  to  the 
plaintiff  to  move  to  enter  a  verdict  for 
him  for  212. 

A  rule  having  been  obtained  accord- 
ingly— 

Leofrio  Temple  and  Sims  shewed  cause. — 
The  license  granted  by  the  justices,  under 
9  Geo.  4.  c.  61,  must  be  granted  to  an  indi- 
vidual, and  the  defendant  waa  merely  the 
nominee  of  the  company  for  this  purpose, 
but  no  liability  as  "  iimkeeper  "  in  respect 
of  the  loss  of  the  property  of  guests  is 
incurred  by  reason  of  his  being  the 
licensee. 

HersoJuill  and  Tomlinson  argued  for  the 
plaintiff,  that  the  defendant  as  the  holder 
of  the  license  must  be  regarded  as  the 
real  innkeeper  for  the  purpose  of  this 
claim  as  well  as  for  any  offences  against 
the  license,  in  respect  of  which  offences 
the  licensee  would  clearly  be  liable.  They 
cited  Brooher  t.  Wood  (1)  and  Milligan 
v.  Wedge  (2). 

Mabtin,  B. — ^I  am  of  opinion  that  the 
direction  of  my  brother  Lush  at  the  trial 
was  right,  and  that  the  companv  here  are 
the  real  "  innkeepers."  There  is  nothing 
in  the  Licensing  Act  to  prevent  the  real 
innkeeper  being  some  person  other  than 
the  licensee. 

PiaoiT,  B. — I  am  of  the  same  opinion. 

Pollock,  B. — The  case  must  be  con- 
sidered quite  apart  from  the  Licensing 
Acts,  which  cannot  have  the  effect  of 
turning  an  agent  into  a  principal.  The 
defendant  here  clearly  would  not  be  liable 
at  common  law,  and  the  licensinff  Acts 
do  not  create  the  liability  conten&d  for 
by  the  plaintifil 

i2uZe  discharged. 

Attorneys — Torr,  Tagart  &  Janeway,  agents  for 
W.  Lancaster,  Bradford,  for  plaintiff;  Charlee 
Barnard,  agent  for  Wheeler,  Deane  Se  EUteher, 
Blackburn,  for  defendant. 

(1)  5  B.  ft  Ad.  1062. 

(2)  12  Ad.  &  £.  737  i  0.  e.  10  Law  3,  Bep.  (n.8. 
dB.  19. 
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[IN  THE  EXOHEQUEB  CHAHBEB.] 
(Srrarfrom  the  Gowrt  of  Exchequer.) 

'INQOLDBY  AND   OTHERS    (jplavil- 

1873,    J      iiffs  in  error)  v.  thb  plum- 
May  15.  ]      stead     board     of     works 
L     (defendants  in  error). 

Metropolis  Local  Management  Act,  1862 
(25  §•  2B  Vict.  a.  102),  s.  77— Paving  Bx- 
ftmset — Apportioned  Amount  of  Expenses 
payable  iy  Future  Ovmers — Charge  on 
Land. 

The  effect  of  the  77th  section  of  the  Me- 
tropoUs  Local  Management  Act,  1862,  is  to 
make  the  apportioned  amount  of  paving  ets- 
penses  incurred  under  the  Act  a  charge  on 
tte  premises  in  respect  of  which  the  amount 
hat  been  apportioned;  and  the  District 
Local  Board  may  recover  the  amounts  so 
apportioned  from,  subsequent  oumers  of  the 
premises  accordingly,  although  no  arrange- 
meni  be  made  for  payment  by  instalments. 

In  this  caae  Error  was  brought  on  the 
judgment  of  the  Conrt  of  Exchec^ne^  upon 
a  Special  Gaae,  the  question  m  which 
turned  on  the  effect  of  the  77th  section  of 
the  Metropolis  Local  Management  Act, 


1862  (25  &  26  Vict.  c.  102),  as  to  nudriBg 
the  expenses  of  paving  new  streets  re> 
oorerable  from  persons  becoming  owners 
of  the  premises,  in  respect  of  which  the 
charge  was  made,  subsequently  to  the 
execution  of  the  paying  works. 

All  the  material  focts  are  set  out  in  the 
report  below,  ante,  p.  50. 

Waddy  (with  him  H.  E.  Prest),  now 
argued  for  the  plaintiffs  in  error,  the  de- 
fendants below. 

Barrow,  contra,  for  the  Board,  was  not 
called  on  to  argne. 

The  Coubt  (1)  were  unanimously  of 
opinion  that  the  judgment  of  the  Conrt 
below  must  be  affirmed,  for  the  reasons 
there  given. 

Judgment  affirmed. 


Attorneys— Ingle,  Cooper  &  Holmes,  for  plaintiSi 
in  eiTor,  defendants  below;  Nennui,  Sale  ft 
Stretton,  fot  the  Board. 


(1)  Blackburn,  J.;  Keating,  J.;  Brett,  J.; 
Qtots,  J.;  Quain,  J.;  Aieliibald,  J.;  andEony* 
man,  3, 


END  OF  EASTEB   TEBM,  1878. 
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Court  of  Cjccjequet 


AMD  IM  TKB 


Cjcttjequer  Cljamljer  and  j^ouse  of  3Lort>0 

ON  ERROR  AND  APPEAL  IN  CASES  IN  THE  COURT  OF  EXCHEQUER. 


TRINITT  TERM,  86  VICTORLE. 


1873.  1 
June  2    I     ^^"^  *■  *'^™^''  *^"  OTHEBS. 

Patent  Law  Amendment  Act  (16  Sf  16 
Vict.  e.  83),  88.  23,  2^— Effect  of  dating 
hack  Orcmi  of  PatetU  to  Day  of  Applica- 
tion. 

To  an  action  for  infringing  Tetters  patent 
granted  to  the  plaintiff  and  sealed  as  of  the 
date  of  his  applieation  for  the  same,  it  was 
held  to  be  no  answer  that  the  alleged  in- 
fringements  were  done  in  exercise  of  certadn 
letters  patent  for  a  similar  invention  granted 
to  the  defendant  and  sealed  as  of  a  subse- 
■juent  date,  i.e.,  the  date  of  his  application 
for  the  same,  aZtJumgh  tJie  eompl^  speci- 
fication of  the  plaintiff's  patent  was  not 
filed  in  the  patent  office  till  after  the  defen- 
dant's spec^caiion  had  been  filed. 

Declaration  for  infringement  of  letters 
patent,  bearing  date  the  20tli  daj  of 
July,  1867,  granted  to  John  Saxby  for 
an  invention  of  "  Improvements  in  the 
mechanical  contrivances  and  apparatns 
employed  for  locking  and  for  actuating 
or  setting  in  motion  the  locking  and  in- 
terlocking gear  used  for  regulating  or 
governing  the  action  and  movement  of 
railway  points  and  signals  in  relation  to 
each  other,"  subject  to  his  filing  within 

Kbw  Smsus,  42.— Ezchm. 


six  calendar  montiis  in  the  Great  Seal 
Patent  Office,  an  instrument  in  writing 
under  his  hand  aud  seal,  particularly  de- 
scribing and  ascert^in^  the  nature  of 
the  said  invention,  and  m  what  manner 
the  same  was  to  be  performed  and  sub- 
ject also  to  certain  other  conditions  and 
provisions  relating  to  the  payment  at 
certain  periods  of  the  stamp  duties  re- 
quired l^  the  statutes  to  be  paid.  Aver- 
ment that  the  said  J.  Sazby  did  within 
and  at  the  times  prescribed  fulfil  the  said 
conditions  and  provisions,  &c. 

Plea  that  one  W.  Easterbrook  was  the 
true  and  first  inventor  of  an  invention  of 
a  certain  new  manufacture,  that  is  to  say, 
improvements  in  machinery  and  apparatus 
for  actuating,  setting  in  motion,  locking, 
interlocking  and  controlling  railway 
points  and  signals,  and  thereupon  Her 
Majesty,  Queen  Victoria,  by  letters  patent 
under  the  Great  Seal  of  the  *United 
Kingdom,  granted  to  the  said  Walter 
Easterbrook  and  his  assigns,  the  sole  pri- 
vilege to  make,  use,  exercise  and  vend, 
the  said  invention  within  the  United 
Kingdom  and  Ireland  and  the  Isle  of  Man, 
for  the  term  x)f  fourteen  years  from  the 
23rd  July,  1867,  subject  to  a  condition, 
that  the  said  Walter  Easterbrook,  within 
six  calendar  months  next  after  the  day  of 
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the  date  of  the  said  letters  patent,  shonld 
canse  to  be  filed  in  the  (Jreat  Seal  Patent 
Office,  an  inatmmont  in  writing  nnder 
his  lumd  and  seal,  particolarlj  describing 
and  ascertaining  the  nature  of  his  said 
invention,  and  in  what  manner  the  same 
was  to  be  and  might  be  performed,  and 
snbject  also  to  certain  other  conditions ; 
that  Easterbrook  did  within  the  said 
time  perform  the  said  conditions :  and  the 
defendants  say  that  the  alleged  inMnge- 
ments  in  the  declaration  complained  of, 
were  in  respect  of  certain  apparatus  in 
and  according  to  the  said  above  men- 
tioned invention,  and  the  said  letters 
patent  and  the  said  alleged  infringements 
were  made  and  done  by  iJie  defendants 
nnder  the  orders  and  superintendence  of 
the  said  W.  Easterbrook  and  on  his  behalf, 
and  the  defendants  say  that  the  said 
letters  patent  in  the  declaration  men- 
tioned were  granted  as  is  therein  men- 
tioned, and  the  condition  as  to  the  said 
instrament  in  writing  in  the  declaration 
mentioned  was  fulfilled  at  a  time  subse- 
quent to  the  time  when  the  said  letters 
patent  were  granted  as  aforesaid  to  the 
said  W.  Easterbrook  and  subsequent  to  the 
fulfilment  by  the  said  W.  Easterbrook  of 
the  aforesaid  conditions  by  him  to  be 
performed. 

Demurrer  and  joinder. 

Molker  (with  him  T.  Aston  and  Maerory), 
for  the  plaintiff  contended  that  the 
plea  was  bad,  inasmuch  as  the  patent 
granted  to  Easterbrook  bore  date  subse- 
quent to  the  patent  granted  to  the  plain- 
tiff. The  23rd  section  of  the  Patent 
Law  Amendment  Act  (15  &  16  Yict. 
c.  83^  makes  it  lawful  (notwithstanding 
18  Hen.  6.  c.  1,  or  any  other  Act  to  the 
contraiy)  to  cause  letters  patent  issued 
nnder  the  Act  to  be  sealed  and  bear  date 
as  of  the  day  of  application  for  the  same ; 
and  the  24tii  section  enacts  that  any  let- 
ters patent  sealed  and  bearing  date  as 
of  any  day  prior  to  the  day  of  actual 
scaling  shall  be  of  the  same  force  and 
validity  as  if  they  had  been  sealed  on  the 
day  of  which  they  are  expressed  to  be 
sealed  and  bear   date  (1).     They  also 

(1)  The  23rd  section  enacts— It  shall  be  lawful 
(the  Act  18  Hon.  6.  c  1.  or  any  other  Act,  to  the 


urged  that  the  defendants  ooald  not 
set  up  that  the  plaintiff's  patent  be- 
came invalid,  or  that  EastOTbrook  ac- 
quired prior  rights  as  against  the 
Elaintifis  by  reason  of  the  plaintiffs  not 
aving  filed  an  instrument  in  writing 
until  after  the  date  of  Easterbrook's 
patent  and  afber  Easterbrook's  folfilment 
of  his  condition,  without  shewing  in  what 
respect,  or  to  what  extent,  or  at  what 
time  the  plaintiffs  were  obliged  to  fulfil 
the  condition,  and  in  what  respect  th^ 
failed  to  fulfil  it. 

RerscheU  (with  him  A.  B.  Poole),  for 
the  defendant,  contended  that  the  letters 
patent  granted  to  the  plaintiff  w^re  void 
by  reason  of  the  prior  grant  to  Easter- 
brook in  respect  of  the  same  invention ; 
that  the  prior  grant  to  Easterbrook  was 
not  in  any  way  lessened  by  the  subse- 
quent giant  to  the  plaintiff,  although  such 
subsequent  grant  was  dated  (and  was 
founded  on  a  provisional  specification)  of 
an  earlier  date  ;  that  the  grant  to  Easter- 
brook was  as  good  as  it  was  on  the  day 
when  it  was  g^ranted,  notwithstanding  the 
subsequent  grant  to  the  plaintiff;  that 

contisiy  notwithstanding),  to  caose  any  letten 
patent  to  be  issnod  in  pniBoanee  of  this  Act  to  be 
sealed  and  bear  date  as  of  the  day  of  application 
for  the  same,  and,  in  case  of  such  letten  patent 
fbr  any  invention  preriously  ngistered  under  the 
"Protection  of  Inrentions  Act,  1851,"  as  of  the 
day  of  inch  proTisional  registmtion,  or  where  the 
law  ofi&cer  to  whom  the  application  was  raftrred, 
or  the  Lord  Chancellor  thinks  fit  and  dheets,  any 
such  letters  patent  aforesaid  may  be  sealed  sad 
bear  date  as  of  the  day  of  the  sealing  of  sadi 
letters  patent,  or  of  any  other  day  between  the 
day  of  application  or  prorisional  regiatzation  and 
the  day  of  such  sealing.  The  24th  section  enacts 
— ^Any  letters  patent  issned  nnder  this  Act  sealed 
and  bearing  date  as  of  any  day  prior  to  the  day  of 
actual  sealing  thereof  shall  be  of  the  same  finee  and 
validity  as  if  they  had  been  aealed  on  the  day  aa 
of  which  the  same  are  expressed  to  bo  sealed  and 
bear  date :  Provided  always ,  that  save  and  where 
such  letters  patent  are  granted  for  any  invention, 
in  respect  whereof  a  complete  specification  has 
been  deposited  upon  the  application  for  the  saiae 
under  this  Act,  no  proceedings  at  law  or  in  eqni^ 
shall  be  had  upon  snch  letters  patent  in  respect  <^ 
any  infringement  oonunitted  before  the  same  were 
actually  granted, 
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Her  Majesty  ooitld  not  by  a  snbeeqnent 
grant  to  the  plaintiff  derogate  from  her 
previous  grant;  and  that  the  plaintiff's 
grant  in  respect  of  the  same  invention 
conld  not  be  valid  till  Easterbrook's  was 
repealed,  and  that  therefore  the  plaintiff 
could  not  maintain  an  action  against  the 
defendants  for  infringements  committed 
under  the  direction  of  Easterbrook  in 
respect  of  inventions  contained  in  letters 
patent  sealed  and  granted  to  him  pre- 
vionsly  to  any  grant  to  the  plaintiff.  He 
cited  Ex  parte  Bates  and  Bedgate  (2)  and 
Be  Henry  (S),  to  shew  that  in  snch  a  case 
as  this,  letters  patent  woald  not  be 
granted  to  the  first  applicant  for  any 
part  of  his  invention,  which  is  covered  l^ 
the  letters  actually  granted  to  Easter- 
brook. 

Holker  was  not  heard  in  reply. 

KsLLT,  G.B. — ^The  scheme  of  the  Act  of 
Parliament  is  to  enable  the  Grown  to 
give  letters  patent  to  anyone  who  can 
satisfy  the  Crown  that  he  is  the  author  of 
a  valuable  and  useful  invention ;  and 
where  two  or  more  persons  about  the 
same  time  have  invented,  or  believe  that 
they  have  invented,  some  valuable  and 
important  improvement  in  anything  that 
may  be  the  subject  of  a  patent,  the  l^is- 
lature  has  provided  ample  means  by  which 
each  and  every  of  those  inventors  may 
come  before  the  Law  Officer  of  the  Crown, 
and,  if  necessary,  appear  before  the  Lord 
Chancellor,  in  order  to  insist  that  he,  and 
he  alone,  is  the  person  entitled  to  the 
patent  for  th  e  invention  in  question.  The 
mode  in  which  his  application  is  made  is 
by  delivering  in  at  the  Great  Seal  and 
Patent  Office  either  a  provisional  or  a 
complete  specification,  and  applying  for 
a  pa^nt,  the  title  of  which  is  specified  at 
the  time,  and  an  advertisement  of  that 
application  and  of  the  title  of  the  pro- 
posed patent  appears,  and  all  the  world 
(or  all  at  least  in  this  kingdom  who  may 
be  interested  in  the  question,  or  may  sup- 
pose themselves  the  inventors  of  anything 
coming  within  the  title  of  the  patent 
which  is  Solicited)  may  immediately  go 

(2)  38  Iaw  3.  Rep.  (n.s.)  Chanc.  501 ;  s.  c.  Law 
Bc^.  4  Chane.  App.  577-680. 
(8)  42  Law  J.  Rap.  (xa)  CfaaDC.  363. 


to  the  office  and  lodge  a  ewoeai  against  the 
patent.  Then  again  at  every  stage  of 
the  proceedings  following  the  original 
application  (and  whether  upon  deposit  of 
a  provisional  or  a  complete  specification) 
notice  is  given  from  the  Patent  Office, 
and  the  inventor,  or  supposed  inventor, 
of  the  rival  patent  has  an  opportunity  of 
opposing  at  every  stage  of  the  proceeding 
any  and  everv  application  which  can  ho 
made  l^  the  first  applicant  for  the  patent 
upon  the  subject  in  question. 

Now  in  this  case  there  having  been  an 
application  on  the  20th  of  July  for  a  certain 
patent,  Easterbrook,  who  about  the  same 
time,  or  a  very  little  time  afterwards,  was 
the  inventor,  or  supposed  himself  to  be  the 
inventor,  of  an  improvement  of  exactly 
the  same  description,  thus  had  notice 
that  he  was  in  danger  of  a  patent  being 
granted  for  that  very  invention  to  another 
person — ^that  is,  to  the  plaintiff.  He 
should  have  lodged  a  eaneat  at  the 
office ;  if  he  had  done  so  he  would  have 
had  an  opportunity  of  opposing  the  grant 
of  the  patent,  and  indeieid  anything  else 
that  might  have  been  applied  for  in  re- 
spect of  such  a  patent,  first  before  the 
law  officer  of  the  Crown,  and  afterwards, 
if  dissatisfied  with  his  decision,  before 
the  Lord  Chancellor.  As  it  appears  that 
he  also  lodged,  I  believe,  a  complete 
specification  at  a  subsequent  period — no 
great  length  of  time  afterwards — and 
afterwards  proceed  to  obtain  a  patent,  it 
may  be  said,  and  perhaps  truly  said,  that 
the  plaintiff  exposed  himself  to  a  very 
considerable  danger,  for  he  had  notice  of ' 
the  same  application  on  the  part  of 
Easterbrook,  and  he  ezposedhimself  to  the 
risk  of  a  patent  being  granted  to  the  de- 
fendant for  his  invention,  and  to  a  gfreat,  if 
not  an  insuperable  difficulty  being  thrown 
in  his  way  whenever  he  should  afterwards 
apply  for  a  patent  himself.  He  ought  to 
have  opposeid  the  grant  of  the  patent  to 
Easterbrook.  He  did  not  do  that.  But 
then,  on  the  other  hand,  Easterbrook  hav- 
ing obtained  his  patent,  the  patent  in  his 
favour  being  sealed  by  the  Crown,  he 
ought  immediately,  if  he  had  not  done  it 
before,  to  have  lodged  a  caveat  at  the 
patent  office,  and  subsequently  to  have 
opposed  any  application  which  might 
aftrarwords  have  been  made  on  the  part  of 
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the  plaintiff  in  respect  of  his  invention. 
If  he  had  done  so,  I  atn  not  at  all  prepared 
to  say  upon  the  authorities  which  have 
oeen  quoted  that  the  Lord  Chancellor 
would  not  hare  held,  even  if  he  had 
thonght  the  plaintiff  was  the  first  in- 
ventor, that  bj  reason  of  the  patent 
having  been  sealed  in  favour  of  Easter- 
brook,  no  opposition  having  been  made  on 
his  part,  it  was  his  dutj  to  refuse  the 
plaintiff  the  granting  of  the  patent.  I 
do  not  say  how  that  might  have  been, 
bat  no  such  application  was  made,  no 
such  caveat  was  entered,  no  such  opposi- 
tion was  offered  on  the  part  of  the  Crown ; 
and  the  question  arises  whether  it  was 
then  competent  to  the  Crown  to  grant  the 
ante-dated  patent,  which  has  been  granted 
to  the  plaintiff  in  this  case. 

Now  upon  that  the  two  provisions  of  the 
Act  of  Parliament  (15&16  Vict,  c.  83)  ore 
clear,  nnambiguous  and  conclusive.  By 
the  23rd  section  the  provision  in  the 
statute  of  Henry  6  concerning  the  ante- 
dating of  patents,  is  in  &ct  repealed  in 
relation  to  patents  for  inventions,  and 
the  provision  is :  "  That  it  shall  be  lawful 
(the  Act  of  the  18th  year  of  King  Henry 
6.  chap.  1,  or  any  other  Act,  to  the 
contrary  notwithstanding)  to  cause  any 
letters  patent  to  be  issued  in  pursuance  of 
this  Act^  to  be  sealed  and  bear  date  as  of 
the  day  of  the  application  for  the  same, 
and  in  case  of  any  such  letters  patent  for 
any  invention  provisionally  registered 
'  under  the  protection  of  the  Inventions 
Act  of  1851,'  as  of  the  day  of  such  provi- 
sional registration,  or  where  the  law 
officer  to  whom  the  application  was  re- 
ferredlor  the  Lord  Chancellor  thinks  fit, 
and  t^rects,  any  such  letters  patent  as 
aforesaid  may  be  sealed  and  bear  date  as 
of  the  day  of  the  sealing  of  such  letters 
patent,  or  of  any  other  day  between  the 
day  of  such  application  or  provisional 
registration,  and  the  day  of  such  sealing." 
Now  that  enables  the  Crown,  or,  in  other 
words,  the  law  officer  of  the  Crown,  or 
afterwards  on  appeal  the  Lord  Chancellor, 
to  grant  letters  patent  where  there  are 
two  rival  claimants  for  letters  patent,  and 
to  antedate  them  either  of  the  date  of  the 
actual  grant — that  is,  of  the  sealing  of 
the  letters  patent,  or  antedating  them  to 
jtnjr  day  not .  earlier  thfw  the  origineJ 


application  for  the  patent,  and  really  the 
cases  of  applications  to  the  Crown  by 
rival  inventors,  or  pretended  inventors 
for  patents  for  some  improvement,  are  of 
such  an  infinite  variety  of  characters  and 
descriptions  that  this  provision  is  a  yerj 
important,  usefiil  and  just  provision.  It 
enables  the  Crown  to  grant  a  patent  of 
the  very  same  date  as  the  patent  which 
has  already  been  granted  to  another 
person,  if  it  be  thought  that  the  inven- 
tions took  place  at  the  same  time ;  thus 
leaving  the  patentees  to  fight  out  the  ques- 
tion whether  the  one  was  prior  to  the  other; 
or  a  second  patent  may  be  granted  as  of  a 
later  date,  or  as  of  an  earlier  date,  accord- 
ing to  what  appears  to  the  Lord  Chan- 
cellor to  meet  the  justice  of  the  case ;  but 
when  it  is  once  granted,  then  we  have  the 
24th  section,  which  is  just  as  clear  and 
conclusive  in  its  terms  as  the  provisions 
of  the  23rd  section,  viz. :  "Any  letters 
patent  issued  under  this  Act,  sealed  and 
bearing  date  as  of  any  day  prior  to  the  day 
of  the  actual  sealing  thereof,  shall  be  of 
the  same  force  and  validity  as  if  they  had 
been  sealed  on  the  day  as  of  which  the 
same  are  expressed  to  be  sealed  and  bear 
date."  That,  applied  to  the  present  case, 
clearly  shews  that  this  sefJing^  of  the 
patent,  bearing  date  the  20th  July,  has 
exactly  the  same  effect  as  if  the  patent 
itself  had  been  granted  on  that  day. 

Under  these  circumstances  the  plea 
nought,  and  the  demurrer  to  the  plea 
must  be  sustained. 

Mabtin,  B. — I  am  also  of  the  same 
opinion.  It  seems  to  me  this  plea  is 
a  plainly  bad  plea  on  the  fi&ce  of  it,  It 
purports  to  be  a  plea  in  confession  and 
avoidance,  but  it  does  not  confess  at  alL 
It  does  not  admit  that  the  defendant  did 
the  thing  which  is  alleged  to  be  the  in- 
fringement of  the  patent,  but  it  states 
that  Easterbrook  was  the  true  and  first 
inventor  of  an  invention  of  a  certain 
manufacture,  that  is  to  say  of  improve- 
ments in  machinery.  It  nowhere  says 
that  those  improvements  in  machineiy 
are  the  same  improvements  for  which  the 
patent  was  granted  to  the  plaintiff ;  thi^ 
IS  nowhere  stated  in  the  plea  direcUy  or 
indirectly ;  the  plea  only  states  generally 
what  the  patent  was  granted  for.  As  my 
Lord  says,  it  is  a  mere  nnlliliy,  it  does 
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not  go  to  the  oanse  of  action  at  all,  it 
goes  to  a  different  thing  altogether.  I 
think  mvaelf,  asaoming  there  was  any 
gronnd  for  defeating  the  first  patent,  it 
ought  to  be  by  a  scire  faeias,  not  by  a  plea 
at  all. 

PotliOCE,  B. — I  entirely  agree.  I  think 
the  words  of  the  statute,  sections  23  and 
24,  are  too  plain  to  admit  of  any  doubt. 
It  is  said  that  the  decisions  of  the  present 
and  late  Lord  Chancellors  ought  to  lead 
n8i»  put  a  different  constructioa  upon 
the  language  of  the  sections  ;  bnt  it  seems 
to  me  those  decisions  are  only  consonant 
with  the  well  known  and  long  established 
practice  upon  which  the  law  officers  of 
the  Crown  have  acted  for  many  years; 
and  it  most  be  presumed  that  those  who 
drew  this  Act  of  Parliament  were  per- 
fectly well  aware  of  that,  and  had  they 
intended  to  interfere  with  that  they 
would  have  done  so.  I  do  not  think  they 
had  that  intention  at  all.  It  is  perfectly 
dear  to  my  mind  that  it  leads  to  no  in- 
jnstice,  when  the  warning  is  understood 
which  persons,  who  are  intendiag  to 
oppose  the  application  for  letters  patent, 
have  in  all  these  oases. 

Judgment  for  the  plaintiff. 


Attomeys  —  Qeorgo  Faithfoll,  for  plaintiff; 
Frideaox  &  Son,  agents  for  0. 3.  &  J.  R.  Poolo, 
Britlgwater,  for  defendant. 


/Ut^^.  ^  ^./f^.eff. 


1873, 
June  2, 
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MABCHANT  «.   THB    LEE    CON- 
8EBVANGT   BOABD. 


Corporation — Qrant  of  Annuity  by  Re- 
solution not  under  Seal. 

Certain  trustees  were  created  by  Statute 
a  body  corporate,  for  the  management  of 
the  navigation  of  a  river,  with  a  common 
seal  and  perpetual  succession.  The  Statute 
^  empowered  them  to  levy  tolls,  and  enacted, 
"  thai  it  shall  be  lawful  for  the  trustees, 
from  time  to  time,  to  pay  and  allow  to  any 
officer  or  servant  of  the  trustees  whose  ser- 
vices mayx  from  any  other  cause  than  tJiat 


of  miseondu/st,  be  no  longer  required  by  the 
trustees,  such  annuity  or  other  allowance 
as,  having  regard  to  length  of  service  and 
aU  the  other  eireiimwtances  of  the  case,  may, 
Ml  the  judgment  of  the  trustees,  be  reason- 
able, amd  proper,  and  the  trustees  may, 
from  time  to  time,  pay  and  allow  such  an- 
nuity or  allowance  out  of  the  moneys  which 
may  come  to  their  hands  by  virtue  of  the 
powers  and  provisions  of"  certain  Acts.  The 
plaintiff,  who  had  been  their  clerk  for  forty 
years,  having  in  1865  resigned  owing  to  iU 
health,  the  trustees  duly  passed  a  resolution 
(which  was  not  sealed),  that  his  resignation 
"  be  cuxepted,  and  thai  a  retiring  pension 
of  SOOl.  per  annum,  free  of  income  tax,  be 
granted  to  him  during  the  remainder  of  his 
life."  The  pension  was  duly  paid  quartarly 
tm  the  end  of  1871.  Early  in  1872  the 
defendants,  who  had  meanwhile  been  si^sti- 
tutedfor  the  trustees  by  Statute,  duly  passed 
a  resolution  to  reduce  the  pension  to  1501. 
per  annum,  to  be  paid  dmring  their  pleasure, 
andpaid  the  pension  for  the  first  quarter  oj 
1872  on  the  reduced  scale: — Held,  that  the 
resolution  of  18G5  was  irrevocable  and  thcU 
the  plaintiff  could  recover  the  difference  for 
that  quarter  from  the  defendants  by  action. 

At  the  trial  of  this  action  before  Martin, 
B.,  a  verdict  was  taken  for  the  plaintiff 
for  37Z.  10«.,  the  amount  claimed,  subject 
to  a 

CASE, 
of  which  the  following  are  the  parts  ma- 
terial to  this  report. 

The  Lee  Navigation  Improvement  Act, 
1850  (13  &  14  Vict.  c.  cis.).  after  reciting 
five  Acts  for  the  improvement  of  the  navi- 
gation of  the  river  Lee,  13  Eliz.  c.  18, 12 
Geo.  2.  c.  32,  7  Gleo.  8.  c.  51, 19  Geo.  3.  c. 
58, 45  Geo.  3.  c.  59,  enacted  in  section  3, 
"  that  the  trustees  acting  under  the  provi- 
sions of  the  recited  Acts,  and  this  Act,  and 
their  successors  to  be  respectively  nomi- 
nated and  appointed  as  provided  by  the  7 
Geo.  3.  c.  51,  shall,  for  tne  purpose  of  the 
recited  Acts,  and  this  Act,  be  incorporated 
by  the  name  of '  The  Trustees  of  the  River 
Lee,'  and  by  that  name  shall  be  a  body 
corporate,  and  have  a  common  seal  with 
perpetual  succession,  and  shall  have  power 
to  purchase,  and  hold,  and  sell,  demiso 
and  dispose  of  lands  for  the  purposes  of 
this  and  the  recited  Acts." 
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Sect.  7  incorporated  the  Commissioners 
Glanses  Act,  1847,  except  certain  parts. 

Sect.  71  enabled  the  husteea,  in  respect 
of  goods,  Ac.,  carried  on  the  river  or 
canals,  to  levy  snch  tolls  at  sach  places 
as  they  should  think  proper,  not  exceeding 
certain  rates. 

Sect.  76  enacted  "  that  it  shall  be  law- 
fal  for  the  tmstces,  from  time  to  time,  to 
pay  and  allow  to  any  officer  or  servant  of 
the  trustees,  whoso  services  may  from  any 
other  cause  than  that  of  misconduct  be  no 
longer  required  by  the  trustees,  such  an- 
nuity or  other  allowance  as,  having  regard 
to  length  of  service  and  all  the  other  cir- 
cumstances of  the  case,  may,  in  the  judg- 
ment of  the  trustees,  be  reasonable  and 
proper,  and  the  trustees  may,  from  time 
to  time,  pay  and  allow  such  annuity  or 
allowance  out  of  the  moneys  which  may 
come  to  their  hands  by  virtue  of  the 
powers  and  provisions  of  the  recited  Acts 
and  this  Act." 

Sect.  93  made  the  Act  a  public  one. 

On  Februarv  1st,  1865,  the  plaintiff, 
who  had  held  for  forty  years  the  office  of 
clerk  to  the  trustees,  addressed  to  the 
chairman  a  letter,  saying  among  other 
things  that  owing  to  iU  health  be  found 
himself  unable  to  continue  business 
duties ;  and  asking  the  favourable  con- 
sideration of  the  IxTtstees  whether  under 
the  circumstances  a  retiring  pension 
should  not  be  allowed  him,  the  Act  of 
1850  contemplating  such  an  arrangement. 
The  Book  of  Proceedings  of  the  taTistees, 
kept  by  the  clerk  under  the  superinten- 
dence of  the  trustees,  contained  the  fol- 
lowing extracts — 

"  6th  February,  1865,atthe  annual  gene- 
ral meeting  of  the  trustees  .  ;  .  .  present, 
&c.  ...  a  letter  from  the  clerk,  dated  1st 
February,  1865,  addressed  to  the  chairman 
and  trustees,  resigning  his  office  in  conse- 
quence of  ill  health,  was  read,  and  the  ac- 
ceptance of  the  resignation  deferred  until 
the  next  meeting  of  the  trust.  .  .  .  The 
deputy  chairman  gave  notice  that  at  the 
next  meeting  he  should  propose  that  the 
clerk's  resignation  be  accepted,  and  that 
he  be  allowed  an  annuity,  as  a  retiring 
pension,  of  BOOl " 

".  .  .  .  16thMarch,  1865,  at  a  meeting 

of  the  trustees  ....  present,  &c 

special  notice  having  b^n  gives  to  every 


existing  trustee,  in  conformiiy  with  the 
statute,  that  at  this  meeting  it  would  be 
proposed  that  the  resignation  of"  the 
plaintiff  "  be  accepted,  and  that  a  retiring 
pension  of  800Z.  per  annum  be  granted 
to  him,  it  was  unanimously  resolved 
that  the  resignation  of,"  the  plaintiff, 
"presented  to  the  annual  meeting  held 
on  the  6th  February  last,  be  accepteid,  and 
that  a  retiring  pension  of  3002.  per 
annum,  free  of  income  tax,  be  granted  to 
him  during  the  remainder  of  his  Ufa." 

From  16th  March,  1865,  the  date  of 
the  foregoing  resolution,  the  plaintiff 
retired  from  tibe  office  of  clerk. 

The  Lee  Conservancy  Act,  1868  (31  & 
82  Vict,  cliv.)  dissolved  the  trustees,  and 
substituted  for  them  the  defendants,  a 
body  corporate  by  the  name  of  "  The  Lee 
Conservancy  Board,"  with  perpetual  suc- 
cession and  a  common  seal,  and  with  all 
the  property,  powers  and  rights  of  the 
trustees,  and  subject  to  all  their  liabilitira 
and  obligations. 

The  pension  was  duly  paid  to  the  plain- 
tiff quarterly  by  the  trustees  till  their 
dissolution,  and  &om  that  time  till  Decem- 
ber 25th,  1871,  by  the  defendants,  the 
payments  being  entered  in  the  accounts, 
which  shewed  the  total  receipts  and  ex- 
penditure of  the  funds  levied  under  the 
Acts,  and  which  wore  duly  certified  and 
audited  in  the  manner  required  by  the 
Commissioners  Clauses  Act,  1847.  Early 
in  1872  the  defendants  gave  the  plaintiff 
notice  that  in  consequence  of  the  state  of 
their  ftinds  (1),  they  should  consider  the 
question  of  reducing  his  pension,  and  the 
Book  of  Proceedings  contains  the  follow- 
ing extract  under  date  16th  February, 
1872 :  "At  a  meeting  of  the  Board  .... 
it  was  resolved  by  six  to  three,  that  the 
resolution  of  the  16th  March,  1865, 
granting  a  pension  of  3002.  per  annum 
to  "  the  plaintiff  "  be  altered  by  the  re- 
duction of  the  amount  to  150Z.  per  annum, 
as  from  Christmas  last,  the  same  to  be 
paid  during  the  pleasure  of  the  Board." 
The  defendants  having  in  accordance  with 

(1)  Tho  receipts  for  each  of  the  yetn  ending' 
April  Ist,  1871.  and  April  Ist,  1872,  wow  oxer 
19,000{.,    but    the    "  actual    trading    accounts  * 
shewed   a    deflcioncy    of   3,6621.    &«.    id.   and 
42  U.  10«,  8<{.  for  thoee  yean  nepeetiToI/. 
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this  resolation  paid  the  plaintiff  only 
371.  10a.  for  the  first  quarter  of  1872,  this 
action  was  hroaght  to  recover  the  differ- 
ence, 371.  10«. 

The  declaration  having  set  oat  section 
76  of  the  Aot  of  1850,  alleged  that 
at  a  meeting  duly  held  on  March  16th, 
1865,  the  trostees,  "by  virtue  and  in 
exercise  of  the  power  given  to  them  by 
the  said  Act  and  of  all  other  powers  in 
that  behalf  enabling  them,  and  having 
regard  to  the  facts  that  the  plaintiff  had 
held  for  forty  years  the  office  of  clerk  to 
the  trustees,  and  had  always  conducted 
himself  well  in  the  oflSce,  and  being 
incapacitated  by  illness  from  further  dis- 
charging the  duties  of  the  office,  had 
resigned  the  same,  and  having  regard  to 
all  the  other  circumstances  of  the  plain- 
tiff's case,  by  a  resolution  duly  passed, 
accepted  the  plaintiff's  resignation  of  hia 
office,  and  granted  to  the  plaintiff  a  re- 
tiring pension  of  300Z.  per  annum,  &ee  of 
income  tax  dming  the  remainder  of  his 
life  ":  that  the  pension  thereupon  became 
payable  out  of  the  moneys  coming  to  the 
trustees  by  virtue  of  the  powers,  Sec.,  of 
the  several  Acts :  that  the  pension  was, 
when  due,  paid  by  the  trustees  out  of  such 
numeys  accordingly,  and  the  payments  so 
charged  in  the  accounts,  and  the  accounts 
duly  certified,  &o.,  under  the  Act  of  1847 : 
that  the  payment  of  the  pension  was  one 
of  the  purposes  for  which  income  received 
by  the  trustees  under  the  Acts  was  by 
law  i^plicable  :  that  the  defendants  were 
by  the  Act  of  1868  substituted  for  the 
trostees,  with  all  their  powers,  &o. :  that 
on  March  25th,  1872,  372.  10«.  became 
due  to  the  plaintiff  in  respect  of  the 
pension;  that  on  that  day  and  thence- 
forward, monOTS,  tolls  and  income  ex- 
ceeding 371. 10s.,  and  applicable  to  the 
payment  thereof,  had  been  received  by 
and  were  in  ^  hands  of  the  defendants ; 
that  all  conditions,  &o.,  yet  the  defendants 
had  not  paid  the  371.  lOs.  The  defendants 
demurred,  and  pleaded  never  indebted, 
and  payment.  Issue  thereon  and  joinder 
in  demurrer. 

The  question  for  the  Gonrt  (who  might 
draw  any  inferences  and  find  any  fiusts 
which  in  their  opinion  a  jury  ought  to 
have  drawn  or  found)  was  whether  the 
plaintiff  was    entitled    to    recover    the 


371.  10b.  If  yes,  the  verdict  to  be  entered 
for  the  plaintiff  for  that  amount.  If  no,  the 
verdict  to  be  entered  for  the  defendants. 

Benjcmim  {Hayman  with  him),  for  the 
plainti£^  contended  that,  though  not  under 
seal,  the  resolution  of  1865  conferred  a 
vested  right  on  the  plaintiff  and  was  bind- 
ing on  the  defendants,  and  cited  Olarke  v. 
The  Imperial  Oas,  Sfc,  Oompany  (2).  [He 
was  then  stopped — 

Kelly,  C.B.,  observing  that  the  ques- 
tion whether  the  defendants  were  bound 
did  not  in  his  opinion  turn  on  any  dis- 
tinction, between  a  resolution  and  a  deed, 
or  between  the  trustees  and  the  defend- 
ants.] 

/.  Brown  (W.  Barnard  with  him),  for 
the  defendants. — The  defendants  do  not 
rely  on  any  distinction  between  them- 
selves and  the  trustees,  bat  contend,  first, 
that  the  brustees  had  no  power  to  grant 
an  annuity  for  life,  l^  deed  or  in  any 
other  way.  By  section  84  of  7  Qeo.  3. 
c.  51,  all  receipts  are  to  be  applied  in 
carrying  that  Act  into  execution,  and  the 
trustees  would  have  had  no  power  to 
make  an  allowance  for  a  retiring  officer 
but  for  section  76  of  the  Act  of  1850 ; 
that  section  does  not  mention  an  annuity 
for  life,  or  use  any  words  which  contem- 
plate a  permanent  provision.  Secondly, 
the  grant  was  revocable,  not  being  by 
deed  nor  even  uuder  seal,  and  this  point 
is  concluded  by  Gibson  v.  The  East 
India  Company  (3),  where  it  was  held, 
that  no  action  would  lie  for  payment  oi 
a  retiring  annuity  granted  by  resolution 
of  the  company  to  an  officer  m  the  mUi- 
tary  service,  because  the  grant  was  not 
under  seal;  and  by  Innee  y.  The  East 
India  Company  (4),  where  a  similar  de- 
cision was  given  on  a  grant  to  a  civil 
servant. 

[Martin,  B. — ^Was  there  not  considera- 
tion for  the  grant  P  Was  it  not  a  bar- 
gain between  the  plaintiff  and  the  trustuea, 
that  if  he  conducted  himself  properly  he 
should  have  a  retiring  pension  ?] 

(2)  4  B.  &  Ad.  310 ;  s.  c.  2  Law  J.  Rep.  (m.s.) 
K.B.  30. 

(3)  5  Bing.  N.C.  262 ;  8.  c.  8  Law  J.  Bop.  (n.s.) 
C.F.  193. 

(4)  17  Com.  B,  Bep.  351 ;  s.  c.  25  Law  J.  Bop. 
(N.S.)  C.P.  164. 
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The  grant  waa  a  volantary  act  of 
bounty.  The  plaintiff  waa,  by  7  Qeo.  3. 
c.  51.  s.  76,\'emoTable  at  the  pleasoro  of 
the  trostees.  A  resolution  of  this  kind 
is  not  a  contract — Va/ughton  r.  Briiie  (5). 

[Kelly,  C.B. — My  doubt  is,  whether  a 
grant  for  life  was  not  ultra  vires.^ 

Ber^amin,ia  reply. — The  word  "allow," 
in  section  76  of  the  Act  of  1850,  must 
contemplate  a  Aiture  provision ;  for  "  pay  " 
would  be  sufficient  if  the  grant  were  only 
from  year  to  year.  "  Annuity  "  means  for 
more  than  one  year,  and  if  so,  the  section 
imposes  no  limit  to  the  term.  Clearly, 
the  trustees  might  have  "  paid "  the 
plaintiff  a  sum  which  would  hAve  bought 
him  a  Government  annuity  ;  and  what  is 
the  difference  in  principle  P 

[Mabtin,  B. — ^The  object  of  the  section 
seems  to  be  this :  If  we  trustees  think 
fit  to  pay  a  sum  or  allow  an  annuity  the 
section  is  a  justification  to  them,  and 
permits  them  to  credit  themselves  with  it 
in  the  accounts.] 

He  was  then  stopped. 

Kellt,  C.B. — On  the  whole,  looking  at 
this  Act  of  Parliament,  although  I  can- 
not say  it  is  free  from  doubt,  I  think  we 
ought  to  resolve  the  doubt  in  favour  of 
the  plaintiff.  The  word  "  annuity  "  means 
a  sum  to  be  paid  yearly  and  every  year, 
and  must  necessarily  import  some  term 
(whatever  it  may  be)  during  every  year 
of  which  the  money  is  to  be  paid ;  for 
otherwise,  the  word  "  annuity  "  without 
more  would  be  nonsense,  for  nobody  would 
know  what  an  annuity  of  3002.  a-year 
meant.  It  might  be  for  a  term  of  years, 
or  it  might  be  for  life.  Therefore,  the 
legislature  must  have  contemplated  that 
some  term  should  be  fixed.  If  that  is  so, 
the  term  here  is  fixed  within  the  meaning 
of  the  Act  of  Parliament.  Therefore,  upon 
that  ground  only,  I  am  content  to  agree 
with  my  brother  Martin,  in  saying  that 
the  plaintiff  is  entitled  to  our  judgment. 

Maetin,  B. — That  is  my  view  :  I  think 
that  anybody  reading  the  section  can 
very  clearly  see  that  the  legislature  never 
could  mean,  that  an  ofi&cer  who  was  in< 
capable  of  going  on  with  his  duties  should 

(5)  1  Sc.  KJt.  258;  8.  c  9  Lav  J.  Rep.  (if.a) 
C.P,  326. 


give  up  his  office  from  which  he  was 
receiving  an  annual  income,  and  leave  it 
in  the  power  of  the  trustees  afterwards 
to  say,  "  We  shall  do  nothing  for  him." 
The  intention  which  I  derive  from  the 
words  of  the  section  is,  that  when  the 
trustees  thought  fit  to  grant  a  pension  to 
a  retiring  officer  whom  th^  deemed 
worthy  of  it,  that  should  be  a  permanent 
thing,  and  that  in  the  words  of  this  reso> 
lution  he  should  continue  to  receive  it 
during  his  own  life. 

Mr.  Brown  cited  two  cases  in  connee* 
tion  with  the  East  India  Company,  but  I 
am  always  very  dubious  of  following 
cases  where  that  company  were  concerned. 
The  East  India  Company  had  a  double 
aspect,  and  it  will  be  found  in  those  cases 
that  these  two  characters  entered  into 
the  consideration  of  the  Court.  In  one 
character  they  were  concerned  for  the 
Sovereign,  and  their  acts  were  governed 
by  considerations  connected  with  (he 
Supreme  Government.  In  the  other,  titty 
were  to  be  looked  upon  as  merchants 
trading  in  Leadenhall  Street  by  bills  of 
exchange,  bOls  of  lading  and  otherwise. 
One  case  related  to  the  pension  of  a  gen> 
tleman  in  the  military  service,  and  the 
other  to  a  gentleman  in  the  civil  service. 
I  have  no  doubt  those  cases  were  pro- 
perly decided  on  the  constitution  of  that 
company,  but  I  am  not  at  all  prepared  to 
bring  those  decisions  to  bear  upon  a  sec- 
tion of  an  Act  of  Parliament  Uko  this. 
I  think  the  meaning  and  spirit  of  the 
section  was  to  give  a  permanent  annuity 
to  a  servant  who  had  retired  from  the 
service  of  the  trustees. 

Jvdgm&nt  for  the  fhiaitff. 


Attorneys — Mackeson,  Taylor  &  Arnold,  agonto  for 
Norton  &  Son,  Town  Mulling,  Kent,  for  plain- 
tiff; n.  J.  Pead,  for  dufcudants. 
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(In  the  Second  Dimsion  of  the  Oowrt.) 
1873.  1 

3  h    I  "B-VTa  V.  DEUTFF. 

Pritonor,  Duehcarge  of— Debtors  Act, 
1869  (32  ^  83  Tiet.  e.  62),  ss.  4i,  6— Com. 
mon  Loaa  Procedure  Ad,  1854  (17  $■  18 
Vi^.  e.  125),  M.  60,  61— Jntj>rMomnen^ 
o/Ker  JudgmenL 

A  defendant  toho  has  been  arrested  and 
imprisoned  before  final  judgment,  under 
the  6th  section  of  the  Debtors  Act,  1869,  is 
entitled  to  be  discharged  wider  the  4ith 
section  after  final  judgment  has  been  ob- 
tained, notwithstanding  that  the  judgment 
is  still  unsatisfied,  and  that  the  absence  of 
the  defendant  from  England  nm^  (a«  by 
hindering  his  oral  examination  under  the 
GOth  section  of  the  Common  Law  Procedure 
Act,  1854,  vnth  regard  to  debts  owing  to 
hitn)  prejudice  the  plaintiff  in  obtaining  the 
fruits  of  the  judgrrient. 

This  wu  a  rule  calling  on  the  plaintiff 
to  shew  caose  why  the  defendant  should 
not  be  discharged  out  of  custody. 

It  appears  that  the  defendant  had  been 
arrested  and  imprisoned  in  pursuance  of 
the  6th  section  of  the  Debtors  Act,  1869 
(32  &  83  Vict.  0.  62),  which  enacts  that, 
afler  the  commencement  of  that  Act,  "  a 
person  shall  not  be  arrested  upon  mesne 
process  in  any  action  ;  "  but  that,  "  where 
the  plaintiff  m  any  action  in  any  of  Her 
Majesty's  Superior  Courts  of  Law  at 
Westminster,  m  which,  if  brought  before 
the  commencement  of  the  Act,  the  de- 
fendant would  have  been  liable  to  arrest, 
proves,  at  any  time  before  final  judgment 
by  evidence  on  oath,  to  the  satisfaction 
of  a  judge  of  one  of  those  Courts, 
that  the  plaintiff  has  good  cause  of  action 
aeunst  the  defendant  to  the  amount  of 
fifty  pounds  or  upwards,  and  that  there 
is  probable  cause  for  believing  that  the 
defendant  is  about  to  quit  England  unless 
he  be  apprehended,  and  that  the  absence 
of  the  defendant  f^m  England  will  ma- 
terially prejudice  the  plaintiff  in  the  pro- 
secution of  his  action,  such  judge  may, 
in  the  prescribed  manner,  order  such  de- 
fendant to  be  arrested  and  imprisoned  for 
a  period  not  exceeding  six  months,  unless 
and  until  he  has  sooner  given  the  pre- 

Nxw  SsBiXi  42.— £scBB4. 


scribed  security  not  exceeding  the  amount 
claimed  in  the  action,  that  he  will  not  go 
out  of  England  without  the  leave  of  the 
Court," 

Final  judgment  in  the  action  having 
been  subsequently  signed  for  the  plain- 
tiff, an  application  for  his  discharge, 
while  the  judgment  'was  still  unsatisfied, 
was  made  to  a  Judge  at  Chambers,  who 
referred  the  matter  to  the  Court. 

Thrupp,  for  the  defendant,  contended 
that  the  object  for  which  he  was  arrested, 
namely,  to  enable  the  plaintiff  to  "  prose- 
cute his  action,"  was  now  attained,  final 
judgment  having  been  signed;  and  the 
defendant  was  therefore  entitled  to  bo 
discharged.  Also  that,  as  no  power  to 
arrest  after  judgment  was  given  by  the 
Debtors  Act  (which  expressly  limited  the 
power  to  arrest  to  the  period  before  final 
judgment),  the  legislature  could  not  have 
intended  to  allow  a  defendant  arrested 
before  final  judgment  to  be  kept  in  prison 
after  judgment,  which  is  really  the  end  of 
the  action.  He  cited  The  Yorkshire  En- 
gine Company  v.  WrigJii  (1)  as  expressly 
in  point  and  decisive  of  the  case. 

Peiheram,  for  the  plaintiff. — The  real 
end  of  the  action  is  satisfaotion  by  means 
of  execution,  and  not  judgment  merely. 
The  absence  of  the  defendant  from  Eng- 
land may  still  prejudice  the  plaintiff  in 
the  prosecution  of  his  claim,  for  it  may 
prevent  him  ascertaining  whom  to  make 
garnishees.  He  will  be  unable  to  avail 
himself  of  the  power  given  by  the  Com- 
mon Law  Procedure  Act,  1854,  which 
would  enable  him  to  get  an  order  for  the 
examination  of  the  defendant,  "  as  to  any 
and  what  debts  are  owing  to  him,  before 
a  master  of  the  Court,  or  such  other 
person  as  the  Court  or  Judge  shall  ap- 
point; and  the  Court  or  Judge  may 
make  such  rule  or  order  for  the  examina- 
tion of  such  judgment  debtor,  and  for 
the  production  of  any  books  or  docu- 
ments, &o." 

Thrupp,  in  reply. — Waine  v.  WHkins 
(2)  shews  that  the  defendant  could  only 
be  detained  till  judgment  signed.  In 
that  case  it  was  held  that  where  in  a 

(1)  21  WeMjf  S^forter  16  (Bxeh.) 

(2)  42  Law  3.  Bep.  (x.s.)  Q.B.  90. 
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proceeding  by  foreign  atiaohment,  the 
defendant  renders  himself  in  dissolation 
of  the  attachment,  and  the  plaintiff  goes 
on  in  the  action  and  recovers  judgment, 
the  defendant  is  entitled  to  be  discharged 
(com  oastodj  hy  yirtne  of  section  4  of 
the  Debtors  Act,  1869. 

BsAMWELti,  B. — The  caae  of  The  York- 
shire Engine  Company  v.  Wright  (1)  is 
decisive  on  the  pomt  here  raised.  What- 
ever the  legislatare  may  have  meant, 
the  true  conatrnotion  of  what  they  have 
said  is,  that  there  is  to  be  no  imprison> 
ment  after  the  action  has  been  prosecuted 
to  its  end;  and  as  the  action ~comes  to 
an  end  on  final  judgment  being  signed, 
this  defendant  is  entitled  to  be  discharged. 
If  it  were  not  so,  then,  although  a  de- 
fendant could  not  be  arrested  after  judg- 
ment, yet,  if  he  had  been  arrested  before, 
he  might  be  detained  in  prison  after  judg- 
ment. 

PiQOTT,  B.,  and  Cleasby,  B.,  con- 
curred. 

Bule  ahsolate. 


Attorney — Hoylo,  for  plaintiff;  Wright  te  Son, 
for  defendant. 


cuj^.aa.-^M./.^'i^j^Ty?. 


1873..      *]  THE  SOLTCrrOa-OGKEBAL  V.  THE 

May  30.    >    law  eeveesionaby  interest 
June  11.  J     SOCIETY. 

Sucoesrion  Duty — Alienaiion  by  Remain- 
derman  to  Body  Gorporate — Alienee  liahle 
as  Stieoessor — The  Sueeeasion  Dwty  Act, 
1853  (16  A-  17  Vici.  e.  61),  ««.  2,  15, 
27. 

A  testatrix  by  toiU,  made  m  1839,  de- 
vised real  property  to  one  for  life,  and  after 
his  death  to  a  remaindermam  in  fee,  and 
died  in  1841.  The  remainderman,  a  eotuin 
of  the  testatrix,  died  in  1870,  having  pre- 
viously sold  his  reversion  in  fee  to  a 
corporation.  The  tenant  for  l^e  died  in 
1872: — Held  (on  an  iiiformation  against 
the  corporaHon),  first,  that  the  corpora- 


tion, upon  the  death  of  the  tenant  for  life, 
were  "snceessors"  tmthdn  ss.  2  and  27 
of  the  Siwcessian  Ihdy  Act,  1853,  and  teere 
liaJ>le  to  pay  suceesiion  duty  upon  the  fuU 
value. 

Secondly,  that  if  necessary  the  Court 
would  have  decided  the  death  of  the  re- 
mainderman to  be  immuUerial,  and  the  rate 
of  duty  to  be  the  same  as  would  have  been 
payable  by  him  if  he  had  survived  the 
tenant  for  life  without  selUng,  but  that  at 
all  events  the  Crown  had  nuide  out  a  prima 
facie  ease  to  duty  at  thtU  rate,  since  the 
Crown  need  not  prove  the  death  of  the 
remainderman,  nor  who  his  heir  was ;  and 
tlud  if  events  had  happened  by  which  the 
duty  loovld  be  less,  the  corporation  must 
prove  them. 

This  was  an  information  filed  by  the 
Solicitor-General  (the  Attorney-General 
having  an  interest  in  the  defendant 
society),  and  oontained  the  following 
allegations. — 

In  1839  one  Deboraih  Smith  Dermer  by 
her  will  devised  real  estates  to  Thomas 
Dermer  for  life,  and  after  his  death  to 
William  Dermer  in  fee.  She  died  on  the 
9th  January,  1841,  leaving  both  William 
Dermer  and  Thomas  Dermer  surviving. 
The  defendants,  a  corporation,  in  18C4 
and  1868,  became  the  purchasers  of  the 
reversion  in  fee  from  William  Dermer. 
William  Dermer  died  on  the  5th  August, 
1870,  and  on  the  14th  August,  1872, 
Thomas  Dermer  died.  The  defendants, 
upon  the  death  of  Thomas,  became  seised 
in  fee  in  possession.  William  Dermer 
was  a  cousin  of  the  testatrix,  being  a  de- 
scendant of  the  brother  of  her  fiither.  The 
Commissioners  of  Inland  Revenue  accord- 
ingly claimed  &om  the  defendants  suc- 
cession duty  at  the  rate  of  five  per  cent,  on 
the  principal  value  of  the  estates.  The 
defendants  disputed  the  claim,  and  the 
biU  prayed  a  decree  for  the  payment  of 
the  duty  as  claimed. 

The  Solieitor-Oeneral  (Sir  G.  Jesset)  and 
W.  W.  Earslake,  for  the  Crown.— The 
defendants  are  "successors"  within  the 
meaning  of  the  Succession  Duty  Act, 
1853,  smce  they  acquired  the  property 
under  the  testatrix's  will,  and  that  will  is 
within    the    definition  of  a  succession 
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in  B.  2  (1),  viz.,  "  a  dispoeition  of  pro- 
perty by  reason  whereof"  the  de- 
fendants became  entitled  upon  Thomas 
Dormer's  death.  The  defendants  being  a 
body  corporate  must,  nnder  s.  27,  be 
assessed  upon  the  principal  valne  of  the 
property.  Being  alienees  they  must, 
nnder  s.  15,  pay  dnty  at  the  same  rate 


(1)  That  section  enacts—"  Every  past  or  Mure 
dispoeition  of  property,  by  reason  whereof  any  per- 
son has  or  shall  become  beneficially  entitled  to  any 
property,  or  the  income  thereof,  upon  the  death  of 
any  person  dying  after  the  time  appointed  for  the 
commencement  of  this  Act,  either  immediately  or 
after  any  interval,  either  certainly  or  contingently, 
and  either  originally  or  by  way  of  substitutive 
limitstion;  and  every  devolution  by  law  of  any 
beneficial  intemt  in  property,  or  the  income 
thereof,  upon  the  death  of  any  person  dying  after 
the  time  appointed  for  the  commencement  of  this 
Act,  to  any  other  person  in  possession  or  expec- 
tancy, shall  be  deemed  to  have  conferred  or  to  con- 
fer on  the  person  entitled  by  reason  of  any  such 
disposition  or  devolution  a  '  succession ;'  and  the 
term  'successor'  shall  denote  the  person  so 
entitled ;  and  the  term  '  predecessor '  shall  denote 
.the  settlor,  disponer,  testator,  obligor,  ancestor  or 
other  person  from  whom  the  interest  of  the  suc- 
cessor is  or  shall  be  derived." 

The  second  part  of  Section  16  enacts — "  Where, 
after  the  time  appointed  for  the  commencement  of 
this  Act,  any  succession  shall,  before  the  successor 
diall  have  become  entitled  thereto,  or  to  the  in- 
come thereof  in  possession,  have  become  vested  by 
alienation,  or  by  any  title  not  conferring  a  new 
succession,  in  any  other  person,  then  the  duty 
payable  in  respect  thereof  shall  be  paid  at  the 
same  rate  and  time  as  the  same  would  have  been 
payable  if  no  such  alienation  had  been  made  or 
derivative  titie  created;  and  where  the  title  to  any 
succession  shall  be  accelerated  by  the  surrender  or 
extinction  of  any  prior  interests,  then  the  duty 
thereon  shall  be  payable  at  the  same  time  and  in 
the  same  manner  as  such  duty  would  have  been 
payable  if  no  such  acceleration  had  taken  place." 
Section  27.  "  Where  any  body  corporate,  com- 
pany, or  society  shall  become  entitied,  as  sacces- 


and  time  as  if  no  alienation  had  been 
made,  that  is,  the  same  dnty  as  William 
Dermer's  heir  would  have  paid  if  William 
Dermer  had  not  alienated.  Who  that 
heir  is  the  Inland  Revenue  Office  has  not 
thought  it  worth  the  expense  and  trouble 
to  discover,  but  since  the  testatrix  was  a 
spinster  the  heir  cannot  have  been  nearer 
in  blood  than  William  Dermer  himself 
(that  is  cousin),  and  may  have  been  more 
distant.  The  duiy,  therefore,  caonot  be 
less  than  five  per  cent,  nnder  s.  10,  and 
may  be  more,  but  if  more  the  office  v 
willing  to  remit  the  differenoa 

Sir  J,  Karslake,  Joihua  WUUams  and 
OiUee,  for  the  defendants. — No  duty  is 
payable.  The  defendants  are  not  "  suc- 
cessors." William  became  entitled  to  the 
property  "  by  reason  of"  the  will  within 
section  2,  and  those  words  cannot  be 
stretched  to  include  any  persons  taking 
by  purchase  from  him;  for  if  so,  they 
would  include  purchasers  from  the  defen- 
dants, and  so  on  for  all  time — The  Attor- 
ney-Oenerai  v.  Upton  (2).  MoBeover,  pur- 
chasers for  value  who  paid  for  all  they 
obtain  cannot  be  "  successors "  within 
section  2,  which  contemplates  only  donees 
by  will  or  settlement,  and  heirs.  If  the 
defendants  are  not  "  successors  "  within 
section  2,  neither  are  they  within  section 
27.  The  property  has  no  doubt  "  become 
vested  by  alienation  "  in  the  defendants 
within  section  15,  and  if  William  had  been 
alive  when  the  defsndants  came  into  pos- 
session, they  would  under  that  section 
have  had  to  pay  the  same  dnty  as  William 

Bors,  to  any  real  property,  the  duty  in  respect 
thereof  ehall  be  assessed  upon  the  principal  value 
of  such  property,  but  shall  be  payable  by  such 
instalments,  at  such  times,  and  in  such  manner 
as  the  same  would  be  payable  if  assessed  ui  re- 
spect of  property  devolving  on  a  successor  in  fee 
simple ;  and  it  shall  be  lawiU  for  such  body  cor- 
porate, company,  or  society,  or  any  trustee  thereof, 
to  raise  the  amount  of  any  duty  due  in  respect  of 
their  succession  upon  the  secttrity  thereof,  at 
interest,  with  power  for  them  to  give  effectual  dis- 
charges for  the  mosey  so  raised." 

(2)  4  Hurl.  &  C.  33« ;  s.  c  36  Law  J.  Bep. 
(ir.s.)  Escfa.  138. 
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would  have  piud  had  he  not  alienated, 
and  that  wonld  hare  been  a  duty  calca- 
lated  on  William's  life  according  to  the 
tables  in  the  scbednle.  Bat  since  he  is 
dead  there  is  no  life  on  which  to  calonlate 
the  duty,  and  therefore  no  dnty  is  pay- 
able. Section  15  "  enacts  or  imposes  no 
tax  or  dnty  " — per  Bramwell,  B.,  in  The 
AUomey-Oeneral  t.  Littledale  (3),  bat 
places  iho  alienee  on  the  same  footing  as 
the  alienor  with  respect  to  dnty — per  Lord 
Wensleydale  in  Lord  Braybroohe  v.  The 
AUomey-Oeneral  (4),  and  per  Martin,  B., 
in  The  Attorney -Oeneral  v.  OecU  (5),  Now 
if  the  alienor  be  dead  he  is  not  liable  to 
dnty,  therefore  the  alienee  is  not.  It  is  a 
case  omitted  from  the  provisions  in  the 
Act,  either  accidentally  or  intentionally, 
probably  the  latter;  and  a  tax  requires 
express  words  to  impose  it.  The  argu- 
ment contra  makes  the  life  of  the  alienee 
the  basis  of  calculation  instead  of  the 
life  of  the  alienor,  bat  that  is  contrary  to 
the  plain  words  of  section  15. 

[Clkasbt,  B. — Why  not  consider  the 
alienor  to  be  aUve,  and  then  calculate  the 
value  of  his  life  P] 

That  would  be  to  interpolate  in  section 
15  the  words,  "  as  rf  the  alienor  had  stiT' 
vived  and  had  not  alienated."  Besides,  the 
Crown  does  not  claim  tiiat,  but  the  value 
in  fee  simple  under  section  27.  The  de- 
fendants' view  is  confirmed  by  sections  42 
and  44. 

Secondly,  even  if  the  defendants  are 
(as  contended  oontra)  liable  to  the  same 
rate  as  would  have  been  payable  by 
William's  heir,  that  rate  may  be  less  than 
five  per  cent.  If,  for  instance,  William 
had  died  intestate  leaving  a  son,  that  son 
wonld  have  paid  one  per  cent,  under  sec- 
tion 10,  because  that  would  have  been  a 
"devolution  by  law"  within  section  2, 
and  not  a  snccession  "  by  reason  of"  the 
testatrix's  will.  Since  the  Grown  has  not 
thought  proper  to  inform  the  Court  who 
that  heir  is,  there  are  no  materials  on 
which  to  calculate  the  rate,  and  the  bur- 
den being  on  the  Crown  to  make  oat  the 
liability,  the  defendants  are  entitled  to 

(3)  39  Law  J.  Kep.  (if.s.)  Bxch.  207,  211. 

(4)  9.H.L.  Caa.  178;  s.  c  31  Law  J.  Bep.  (n.s.) 
Kxcb.  185. 

(a)  39  Lav  J.  Bep.  (m.s.)  Ezch.  201,  206. 


judgment.  The  fiaot  that  mnch  iannUa 
and  expense  are  necessary  to  discover  the 
alienor  s  heir,  is  an  additional  argument 
to  shew  that  the  legislature  in  snch  cases 
intentionally  omitted  to  impose  dnty  on 
the  alienee.  If  there  is  any  reasonable 
doubt  as  to  the  meaning  of  an  Act  im- 
posing duties,  the  subject  is  entitled  to 
the  benefit  of  the  doubt — per  Kindersley, 
V.C,  in  WUeox  v.  Smith  (6). 

The  Solidtor-Oeneral,  in  reply. — ^Under 
section  2  there  may  be  many  sncoessions 
(see  section  14),  and  the  first  does  not 
cease  to  be  a  snccession  beoanse  a  second 
is  created  by  a  second  instrument  or  a 
devolution.  It  may  be  that  two  duties 
are  payable,  but  the  Crown  only  olaima 
one.  The  testatrix's  will  having  created 
an  expectant  succession  in  William  the 
liability  to  duty  attached,  and  nothii^ 
that  happened  afterwards  can  get  rid  w 
that  liability.  Section  15  does  not  do 
away  with  any  liabilify — The  Attoney- 
Oeneral  v.  LitOedale  (3),  but  leaves  the 
parl^  liable.  The  defendants  read  that 
section  as  if  it  said  '*  the  same  diUy  shall 
be  paid  by  the  alienee  as  would  have  been 
payable  by  the  heir  of  the  alienor  if  the 
alienor  had  not  alienated."  But  the  words 
regulate  only  the  rate  and  time  (see 
section  20),  and  not  the  value  of  the  suc- 
cession, which  is  regulated  by  sections 
21-27.  TTnder  section  27  the  defendants 
must  pay  for  the  value  as  a  corporation, 
and  under  section  15  they  must  pay  the 
same  rate  as  William's  heir  would  have 
paid.  That  rate  wonld  be  determined 
by  the  relationship  of  the  heir  to  the 
testatrix,  not  to  William,  for  it  would 
be  a  "  succession  by  reason  of "  the  will 
under  section  2,  and  not  a  "  devolation 
by  law." 

[Kbllt,  C.B. — Ought  we  not  to  know 
whether  William  devised  his  real  property 
by  will,  and  if  so,  what  relationship  the 
devisee  was  to  him  ?] 

That  is  not  necessary,  because  as  Wil- 
liam had  alienated,  a  devise  wonld  have 
no  efiect.  If  the  Court  should  think  the 
Crown  entitled  to  some  duty,  but  cannot 
determine  the  rate,  a  decree  may  be  made 

(6)  i  Drew.  49 ;  b.  c.  26  Law  /.  Bep.  (x.s. 
Chaoc.  696  698. 
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and  an  enquiry  directed  to  discover  the 
heir.  If  the  defendants'  contention  is 
right,  the  Act  may  always  be  defeated 
l^  an  expectant  successor  selling  to  a 
purchaser  and  baying  again  from  him. 
Section  44  offers  no  difficulty ;  it  is"  only 
a  gathering  net  to  prevent  anyone  from 
escaping. 

Our.  adv.  wU. 

On  the  11th  of  June— 

Clbasbt,  B.,  read  the  judgment  of  him* 
self  and  Kellt,  C.B.,  and  Pollock,  B. — 

In  this  case  the  £acts  may  be  stated 
as  follows,  for  the  purpose  of  reusing  the 
question  which  has  been  argued  before 
us.  [After  stating  the  &cts  as  above,  the 
judgment  proceeded.] 

WiUiam  Dormer  was  a  cousin  of  the 
testatrix,  and  if  he  had  succeeded  to  the 
enjoyment  of  the  property,  would  have 
been  liable  under  the  Succession  Duty 
Act,  1853  (16  &  17  Vict.  c.  51),  to  suc- 
cession duty,  calculated  in  the  usual  way 
at  the  rate  of  five  per  cent.  The  question 
is,  what  succession  duty,  if  any,  the  de- 
fendants ought  to  pay.  It  was  contended 
fbr  the  Crown  that  the  defendants  were 
liable  to  pay  at  the  same  rate  as  William 
Dermer,  viz.,  five  per  cent.,  and  that  as 
they  were  a  corporation,  the  amount  must 
be  calculated  in  the  manner  pointed  out 
by  section  27  of  the  Act,  that  is  to  say 
upon  the  principal  value  of  the  property. 
It  was  contended  for  the  defendants  that 
as  William  Dermer,  the  devisee  of  the 
reversion,  never  came  to  the  actual  en- 
joyment  of  it,  but  conveyed  it  away  to  the 
defendants  before  doing  so,  and  died 
before  the  tenant  for  life,  either  no  suc- 
cession duly  became  payable  npon  the 
death  of  Thomas,  or  at  all  events  only 
sach  a  snm  as  the  heir  of  William  if  he 
had  sncceeded  would  have  been  liable  to 

pay- 

upon  consideration  of  the  various 
sections  of  the  Act,  the  following  conclu- 
sions seem  clearly  established. — 

First.  By  the  operation  of  section  2 
(which  embodies  the  whole  principle  of 
the  Act)  every  person  who  l^  reason  of 
any  disposition  of  property  now  becomes 
entitled  to  any  beneficial  interest  after 
the  death  of  another  has  conferred  upon 
him  a  succession — ^that  is,  according  to 


the  interpretation  clause,  property  liable 
to  succession  duty. 

Secondly.  Though  the  title  to  the  suc- 
cession dates  from  the  disposition,  and 
there  is  never  any  title  to  the  property 
free  from  the  duty,  yet  the  duty  is  not 
payable  until  the  person  taking  under 
the  disposition  comes  to  the  actual  en- 
joyment of  the  property ;  out  of  which 
enjoyment  it  is  supposed  the  payment 
will  be  made. 

Thirdly.  If  the  interest  taken  nnder 
the  disposition  comes  to  an  end  before 
the  enjoyment  commences — ^as  in  the  case 
of  successive  tenancies  for  life,  when  the 
later  life  dies  before  the  earlier  one — ^the 
liability  to  duty  ceases  along  with  the 
interest.  In  oihet  words  the  duty  never 
becomes  payable. 

Fourthly.  The  amount  of  duty  is  cal- 
culated upon  the  enjoyment  of  the  pro- 
perty which  the  person  actually  taking  is 
expected  to  have;  for  example,  in  the 
case  of  a  person  taking  in  fee,  it  is  made 
npon  the  probable  duration  of  the  life  of 
the  person  taking.  And  this  is'  only 
reasonable,  because  a  fresh  duty  will  oe 
payable  at  lus  death,  and  the  interval  will 
be  longer  or  shorter  according  to  his  age. 
It  is  also  payable  by  eight  instalments, 
the  first  at  the  expiration  of  one  year 
firom  his  coming  into  possession  (section 
21),  so  as  to  enable  hun  to  pay  it  out  of 
his  enjoyment.  But  in  the  case  of  a  cor- 
poration taking  in  fee,  though  the  duty  is 
still  payable  by  instalments,  their  life  is 
supposed  to  be  permanent,  and,  as  there 
can  be  no  fiirther  succession,  the  amount 
is  collected  upon  the  principal  value  ot 
the  property. 

Fmhly.  If  the  person  has  had  a  suc- 
cession conferred  upon  him,  he  cannot, 
by  parting  with  it,  prevent  it  from  being 
a  succession,  that  is,  prevent  it  &om 
being  propei-ty  liable  to  the  duty.  It 
continues  a  succession,  and  will  be,  when 
the  proper  time  comes,  a  succession  on- 
joyed  in  possession,  into  whatever  hands 
it  has  come. 

All  the  conclusions  previous  to  the 
fifth  are  little  more  than  statements  of  the 
nature  of  a  succession  and  of  the  enact- 
ments, or  are  such  clear  inferences  as  to 
need  no  farther  observations;  and  we 
think  the  5th  is  an  inevitable  inference 
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from  the  nature  of  a  BncceBsIon,  from  the 
language  of  the  second  part  of  the  15th 
section,  and  firom  the  absurd  conse- 
qnences  which  'would  foUow  &om  holding 
the  contrary.  The  saccession  (created 
bj  the  2nd  section)  being  property  liable 
to  duty,  the  charge  imposed  is  not  npon 
the  person  (nntU.  it  becomes  payable)  but 
npon  the  property,  and  mnst  go  with  it, 
unless  there  is  something  in  the  Act  to 
remove  it,  which  there  is  not.  The  lan- 
guage of  the  2nd  section  does  not  deal  at 
all  with  the  position  of  the  alienee  of  a 
succession,  and  therefore  all  the  EU'gument 
addressed  to  ns  upon  the  words  "  by 
reason  whereof,"  not  cohering  an  alienee 
who  took  by  reason  of  his  conveyance, 
was  inapplicable.  The  position  of  alienee 
is  a  matter  of  legal  consequence  from  the 
2nd  section,  and  not  touched  by  the 
words  of  it. 

Again  the  second  part  of  the  15th  sec- 
tion provides  for  the  mode  of  paying  the 
succession  duty  in  the  case  of  alienation. 
It  assumes  therefore  that  the  charge  con- 
tinues. Bat  it  was  argued  that  the 
second  part  of  the  15th  section  would  have 
been  applicable  if  William  Dermer  had 
outlived  Thomas,  but  is  not  applicable  if 
the  remainderman  dies  before  the  tenant 
for  life.  We  think  there  is  nothing  in 
the  words  to  warrant  this  limitation  of 
meaning,  and  that  it  is  a  most  unrea- 
sonable construction.  For  the  absurd 
consequence  would  follow  that  if  there 
was  no  alienation  a  duty  would  be  pay- 
able ou  the  death  of  the  tenant  ror 
life,  whether  the  remainderman  died  be- 
fore him  or  not;  but  if  there  is  an 
alienation  no  duty  would  be  payable  in 
one  event,  and  thus  a  man  would  have 
the  power  by  alienation  to  relieve  the 
property  from  a  charge  imposed  for 
papUc  purposes. 

We  have  been  induced  to  consider  more 
fnlly  than  might  seem  to  be  necessary 
the  question  of  the  property  being 
chargeable  upon  the  death  of  the  tenant 
for  l^e,  because  it  was  made  the  subject 
of  a  serious  argument  before  us,  and  is  a 
matter  of  general  application  involving  a 
charge  upon  the  subject. 

The  otner  questions  which  remain,  and 
which  were  more  arguable,  were — First, 
the  rate  and  percentage  under  section  10 


at  which  the  duty  was  payable  by  tbe 
effect  of  the  second  part  of  the  IStn.  sec- 
tion ;  and  secondly,  the  manner  in  which 
the  amount  shoold  be  calculated,  the  de- 
fendants being  a  corporation,  and  taking 
as  alienees  after  the  death  of  the  tenant  for 
life,  and  not  taking  directly  under  tlie  in- 
strument. 

With  respect  to  the  rate  of  duty  it  is 
provided  for  by  the  second  part  of  the 
15th  section,  but  the  language  is  auscep- 
tible  of  two  meanings.     The  rate  is  to  be 
the  same  "  as  if  no  such  alienation  had 
been  made."     Does  this  mean  the  same 
rate  as  the  alienor  would  have  been  liable 
to  pay,  or  are  we  to  trace  the  course  oi 
events  and  find  what  would  have  been  the 
position  of  the  successor  at  the  death  of  the 
tenant  for  life  ?  If  the  remaiudemian  out- 
lived the  tenant  for  life  there  would  be  no 
difficnlty,  but  if  he  died  before,  then  it 
would  be  necessary  to  find  out  who  would 
have  been  his  heir,  and  thus  firnn  his 
relationship  to  tbe  predecessor  get  at  the 
rate  of  duty  under  section  10.     It  was 
said  by  the  learned  Solicitor-Greneral  that 
the  rate  payable  by  the  alienor  himself 
would  almost  always  be  less,  or  at  all 
events  not  greater  than  the  rate  payable 
by  his  heir ;  and  that  the  Crown  was  con- 
tent to  adopt  the  construction  which  in 
general  imposes  the  lower  daiy.    And 
this  would  be  in  conformity  with  ihe 
general  rule  that  if  two  oonstrnctions  are 
open  and  no  preponderating  reason  in 
favour  of  either  as  a  matter  of  constmo- 
tion,  then  the    construction    should  be 
taken  which  imposed  the  lighter  burden. 
It  may  be  that  taken  literally  the  words 
would  rather  point  to  the  real  position  of 
things  at  the  death  of  the  tenant  for  life ; 
but  still  it  is  not  an  unreasonable  con- 
struction that  the  time  of  the  alienation 
should  fix  the  rate,  because  from  that 
time  the  alienor  has  no  conneciaon  with 
the  property,  and  his  history  is  unim- 
portant.   The  words,  "  as  if  no  alienation 
had  been  made,"  may  thus  be  read  as 
equivalent  to,  '*  as  if  me  alienor  had  suc- 
ceeded and  paid  the  duly."    It  should  be 
borne  in  mind  that  the  interval  between 
the  alienation  and  the  death  of  the  tenant 
for  life  may  be  the  period  of  a  long  li&. 
And  although  the  person  entitled  to  suc- 
ceed would  be  able  to  trace  hia  own  pedi* 
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gree  and  then  shew  what  daty  he  had  to 
pay,  it  never  oonld  have  been  intended 
that  the  Crown,  in  order  to  entitle  itself  to 
the  duty,  should  be  compellod  to  trace 
the  history  and  descendants  of  a  person 
wholly  nnconneoted  with  the  property,  of 
whom  it  may  not  be  known  whether  he 
be  dead  or  aUve,  or  in  what  quarter  of 
the  world  he  died,  or  what  reLfitions  he 
had.    It  is  much  more  rational  to  hold 
that  &om  the  time  of  alienation  the  life 
or  death  of  the  alienor  is  immaterial,  and 
that  the  dnty  mast  be  paid  as  if  he  sno- 
oeeded.    We  shoald  be  ready  to  adopt 
this  constmction,  bat  for  the  decision  of 
the  present  case  it  is  enough  to  say  that 
the  Grown  at  all  events  make  oat  a  prima 
faeie  case  to  be  paid  the  duty  which  would 
be  payable  by  the  alienor,  as  they  need 
not  prove  the  death  of  the  alienor ;  and 
that  if  events  have  happened  by  which 
the  duty  would  be  less  the  defendants 
must  prove  them.    The  rato  of  duty  then 
is  five  per  cent.    As  to  the  mode  of  cal- 
culating it  we  think  there  is  no  difficulty. 
The  de^dants  take  a  succession.    In  the 
words  of  the  second  part  of  the  15th  sec- 
tion, "  the  saoceaeion  has  been  vested  in 
them  by  alienation."  They  are  a  corpora- 
tion, and  within  the  words  of  the  27th 
section,  they  have  become  entitled  as  suc- 
cessors to  the  property.     It  ia  quite  true 
that  the  words  of  tliis  section  would  exactly 
meet  the  case  of  a  corporation  taking, 
not  as  alienees,  bat  directly  by  reason  of 
the  disposition.    But,  as  it  is   obvious 
from  the  15th  section  that  the  persons 
who  take  as  alienees  also  take  as   suc- 
cessors within  the  Act,  so  when  the  27th 
section  uses  the  words,  "  Where  any  body 
corporate  shall  become  entitled  as  suc- 
cessors,"   it    covers    the    case  of  their 
becoming  entitled  to  the  saooession  l^ 
alienation,  as  well  as  directly  by  reason  of 
the  disposition. 

We  think  the  words  properly  considered 
with  reference  to  the  subject  matter  ought 
to  receive  this  constmction,  independently 
of  the  strong  objection  to  any  conclusion 
which  would  enable  a  corporation  to  ac- 
quire a  succession  to  real  property  dis- 
chargped  from  the  full  burden  which  it 
would  have  to  bear — though  in  a  different 
manner— if  in  the  hands  of  the  alienor  or 
of  individual  alienees.    The  words  of  the 


Act  must  have  been  very  dififierent  to 
compel  us  to  hold  that  the  present  case  is 
a  casus  omissus  out  of  the  Act. 

For  the  above  reasons  we  think  that 
the  Crown  is  entitled  to  a  decree  upon 
this  information,  and  that  the  defendants 
must  pay  sucoession  daty  at  the  rate  of 
five  per  cent,  upon  the  full  value. 

Decree  accordingly. 


Attorneys — ^The  Solicitor  to  tbe  Inland  fteVSnu* 
Office,  for  the  Crovn;  Capron,  Dahon  & 
Hitchins,  for  the  defendants. 


1873.    1     In  the  matter  of  a  plaint  by 


Jane  12 


OBESN  V.   BEACH. 


County  Court — Jwrisdietion  —  Cause  of 
Action  arising  wholly  or  in  part  wiUUn  Dis- 
trict—ZO  |-  31  Vid.  e.  142.  s.  1. 

A  verbal  offer  to  buy  goods  for  more  than 
101.  having  been  made  to  ilie  vendor's  agent 
within  the  district  of  a  County  Court,  was 
communicated  to  the  vender  at  his  resilience 
outside  the  district,  where  he  accepted  it  and 
signed  a  mefmorandvmi  within  s.  17  of  the 
Statute  of  Frauds.  This  memorandum 
with  a  counterpart  he  sent  by  post  to  tlie 
purchaser,  who  signed  the  counterpart  with- 
in the  district.  The  vendor  delivered  the 
goods  to  the  plaintiff's  agents  mttside  the 
district.  The  purchaser  having  issued  a 
plaint  in  the  County  Court  against  the 
vendor  to  recover  damages  for  deficiency 
t»  weight,- — Held,  that  the  cause  of  action 
arose  in  part  in  the  district  so  as  to  give  the 
Ommty  Court  jurisdiction  under  30  *  31 
Viet.  e.  142.  s.  1. 

This  was  a  motion  on  behalf  of  the 
defendant  for  a  role  calling  on  the 
plaintifi'  and  the  Judge  of  the  County 
Court  of  Lancashire,  held  at  Blackburn, 
to  shew  cause  why  a  writ  should  not  issue 
to  prohibit  the  Judge  from  further  pro- 
ceeding in  a  certain  plaint,  on  the  ground 
that  the  County  Court  had  no  jariraiction 
over  it. 
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The  fonowing  facts  were  stated  to  the 
Court. — 

The  plaintiff  is  a  manafactarer  residing 
and  oanying  on  business  in  Blackburn, 
and  the  detendant  is  a  commission  mer- 
chant residing  and  carrying  on  business 
in  Liverpool,  which  is  outside  the  district 
of  the  Blackburn  County  Court.  On  the 
5th  of  March,  1873,  the  plaintiff  met  an 
agent  of  the  defendant,  named  Brazil,  in 
Blaokbnm,  and  made  him  a  verbal  offer 
to  buy  66  bales  of  the  defendant's  cotton 
at  ^^d.  per  lb.  to  be  delivered  at 
IJiverpool,  and  requested  Brazil  to  com- 
mtibicate  this  offer  to  the  defendant. 
Brazil  accordingly  went  to  his  residence 
at  Preston,  and  thence  communicated  the 
offer  on  the  same  day  to  the  defendant  by 
telegraph.  On  the  7th  of  March,  the  de- 
fen&nt  wrote  to  the  plaintiff  that  he  had 
decided  to  accept  his  offer,  and  sent  the 
letter  by  post  trom  Liverpool  addressed 
to  the  plaintiff  at  Blackburn.  With 
this  were  enclosed  a  "  bouffht  note " 
'for  the|  plaintiff's  signature,  ana  a  eounter- 
pAirt  or  "  sold  note  "  signed  by  the  defen- 
dant.  The  "sold  note"  was  a  letter 
af^rossed  by  the  defendant  to  the  plain- 
^» andbc^nning — "We  have  this  day 
9old  you  66  bales  of  Barely  Low  Middling 
.  Xjl^uids  Cotton,  per  Algeria,  @  Charles- 
top,  @  .9^(2.  per  lb.,"  and  contained  other 
tprms  not  material  to  this  report.  These 
were  i^eceived  by  the  plaintiff  at  Black- 
burn on  the  8th  of  March,  where  on 
the  saine  day  he  signed  the  "bought 
note ".  .and  gave  it  to  Brazil,  who  for- 
war4ed  it  by  post  from  Preston  to  the 
defendant.  The  cotton  on  arrival  at 
Liverpool  ^^as.delivered  to  the  plaintiff's 
agents,  when,  as  the  plaintiff  Sieged,  it 
weighed  less  than  the  invoice  weight. 
For  this  deficiency  the  plaintiff  thereupon 
claimed  damages  to  the  amoiyit  of  30Z. 
12s.  lOi.,  and  on  May  the  Slst  issued  a 
plaint  to  recover  that  sum  in  the  Black- 
bum  County  Court,  requiring  the  defen- 
dant to  appear  at  the  said  Court  on  the 
16th  of  Jane. 

W.  E.  Butler,  for  the  defendant.— The 
question  in  this  case  is  whether  part  of 
me  cause  of  action  arose  within  the  dis- 
trict of  the  Blackburn  County  Court, 
within  the  meaning  of  the  30  &  31  Yiot. 


c.  142.  8.  1  (1),  whereby  a  plaint  may  be 
entered,  by  leave  of  the  Judge  or  Regis- 
trar, in  the  County  Court  in  the  district 
of  which  the  cause  of  action  or  suit 
wholly  or  in  part  arose.  The  vaibal 
offer  was  no  part  of  the  cause  of  action, 
for  the  contract  was  not  complete  till  the 
defendant  signed  the  sold  note.    Thee 


falls  within  Aris  v.  Orchard  (2). 

[Pollock,  B. — That  was  a  deciBioB  on 
the  words  of  the  old  Act,  "  in  which  the 
cause  of  action  arose,"  which  meant  the 
whole  cause.  The  present  Act  says 
"wholly  or  in  part"  Mabtin,  B.— No 
doubt  the  contract  was  not  complete  till 
the  defendant  signed  the  note,  but  thtf 
offer  is  surely  part  of  the  caase  of  action ; 
the  plaintiff  would  be  nonsuited  if  he  did 
not  prove  it.  Suppose  the  defendant^ 
standing  just  inside  the  jurisdiction,  gives 
an  order  for  work  to  be  done  by  the 
plaintiff,  who  standing  just  outside  the 
jurisdiction,  agrees  to  do  it,  and  does  it 
outside  the  jurisdiction,  and  sues  for  the 
work  done.  Though  the  contract  is  com- 
pleted out  of  the  jurisdiction,  part  of  &o 
cause  of  action  arises  within  it.] 

No,  Hill,  J.,  put  tl}at  very  case  and 
took  the  contrary  view  in  Nmocombe  v.  De 
Boot  (8).  There  the  defendant,  by  a 
letter  written  and  posted  out  of  the  dis- 
trict, ordered  the  plaintiff  to  do  certain 
work;  the  letter  was  received  and  the 
work  done  within  the  district,  api  it  was 
held,  that  the  whole  cause  of  action  arose 


(1)  Which  enacts — "  A  pUnt  may  be  entered 
in  the  County  Court  within  tho  dJEtrict  of  which 
the  defendant  or  one  of  the  defendants  shall  dwdl 
or  cany  on  his  business  at  the  time  of  bringjng 
the  action  or  suit,  or  it  may  be  entered,  by  leave 
of  the  judge  or  ref^istTBr,  in  the  County  Cant 
within  the  district  of  which  the  defendant  or  ceie 
of  the  defendants  dwelt  or  carried  on  bssness, 
at  any  time  within  six  calendar  months  next  be- 
fore the  time  of  action  or  suit  brought;  or,  vitk 
the  like  leave,  in  the  County  Court  in  the  dirfiirt 
of  which  the  cause  of  action  or  suit  wholly  or  >■ 
part  arose." 

(2)  6  Hurl.  &  N.  160,  164;  s.  e.  tO  Lav). 
Bep.  (n.8.)  Excfa.  21,  23. 

(3)  29  Law  J.  Bep.  (k.s.)  Q.B.  4,  6. 
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within  the  disirict.  If  so,  part  of  it 
oonld  not  arise  oat  of  the  district. 

[Pollock,  B. — Borthwick  v.  Wallon  (4) 
is  more  like  yoor  case.] 

That  case  was  considered  in  Nevxsonibe 
V,  Be  Boos  (3). 

[Kbllt,  O.B. — ^The  contract  was  not 
complete  so  as  to  satisffr  the  Statute  of 
Frauds  till  the  plaintiff  signed  the  bought 
note,  and  that  was  in  Blackbom.] 

Till  then  no  donbt  the  defendant  conld 
not  have  sned  the  plaintiff,  but  the  con- 
tract was  complete  so  as  to  charge  the 
defendant  as  soon  as  he  bad  signed  the 
0old  note,  and  for  that  purpose  it  was  im- 
material nnder  section  17  of  the  Statute 
of  Frauds  whether  the  plaintiff  signed 
anj  memorandum  or  not. 

KbUiT,  O.B. — ^Where  a  cause  of  action 
arises  wholly  or  in  part  in  a  district^  the 
County  Goxirt  of  tnat  district  has  juris- 
diction. The  question  is  not  whether  the 
whole  cause  of  action  arose,  nor  whether 
the  contract  was  completed,  in  the  liver- 
pool  district,  but  wbether  any  part  of  tibe 
cause  of  action  arose  in  the  Blackburn 
district.  Now,  though  there  was  no  con- 
tract till  the  defendant  signed  the  sold 
note  in  Liverpool,  yet  the  plaintiff's  offer 
was  made  in  the  Blackburn  district. 

The  contract  was  not  complete  so  as 
to  satisfy  the  Statute  of  Frauds  i^  there 
was  part  payment  or  acceptance,  or  the 
contract  was  assented  to  in  writing  signed 
.by  the  plaintiff.  That  assent  was  signed 
by  the  plaintiff  in  the  Blackburn  disfariot. 
I  think,  therefore,  that  a  part  of  the  cause 
of  action  arose  in  the  Blackburn  district, 
and  that  the  County  Court  of  that  district 
had  jurisdiction. 

'ULisns,  B.,  and  PouooK,  B.,'0ononired. 

Bule  refused. 


JMaroejB  — Oregoiy  &  Bovdiffe,  agents  for  Htdl, 
Stone  &  Fletcher,  Lireipool,  for  defendant.    ' 


(1)  16  Com.  B.  Bep.  601 ;  b.  o.  24  Law  J.  Bep. 
(ma)  C.P.  83. 
M  nr  Smaaa,  43.— ExcHaq. 


[IN  TBE  EXOHEQUEB  CHAMBER.] 
{Error  from  the  Oourt  of  Exchequer.) 

1873.        1  EOWLBT    V.    THE    LONDON  AND 

May  14.     >     nobth-wkbteen      railway 
June  26.  J     cohfant. 

Damages — F^tfidple  of  Assessing  under 
Lord  OamipheWs  Act,  9  ^  10  Vitst.  c.  93— 
— OompensaUon  for  Loss  of  Annuity— 
Present  Vaiue  of  Amtuity — Average  and 
Probable  Ihvratum  of  Lfe — Evidence  on 
Matters  of  Opinion — BJciUed  Witness. 

In  aeHons  under  Lord,  OampbeWs  Act, 
9  ^  10  Vict.  c.  93,  to  recover  damages  for 
the  benefit  of  a  relative  to  whom  the  deceased 
had  covenanted  to  pay  an  atvivuity  dimng 
their  joint  Uves,  it  is  unobjectionable  to  dire^ 
the  jury  that  they  may  estimate  the  damages 
to  the  annuitant  by  caleulating  what  sum 
would  buy  him  an  equally  good  anrwity. 
That  sum  mMsi  depend,  in  addition  to  other 
contingeneies,  on  the  probahle  duration  of 
the  Uvet,  to  ascertain  which  it  is  material 
to  know  the  average  dm^ation  of  the  Uoes  of 
persons  of  the  same  age  as  the  lives  in  ques- 
tion. Such  average  and  probable  duration 
cannot  be  better  shewn  than  by  proving  the 
practice  of  Life  Insurance  Companies  who 
learn  it  by  experience ;  evidence  may  there- 
fore be  given  of  such  practice,  and  tables — 
which  purport  to  shew  the  average  duration 
of  the  lives  of  persons  of  aU  ages  and  the 
value  of  annuities  on  Oovemment  or  other 
very  good  seeurity  for  such  lives,  and  to 
which  those  companies  refer  for  information 
— may  be  consulted  to  ascertain  what  is  the 
average  and  probable  duration  of  the  Uwi 
in  question,  and  what  is  the  present  value 
of  the  anmuUy,  provided  the  attention  of  the 
jury  be  called  to  the  difference  in  value 
between  an  annuity  on  Oovemment  security, 
and  one  secured  by  a  personal  covenant.— 
8o  held  per  Blackbubn,  J. ;  KKuraia,  J. ; 
GBbvE,  J. ;  and  Abchibald,  J.  {dieientionte 
BSBTT,  J.) 

Per  Bbbtt,  J. — In  such  cases  (ha  only 
legal  direction  to  the  jury  is  that  they  m/uet 
not  attempt  to  give  damages  to  Oie  fuU 
amount  of  a  perfect  compensation  for  ihe 
pecuniary  injury,  but  must  take  a  reatondble 
view  of  the  case,  and  give  what  they  con- 
sider, under  all  the  oiroumstanees,  cf  fair 
compensation.  A  direction,  therefore,  which 
leaves  it  open  to  the  jury  to  give  the  present 
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vaihte  ofananwuUtf  egndHnanmui amount 
to  the  imeome  lo»t,/or  a  period  ivppoaed  to 
he  ecrudl  to  that  lohioh  toould  hone  eontinued 
if  there  had  heen  no  accident,  it  a  miedi- 
recUon,  and  any  evidence  (ntch  at  that 
inttanoed  aiove)  given  tolely  U>  enable  a  jury 
to eaiottlate  »tM^ present vMue  itinadmiiti' 
ble,  heoat^  neeenarUy  mitleading  and  le* 
gaihf  irreloooMt. 

A  penon  who  though  not  an  actuary  is 
aeguainted  with  the  burinees  of  life  in- 
awanee  it  oompetont  to  give  evidence  at 
to  the  average  and  probable  duration  of 
Uvet  and  the  present  value  of  amnmtiet  at 
given  by  the  tablet  and  accepted  by  JAfe  In- 
surance Oompamiee. — 80  held  per  Blaok- 
BUBN,  J.;  Keatinq, J.;  Gbotb,  J.;  and 
Abohibaiv,  J.  (duibUarUe  Bbvtt,  J.). 

The  jury  may  properly  be  direeted  to  con- 
sider the  lives  in  guettion  at  average  lives 
unleti  there  it  evidence  to  the  contrary;  and 
if  ihere  it  tuch  evidence  it  is  for  the  party 
excepting  to  the  direction  to  place  the  evi- 
dence on  the  btU  ofaiceptiona. — 80  heldpw 
Blaokbubn,  J.;  KHATuro,  J.;  Gboti,  J. I 
AsoHiBALD,  J.  {ditsentiente  HoimiAir,  J.). 

Error  on  a  bill  of  exceptions. 

The  following  are  the  material  parts  of 
the  record  and  bill. 

This  action  was  brought  under  Lord 
Campbell's  Act,  9  &  10  Viot  0. 98  (1),  by 
the  ezeontrix  of  J.  0.  Bowley,  for  the  bmiefit 
of  the  mother,  wife  and  children  of  the 
deceased.  The  declaration  alleged,  in  the 
usual  form,  that  the  deceased,  ^^lile  a  pas' 
Sanger  on  the  defendants'  line,  was  kuled 

(1)  The  9  &  10  Viet.  e.  93.  a.  1  enaeta— "  Thst 
wheDBoerer  the  death  of  a  penon  ahall  be  canaed 
hj  wrongful  act,  neglect  or  de&olt,  and  the  act, 
neglect  or  default  ia  anch  aa  wonM  (if  death  had 
npt  enaned)  hare  entitled  the  party  i^jtued  to 
waintitin  an  action  and  reoover  damaget  in  re- 
spect thereof,  then  and  in  every  sach  oaae  tite 
person  who  would  hare  been  liable,  if  death  had 
not  enaned,  shall  be  liable  in  an  action  for  damages, 
notwithstanding  the  death  of  the  person  iiy'nred, 
and  Although  the  death  shall  have  been  canaed 
nnder  mch  ctawmiitaneea  as  to  anunwt  in  law  to 

And  by  Notion  6,  the  word  "  peraon  "  ia  to 
tigfif  to  bodies  poUtie  and  corpomte. 


br  their  n^Iigonce.  The  defendants 
pleaded  not  gmhy.  Issne  was  taken 
thereon;  and  at  the  trial  at  the  Maiu 
cheater  Snmmer  Assises,  1871,  before 
Kell^,  O.B.,  the  defimdants  admitted  the 
neghgence,  and  that  the  plaintiff  was  en- 
titled to  a  verdiot. 

On  the  question  of  damages  the  plain- 
tiff's ooonsel  gave  evidence — Tlud>  tihe 
deceased  was  an  attorney  and  solicitor 
practising  at  Manchester :  that  by  articles 
of  partnership,  made  in  1853  between 
him  and  his  late  fether,  he  covenanted 
that  daring  the  joint  lives  of  himself  and 
his  mother  he  would  pay  to  his  mother 
during  her  life,  if  he  uioald  so  long  live, 
an  annniiy  of  2001.  per  annum :  and 
that  at  the  time  of  his  death  the  deceased 
was  aged  forty,  and  his  mother  sixiy-one. 

Adamson,  an  aooonntant>  having  been 
sworn  as  a  witness  for  the  plainti^  gave 
evidence  as  to  the  income  of  the  deceased, 
as  it  appeared  from  his  books.  After  the 
witness  had  been  cross-examined,  tfae 
Lord  Chief  Baron,  addressii^  Mr.  Pope^ 
the  counsel  for  the  plaintifi^  said — "  Are 

?ou  going  to  call  an  actnaiy  ? "  Mr. 
'ope  answered—-"  I  have  no  actuary  in 
my  brief^  but  I  think  we  can  ask  Mr. 
Adamson."  The  Lord  Chief  Baron  re- 
plied—" There  are  two  matters  which  it  is 
utterly  impossible  for  the  jury,  unless 
there  bean  actuary  among  them,  to  know. 
It  will  be  impossible  for  them  to  know 
what  is  the  value  of  2002.  a  year  for  the 
life  (£  a  lady  of  sixtv-one,  and  ^so  what 
is  the  calculated  prooable  duration  of  the 
life  of  a  man  of  forty  years  of  age."  There- 
upon, in  answer  to  the  above  two  ques- 
tions put  by  the  Lord  Chief  Baron,  the 
witness, — having  first  stated  that  he 
was  acquainted  with  the  bnirinesBof  life 
insurance,  and,  having  by  leave  of  the 
Lord  Chief  Baron  referred  to  a  copy  of 
the  "  Carlisle  Tables"  which  puzpok  to 
shew  the  average  duration  of  lives  of  per- 
sons of  all  ages,  and  to  which  Life  In- 
surance Companies  refer  for  obtaining 
information  as  to  the  average  duration  at 
human  lives,— deposed  that,  according  to 
those  tables,  the  average  and  probable  dnra- 
tionof  thelifeof  aperson  aged  fortyis  27*61 
jeiBita,  and  that  tne  average  and  probable 
duration  of  the  life  of  a  person  aged  siz^ 
one  ia  13'82  years  ;  and  that  the  som  of 
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monejr  wbioh  would  pniohaae  an  annuily 
of  2002.  ayear  forthe  life  of  a  person  aged 
axbf-aae  is  2,0001.  The  defendants' 
ooonsel,  both  before  and  after  the  evidenoe 
was  given,  objected  that  it  was  not  ad< 
missible,  and  prayed  the  Lord  Chief  Baron 
to  ezolnde  it  firom  the  consideration  of 
the  jury,  but  the  Lord  Chief  Baron  ruled 
that  it  was  adnussible.  To  this  ruling 
the  defendants'  counsel  made  ihtir  first 
exception. 

The  Lord  Chief  Baron,  in  his  summing 
up,  stated  to  the  jury  that  they  might,  if 
they  thought  proper,  calculate  the 
damages  which  the  mother  was  entitled 
to  recover,  by  ascertaining  what  is  the 
mm  of  money  which  would  purchase  an 
annuity  of  200I.  a  year  for  a  person  aged 
8ixty>one,  according  to  the  average  dura, 
tion  of  human  life.  To  this  direction 
the  defendants'  counsel  made  their  second 
exception. 

The  Lord  Chief  Baron  also  remarked 
that,  acoording  to  the  "  Carlisle  Tables,"  it 
had  been  stated  that  the  average  duration 
of  a  man  in  good  health  and  vigour  who 
has  arrived  at  the  age  of  forty  years  ia 
twenty-seven  years ;  and  he  stated  to  the 
jury  that  they  might,  if  they  tiiou^t 
proper,  take  as  agude  in  their  calculation 
of  the  damages  recoverable  for  the  wife 
and  children  of  the  deceased,  that  the 

gnbaUe  duration  of  the  Ufe  of  a  man 
rty  years  of  age,  in  the  cironmstanoes 
in  which  the  deceased  was,  is  twenty- 
seven  years,  acoording  to  the  "  Carlisle 
Tables.  To  this  direction  the  defen-> 
dants'  counsel  made  their  third  exception, 
and  tendered  a  bill  of  the  above  three  ex< 
ceptions.  The  jury,  by  their  verdict, 
assessed  the  total  dwcnages  at  6,2002.,  and 
apportioned  the  sum  thus :  1,2002.  to  the 
mother,  1,4002.  to  the  wife,  and  6002.  to 
each  of  the  six  children. 

HoJker  (Pari  with  him),  for  the  de^ 
fendants. — ^Adamson's  evidence  was  in- 
admissible, for  two  reasons ;  first,  because 
the  matter  was  one  of  opinion,  and  he 
was  not  a  skilled  witness.  An  aotnaiy 
makes  the  calculations  about  lives  him- 
self an  accountant  does  not.  An  an« 
alo^ons  case  is  that  of  foreign  law, 
whidi  can  be  proved  only  by  a  profes- 
sional  man  belonging   to  the  country 


whose  laws  are  in  question,  or  by  a  person 
periiM  virtuie  affiai— Taylor  on  Be.,  6th 
ed.,  vol.  2,  sec.  1,281,  p.  1,283 ;  Susan 
Peerage  Gate  (2),  overrnhng  I%e  Queen  t. 
Dent  (8).  "  The  law  of  a  foreign  country 
cannot  be  proved  even  by  a  jurisconsult^ 
if  his  knowledge  of  it  be  derived  solely 
from  his  having  studied  it  at  a  university 
in  another  counir)r ' ' — Bristow  v.  BequooHh 
(4i),  and  see  the  notes  to  Oarter  v.  Boehm 
(5).  It  was  also  inadnussible,  because  if 
the  jury  acted  on  it  the  damages  would  be 
excessive.  The  true  rule  was  laid  down 
by  Parke,  B.,  in  Armstoorth  v.  The  South 
Bcutem  BaSmay  Oompam/  (6),  where  he 
told  the  jury  tiiey  were  not  to  consider 
the  value  of  the  life  as  if  they  were 
bargaining  with  an  annuity  office,  nor  to 
give  the  utmost  amount  whicji  they 
thought  an  equivalent  for  the  mischief 
but  must  take  a  reasonable  view  of  the 
case,  and  give  what  they  considered  a  fair 
compensation.  It  would  therefore  be 
wrong  to  direct  the  jury  to  give  the  sum 
for  wnich  the  annuity  might  have  been 
sold  by  the  mother,  but^e  Lord  Chief 
Baron  told  the  jury  they  might  give-  a 
larger  sum  even  than  that^  viz.,  the  sum 
that  would  purchase  the  annuity.  The 
tables,  it  is  believed,  are  founded  on  lives 
accepted  by  insuranoe  oompanies,  i.e.  on 
nnusually  good  lives ;  at  the  least  thejr  are 
average  lives ;  but  there  was  no  proof 
that  the  mother's  or  the  son's  Hves  were 
as  good  as  the  average.  The  direction 
ignored  all  the  oirDum^anoes  which  would 
make  the  value  of  the  annuity  less  than 
the  amount  given  by  the  tables,  viz.,  the 
health  of  mother  tatd  son,  their  lubits, 
whether  firequent  travellers  hy  railway  oe 
not,  and  the  possibility  that  me  son  might 
become  unable  to  pay  the  annuity  through 
insolvency,  illness,  or  loss  of  business.  All 
such  considerationB  the  jury  were  told  to 
put  oat  of  sight  in  calculating  the  dam- 
ages recoverable  for  the  wife  and  children, 
for  this  must  be  the  TrmomTig  of   tiie 

(3)  a  OL  4fe  F.  8ff,  134, 184. 
(8)  1  Car.  &  K  97. 

(4)  6  Esoh.  Bep.  276;  s.  o.  19  Lav  J.  Bop. 
(M.S.)  Ezch.  289. 

(6)  1  Smith  L.C.  472,  491. 
(6)  11  Jur.  789,  760. 
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direction  to  take  as  their  "guide"  the 
probability  of  life  as  given  by  the  tables. 
For  all  these  reasons  the  direction  was 
snch  that  the  jnry  might  go  wrong,  and 
that  is  sufficient  ground  for  a  new  trial 
T-BlaJceY.  The  Midland  Railway  Oompany 
(7).  There  is,  moreover,  the  manifest 
error  of  directing  the  jury  that  they 
were  to  calculate  the  value  of  the  annuity 
on  the  probable  duration  of  the  mother's 
life  alone,  the  covenant  being  to  pay 
daring  the  jomt  lives. 

/,  Edwards  (Orundy  with  him),  for  the 
plaintifF. — The  evidence  of  an  actuary 
would  not  have  been  more  valuable  than 
that  of  Adamson ;  an  actuary  does  not 
compile  the  tables,  but  only  refers  to 
them.  To  entitle  a  witness  to  speak  as  an 
expert  on  matters  of  opinion,  such  as  the 
probable  duration  of  Ufe,  it  is  only  neces- 
sary that  he  should  (in  the  words  of  Lord 
Tenterden  in  Bickards  v.  Murdoch  (8)  ) 
be  a  "  person  conversant  with  the  subject 
matter  of  the  enquiry."  Provided  he  has 
this  qualification  it  is  not  essential  that  he 
should  have  made  the  subject  his  pro- 
fession. This  is  well  pointed  oat  in 
Bett  on  Evidence,  5th  ed.,  sec.  516 ;  see 
also  Ohapman  v.  WdUon  (9). 

[Qbotb,  J. — On  questions  of  chemical 
science  it  is  usual  to  receive  the  evidence 
of  skilled  witnesses  who  have  made  that 
subject  their  special  study,  though  they 
are  not  professional  chemists.] 

The  reason  of  the  distinction  as  to 
foreign  law  is  that  that  is  a  question  of 
fact,  not  of  opinion,  and  the  best  evidence 
of  such  a  fiact  is  that  of  a  person  who 
knows  it  firom  actual  practice,  and  not 
secondhand.  As  to  the  objection  to  this 
class  of  evidence,  it  has  been  the  invari- 
able custom  of  judges  to  receive  it,  subject 
to  observations  on  its  weight.  The  di- 
rection must  be  looked  at  as  a  whole,  and 
so  read  it  meant  that  the  value  given  by 
the  tables  should  not  be  adopted  by  the 
jury,  but  referred  to  as  an  aid  in  the 

(7)  18  Q3.  Bep.  98 ;  8.  c.  21  Iaw  J.  liep.  (N.a) 
Q.B.  233. 

(8)  10  B.  &  0.  627,  641 ;  B.  c.  8  Law  J.  Bep. 
ELB.  210,  214. 

(9)  10  Bing.  67;  b.  c.  2  Law  J.  Rep.  (n.9.) 
.Q.r.  210;  and  1  Sm,  L.O.  6th  ed.  609. 


calculation;  and  so  the  jury  niodeTBtood 
it,  for  they  did  not  give  the  value  in  Hbe 
tables.  In  BWe^  v.  The  Midland  BaOway 
Oompany  (7)  tables  were  consulted  to 
prove  the  value  of  an  annuify  for  joint 
Hves,  and  the  jury  were  directed  to  take 
that  value  as  the  basis  of  their  calcula- 
tion, and  no  objection  was  made  at  the 
trial  or  in  banco,  though  eveiy  possible 
point  was  taken.  Except  that  case  and 
Armstrong  v.  The  South  Eastern  Baibeay 
Commany  (6),  there  ia  no  reported  au- 
thoniy.  The  rule  of  American  law  is 
discussed  in  Biedfidi  on  Oarriers  and  Bail- 
metds,  p.  298,  and  in  Becyield  on  the  Lata 
of  Ba/Uways,  8rd  ed.,  vol.  2,  sec.  179, 
p.  209,  n.  4,  where  it  is  said,  "In  the 
trial  of  such  an  action,  it  is  proper  for 
the  judge,  in  charging  the  jury,  to  allude 
to  the  expectation  of  Ufe  at  certain  ages, 
as  determined  by  tables  deduced  &om  the 
bills  of  mortality— jSmi«&  v.  The  New  Tori 
and  Harlem  Baihoay  (10),  The  Oity  of 
Chicago  y.  Major  (11)."  But  in  the  case  in 
6  Duer.  the  point  does  not  appear  to  have 
been  discussed.  The  olgeotion  that  the 
jury  were  directed  to  calculate  the  value  m 
the  mother's  life  alone^  instead  of  on  the 
joint  lives,  was  not  taken  at  the  trial,  nor 
18  it  pointed  ont  by  the  bill,  and  aavaak 
prevtm  now. 

HdUcer  was  heard  in  reply. 

[BUOKBDBN,  J.,  on  the  mode  of  proving 
foreign  law,  referred  to  FoixZsrdoMdU  v. 
Thelhisson  (12),  in  which  case,  a  person, 
who  was  an  hotel  keeper  in  London,  hot 
had  formerly  been  a  merchant  and  stock' 
broker  in  Brussels,  and  who  stated  tiiat 
he  was  acquainted  with  the  law  of  Bd« 
gritim  with  regard  to  promissory  notes, 
was  held  to  be  a  competent  witness  to 
prove,  that  by  the  law  of  Belgium,  it  ia 
unnecessary  to  present  a  promissoiy  note 
at  the  place  where  it  is  stated  to  be  pay- 
able in  the  body  of  that  note.] 

Owr.  ait,  mm. 

The  following  judgments  were  read  on 
June  26.  That  of  Blackburn,  J.,  Keating, 
J.,  Grove,  J.,  and  Archibald,  J.,  by-^ 

(10)  6  Daer.  225. 
(U)  18  m.  Bep.  349. 

(12)  8  Com.  B.  Bep.  812;  a.  c.  19  Uw  3.  B^ 
Q?.*.)  C.P.  12, 
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BiiAOKBUBR,  X— ^In  this  oase  the  plain, 
tiff,  as  ezeoatriz  of  James  Campbell  Bow- 
ley,  BTied  the  defendants  under  Lord 
Gampbell's  Act,  for  the  benefit  of  the 
mother,  wife  and  children  of  the  deceased, 
for  negligence  occasioning  the  death  of 
the  deceased. 

It  appears  by  the  bill  of  exceptions 
tiiat  the  mother  was  entitled  to  an  an- 
nnity  of  2002.  a  year  daring  the  joint 
lives  of  herself  and  the  deceased,  secured 
by  the  personal  covenant  of  the  deceased, 
who  was  an  attorney  practising  at  Man- 
chester, and  that  at  the  time  of  his  death 
he  was  forty  years  of  age  and  the  mother 
sixty-one.  It  does  not  appear  on  the  bill 
of  exceptions,  that  any  evidence  was 
given  as  to  ijie  state  of  health  of  either 
uie  deceased  or  his  mother.  Nor  does  it 
Appear  on  the  bill  of  exceptions,  whether 
any  and  what  evidence  was  given  as  to 
ibe  means  of  the  deceased. 

It  ia  clear  on  this  statement  that  as 
ihe  mother  had  actually  lost  the  annuity 
of  200Z.  a  year,  it  was  material  to  ascer- 
tain what  was  the  value  of  that  annuity; 
a  question  which  must,  in  addition  to 
other  contingencies,  depend  upon  the 
probable  duration  of  the  lives  of  the 
mother  and  her  son.  Now  with  the  view 
of  ascertaining  the  probable  duration  of 
a  partionlar  fife  at  a  given  age,  it  is 
material  to  know  what  is  the  average 
duration  of  the  life  of  a  person  of  that 
age.  The  particular  life  on  which  an 
annuity  is  secured  may  be  unusnally 
healthy,  in  which  case  uie  value  of  the 
annuity  would  be  greater  than  the  aver- 
age; or  it  may  be  unusually  bad,  in 
which  case  the  value  would  be  less  than 
the  average ;  but  it  must  be  material  to 
know  what,  according  to  the  experience  of 
insurance  companies,  the  vfJue  of  an  an- 
nuity secured  on  an  average  life  of  that 
age  would  be. 

In  the  present  case,  with  a  view  of  en- 
abling the  jury  to  estimate  the  value  of 
the  annuity,  a  witness  was  called,  who 
said  he  was  an  accountant  acquainted 
with  the  business  of  insuionce  companies, 
and  who  referred  to  the  Carlisle  Tables, 
to  which  he  said  life  insurance  companies 
refer  for  obtaining  information  as  to  the 
average  duration  of  lives.  He  gave,  evi- 
■49pce  that,  .according  to  those  t»ble^  the 


average  and  probable  duration  of  a  life  of 
forty  years  is,  27'6,  and  that  of  a  life  of 
sixty-one  is,  18*8  of  a  year ;  and  that  the 
sum  which  would  purchaise  an  annuity  of 
200{.  on  the  life  of  a  person  of  sixty-one 
years,  is  2,0002.  It  is  observable,  that 
as  the  mother's  annuity  was  for  the  joint 
lives  of  herself  and  son,  not  for  her  own 
life,  this  last  question  was  not  relevant, 
but  that  seems  to  have  escaped  notice. 

The  first  exception  is  as  to  the  recep- 
tion of  this  evidence.  We  think  the 
average  and  probable  duration  of  a  life  of 
that  age  was  material,  and  we  do  not  see 
how  that  could  be  better  shewn,  than  by 
proving  the  practice  of  life  insurance 
companies,  who  learn  it  by  experience. 
It  was  objected,  that  the  witness  was  not 
an  actuary,  but  only  an  accountant,  but 
as  he  gave  evidence  that  he  was  expe- 
rienced in  the  business  of  life  insurance, 
we  think  his  evidence  was  admissible, 
though  subject  to  remarks  on  its  weight. 
We  flierefore  think  that  the  first  excep* 
tion  cannot  be  maintained. 

The  next  exception  is  to  the  Judge's 
direction  to  the  jury,  "  That  they  might, 
if  they  thought  proper,  calculate  the 
damages  which  the  said  mother  of  the 
deceased  was  entitled  to  recover,  by  ascer- 
taining what  is  the  sum  which  would 
purchase  an  annuity  of  2002.  a  year  for  a 
person  sixty-one  years  of  age,  according 
to  the  average  duration  of  human  life." 
As  the  mower  had  lost  an  annuity  for 
the  joint  lives  of  herself  aged  sixty-one, 
and  her  son,  aged  forty,  secured  only  by 
his  personal  covenant,  it  seems  unobjec- 
tionable to  direct  the  jury  that  they  might 
estimate  the  damages  to  her,  by  calcu- 
lating what  sum  would  buy  her  an  equally 
good  annuity.  But  tluee  errors  are 
pointed  out  in  the  direction  g^ven :  First, 
that  shd  had  lost  an  annuity  for  the  joint 
lives  of  herself  and  son,  and  that  an  an- 
nuity for  her  own  life  only  would  be  of 
considerably  greater  value.  Second,  that 
the  value  of  an  annuity,  according  to  the 
evidence  given,  would  be  that  of  an  an- 
nuity on  an  average  life,  and  that  the 
jury  ought  to  have  been  told  to  make  an 
allowance  for  any  defect  in  the  health  of 
the  life.  Third,  that  the  value  of  the 
annuity  spoken  to  in  the  evidence,  was 
the  vtdoe  of  an  annuity  on  government 
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or  other  retry  good  aeeaxiby,  and  Hbai  tiie 
annniiy  lost  was  that  secnrad  hv  the 
personal  seoariiy  of  the  deceased  and 
therefore  of  much  lees  value. 

We  think  that,  as  &r  as  the  second  of 
these  objeotions  is  concerned,  the  jniy 
might  properly  be  directed  to  oonsidcv 
the  lives  m  question  as  average  lives, 
unless  there  was  some  evidence  to  the 
contrary ;  and  if  there  was  evidence  to 
the  contrary,  the  party  excepting  onght 
to  have  placed  it  on  the  bill  m  excep- 
tions. 

But  the  first  and  tiiird  of  these  excep- 
tions seem  well  founded.  The  mistake 
in  the  first  is  so  obvious,  when  attention 
is  called  to  ii^  that  we  can  but  suppose  it 
to>  have  been  a  slip,  which  would  have 
been  corrected  at  onoe  if  it  had  been 
pointed  out;  and  if  we  could  suppose 
that 'the  counsel  for  the  defendant  had 
lain  by  to  take  advantage  of  such  a  slip 
we  would  not  permit  them  to  do  so.  But 
though  the  error  occurred  in  taking  the 
evidence  of  the  witness,  and  again  in  the 
summing  up,  it  seems  to  have  escaped  the 
notice  of  everyone,  as  well  ot  the  counsel 
for  the  defendant  as  of  the  Judge  and  of 
the  counsel  for  the  plaintiff;  and  though 
Om  counsel  excepting  to  the  ohaif^  of  a 
Judge  is  bound  to  point  out  to  him  what 
it  is  that  he  asserts  is  wrong,  in  order 
that  the  Judge  may,  if  he  thinks  fit, 
withdraw  or  oorreot  his  direotioii  in  that 
reqieot,  he  is  not  bound  to  toll  the  Judge 
wlut  he  conceives  is  right,  and  indeed  it 
would  in  many  cases  be  unbecoming  to 
do  so. 

On  the  third  of  these  objections  it  is 
true  tiiat  there  might  have  been  evidence 
that  the  ciroumstances  of  the  deceased 
were  such,  that  an  annuity  secured  by  his 
personal  covenant  only,  was  quite  as  ^^d 
as  a  government  annuity.  But  this  is 
not  what  is  ordinary  and  usual,  and  if 
there  was  evidence  of  this  sort,  the  plain- 
tiff should  have  taken  care  to  insert  it  on 
the  bill  of  ezoeptions. 

There  is  a  further  exception  to  the 
direction,. "  That  the  jury  mighty  if  they 
thought  proper,  take  as  a  guide  in  the 
calculation  of  the  damages  recoverable 
finr  the  wife  and  children  of  the  deceased, 
that  the  probable  duration  of  the  life  of 
a  man  of  forty  years  of  age  in  the  cir- 


oumstanoes  in  whieh  the  deoeaaed  waa, 
is  twenty-seven  years  aooording  to  tha 
said  Carlisle  Tables."  We  think  that 
this  cannot  be  construed  as  mwa-wing  more 
than  that  this  was  an  element  to  be  taken 
into  calculation  by  the  jury  with  the  rest 
of  the  evidence.  And  if  so  it  waa  un- 
exoeptionaUe.  But  there  is  one  good 
exception.  And  we  think,  tiierefore,  that 
there  must  be  in  this  case  a  muhv  de 
novo. 

Bbxtt,  J. — ^In  this  case  it  seems  to  me 
that  the  bill  of  exceptions  does  not  pro. 
perly  raise  the  point  whether  the  evidenoe 
of  uie  witness  Adamson  ought  to  have 
been  rejected  on  the  ground  that  he  waa 
not  such  a  skiUed  witness  as  could  pro- 
periy  be  admitted  to  give  evidence  on  the 
question  of  science  proposed  to  him.  Nor 
does  it  properly  raise  the  point  whether 
the  subject  matter  of  the  question  was  a 
matter  of  scienoe  or  of  opinion.  The  ob- 
jeotions stated  to  have  beian  made  are  not 
that  the  witness  waa  not  a  proper  witness 
to  give  the  proposed  evidence,  or  that  the 
proposed  evidenoe  was  not  a  question  of 
science,  bat  that  the  evidenoe  given  W 
the  witness  was  not  admissible  in  this 
case.  The  objection  taken  at  the  tnal 
and  insisted  upon  in  the  exoeption  asems 
to  me  to  be,  tJiat  even  if  the  eridenos 
were— or  assuming  it  to  be — given  by  a 
properly  oonqietent  witness  on  a  proper 
subject  mattnr  for  skilled  evidenoe,  yet  it 
was  not  admissible  because  it  was  imma- 
terial. It  becomes,  therefine,  unneoes- 
sary,  as  it  seems  to  me,  to  decide  wh^er 
Adamson,  am  acoonntant,  was  sach  a  wit- 
ness as  ooold  properly  be  allowed  to  give 
evidence  on  a  matt^,  which,  if  it  be  a 
matter  of  science,  is  so  in  and  aooording 
to  the  business  of  actuaries.  It  is  suffi- 
cient to  say  that,  having  regard  to  what 
was  said  by  Pollock,  G.B.,  s^  hj  Aldei^ 
son,  B.,  and  Bolfe,  B.,  in  Brittow  ▼.  8eq- 
uemUe  (4),  I  think  it  donbtfiil  whether  he 
was  a  competent  witness. 

The  bill  of  exceptions  seems  to  me  to 
raise  properly  the  question  whether  the 
evidenoe  was  ri^tly  admitted  as  rekrraat 
or  onght  to  have  been  rqeoted  as  iminai> 
teriaL 

The  bill  of  exoefttionB  also  seems  to  nte 
to  raise  the  question  by  wi^  of  alleged 


Digitized  by 


Google 


Vol.  42.] 


TBINIT7  tEBM,  1878. 


169 


miadiraetum,  whether  intiiiaolaBS  of  caaee 
a  joiy  is  entitiled  to  assess  as  damages  a 
som  of  money  equal  to  the  present  price 
or  Talne  of  saoh  an  annnity  as  would  give 
fbr  the  probable  duration  of  the  life  of  the 
person  on  whose  behalf  the  action  is 
brought,  or  of  the  deceased  or  their  joint 
lives,  an  annual  income  eqnal  or  nearly 
eqoal  to  the  income  which  was  enjoyed 
by  the  person  on  whose  behalf  the  action 
is  brought  before  and  at  the  time  of  the 
death,  or  would  have  been  enjoyed  by 
Booh  person  during  the  life  of  the  de- 
ceased. Disregarding  the  oversight  oom>. 
men  to  all  parties  at  the  trial  as  to  the 
annuity  of  the  mother  being  depradant 
on  the  son's  life  as  well  as  on  uie  mother's, 
and  even  disregarding  the  omissiom  to 
point  out  the  many  contingenines  which 
might  have  rendered  the  son  unable  to 
pay  the  annuity  even  if  he  had  lived,  it 
seems  to  me  that  the  Lord  Ohief  Baron 
did  leave  it  open  to  the  jury  to  suppose 
that  they  might  properly  assess  as  the 
proper  damages  a  sum  of  money  whioh 
would  be  the  present  value  or  price  of  an 
annuity  which  would  give  to  the  mother 
an  ananal  income  eqnafto  that  she  would 
have  received  from  her  son  for  the  pro- 
hable  duration  of  time  during  which  the 
covenanted  annuity  would  have  been  paid 
to  her  if  her  son  had  not  been  killed. 
That  is,  la  other  w(Hrds,  to  hold  that  the 
damages  in  such  cases  may  be  "  the  ftiUy 
oalcnlated  equivalent  of  the  pecuniaiy 
loss  sustained  by  the  person  on  whose 
behalf  the  action  is  brought." 

Both  questions,  nasraly,  that  as  to 
Hie  admission  of  evidence,  and  that  as  to 
the  direction  to  be  given  to  the  jury,  are 
of  the  greatest  practical  importance.  If 
saoh  evidence  may  be  gfiven  it  seems  to 
me  impossible  to  say  that  juries  may  not, 
and  inq>06sible  to  suppose  that  they  will 
nob,  in  many  instances  act  upon  it.  If 
juries  do  give  such  damages  poor  defend- 
ants  will  be  ruined,  and  the  defendants 
most  liable  to  such  action  b  will  not  be  able 
to  carry  on  their  business  upon  the  same 
terms  to  the  public  as  now. 

With  regard  to  the  alleged  misdirection, 
when  Lord  Campbell's  JuA  was  passed  it 
was  thought  for  a  short  time  by  some 
that  damages  might  be  given  "  to  t^e 
fall  extent  of  a  perfect  compensation." 


Such  was  in  sabstanoe  the  direction  of 
Fairke,  B.,  in  Blake  v.  The  Midland  Bail, 
way  Oompany  (7)  ;  there  the  jury  were  in- 
vited, or  it  was  lelt  open  to  them  to  give 
an  annuity  equal  to  ue  money  loss,  and 
farther  damages  by  way  of  consolation. 
It  was  held  that  there  must  be  a  new  trial 
on  the  ground  of  misdireotion.  The  only 
point  judicially  decided  was  that  the 
statute  gave  a  right  to  damages  only  in 
respect  of  pecuniary  injurv.  'The  case  did 
not  determine  what  was  tube  right  rule  as 
to  the  amount  of  damacfes  fbr  the  peca> 
niary  injury.  But  in  the  argument  was 
cited  and  certainly  without  disapproval 
from  the  Court,  the  direction  of  Parke,  B., 
in  i^e  case  of  Armsworth  v.  The  Bonth 
Bariem  Baikeay  Oompany  (6).  That  di- 
rection is  no  doubt  partly  pointed  to  the 
question  of  damages  by  way  of  con- 
solation, but  it  lays  down  propositions 
also  as  to  the  amount  of  damages 
which  should  be  given.  "  It  would 
be  mort  w^uit"  (it  is  said)  "if  when- 
ever an  aoddent  occurs  juries  were 
to  visit  the  unfortunate  cause  of  it 
with  the  utmost  amount  whioh  they  think 
an  equivalent  for  the  mischief  done." 
And,  again,  "scarcely  any  sum  could 
compensate  a  labouring  man  for  the  loss 
of  a  limb,  yet  you  do  not  in  such  a  case 
giTe  him  enough  to  maintain  him  fbr  life. 
....  You  are  not  to  consider  the  value  of 
existence  as  if  yon  were  bargaining  with 
an  annuity  office.  ...  I  aiivise  yon  to 
take  a  reasonable  view  of  the  case  and 
give  what  you  consider  a  fair  compen- 
eaiion."  This  seems  to  be  in  accordance 
with  the  general  rule,  that  in  actions  of 
tort  for  personal  injury,  the  amount  of 
damages  is  entirely  in  t^e  disposition  of 
the  jury  subject  to  supervision  by  the 
superior  Court  of  Law  if  unreasonably 
large  or  unreasonably  inadequate. 

To  the  best  of  my  belief  t^e  almost  in- 
variable direction  to  juries  from  the  time 
of  t^e  cases  I  have  cited  until  now  has 
been  "  that  they  must  not  attempt  to  give 
damages  to  the  full  amount  of  a  perfect 
compensation  for  the  pecuniaiy  ininry, 
but  must  take  a  reasonable  view  of  the 
case  and  give  what  they  consider  under 
all  the  eiroumttancet  a  fair  eompentaiion.*' 
I  have  a  dear  conviction  that  any  verdict 
founded  on  the  idea  of  giving  danuge»-to 
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the  atmost  amonnt  which  woald  be  an 
eqniTBlent  for  the  peonniary  injary  would 
be  TuijnBt.  Fonndine  my  opinion  on 
that  conviotion,  on  the  declaratioa  of  it' 
by  Parke,  B.,  and  on  the  ordinary  di- 
rections of  judges,  which  directions  have 
not  been  for  years  challenged,  I  conclnde 
that  the  direcition  I  have  enunciated  is  the 
legal  and  only  legal  direction.  A.  direction 
which  leaves  it  open  to  the  jnry  to  give 
the  present  value  of  an  annuify  equal  in 
annual  amount  to  ihe  income  lost  for  a 
period  supposed  to  be  equal  to  that  which 
would  have  continued  if  there  had  been 
no  accident,  is  a  direction  as  it  seems  to 
me  leaving  it  open  to  a  jury  to  give  the 
utmost  amonnt  which  they  thmk  an 
equivalent  for  the  pecuniary  mischief 
done;  and  such  a  curection  is  a  mis- 
direction according  to  law.  And  such  in 
my  opinion  was  the  direction  in  the  pre- 
sent caae  of  the  Lord  Chief  Baion. 

If  it  be  wrong  in  s  jury  to  give  an 
amount  founded  on  a  calculation  of  the 
present  value  of  an  annuity,  any  evidence 
given  solely  for  the  purpose  of  enabling  a 
jxaj  to  make  such  a  cflJcnlation  seems  to 
me  to  be  necessarily  misleading  and 
legally  irrelevant.  ■  It  is  irrelevant  to  any 
decision  to  which  the  jury  ought  to  come. 
It  is,  in  the  words  of  Lord  Mansfield  in 
Carter  v.  Boehm  (4),  "  evidence  to  which 
the  jnry  ought  not  to  pay  the  least  regard. 
Sndi  evidence  is  and  must  be  irrelevant, 
and  therefore  is  not  evidence."  It  seems 
to  me  that  the  evidence  in  this  case  which 
was  given  and  received  notwithstanding 
olgection  taken  to  it,  and  to  which  re- 
ception the  first  exception  is  pointed,  was 
S'ven  solely  for  the  purpose  of  inviting 
e  jury  to  found  upon  it  a  calculation  of 
the  price  of  an  annuity,  a  calculation 
upon  which  they  were  not  legally  entitled 
to  enter.  I  think,  therefore,  that  the 
evidence  was  improperly  admitted.  And 
I  am  of  opinion  that  upon  both  ex- 
ceptions the  defendants  are  entitled  to 
judgment,  and  that  there  ought  to  be  a 
venire  de  novo. 

Hoimuit,  J.— I  a^iree  with  the  rest  of 
-  the  Court  that  in  this  oase  there  mnst  be 
a  vemre  de  novo. 

It  seems  to  me  that  the  language  used 
by  the  Lord  Chief  Baron  in  his  sammiiig 


up  vrith  reference  to  the  damageis  re- 
ooverable  by  the  mother  amounted  sub- 
stantiaily  to  a  direction  to  the  jnry  that 
they  might,  if  they  thought  fit,  fiGc  the 
amount  payable  to  the  mother  by  ascer- 
taining merely  the  amount  required  for 
the  purchase  of  an  annniiy  for  a  penon 
of  the  ag^  of  the  mother  according  to  the 
amarage  duration  of  the  life  of  persons  of 
that  age. 

Wiuoat  relying  on  the  evident  slip 
(common  apparently  to  all  parties)  of 
omitting  to  notice  that  the  annuity  pay- 
able to  his  mother  by  the  deceased  was 
not  an  annuity  for  her  life  but  only  for 
the  joint  lives  of  the  two,  I  think  thai 
this  direction  is  objeotaonable  on  two 
grounds  ;  first,  as  authorising  the  jury  to 
fix  ihe  term  for  which  an  annuity  is  to 
be  purchased  solely  by  reference  to  fhe 
average  duration  a£  human  life,  without 
taking  infb  account  the  state  of  health 
and  condition  of  the  mother;  and,  se- 
condly, in  allowinsr  the  jury  to  disrraaid 
the  admitted  &ot  uiat  the  annuity  whidi 
the  mother  had  lost  by  the  defendant's 
negligence  was  secured  only  by  the  per- 
sonal covenant  of  a  professional  man,  and 
would  therefore  become  practically  value- 
less by  the  inability  of  the  grantor  through 
ill  health  or  the  loss  of  business  to  keep 
up  the  annual  payment. 

Having  come  to  the  conclusion  that  on 
this  ground  there  mnst  be  a  ventre  de 
novo,  1  purposely  abstain  firom  expresslDg 
any  opinion  on  ihe  oihee  exceptions  to  the 
Lord  Chief  Baron's  ruling  and  to  i^e 
admissibility  of  Mr.  Adamson's  evi- 
dence. 

Venire  de  Novo. 


Attoino^— Fhelp6  &  Sedgwick,  agents  far  Sale  te 
Co.,  Manchester,  for  plaintJff;  B.  F.  Bobarli, 
for  defendants. 
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|IN  TEE  XZOHEQITEB  CEAMBBB.] 
(Error  from  fko  Ootirt  of  Exchequer.) 

1871.      1 
May  30,  31. 

1873.         }•  OBAT  V.  rOWLBB. 

May  10,  12. 
June  26. 

Vendor  andPwrcJuuer — Contract  of  Bale 
of  Beai  Property — Objections  to  and  Be- 
qtdtUiotu  on  Title — Delivery  of  untrue 
Abtiraet  without  Fraud — Besoission  of  Con- 
traet—'DcmMget  for  Loss  of  Bairgam, 

Bed  property  was  sold  on  the  conditions 
that  the  vmdor  should  deliver  an  abstraet 
of  the  title,  and  thepurcTuuer  should  make 
his  objedions  amd  requisitions  in  respect  of 
the  title  within  twenty-one  days  from  the 
delivery  of  tite  abstract;  that  aU  objections 
and  requisitiont  which  should  not  be  made 
wUhm  the  time  meoified  should  be  taken  to  be 
waived;  and  thai  in  ease  the  purchaser 
should  make  any  objection  to  or  requisition 
on  the  title  which  the  vendor  should  be  un- 
wHUng  or  vnahle  to  answer  or  comply  with, 
the  vendor  reserved  to  himself  the  option  at 
any  time  to  rescind  the  eontraet. 

The  vendor  having  delivered  an  aistraet, 
the  purchaser  withm  the  twenty-one  days 
made  a  frivolous  objection  to  the  title  as  dw- 
dosed  in  the  aistraet,  and  as  he  insisted  on 
it  the  vendor  fled  a  bill  for  speeifie  per- 
formance. The  purchaeer  hawng  meanwhile 
discovered  the  existence  of  certain  deeds 
which  materially  affected  tite  title,  and 
which  were  omitted  from  the  ahstraM, 
raised  an  objection  on  this  ground,  for  the 
first  time,  in  his  answer  to  the  bill.  This 
omission  was  made  intentionally,  btU  bona 
fide  and  under  the  admce  of  counsel,  as  it 
was  supposed  that  the  deeds  did  not  affect 
the  title.  {The  vendor,  however,  had,  tmder 
a  previous  contract  to  sell  this  property,  dis- 
closed these  deeds  on  the  Ashaet  then 
delivered,  and  had  cAandoned  nuih  contract 
when  an  objection  founded  on  these  deeds 
was  raised  to  the  title.)  Several  monOu 
after  the  filing  of  the  answer,  the  vendor 
gave  the  purchaser  notice  that  he  rescinded 
the  contract,  and  the  biU  was  eventually 
dismissed  on  the  purchaser's  motion,  without 
costs. 

The  purchaser  having  brought  an  action 
against  the  vendor  for  breacM  of  contract 
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m  not  deducing  a  jgood  title, — Held,  in 
the  Exchequer  Chamber,  per  Blackbubn, 
J.,  Keatino,  J.,  Bbbtt,  J.,  Akchibald,  J., 
and  HoNYHAN,  J.,  that  the  objection  founded 
.on  the  omission  of  the  deeds  was  an  "  ob- 
jeotion  to  the  tide"  within  the  meaning  of 
the  condition,  and  entitled  the  vendor  to 
rescind,  and  that  the  action  was  not  main- 
tainable. 

Per  Gbove,  J.  (agreeing  wUh  the  decision 
of  Beamwell,  B.,  in  the  Court  below),  that 
the  vendor  was  not  entitled  to  rescind  since 
the  option  reserved  by  the  condition  applied 
only  to  objections  to  the  title  as  disclosed 
in  the  al>stract. 

Error  on  a  Special  Caae. 

The  following  facts  were  found  by  an 
arbitrator  to  whom  this  action  was  re- 
ferred by  order  of  Martin,  B.,  and  by 
consent,  that  he  might  state  a 
SPECIAL  CASE. 

1.  The  plaintiff  is  executor  of  John 
Griffith  Leete.  The  defendant  id  sole 
Burviving  trustee  under  the  will  of  W. 
Parker,  who  died  on  the   6tii  of  June, 

1867,  haying  by  his  will,  dated  the  18th 
of  April,  1859,  devised  his  real  estate, 
situate  in  Thrapston  or  elsewhere,  to  the 
defendant  and  B.  Archbould,  and  their 
heirs  upon  trust  to  sell.  Arohbould, 
who  was  a  solicitor  at  Thrapston,  died  on 
the  15th  of  March,  1868. 

2.  The  defendant  as  suryiving  deyisee 
in  trust  caused  certain  real  estate  of 
Parker,  and  certain  tolls  of  the  fiurs  and 
markets  at  Thrapston,  to  be  put  up  for  sale 
by  public  auction  on  the  26th  of  March, 

1868,  at  Thrapston,  in  lots  according  to 
certain  particulars  and  conditions  of  sale. 
At  the  aede  Leete  was  declared  to  be  the 
purchaser  of  Lot  3  for  4501.  and  Lot  4  for 
1001.,  and  he  thereupon  paid  a  deposit  of 
661.  to  tiie  auctioneer,  and  signed  one 
agreement  for  the  purchase  of  both  lots 
for  550L 

3.  Lots  3  and  4  are  thus  described  in 
the  particulars  so  far  as  the  description  is 
material.  "Lot  3  oomprises  the  tolls 
aiising  from  the  &irs  and  markets  held  at 
Thrapston,  also  a  plot  of  ground  used  for 
storing,  market  stalls,  and  a  quantity  of 
market  stall  fittings.  The  receipts 'in 
1867  amounted  to  411.  5t.  5d."  "  Ix^t  4 
comprises  all  that  one  equal  undivided 
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ihird  part  or  sliare,  the  whole  into  three 
eqi^al  parts  being  considered  as  divided, 
of  and  in  six  freehold  cottages." 

4.  The  material  conditions  are  the 
third,  and  in  part  the  fifth,  eighth  and 
tenth. 

The  third  is — "Within  seven  days  from 
the  day  of  sale  the  vendor  shall  at  his  own 
expense  make  and  deliver  to  every  pnr- 
chaser,  or  his  solicitor,  an  abstract  of  the 
title  of  the  vendor  according  to  these 
conditions,  to  the  lot  or  lots  purchased  by 
him  respectively.  And  the  purchaser 
shall  make  his  objections  and  requisitions 
(if  any)  in  respect  of  the  title,  and  send 
the  same  to  Messrs.  Palmer,  Eland  & 
ITettleship  within  twenty-one  days  from 
the  day  of  delivery  of  the  abstract. 
And  all  objections  and  requisitions  which 
shall  not  be  made  and  so  sent  within  the 
time  specified  shall  be  taken  to  be  waived, 
and  for  this  pnrpose  time  shall  be  of  the 
essence  of  the  contract.  And  in  case  any 
purchaser  shall  make  any  objection  to,  or 
requisition  on  the  title  of  the  respective 
lots  which  the  vendor  shall  be  unwilling, 
or  unable  to  answer  or  comply  with,  the 
vendor  reserves  to  himself  the  option 
(notwithstanding  he  may  have  at- 
tempted to  answer,  or  comply  with  such 
objections,  or  requisitions,  or  may  have 
partly  done  so)  at  any  time  to  rescind 
the  contract  for  sale  of  the  lot  or  lots  in 
respect  of  which  such  objections  or  re- 
quisitions shall  be  made,  upon  repaying 
or  tendering  to  such  ptirchEiser  or  pur> 
chasers  ^  the  deposit  money,  without 
interest,  costs  or  expenses,  in  full  of  all 
claims  or  demands  for  the  investigation 
of  the  title  or  otherwise." 

The  fifth  condition  states  that  the 
abstract  to  be  delivered  by  the  vendor  at 
his  expenae  shall  as  to  Lot  3  commence 
with  the  conveyance  to  Parker,  dated  the 
11th  day  -of  October,  I860,  from  the 
trustees  under  the  will  of  the  late  T. 
Burton,  but  the  purchaser  shall  be  en> 
titled  to  an  abstniot  of  any  earlier  title 
thereto  which  is  in  the  pOdsession  or 
power  of  the  vendor  on  maung  a  written 
appUcation  to  his  solicitors  and  under- 
takmg  to  pay  the  vendor's  costs  of  pre- 
paring and  furnishing  such  abstract ;  and 
proceeds — "Lot  4  is  sold  by  the  said 
trustees  under. a  power  of  sale  in  a  mort- 


gage made  to  Mr.  Parker,  and  the 
abstract  to  such  lot  will  commence  with 
a  will  dated  in  1802.  A  former  owner  of 
this  lot,  who  died  in  184i9,  made  a  will 
dated  in  1846  and  a  codicil  dated  in 
1848,  which  codicil  referred  to  a  will 
and  codicil,  but  no  prior  codicil  appeared 
to  exist;  the  codicil  of  1848' alone  was 
proved  with  the  will,  and  it  shall  be  as- 
sumed that  no  prior  codicil  did  exigt. 
The  vendor  shall  not  be  required  to 
verify  the  abstract  of  title  to  Lot  4  further 
than  by  the  production  of  the  mortgi^ 
deed  under  which  they  sell,  no  earlier 
documents  of  title  being  in  their  posses- 
sion or  power." 

The  eighth  condition  states  that  the 
muniments  of  title  in  the  vendor's  posses- 
sion relating  to  Lot  4  will  be  handed  to 
the  purchaser  thertof  on  contpletion. 

The  tenth  is — "  If  any  mistake  be  made 
in  the  description  of  the  property,  extent 
of  any  undivided  share,  or  any  other 
error  whatever  shall  appear  in  the  parti, 
enlars  of  sale,  except  as  to  quantities 
which  shall  be  taken  to  be  correct,  snch 
mistake  or  error  (if  capable  of  compensa- 
tion) shall'  not  annul  the  sale,  but  a  com- 
pensation shall  be  allowed  or  given- by 
the  vendor  or  purchaser  as  the  case  maj 
require." 

5.  On  March  27, 1868,  Hawkins— who 
had  been  a  clerk  to  Archbould  Grom  June, 
1867,  down  to  the  time  of  his  decease,  and 
who  on  March  26,  1868,  commenced 
business  as  a  solicitor  on  his  own  account- 
became,  and  acted  as  Leeto's  solicitor  in 
investigating  the  title  to  Lots  3  and  4, 
and  otherwise  in  relation  to  the  same. 
Neither  Hawkins  nor  Archbould  had 
previously  acted  as  Leeto's  soHeitor. 

6.  Abstracts  of  the  title  to  Lots  3  and 
4,  commencing  as  to  Lot  8  with  the  con- 
veyance of  the  11th  day  of  October,  1860, 
and  as  to  Lot  4  with  the  will  of  1802,  were 
delivered  within  the  time  specified  by  the 
conditions. 

On  April  15, 1868j  Ibiwkins  made  tiie 
following  requisitions,  amongst  others,  on 
the  title  to  Lot  8.  "  1.  No  titie  ia  at  pre> 
sent  made  out  to  this  lot.  Burton  by  bis 
will  devised  all  his  hereditaments  situate, 
lying  and  being  in  the  several  parishes  of 
Thrapston,  &e.,  and  W;  Parker  again 
devised  all  his  hereditaments  situate  in 
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Thrapston  or  elsewhere.  Market  tolls 
are  m  the  nature  of  incorporeal  here- 
ditaments, and  cannot  be  said  to  be  sitoate 
anywhere."  The  vendor's  solicitors  an- 
swered that  there  was  no  doubt  but  that 
the  tolls  passed  by  both  wills.  "  2.  The 
purchaser  requires  the  right  to  hold  the 
&ir  and  market  to  be  made  out  either  by- 
production  of  the  original  grant,  or  by 
shewing  some  recog^tion  of  it  in  a  Conrt 
of  Record."  The  vendor's  solicitors  an- 
swered by  relying  on  the  fifth  condition. 

As  to  Lot  4,  one  objection  was  that  it 
appeared  by  a  will  and  codicil  that  the 
vendor  could  make  a  title  only  to  one- 
fourth  instead  of  one-third  part  of  the  six 
cottages.     The   vendor's   solicitors  an- 
swered that  if  this  objection  were  pressed, 
the  purchaser  would  be  entitled  to  an 
abatement  of  the  purchase  money  ac- 
cording to  the  tenth  condition,  but  that 
of  course  the  vendor  in  such  case  would 
only   convey    one-fourth.     On  May  25, 
Hawkins  without  noticing  the  replies  of 
the  vendor's  solicitors  as  to  Lot  4,  ad- 
hered to  the  second  requisition  as  to 
Lot  3,  and  on  May  26,  the  defendant's 
solicitors  threatened  a  bill  for  specific 
performance.    The  Lpurchaser  expressed 
his  wiUingness  to  waive  his  objection  as 
to  Lot  4  upon  having  the  said  abatement 
made,  and  offered  to  separate  the  contract 
into  two  if  the  vendor  desired  it,  which 
offer  the  vendor's  solicitors  accepted,  but 
the  purchaser  pei^ted  in  his  objection 
to  uie  title  to   Lot  8,  whereupon  the 
vendor  offered  to  furnish  reasonable  evi- 
dence of  the  actual  enjoyment  of  the  tolls. 
7.  The  puiKshaser  stiU  refusing  to  accept 
the  title,  the  vendor  filed  a  bill  against 
him  to   compel  specific  performance  of 
the  contract.    The  bUl  contained  no  re- 
ference to  the  objection  made  to  Lot  4  or 
to  the  agreement  to  waive  that  objection 
on  having  an  abatement  in  the  price,  and 
in  parag^phSO  alleged — "  the  defendant 
now  raises  no  objection  to  the  title  to 
the  said  Lot  4,  which  lies  apart  from,  and 
is  unconnected  with  Lot  3,  and  he  is 
wilhng  to  complete  the  purchase  of  Lot 
.4  at  the  said  price  of  lOOJ.  without  pre- 
iudice  to  any  question  as  to  Lot  3."     The 
bill  prayed,  inter  alia,  that  the  defendant 

"  may  be  decreed  specifically  to  perform 
.his  said  contract,  pr  in  case  the  saidpnr< 


chase  of  Lot  4  at  100?.  shall  hare  been 
previously  completed,  then  may  be  de- 
creed specifically   to  perform  the  said 
contract  as  to  Lot  3,  and  to  complete  the 
purchase  of  the  said  premises  or  of  the 
said  Lot  3   sls  the    case    may  require, 
and  pay  the  balance  of  the  said  sum  of 
5502.,  or  450Z.  as  the  case  may  be,  with 
interest  according  to  the  said  contract, 
the  plaintiff  hereby  offering  specifically 
to  perform  the  said  contract  on  his  part." 
8.  Li  the  answer  filed  September  23, 
1868,  by  Hawkins  who  acted  as  solicitor 
for  the  purchaser  in  the  suit  through 
Milne  &  Co.,  the  London  agente,  the  pur- 
chaser repeated  his  old  objections  fuad 
requisitions  as  to  Lot  3,  and  in  paragraph 
(10)  said — "And  as  to  Lot  4,  I  say  that 
the  abstract  so  delivered  was  defective  in 
several  material  particulars,  and  espo- 
cially  I  allege  that  between  the  date  of 
the  will  of  1802  and  the  sale  of  March  26, 
1868,  the  plaintiff  or  the  testator  Parker 
had  dealt  with  the  properly  comprised  in 
Lot  4  in  a  manner  materially  affecting  the 
title  thereto,  and  such  deaUng,  although 
well  known  both  to  the  plaintiff  and  to 
Palmer  &  Co.,  his  solicitors,  was  improperly 
omitted  from  the  abstract ;  and,  except  as 
hereinbefore  appears,  I  deny  that  abstracts 
of  the  title  to  Lote  3  and  4,  commencing  as 
to  Lot  3  with  the  conveyance  of  October 
11, 1860,  and  as  to  Lot  4  with  the  will  of 
1802,  in  the  said  conditions  of  sale  re« 
spectively  mentioned,  were  duly  deliv»«d 
within  tlie  time  specified  by  the  con- 
ditions. 

"  (31.) — I  do  raise  an  objection  to  the 
title  to  Lot  4  in  the  plaintufs  biU  men- 
tioned. Such  objection  was  raised  for 
the  first  time  in  the  requisitions  delivered 
to  the  purchaser's  solicitors,  and  was  to 
the  effect  that  the  plaintiff's  title  extended 
only  to  one  undivided  fourth  part  of 
certain  cottages,  instead  of  one  undivided 
third  part  as  described  in  the  particulars 
of  sale,  and  the  objection  has  been  ac- 
quiesced in  by  the  plaintiff's  solicitors.  I 
ako  now  object  to  the  title  to  Lot  4,  on 
the  ground  that  the  true  state  of  such 
title  was  not  disclosed  by  the  abstract 
furnished  to  me  by  the  vendor's  soUcitors, 
inasmuch  as  such  abstract  was  defective, 
as  stated  in  the  10th  paragraph  of  this 
jny  answer* 
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"  (32.) — I  admit  that  Lot  4  lies  apart 
firom  Lot  3,  and  except  that  it  is  oomprised 
in  the  same  contract  it  is  nnconnected 
with  it.  But  I  say  I  am  not  ■willing  to 
complete  the  purchase  of  Lot  4  at  the  price 
of  100{.,  or  at  all,  either  with  or  without 
prejudice  to  any  question  as  to  Lot  3.  On 
the  contrary  I  insist  on  all  the  objections 
to  the  title  of  each  of  the  said  lots  as  a 
ground  for  refusing  to  complete  the  pur- 
chase of  either  of  them." 

This  was  the  first  time  that  any  ob- 
jection was  raised  on  the  ground  men- 
tioned in  paragraph  (10),  that  the  abstract 
of  title  to  Lot  4  was  defective,  and  the 
arbitrator  found  with  respect  to  it  the 
following  fect»— On  June  7th,  1860,  an 
indenture  was  made  between,  first, 
Parker ;  second,  Castle  and  Parker ; 
tiiird,  Smith ;  and  fourth,  Archbould, 
whereby — (after  reciting  that  by  a  morfc- 
gage  (^  October  28th,  1858,  Collier  con- 
yeyed  the  undivided  third  part  of  the 
said  six  cottages  to  Parker  in  fee,  subject 
to  a  proviso  for  redemption  on  payment 
of  lOOZ.  with  interest  on  April  28th  then 
next,  but  which  sum  had  not  been  paid, 
and  that  by  indenture  of  April  19th,  1859, 
made  between,  first,  Collier;  second. 
Castle  and  Parker ;  and  third,  Collier's 
creditors,  Collier  conveyed  all  his  real 
estate  to  Castle  and  Parker  upon  trust 
to  sell  and  apply  the  proceeds  for  the 
benefit  of  the  said  creditors ;  and  that 
(here  was  due  to  Parker  lllJ.  upon  the 
said  mortgage) — ^it  was  witnessed  that  in 
consideration  of  the  payment  of  that  sum 
to  Parker  at  the  request  of  Castle  and 
Parker,  as  trustees,  by  Smith  in  full  satis- 
faction of  all  moneys  secured  by  the 
mortgage,  Parker  conveyed,  and  Castle 
and  Parker  granted  and  confirmed  to 
Smith,  his  heirs  and  assigns,  all  that 
undivided  third  part  of  the  said  six 
cottages,  absolutely  discharged  firom  the 
said  mortgage  and  all  principal  and 
interest  moneys  thereby  secured ;  and  on 
the  deed  is  endorsed  a  receipt  for  the 
1112.,  signed  by  Parker.  On  January 
25th,  1866,  Smith  signed  a  memorandum 
that  the  property  conveyed  to  him  by  the 
indenture  of  June  70^,  1860,  "is  now  the 
alraolute  property  of"  Parker,  and  that 
his  (SmitJi's)  name  was  inserted  in  the 
indentoze  as  the  grantee  of  the  premises 


therein  comprised,  to  the  intent  that  he 
should  hold  the  same  as  trustee  for  Parker, 
and  to  be  disposed  of  as  he  should  direct. 
On  March  ll,th,  1868,  an  indenture,  in- 
dorsed on  the  indenture  of  June  7th,  was 
made  between,  first,  Smith ;  second, 
Fowler,  the  now  defendant,  and  Arch- 
bould, whereby — (after  reciting  that  the 
sale  purported  to  be  effected  by  the  deed 
of  June  7th,  1860,  in  favour  of  Smith,  'was 
in  fact  made  to  him  as  agent  and  trustee 
for  Parker,  who  by  his  will,  dated  April 
18th,  1859,  and  proved  July  12th,  1867, 
devised  all  his  real  estate,  including 
estates  vested  in  him  as  mortgagee,  to 
Fowler  and  Archbould,  upon  {he  trusts 
therein  mentioned,  and  that'  Smith 
had  at  their  request  agreed  to  execute  a 
conveyance  of  his  estate  in  the  cottages  to 
them  as  such  devisees) — it  was  witnessed 
that  Smith  conveyed  to  Fowler  and 
Archbould  in  fee,  all  the  share  so  oon- 
veyed  to  him  of  the  said  six  cottages,  to 
hold  upon  the  trusts  declared  thereof  fay 
the  said  will,  and  subject  to  such  equity 
of  redemption  as  was  subsisting  in  tfae 
premises. 

Tho  arbitrator  found  as  fiwita  that  the 
recitals  in  the  deadl  lire  tra<k  vul  that 
the  indenture  of  Juna  7th,  1860,  and  the 
memorandum  of  Januaiy  25th,  1866,  and 
the  indenture  of  March  11th,  1868,  were 
omitted  fi?om  the  abstract  intentionally, 
but  bona  fide  and  under  the  advice  of 
counsel,  as  it  was  supposed  that  they 
did  not  afiect  the  title ;  that  they  were 
well  known,  £coia  their  respective  dates, 
to  Archbould;  tiiat  the  draft  of  the 
indenture  of  1868  was  prepared  and 
settled  by  Palmer  &  Co.  on  behalf  of 
the  vendor  and  Archbould,  the  devisees 
in  trust  of  Parker's  will,  and  on  Feb- 
ruary 29th,  1868,  was  approved  on 
Smith's  behalf  by  Archbould ;  that  Haw- 
kins was  a  clerk  in  Arehbould's  office 
at  that  time,  and  so  gained  a  knowledge 
of  the  contents  of  those  documents,  that 
Arehbould's  approval  of  the  deed  of  1868 
is  in  Hawkins B  handwriting;  that  tiie 
deeds  of  1860  and  1868  and  the  memonm- 
dum  of  1866  were  in  the  possession  of  the 
vendor,  and  that  the  existence  of  them  was 
not  known  to  the  purehaser  at  the  time  of 
the  auction,  and  that  the  contents  thereof 
were  first  commiuucated  Ij  the  reaiar 
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to  the  plaintiff  in  an  affidavit  of  tho 
yendor  made  in  this  action,  pursuant  to 
an  order  for  discovery  of  docnments. 
That  in  1867  the  vendor  had  contracted 
to  sell  the  property  comprised  in  Lot  4  to 
Lord  Lyvedou ;  that  an  abstract  of  the 
vendor's  title  thereto  traa  delivered  by 
Palmer  &  Co.  on  his  behalf  to  Archbonld 
as  Lord  Lyveden's  soUcitor;  that  the 
abstract  incladed  the  will  of  1802,  the 
mortgage  deed  of  1858,  the  indenture  of 
June  7ih,  1860,  and  the  memorandum  of 
January  25th,  1866;  that  objection  was 
taken  to  the  title  on  behalf  of  Lord 
Lyveden  in  respect  of  the  conveyance  to 
Smitli,  and  that  the  contract  of  sale  was 
thereupon,  in  January,  1868,  abandoned, 
and  aJReewarda  and  before  the  sale  to  Leete, 
namely,  on  March  11th,  1868,  the  in* 
denture  of  that  date  was  executed. 

9.  On  December  2nd,  1868,  and  while 
the  suit  was  pending,  the  purchaser  died. 
On  January  26th,  1869,  the  vendor's  soli- 
citors, Palmer  &  Co.,  by  letter  asked  the 
purchaser's  solicitors  for  an  extract  from 
the  purchaser's  will,  shewing  the  appoint- 
ment of  executors  and  particulars  as  to 
the  probate,  and  added — "  We  have  been 
waiting  for  probate  of  the  will  in  order  to 
revive  the  suit,  which  we  shall  do  at  once." 
On  February  11th,  Hawkins  wrote  to  the 
vendor's  soucitors  that  the  will  was  dated 
June  6th,  1868,  and  had  been  prosred 
on  Pebrhary  2nd,  1869,  by  the  now 
plaintiff  one  of  the  executors.  On  Feb- 
ruary 12th  the  vendor's  solicitors  wrote 
to  Milne  &  Co. :  "  We  shall  rescind 
the  contract  and  present  petition  to  dis- 
miss bill,  upon  grounds  which  we  will 
explain  in  a  fixture  letter."  On  February 
13th  the  vendor's  solicitors  presented  to 
the  Master  of  the  Bolls  a  petition  that 
the  bill  might  stand  dismissed  with 
costs,  upon  tiie  grounds  that  the  de- 
fendant in  tiie  suit  was  dead,  that  no 
order  had  been  made  to  revive  the  suit 
against  his  executor,  and  that  the  plaintiff 
in  the  suit  had  been  advised  to  proceed 
no  farther  with  it.  Thereupon,  an 
order  dated  February  13th  was  made 
that  the  bfll  be  dismissed  with  costs; 
and  on  February  17th  the  vendor's  solici- 
tors sent  to  Milne  4  Co,  a  copy  of  the 
order  and  a  formal  notice  to  rescind  the 
oontraot,  eaying,  "We  send  yon  copy 


order  to  dismiss  bill  and  formal  notice 
rescinding  contract.  We  are  prepared  to 
pay  over  the  '551.  deposit  on  the  order  of 
Mr.  Leete's  executor.  The  difficulties  as 
to  title  with  reference  to  Lot  4  were  such, 
though  as  we  conceive  they  have  been 
most  improperly  raised  by  the  defendant's 
answer  in  this  suit,  that  we  are  advised, 
however  clear  the  title  to  Lot  3  may  be, 
the  vendor  would  probably  fail  to  enforce 
specific  performance,  the  two  lota  having 
been  included  in  one  contract," 

On  the  following  day  Milne  &  Co.  re- 
plied,  "  We  have  received  copy  order  to 
dismiss,  which  we  submit  is  wrong,  as  it  di* 
recta  payment  of  costs  to  a  dead  man,  and 
we  think  if  the  &ot  of  the  death  had  ap- 
peared upon  the  petition,  the  order  would 
not  have  been  granted.  AwgnniiTig  the 
plaintiff  did  not  pay  the  costs  volun- 
tarily, how  could  we  enforce  the  payment  P 
And  we  cannot  tax  the  costs,  as  it  seems 
to  us,  without  a  client  on  the  record. 
Will  vou  consider  this  and  set  the  error 
right? "  On  February  19,  the  vendor's 
solicitors  answer — "  The  fects  of  the  death 
of  the  defendant  and  appointment  of  ex* 
eontors  were  faHj  stated  on  the  petition, 
and  the  Bolls  secretary  felt  some  little 
difficulty  in  framing  the  order  for  pay* 
ment  of  costs  to  a  dead  man,  in  tibe 
absence  of  an  order  to  revive.  There 
is,  however,  no  necessity  to  incur  the 
expense  of  obtaining  such  order,  as  we 
personally  undertake  to  pay  the  costs 
when  taxed  to  the  order  of  defendant's 
executor,"  Milne  ife  Co.  replied  on 
February  20,  that  their  clients  would 
prefer  that  the  bill  should  be  pro- 
perly dismissed;  and  on  February  23 
they  wrote—"  We  cannot  recognise  the 
order,  and  our  clients  have  reason  for 
wishing  the  proceedings  to  be  regular. 
We  must,  therefore,  ask  you  again  to  re- 
vive the  suit,  and  if  you  decline  we  shall 
be  obliged  to  take  such  steps  as  we  may 
be  advised."  On  the  26th  of  February, 
the  vendor's  solicitors  wrote  to  Milne  & 
Co. — "  We  are  advised  the  order  is  wrong, 
and  we  therefore  withdraw  it  and  you 
may  consider  it  abandoned,  and  we  leave 
you  to  take  any  course  you  may  think  fit. 
We  expressly  withdraw  our  personal  nn* 
dertakmg  to  pay  the  late  defendant's 
costs."      And   on   February  27th   they 
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fhrUier  wrote  to  Milne  &  Co.— "We 
are  ready  to  pay  the  deposit  at  any  time 
and  shall  be  glad  to  receive  the  executor's 
directions."  On  March  3,  Milne  &  Co. 
served  the  vendor's  solicitors  with  a  notice 
of  motion  that  the  plaintiff  in  the  suit 
should  be  ordered,  within  one  month,  to 
obtain  and  serve  on  Leete's  executor  an 
order  to  revive  the  suit,  or  in  default 
thereof,  that  the  bill  should  stand  dis- 
missed for  want  of  prosecution,  jnth.  costs ; 
and  on  March  11  the  motion  was  made 
before  Stuart,  Y.C.,  who,  afber  hearing 
counsel  for  the  now  plaintiff  Oray,  the  legal 
personal  representative  of  the  purchaser, 
and  for  the  vendor,  ordered  "thatthe  plain- 
tiff do  within  one  calendar  month  &om  this 
time,  obtain  and  serve  on  Gray,  as  such 
legal  personal  representative,  an  order  to 
revive  the  suit,  or,  in  default  thereof  that 
the  plaintiff's  bill  do  stand  dismissed  out 
of  this  Court  without  Airther  order, 
without  costs."  .  Milne  &  Co.  not  hav- 
ing drawn  up  this  order,  the  vendor's 
solicitors,  before  the  month  had  ex- 
pired, drew  it  up.  No  order  to  revive 
the  suit  was  obtiuned  or  served ;  and  on 
the  12th  of  April  Milne  and  Co.  wrote  to 
the  vendor's  solicitors — "  The  time  limited 
for  reviving  having  expired,  we  beg  to  en- 
quire whether  the  vendor  will,  withont 
action,  compensate  purchaser's  executor, 
who  claims  more  than  a  return  of  the  bare 
deposit,  for  the  breach  of  contract."  On 
the  13th  of  April,  a  tender  of  552.  was 
duly  made  to  the  now  plaintiff,  but  he 
refused  to  receive  it  upon  the  ground  that 
a  larger  sum  was  due  to  him.        ^ 

10.  The  arbitrator  farther  found,  as 
facts,  that,  as  admitted  on  the  pleadings, 
the  vendor  did  not  deduce  or  make  a 
good  title  to  the  property  sold  to  Leete ; 
but  that  there  was  no  fraud  or  fraudulent 
misrepresentation  on  the  part  of  the  ven- 
dor, and  that  he  always  believed  he  had 
and  could  make  a  good  title  to  both  of 
the  lots  ;  that  the  election  made  by  him 
to  rescind  the  contract  of  sale  always  con- 
tinued from  the  17th  of  February,  1869, 
hitherto ;  and  that  according  to  the  true 
construction  of  the  wiU  and  codicil  he 
could  not  make  a  title  to  more  than  one- 
fourth  of  Lot  4,  or  remove  the  objection 
to  that  effect  originally  made  by  the  pur- 
chaser and  insisted  on  by  the  10th  and 


31st  paragraphs  of  the  purchaser's  answer; 
but  the  arbitrator  also  found  as  a  fact 
"  that  the  said  rescission  or  attempted  re- 
cission  of  the  contract  by  the  vendor  was 
not  from  unwillingness  or  inability  on  his 
part  to  answer  or  comply  with,  objections 
to  or  requisitions  on  die  title  to  the  said 
lots  or  either  of  them." 

11.  On  the  20th  of  April,  1869,  this 
action  was  commenced.  The  first  count 
was  for  not  deducing  a  good  title,  whereby 
Leete  lost  the  benefit  which  would  have 
accrued  from  the  completion  of  the  pur- 
chase, and  incurred  expenses  in  negotiat- 
ing and  investigating  the  title,  and  lost 
the  use  of  the  deposit,  and  Leete  and  the 
plaintiff,  as  executor,  incurred  expenses 
in  defending,  &c.,  the  Chancery  suit.  The 
second  count  was  for  a  fraudulent  mis-* 
representation  to  Leete  by  the  defendant, 
that  he  had  and  would  deduce  a  good  title 
whereby,  &o.  The  third  count  was  for 
money  received  by  the  defendant  to  the 
use  of  Leete,  and  for  interest  upon  money 
due  from  the  defendant  to  him,  and  for 
juoney  due  on  accounts  stated. 

The  pleas  were  (inter  alia)  second,  That 
the  property  was  sold  subject  to  the  con- 
ditions of  sale  (which  the  plea  set  out) ; 
that  within  the  seven  days  the  defendant 
delivered  an  abstract  of  his  title  as  agreed ; 
that  Leete  "made  certain  objections  to, 
and  requisitions  on  the  said  title,  and  the 
defendant,  being  unwilling  to  answer  or 
comply  with  such  objections  and  requisi- 
tions, did,  in -accordance  with  the  said 
conditions,  elect  to  rescind,  and  rescinded 
the  contract,"  and  tendered  the  deposit 
which  the  plaintiff  refused  to  accept 
Third,  to  the  second  count,  Not  Guilty. 
Fourth,  to  the  third  count,  except  as  to 
552.,  Never  Indebted.  Fifth,  to  the  551 
tender  and  payment  into  Court. 

Replication  to  the  second  plea,  on  equit- 
able grounds,  that  after  Leete  had  made 
the  objections,  &c.,  the  defendant  com- 
menced the  suit  in  Chancery,  and  that  at 
the  time  of  the  alleged  rescission  the  de> 
fendant  had  not  dismissed  the  suit,  nor 
had  he  dismissed  it  with  costs.  Beplica- 
tion  to  the  fifth  plea — That  at  the  tame  of 
the  tender  more  than  55Z.  was  due  as  one 
entire  sum,  and  in  respect  of  a  single  en- 
tire contract. 

Bcjoinder  to  the  equitable  leplioatiou— 
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^Tbat  after  tlie  salt  was  commienced,  and 
before  the  defendant  elected  to  rescind, 
Leete  died,  and  therenpon  the  suit  abated, 
and  afterwards  the  order  of  Stnart,  V.O., 
of  the  11th  of  March,  1869,  was  made  : 
That  the  month  elapsed  withont  the  order 
to  revive  being  obtained  or  served,  and 
■thereapon  the  bill  stood  dismissed  with- 
out costs,  and  the  defendant  then  elected 
to  rescind,  and  tendered  the  deposit. 

Joinder  of  issue  on  the  pleas  and  re- 
plications and  rejoinder.  Demurrers  to 
the  first  replication  and  to  the  rejoinder, 
and  joinder  therein. 

■  The  arbitrator  found  on  the  second  issue 
(sabject  to  the  opinion  of  th6  Court),  that 
me  defendant  did  not,  according  to  the 
third  condition,  rescind  the  contract.  On 
the  third,  that  IJie  defendant  was  not  guilty 
of  fraud.  On  the  fourth,  that  the  de- 
fendant was  not  indebted  to  the  plaintiff 
beyond  the  sum  of  552.  On  the  fifth, 
that  the  defendant  duly  tendered  to  the 
plaintiff  the  sum  of  551.  before  action. 
On  the  sixth,  that  at  the  time  of  the 
i^eged  rescission  the  defendant  had  not 
dismissed  the  suit.  On  the  seventh,  that 
at  the  time  of  the  tender  more  than  551. 
was  not  due  as  one  entire  sum,  and  in  re- 
spect of  a  single  entire  contract.  On 
the  eighth  (subject  to  the  opinion  of  the 
Court),  tlutt  the  defendant  was  not 
entitled  to  rescind  the  contract  under 
the-  conditions.  In  pursuance  of  the 
power  to  assess  the  damages  contin- 
gently, the  arbitrator  found  the  follow- 
ing amounts — 

£  I.  d. 
Coats  inconed  in  inrestigating  the 

title 22  16  0 

Interest  npon  such  costs  and  upon 

the  deposit 9  15  0 

Damages  for  loss  of  bargain    i    .     .  2S0  0  0 

Costs  of  defending  the  Chancery  suit  67  0  0 

The  Court  is  to  be  at  liberty  to  draw  any 
inferences  oiiact  which  ajniy  might  draw. 
12.  The  questions  for  the  Court  are — 
First,  whether  under  the  circumstances 
of  the  case,  the  defendant  had  power  to, 
and  did,  rescind  the  contract  of  sale  within 
the  meaning  of  the  Srd  condition. 
Second,  whether  the  plaintiff  is  entitled 
to  damages  for  loss  of  bargain.  Third, 
whether  the  plaintiff  is  entitled  to  recover 
in-tbia  action  Uie.  costs  of  .defending  the 


Chancery  suit,  or  «ny  and  what  pari 
thereof. 

Judgment  to  be  entered  according  to 
the  decision  of  the  Court. 

The  case  was  argued  in  the  Court  of 
Exchequer  on  May  30,  1871,  by — 

Quain  (Speke  and  0.  E.  Hawkins  with 
him),  for  the  plaintiff. — First,  the  ques- 
tion is  concluded  by  the  finding  of  the 
arbitrator,  in  paragraph  10  of  the  case, 
that  the  rescission  was  not  tvom.  un- 
willingness, &c. ;  that  is  in  other  words', 
that  the  rescission  was  invalid  because 
not  made  within  the  third  condition. 
Even  without  that  finding  the  facts  shew 
that  the  vendor  had  no  right  to  rescind. 
A  breach  of  contract  having  already  been 
committed  by  th6  failure  to  deliver  a  true 
abstract,  the  '  subsequent  rescission  is 
Do  answer  to  the  action.  Having  once 
elected  not  to  rescind  on  the  original  ob- 
jections he  can  never  rescind  on  them— ^ 
Tanner  v.  Smith  (1)  and  Motley  v.  Oooh 
(2).  At  all  events  he  could  not  rescind 
without  first  dismissing  his  bill  with  costs 
"(per  Kinderslev,  V.C,  in  Warde  v.  Dixon 
(3)  ),  and  the  bill  has  not  been  dismissed 
by  him,  nor  with  costs.  If  the  attempted 
rescission  was  in  consequence  of  the  ob- 
jection (first  raised  in  Qie  answer  to  the 
bill),  that  the  abstract  was  defective,  it 
is  not  a  rescission  within  the  meaning  of 
the  third  condition,  for  the  only  objec- 
tions which  give  the  vendor  an  option  to 
rescind  under  that  condition  are  original  or 
supplemental  objections  to  the  title  as  dis- 
closed in  the  abstract.  If  the  vendor 
had  intended  the  option  to  apply  to 
objections,  "  whether  arising  out  of  the 
abstract  famished  or  otherwise,"  he  would 
have  framed  the  condition  as  in  Steer 
V.  Orowley  (4).  If  the  purchaser  had 
told  the  vendor  of  the  defeci^  and  the 
vendor  had  afterwards  filed'  his  bin 
for  specific  performance,  that  would  have 
been  an  election  which  would  pre- 
vent him  from  afterwards  rescinding— 


(1)  10  Sim.  410, 

(2)  2  Hare  106;  a,  c  12  Lav  3.  Bep.  (x3.) 
Chanc.  136. 

(3)  28  Law  J.  Bop.  (ir.8.)  Chane.  31S,  822. 

•  (4)  U  Com.  B.  B«p.  NJS.  337 ;  s.  &  32  lav 
J.  Eep.  (H.8.)  C.P.  191. 
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Qardam  v.  Jjee  (5).  .  How  caa  he  put 
himBelf  in  a  better  position  bj  concealing 
jbbe  defect,  knowing  fivrn  his  failure  with 
Lord  Lyreden  that  his  title  was  not  mar- 
ketable  P  Even  if  this  were  an  objection 
-within  the  third  condition,  which  entitled 
him  to  resdad,  he  could  not  take  advant- 
age of  his  own  intentional  mlsrepresen- 
tation.  But  if  entitled  to  rescind,  he  mnst 
do  80  within  a  reasonable  tune — The 
Shoreditch  Vestry  v.  Hughes  (6),  and  a 
space  of  nearly  five  months  between  the 
filing  of  the  answer  and  the  first  mention 
of  resciBsion  is  not  reasonable  time.  If 
the  defendant  is  right,  a  vendor  can  al- 
'wayB  enlarge  the  time  for  rescission  by 
filing  a  bilL  Secondly,  the  plaintiff  can 
l«cover  for  loss  of  bftrgain,  for  the  case 
falls  within  Mophms  v.  Orazebrook  (7), 
and  not  within  Flureau  v.  Thomhill  (8) 
and  Bain  v.  FothergUl  (9),  and  the  cases 
there  cited.  Thirdly,  the  plaintiff  can 
recover  the  costs  of  the  Chancery  suit. 

Kemplay,  for  the  defendant,  contended 
that  he  had  a  right  to  rescind  on  each 
or  all  of  the  objections,  and  that  if  un- 
willingness or  inabihty  existed  it  was  im- 
material what  reasons  were  given,  or 
what  motives  actuated  the  rescission.  That 
the  purchaser  could  not  complain  of  the 
omission  of  the  deeds,  because  Hawkins, 
his  attorney,  knew  it  all  through,  and 
notice  to  the  agent  is  notice  to  the  prin- 
dpaJ — Dresser  v.  Norwood  (10). 

Quain  in  reply. — Even  in  equity  "  it  is 
settled  that  notice  to  an  agent  or  counsel 
who  was  employed  in  the  thing  by  another 
person,  or  in  another  business  and  at 
another  time,  is  no  notice  to  his  client 
who  employs  him  afterwards,  and  it  would 
be  very  mischievous  if  it  was  so,  for  the 
man  of  most  practice  and  g^reatest  emi- 
nence would  then  be  the  most  dangerous 
to  employ"— per  Lord  Hardwicke  in 
Worsley  v.  Lord  Scarbonmgh  (11). 

Cur,  adv.  vuU. 

(6)  8  Enzl.  te  0.  661;  a.  e.  34  Law  J.  Hep. 
(ir.8.}  Exch.  lis. 

(6)  17  Com.  B.  Bep.  N.S.  187:  s.  e.  33  Law  J. 
Bop.  (ka)  C.P.  349. 

(7)  6  B.  &  C.  31 ;  ■.  e.  e  Law  J.  Bep.  E.B.  66. 
•  (8)  2  W.  Black.  1078. 

(9)  40  Law  J.  Bep.  (k.s.)  Ezch.  34. 

(10)  17  Com.  B.  Bep.  N.S.  466 ;  b.  c.  34  Law  J. 
Bop.  (K.8.)  C.P.  48. 

(11)  3  Atk.  392. 


The  next  day  the  following  jndgmeiitt 
were  delivered— 

Cleasbt,  B. — I  think  the  defendant  is 
entitled  to  judgment.  On  ihe  seoond 
question  I  think  that  even  if  the  plaintiff 
is  entitled  to  recover,  it  is  not  for  the  leas 
of  bargain.  This  is  a  contract  for  sale  of 
real  property,  and  as  I  think  comei 
within  the  rule  of  Flureau  v.  ThomJaSl 
(8),  and  not  within  the  exception  t^Hop' 
kina  v.  Orazebrook  (7).  It  is  not  mads 
out — indeed  it  is  negatived — ^that  the  de- 
fendant knew  that  there  was  not  a  good 
title.  As  to  the  third  head,  it  is  impos- 
sible to  saj  that  the  costs  of  ihe  Chanoeir 
suit  were  m  any  way  caused  by  the  bream 
of  this  contract. 

The  real  question  is,  had  the  defendant 
&  right  to  rescind  P  That  depends  upon 
the  third  condition.  [The  leanied  Judge 
read  it.]  Now  the  plaintiff  bought  1^ 
8  and  4  separately  at  separate  prices,  but 
when  the  matter  was  carried  into  e£fect 
by  an  endorsement  on  the  conditions  there 
was  only  one  contract  entered  into  to 
purchase  the  two  lots  for  5502.  Whan 
the  abstract  of  title  to  Lot  4  was  delivered, 
the  objection  was  made  that  it  shewed  a 
title  not  to  one-third  but  only  to  one- 
fourth.  That  was  answered  by  a  reference 
to  the  tenth  condition  which  provided  for 
compensation  in  such  a  case;  and  both 
partiee  seem  to  have  agreed  to  that,  not. 
withstanding  that  there  might  be  misre- 
presentation as  to  Lot  3.  Upon  the  reqni. 
sitions  as  to  Lot  3,  the  vendor  insisted 
that  he  was  in  the  right,  and  he  filed  a 
bill  for  specific  performance.  That  bjll 
was  founded  upon  that  state  .of  &cti— 
that  there  was  no  question  whatever  as 
to  Lot  4.  It  says  in  paragraph  SO  that 
the  purchaser  nbw  raised  no  objection  as 
to  Lot  4,  but  was  ready  to  take  it  at  the 
price  of  1002.  That  was  strictly  speaking 
correct — that  the  ^le-third' part  should 
stand  at  the  prioe\f  1002.,  but  if  theni 
was  to  be  only  one-fourth  conveyed,  tha 
purchaser  was  content  to  take  that,  and 
then  there  would  be  a  deduction.  The 
bill  prayed  that  if  the  purchase  of  Lot  4 
should  not  have  been  previously  completed 
(assuming  apparently  that  there  would 
be  no  difficulty  about  it)  the  pnrchaser 
might  be  compelled  to  pajr  the  550^    la 
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the  BDSwev  ihe  objection  which  had 
been  made  to  Lot  4  is  insisted  upon  in  the 
most  positive  way,  and  besides  that 
another  objection  is  made,  which  would 
be  an  answer  to  the  suit,  viz.,  that  the 
vendor  had  not  furnished  a  proper  ab- 
B<xBct  of  title.  The  Slst  and  82nd  para- 
graphs of  the  answo-  are  very  distinct  in 
insisting  npon  the  original  objection  to 
Lot  4  as  a  ground  for  refusing  to  perform 
any  part  of  the  contract,  either  as  regards 
Lot  3  or  Lot  4,  treating  it  as  one  contract. 
Then  the  question  arises  whether  under 
this  condition  the  vendor  is  in  a  position 
to  rescind.  We  must  consider  the  dates, 
and  I  have  had  some  doubt  whether  what 
was-  done  was  done  within  a  reasonable 
time.  In  September  the  answer  was  pntin. 
The  death  of  the  person  whom  the  plaintiff 
representa  took  place  on  the  2nd  of  De- 
oember,  and  in  January  the  vendor  sets 
about  takinff  proceedings  for  getting  rid 
of  the  snit  wen  pending,  and  in  February 
he  does  rescind,  but  informally,  when  the 
bill  had  not  properly  been  dismissed. 
Afterwards  in  Apnl  the  bill  having  been 
got  out  of  the  way  altogether,  he  exer- 
cises his  power  to  rescind.  Now  I  cannot 
say  that,  under  all  the  circumstances,  such 
a  time  had  elapsed  as  to  make  it  unrea« 
sonable.  It  is  more  difficult,  perhaps,  to 
aocount  for  the  time  between  September 
and  December,  but  I  do  not  think  that 
he  had  precluded  himself  by  not  acting 
with  more  dispatch. 

There  was  another  objection  made  that 
the  bill  having  been  filed  by  the  vendor 
had  not  been  dismissed  wiui  costs,  and 
Warde  v.  Dixon.  (3)  was  referred  to 
where  Ejndersley,  Y.G.,  said  that  the  bill 
most  be  dismissed  with  costs  before  the 
sight  to  rescind  could  be  exercised.  That 
does  not  shew  ihat  after  a  bill  has  been 
filed  for  specific  perfbrmance  by  the  ven- 
dor he  may  not  rescind;  it  rather  as- 
sumes that  he  may  if  the  bill  is  got  rid 
of.  Here  the  bill  was  got  rid  of,  and  the 
case  stood  therefore  on  the  original  con- 
tract, unaffected  by  any  subsequent  pro- 
ceedings. Then  we  nave  to  consider 
whether  on  the  terms  of  the  old  contract 
there  was  a  right  to  rescind  upon  the  ob- 
jection to  Lot  4,  which  at  first  appeared  to 
be  wBJvedf  but  when  the  answer  was  filed 
was  set  up  again.    That  old  contract  the 
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defendant  in  the  snit  says  he  is  not  bound 
to  perform  because  of  this  olgeotion  whidt- 
was  an  objection  made  under  Hie  old  con* 
tract,  and  which  was  a  valid  and  subsist^ 
ing  objection.  The  vendor  was  therefore 
entitled  to  rescind.  I  do  not  think  the- 
circumstance  of  being  compelled  by  other 
objections  makes  any  differenoe.  I  can-- 
not  see  under  all  the  circumstances  how 
it  is  possible  to  say  that  the  vendor' 
has  been  guilty  of  anything  improper  in 
not  putting  forward  in  the  abstract  these- 
deeds  which  he  considered  by  the  advico' 
of  counsel  were  unimportant.  Therefore 
that  does  not  disentitle  him  in  any  way 
to  his  right  to  rescind.  If  he  had  done- 
anything  improper  it  might  be  aditbrent- 
matter,  but  it  really  is  not  so.  I  think, 
therefore,  the  defendant  is  entitled  to 
judgment. 

Bbahwbil,  B.— On  the  third  question, 
I  think  it  is  not  necessary  to  add  anything 
to  what  was  said  during  the  argument, 
viz.,  that  the  costs  of  the  Chancery  suit 
were  not  in  consequence  of  the  failnr?  to 
deduce  a  good  title.  The  plaintiff,  there- 
fore, cannot  recover  them. 

As  to  the  second  question  whether  the 
plaintiff  is  entitled  to  damages  for  loss  of 
bargain,  I  will  not  dissent  from,  the  opinion 
of  my  brother  Cleasby,  and  firom  that  which 
I  understand  to  be  the  opinion  of  my  Lord 
and  my  brother  Martin,  but  I  should  have 
liked  more  time — ^if  it  had  been  necessary 
to  consider  the  question — ^because  there 
are  some  very  remarkable  circumstances  in  * 
this  case  which  make  me  doubt  whether 
Flureau  v.  ThomMU  (8)  and  the  other 
oases  govern  it.  The  arbitrator  finds  dis- 
tinctly that  no  firand  was  intended,  and 
that  it  was  under  the  advice  of  counsel 
that  the  conveyance  to  Smith  and  the  re^ 
conveyance  and  the  deeds  were  omitted 
&om  ibe  abstract,  in  which  no  doubt  they- 
ought  to  have  been  put.  I  do  not  wish 
to  insinuate  that  there  was  fiaud.  I  do 
not  think  that  there  was  any  intention  to 
do  anything  wrong.  The  vendor  and  his 
advisers  probably  thought  that  if  a  con- 
veyance had  been  taken  from  the  vendor 
the  purchaser  would  have  got  a  good  title 
and  would  have  nothing  to  fear  from  any- 
body else,  and  that  no  harm  would  come 
of  it.  But  I  am  strongly  inclined  to 
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think  no  man  has  a  right  to  repivsent 
to  another  a  state  of  things  which  is 
not  the  true  state  with  the  intention  that 
that  other  person  shall  act  upon  it.  The 
latter  ought  to  exercise  a  juajp^ment  upon 
it  himse^  when  the  truth  is  known  to 
him,  as  to  the  way  he  shall  Bct|  and 
(hough  I  do  not  think  there  was  anything 
wrong  intended,  I  think  the  vendor  has 
done  what  the  purchaser  has  a  right  to 
oomplain  of,  inasmuch  as  knowing  the 
truth  the  vendor  did  not  think  proper  to 
tell  it  to  him,  and  the  state  of  things  on 
which  the  purchaser  acted  was  diffarent 
from  the  real  state  of  things.  I  am  not 
«b  all  BOie  that  it  does  not  take  the  ease 
out  of  the  aathoritiee  cited,  and  I  refer  to 
my  brother  Oleasby's  opinion  in  Bain 
T,  FothergiU  ^12)  where  he  savs,  "  We 
are  thererore  thrown  back  on  the  rule  of 
Fhtreauv.  Thomhill  (8)  which  establishes 
that  where  there  is  no  fraud  and  no  ex- 
press contract  to  sell  property  with  a 
knowledge  on  the  vendor's  part  that  he 
has  not  we  title  to  seU,  as  was  the  case  in 
HoMm  v.  Oraxebrooh  (7),  no  damages 
for  loss  of  bargain  can  be  recovered." 

Now  did  the  vendor  know  that  he  had 
not  tiie  title  ?  The  particulars  of  sale  say 
that  he  sold  under  his  power  of  sale,  but 
he  knew  that  he  had  proposed  to  sell  to 
Lord  Lyveden,  and  that  the  objection 
had  been  made  to  bis  title,  and  he  knew 
that  the  title  was  not  marketable.  It  is 
oonfessed  upon  the  pleadings,  and  the 
arbitrator  finds,  that  the  defendant  did 
not  deduce  or  make  a  good  title.  It  seems 
to  me,  n>eaking  with  diffidence  on  a  point 
of  law  I  am  not  £uniliar  with,  that  he 
could  not  have  deduced  a  good  title  be> 
cause  he  oould  not  have  deduced  a  title 
free  from  the  mortgagor's  assignees.  I 
speak  therefore  with  reserve  as  to  whether 
the  plaintiff  might  not  be  entitled  to 
recover  damages  for  his  loss  of  bargain. 

But  the  principal  question  is  as  to 
whether  the  vendor  had  a  right  to  rescind. 
Now  the  arbitrator  has  found  that  which 
I  think  concludes  the  case — "  That  the 
said  rescission  or  attempted  rescission  of 
the  contract  by  the  vendor  was  not 
from  QQwiUingneas  or   inability  on  lus 

(12)  40  Law  J.  Bep.  (m.s.)  Exeh.  84,  40;  8.C. 
Law  Bep.  6  Ezch.  6»,  09. 


part  to  answer  op  comply  wi&  objte> 
tiona  to  or  reqositions  on  the  title  to  the 
said  lots  or  either  of  them."  The  se< 
cond  plea  to  the  first  count  expressly 
states  that  he  being  unwilling  to  answer 
or  comply  with  the  objections  and  re- 
quisitions rescinded.  Mr.  Kemplaysaysit 
is  not  necessary  that  the  rescission  should 
proceed  from  hia  beinguuwilling  or  unable, 
it  is  enough  that  his  unwiUingness  or  hia 
inability  existed.  That  argument,  I  think, 
is  ingenious  but  unsound.  Suppose  he 
had  refused  to  go  on  with  the  purchase 
for  no  other  reason  than  that  he  thought 
he  could  get  a  better  price,  and  am  action 
having  been  brought  against  him  it  turned 
out  that  he  could  not  make  a  good  title^ 
would  anybody  say  that  he  could  exercise 
his  power  of  rescissioninthatcasep  Clear- 
ly not.  I  think,  therefore,  the  arbitrator 
has  concluded  the  case  against  the  vendor 
by  the  finding  of  fiict. 

Bnt  if  that  finding  were  not  there,  I 
should  come  to  the  same  conclusion,  that 
the  vendor  had  not  power  to  rescind  at 
the  time  he  did.  It  is  said  he  had  a  right 
to  rescind  on  two  different  grounds ;  firat, 
in  consequence  of  the  objection  that  the 
vendor  could  not  make  out  a  title  to  mora 
than  one-fourth,  whereas  he  had  sold  one 
undivided  third ;  and,  secondly,  on  aooonnt 
of  the  obiection  arising  out  of  the  convey- 
ance to  smith  and  the  re-conveyance  and 
those  dealings  with  the  title.  First,  had 
he  any  light  to  rescind  in  consequence  of 
the  objection  taken  in  the  answer  that  the 
defendant  could  only  convey  one-fourth 
and  not  one-third  ?  It  is  dear  to  my 
mind  that  he  had  not,  and  for  this  reason 
—the  purchaser  had  no  power  to  make 
such  an  objection.  It  was  a  perfisotly  in- 
valid,  useless,  and  idle  objection.  He  had 
taken  it  before  and  taken  it  improperly, 
and  it  had  been  answered  by  a  reference 
to  the  tenth  condition,  and  Ik  is  found  as 
a  fact  that  the  answer  had  been  aoquesoed 
in.  It  was  just  as  idle  as  if  he  had  said 
that  a  dot  had  not  been  put  to  an  i,  uid 
therefore  it  was  an  objection  wluc£  the 
purchaser  could  not  mskke  except  that  he 
might  properly  have  said,  "tiie  lull 
demands  payment  of  tiie  full  price,  but 
there  must  not  be  a  decree  for  the  foil 
price  as  the  vendor  can  only  oonvey  one- 
fourth." 
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There  is  another  answer  to  it :  it  is  not 
an  objection  which  the  vendor  was  unable 
or  nnwillinff  to  answer.  He  certain]^ 
was  not  nnable,  because  he  clearly  mi^t 
have  referred  to  the  tenth  condition.  He 
was  not  unwilling ;  not  only  is  that  found 
by  the  arbitrator,  but  it  is  certain.  I  do 
not  know  whei^er  any  meaning  has  been 

Snt  on  the  word  "  unwilling"  (18)  but  it 
oes  not  mean,  "I  would  rather  not 
answer  because  I  am  glad  to  avail  myself 
of  the  objection  that  yon  make."  No 
such  ridiculons  construction  has  been  put 
on  it,  but  it  must  mean  an  unwillingness 
of  this  character — "  I  cannot  absolutely 
say  I  cannot  answer  your  objection ;  but  I 
can  only  answer  it  at  very  considerable 
trouble  and  expense."  In  such  a  case  he 
may  be  reasonably  unwilling  to  answer  it. 
The  vendor  in  that  sense  was  not  unwil- 
ling to  answer. 

Secondly,  it  is  said  there  was  a  right  to 
rescind  on  the  olgection  taken  in  the 
answer  that  the  abstract  was  an  improper 
one,  because  when  the  true  state  of  the 
title  was  disclosed,  the  vendor  could  not 
make  a  g^ood  title  without  getting  the  con> 
cnrrence  of  the  trustees  for  the  benefit  of 
the  mortgagor's  creditors.  Did  that  ob- 
jection give  the  vendor  a  right  to  rescind  P 
I  think  not.  I  take  it  as  eirtablished,  that 
the  abstract  was  one  that  ought  not  to 
have  been  delivered ;  it  ought  to  have  con- 
tained the  conveyance  to  Smith  and  the 
reconvOTanoe.  Now  the  5th  condition 
says,  "  Lot  4  is  sold  by  the  said  trustees 
nnder  a  power  of  sale  in  a  mortgage  made 
to  Mr.  Parker,  and  the  abstract  to  such 
lot  will  commence  with  a  will  dated  in 
1802."  That  is  the  title  that  he  is  pro- 
fessbg'to  convey.  The  3rd  condition 
says  (leaving  out  immaterial  words), 
"  within  seven  days  from  the  day  of  sale, 
the  vendors  shall  at  their  own  expense 
make  and  deliver  to  every  purchaser  an 
abstract  of  the  title  according  to  these 
conditions."  That  is  to  say,  according 
to  the  conditions  under  which  they  sefi 
under  the  power  of  sale.  "  And  the  pnr- 
ebaser  shall  make  his  objections  and  re- 
quisitions (if  any)  in  respect  of  the  title." 
That  is  to  say,  the  title 'tnatia  to  be  made 

(IB)  ^  p«r  Tamer,  L.J.,  in  SudtltHv.  Simp- 
eon,  36  lav  J.  Bep.  (x.s.)  Chano.  70,  72. 


out.  [TheleamedJudgereadtherestofthd 
3rd  condition.]  It  appears  to  me  that  the 
vendor  under  such  a  condition  has  only  a 
right  to  rescind  in  respect  of  olriections 
that  are  made  to  the  titie  that  is  disclosed 
in  the  abstract,  or  the  objections  or  reqni* 
sition  that  arise  there&om ;  that  is,  if  an 
objection  or  requisition  is  made,  and  that 
is  answered  and  that  gives  rise  to  a  fresh 
objection  that  the  right  to  rescind  should 
apply  to  such  fresh  objection  also.  Now 
suppose  that  the  abstract  was  delivered, 
the  title  accepted,  and  the  parties  met  to 
complete,  and  then  for  the  first'  time  the 
purchaser  said,  "  your  name  is  not  A.  B., 
but  0.  D.,  and  you  are  an  uncertificated 
bankrupt,  and  I  cannot  deal  with  yon." 
Does  anyone  contend  that  there  womd  be 
a  power  to  rescind  under  such  an  olgeotion 
as  that  P  The  reason  of  the  thing  and  Ihe 
language  equity  shew  to  me  that  the  con- 
dition does  not  apply  to  an  objection  not 
arising  out  of  the  title  disdoeed  on  the 
abstract.  Thatwas  the  case  here.  An  ob- 
jection was  taken  which  did  not  arise  out 
of  the  disclosed  title  because  the  abstract 
was  an  improper  one.  Otherwise,  it  would 
be  unjust,  becanse  if  the  title  had  been 
tmthmlly  stated  in  the  first  instonce^  the 
objection  would  have  been  taken  then,  and 
the  vendor  would  have  been  bound  to  say 
(as  he  does  now)  that  he  could  not  answer 
it.  See  what  the  consequences  would  be 
of  holding  otherwise.  If  it  means  that  he 
may  rescmd  in  consequence  of  any  ob» 
jections  and  requisitions  whether  made 
upon  the  abstract  or  not,  it  fbUows  thai 
this  clause  would  equally  ftpplyo-"And 
all  objections  and  requisitions  which  shall 
not  be  made  and  so  sent  in  within  the 
time  specified,  shall  be  taken  tobewaived." 
Does  any  human  being  suppose  that  an 
objection  which  does  not  arise  out  of  the 
abstract  delivered  is  to  be  waived  by  its 
not  being  taken,  and  if  the  defect  is  sab> 
seqaently  disclosed  that  the  objection  may 
not  be  taken  ?  That  goes  to  shew  that 
the  objections  and  requisitions  of  the  8rd 
condition  are  those  that  arise  out  of  the 
abstract,  and  not  those  which  are  found 
out  aliwnde.  That  consideration  seems  to 
me  to  shew  that  ihe  power  to  rescind  could 
not  be  exercised  in  respect  of  the  oUection 
first  raised  in  the  answer  to  the  bill,  that 
the  vendor  had  so  dealt  with  the  title  as 
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ihat  he  could  not  coarej.  If  the  vendor 
ihinks  fit  to  send  an  untme  or  improper 
abstract,  he  loses  the  benefit  he  might 
otherwise  expect  if  he  had  properly  stated 
the  title. 

.    There  is  another  ground  which  seems 
to  me  oonclnsivo,  and  I  cannot  understand 
how  any  other  view  can  be  taken  of  it. 
The  answer  to  the  "bill  was  filed  in  Sep- 
tember.  '  Supposing  that  upon  the  objec- 
tion being  then  disclosed  for  the  first  time, 
.{here  was  a  right  to  rescind.    Surely  that 
■was  a  right  to  rescind  then :  I  know  the 
-words  in  the  3rd  condition  are  "  at  any 
.timey"  but  that  means  that  whenever  tiie 
time  may  be  when  the  occasion  arises  for 
electing  to  rescind,  then  he  may  rescind. 
■It  does  not  mean  that  when  the  occasion 
«rises  for  electing,  he  shall  be  at  liberty  to 
-say,  "  I  will  not  rescind,"  and  then  at  any 
■distance  of   time  afterwards,   "I  wilL 
That  seems  a  preposterous   construction. 
What  does  the  vendor  do  P  The  purchaser 
Jiaving  died,  the  vendor  writes  to  know 
the  names  of  the  executors  in  order  that 
he    may    revive    the  bill.      That    was 
nearly  four  months  after  the  filing  of 
the  answer ;   a  fortnight  afterwards  he 
■says,  "  Norr  I  have  olumged  my  mind  and 
I  will  not.    I  will  rescind.     An  objection 
-is  taken  that  ought  not  to  be  taken." 
'  Observe  the  consequences.     It  was  con- 
■  tended  that  the  executors  had  been  put 
'to  additional  expense  in  consequence  of 
■his  not  resoinding  in  September  when  he 
had  legal  notice  of  the  objection.      On 
what  possible  ground  of  reason  or  of  jus- 
tice is  the-'TOii^or  to  rescind  P     Why  did 
'he' not  rescind  at  the  end  of  a  fortnight 
ix  within  a  reasonable  time  after  he  had 
'notice  of  this  objection,  if  he  had  a  right 
to  rescind  P    But  months  after  he  knew 
of  the  objection  he  intimates  &n  intention 
-of  going  on  and  actually  goes  on,  and  by 
■retaining  the  deposit  keeps  the  plaintiff 
oat  of  his  money  for  some  months  longer 
than  he  ought.    As  to  the  bill,  the  rule  in 
equity  aa  X  understand  V.O.  Kindersley's 
decision  seems  very  reasonable.     Wliile 
'you  have  yet  the  bill  upon  the  file  fagiirfang 
upon  the  existence  of  the  oontTaot,yoa 
oannot  also  be  rescinding.   Ton  must  nrtt 
get  rid  of  the  bill. 

One  more  observation:  the  plaintiff  has 
no  breaoh  for  not  deUvering  a  proper  ab- 


stract of  title.  It  seems  to  me  that  if  he 
had,  tiiere  would  have  been  no  possiUe 
answer  to  his  claim.  It  may  be  that  his 
attorney  ought  to  have  kept  this  secret 
(though  I  am  far  from  saying  he  ought), 
but  certainly  the  plaintiff  has  a  right  to 
complain  of  the  defendant— "  By  yonf 
proceedings  you  have  put  me  to  an  expense 
which  I  should  not  have  been  put  to  if 
you  had  dealt  with  me  tmthfiilly.'*  If  it 
came  before  me  as  arbitrator  or  judge  with 
power  to  amend  the  deolaration  by  putting 
in  a  count  for  not  delivering  a  proper 
abstract,  I  should  do  so.  But  this  was 
not  necessary,  as  I  think,  to  entitle  tiie 
plaintiff  to  our  judgment.  He  has  shewn 
that  the  title  was  not  deduced,  and  to  n^ 
mind,  for  the  -various  reasons  I  have  given, 
the  defendant  had  not  a  right  to  rescind. 

Martin,  B. — ^As  I  entirely  ooncar  in  the 
judgment  of  my  brother  Cleasby,  and  as  I 
understand  the  Lord  Chief  Baron  will 
agree  with  it,  I  shall  say  but  little.  On 
the  third  question,  as  to  the  costs  of  tiie 
Chancery  suit,  it  is  sufficient  to  say 
tiiatit  is  for  the  Court  of  Chancery.  If 
the  'Vice- Chancellor  thought  fit  to  refiiae 
.costs,  we  cannot  at  common  law  give  tiiem. 

As  to  the  second  question,  'vnnther  the 
plaintiff  is  entitled  to  recover  damages  for 
his  loss  of  bargain,  Flureau  v.  ThornhX 
(8)  was  decided  100  years  ago,  and  it  is 
there  stated  as  a  rule  that  if  there  was 
no  fraud  on  the  part  of  the  seller,  if  ha 
bona  fide  thought  he  had  that  which  he 
proposed  to  sell,  he  was  not  to  be  held  lia- 
ble for  any  damage  by  reason  of  loss  of 
bargain.  Flureau  v.  ThomkiU  (8)  has 
been  the  subject  of  comment  for  tibe  last 
100  years:  it  is  discossed  in  Mr.  Sedg- 
wick's book  on  Damages  (4th  edition), 
p.  234  [209] ;  he  considers  it  wrang, 
and  it  may  be  -wrong;  it  may  be  an 
anomaly,  but  it  has  been  acted  upon 
BO  long  that  it  must  be  taken  as  law, 
and  as  I  said  in  Bain  v.  FathergM  (9) 
it  is  in  my  opinion  as  much  law  as  if 
it  had  been  an  Act  of  Parliaments  In  this 
case,  when  the  oontraot  -was  entered  into 
the  vendor  thought  he  had  a  bona  fide 
right  to  sell,  and  I  oannot  understand 
why,  because  some  deeds  were  omitted  in 
the  abstract^-  as  explained,  it  shonkl  make 
any  difference. 
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On  the  first  question  the  defendant  is, 
in  my  opinion,  entitled  to  indgment  on 
the  groond  that  he  had  a  right  to  rescind. 
[The  learned  Jndge  here  read  the  first 
olaose  of  the  3d  condition.]  It  seems 
to  me  that  those  words  are  to  he  read 
according  to  their  plain  and  ordinary 
meaning.  The  abstract  being  delivered 
in  this  case  these  two  olnections  were 
made :  the  first  was  to  Lot  S,  that  market 
tolls  were  in  the  natnre  of  incorporeal 
hereditaments  and  oonld  not  be  said  to  be 
sitaate  anywhere.  Can  there  be  a  more 
firirolons  objection  than  that  p  The  other 
objection  was  to  Lot  4,  that  a  title  oonid 
not  be  made  to  a  third  part,  but  only  to  a 
fourth,  and  the  answer  was  that  there 
should  be  a  proportionate  reduction  of 
the  purchase  money,  and  it  seems  to  hare 
been  understood  by  both  parties  (certainly 
by  the  rendor)  that  there  was  to  be  a 
reduction  of  the  price.  Then  the  bill  was 
filed  for  a  specific  performance,  and  what 
vras  the  answer?  [The  learned  Judge 
read  par.  32  of  the  answer.]  As  far  as  I 
can  see,  the  objection  was  raised  for  the 
first  time  and  was  never  disposed  of. 
Then  the  decision  of  Kindersley,  Y.O., 
in  Warde  v.  Dimm  (3),  is  directly 
in  point.  He  says  that  it  ia  a  con- 
dition  precedent  that  ihe  costs  of  the 
Chancery  suit  should  be  paid  by  the 
■vendor,  and  I  have  no  doubt  that  is  a 
perfeoijy  correct  role  and  a  proper  thing 
for  ikb  Court  of  Chancery  to  do.  But 
that  is  no  part  of  the  contract,  it  is  merely 
«  rule  which  the  Court  of  Chancery  im« 
poses.  On  the  authority  of  Kindersley, 
y.C,  I  think  it  is  competent  on  the 
objection  being  made,  for  the  vendor— 
although  he  might  be  as  willing  as  any 
one  ooold  be  to  answer  it — to  say,  "  I  am 
nnable  to  answer  tiiat  objection,  and  I 
therefore  rescind  the  contract."  It  seems 
to  me  to  be  within  the  express  words  of 
'  the  oondition,  and  I  own,  therefore,  tiiat 
I  cannot  understand  the  argument  on  the 
part  of  the  plaintiflE*. 

[BKAUWELti,  B.— 1  wish  to  refer  to 
JPUeher  t.  Bewalmi  (14)  on  the  second 
qaestian.] 

(1^  40  Lav  7.  Sep.  (v.s.)  Ohane.  107 ;  Bince  n- 
TCRwa  on  appeal,  41  LavJ.Bep.(K3.)  Ohanc.  485. 


Xbllt,  C.B. — I  also  think  the  defen. 
dant  is  entitied  to  judgment.  The  great 
question  is  whether  the  defendant  was 
entitled  to  rescind  at  the  time  he  professed 
to  rescind.  That  depends  entirely  upon 
the  third  condition.  [His  Lordship  read 
it.]  An  abstract  was  delivered,  and  two 
objections  were  made  upon  that  abstract: 
the  firsts  that  the  defendant  was  not 
entitied  to  one-third  of  Lot  4,  but  only  to 
one-fourth ;  the  other,  that  in  the  abstract 
to  Lot  3,  no  sufficient  title  was  made  out 
to  certain  market  tolls.  Upon  these  two 
objections  communications  took  place 
between  the  parties,  the  result  of  which 
was  that  the  objection  to  Lot  4  was  with- 
drawn, by  reason  of  a  provision  in  the 
tenth  condition,  the  purchaser  consenting 
to  purchase  and  the  vendor  consenting 
to  sell  Lot  4  at  the  price  of  1002,,  after* 
wards  reduced  to  762. 

The  objection  to  Lpt  3  remained  an* 
answei^d,  and  in  this  state  of  things  no 
doubt  the  defendant  would  have  been  at 
liberty,  by  reason  of  the  objection  to  Lot 
8,  to  say  he  was  unable  or  unwilljng  to 
answer  it^  and  he  ought  at  once  to  have 
elected  to  rescind  if  he  intended  to  do  so  on 
that  objection ;  but  since  the  objection  to 
Lot  4  had  bemi  waived,  and  he  thought 
he  had  a  sufficient  answer  to  the  objection 
to  Lot  3,  he  does  not  rescind,  but  (»Ils  on 
the  purchaser  to  perform  the  contiact  by 
accepting  the  title  as  set  forth  in  the 
abstract,  and  the  purchaser  not  choosing 
to  do  so,  a  bill  for  specific  performance 
was  filed.  By  way  of  answer  to  the  bill, 
the  purchaser,  in  express  terms,  says— 
{Here  his  Lordship  read  paragraph  32  of 
the  answer.]  In  other  words,  the  pur- 
chaser in  his  answer  withdraws  altogether 
his  acquiescence  and  revives  his  olneotioii 
as  to  Lot  4,  and  the  qneistion  is  whether 
there  is  anything  in  the  terms  of  the  8d 
oondition  which  precludes  the  seller  firom 
saying  as  to  Lot  4— "True,  I  did  not 
thmk  fit  to  rescind  when  yon  first  made 
this  objection.  On  the  contrary,  I  pro- 
posed a  mode  of  arrangement  in  lieu  of 
rescinding,  and  jau  acquiesced.  But  aoir 
you  have  revived  the  objection  to  the 
title,  and  it  is  an  objectioil  which  I  am 
unable,  or  unwilling,  or  both,  to  answer, 
and  tins  is  therefore  a  ease  within  the 
literal  terms  of  the  third  condition.  Ihaye 
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a  right  imder  tliat  condition  to  rescSni  the 
contract,  and  I  do  rescind  accordingly." 
I  am  nnable  to  conceive  what  is  to  be 
said  against  the  vendor's  right  at  that 
time  and  tinder  those  circnmstances  to 
rescind.  It  is  said  be  has  lost  the  right 
becanse  he  did  not  exercise  it  when  the 
olrjection  was  first  made,  bat  the  answer 
to  that  is,  that  at  that  time  the  objection 
was  agreed  to  be  waived  and  was  put  an 
end  to. 

Then  we  are  met  with  another  diffi- 
cvltj,  arising  out  of  the  mle  of  the 
Gonrt  of  Chanceiy,  that  when  a  vendor 
has  filed  a  bill  for  specific  performance  he 
cannot  rescind  the  contract  nntil  the  bill 
is  dismissed  with  costs.  That  is  a  very 
good  mle ;  the  essence  of  it  being  that 
yon  cannot  enforce  the  contract,  assuming 
that  it  exists,  and  at  the  same  time  exer- 
cise a  right  to  pnt  an  end  to  it.  Now  the 
vendor  obtained  an  order  in  the  Bolls 
Court  to  dismiss  the  bill  with  costs,  bnt 
owing  to  the  death  of  one  of  the  parties  to 
the  snit  it  was  inoperative.  Then,  in 
order  to  meet  this  difficulty,  and  to  comply 
with  the  rale  of  Eqnily,  we  vendor  offers 
to  pay  the  costs  to  the  order  of  the  pur- 
chaser's execntor — ^he  does  all  that  man 
can  do  to  give  effect  to  the  rale,  bat  the 
other  side  will  not  accept  the  offer  and 
insist  on  the  literal  terms  of  the  mle  being 
conformed  to,  that  is  on  the  bill  being 
dismissed  with  costs,  for  which  pnrpose  it 
would  be  necessary  to  revive  the  bill. 
The  final  resnlt  was  that  the  bill  was 
dismissed  without  costs,  and  the  suit 
being  at  an  end  the  parties  are  remitted 
to  their  original  lights.  Then  the  objec- 
tion to  the  title  conferred  on  the  vendor 
a  right  to  rescind,  and  he  accordingly 
rescmded. 

But  it  is  said  a  difficulty  is  raised  by 
the  finding  of  the  arbitrator  that  "the 
said  rescission,  or  attempted  resdsBion,  of 
the  contract  by  the  vendor  was  not 
from  trnwillingness  or  inability  on  hit 
part  to  answer  or  comply  with  objections 
to  or  requisitions  on  the  title  to  the  said 
lots  or  either  of  them."  I  think  it  is 
wholly  immaterial  whether  he  rescinded 
ttom  unwillingness  or  inability:  it  is 
enough  that  the  contract  says  in  plain 
terms — if  inability  exists,  if  nnwilling- 
bees  exists,  the  vendor  shoJl  be  at  liberty 


to  rescind.  Whatever  may  be  the  case  as 
to  inability  (which  may  be  a  queslaon  of 
law  and  may  depend  on  whether  the 
objection  was  valid  or  invalid)  the  vendor 
says  he  has  a  right  to  rescind,  and  I  think 
he  had. 

But  another  difficoliy  is  suggested.  In 
his  answer  to  the  bill  the  pntchaser, 
besides  renewing  his  old  objections,  raised 
a  new  one>  viz.,  that  the  abstract  was  not 
a  tme  one  becanse  it  omitted  certain 
deeds  which  affected  the  title.  This 
objection,  it  is  said,  put  an  end  to  the 
vendor's  right  to  rescind  on  the  old 
objections,  becanse  it  shewed  that  the 
vendor  had  aJready  committed  a  breach 
of  contract  in  failing  to  deliver  a  full  and 
tme  abstract.  It  is  also  said  that  the 
objections  referred  to  in  the  third  con- 
dition are  only  objections  to  the  title  set 
forth  in  the  abstract,  and  I  am  not  sure  that 
this  was  not  the  intention  of  the  parties, 
but  I  shall  not  consider  that  question,  for 
how  can  a  right  which  the  vendor  had 
acquired  to  rescind  upon  the  old  objeciaoni 
be  taken  away  by  this  new  objection, 
whether  it  be  within  the  third  oonditiaii 
or  not  P  It  may  possibly  (bnt  I  do  not 
say  it  does)  constitnte  a  ground  of  action, 
but  I  cannot  see  how  it  can  take  away  an 
acquired  right  to  rescind. 

The  last  argument  I  shall  notice  is  that 
the  vendor  did  not  rescind  within  a  reason- 
able time.  Though  the  words  of  the  3d 
condition  are  very  large — "  the  option  at 
any  time  to  rescmd,"  I  am  not  prepared 
to  say  that  the  option  mnst  not  be  exeiw 
cised  within  a  reasonable  time.  The 
answer  to  the  bill  was  filed  in  September, 
in  the  long  vacation,  and  the  objectionB 
were  of  such  a  nature  that  the  vendor 
could  not  safely  act  withont  counsel's 
advice,  which  he  could  not  obtain  before 
November.  That  would  leave  him  UtUe 
more  than  a  month  before  the  purchaser's 
death.  Looking  at  the  difficultieB  of  the 
case,  and  all  the  cirenmstances,  I  cannot 
say  that  when  the  vendor  elected  to 
rescind  in  Febmaij,  that  was  not  within 
a  reasonable  time. 

I  have  already,  during  the  argument^ 
expressed  my  opinion  that  the  plainlaff  ia 
not  entitled  to  recover  either  damages 
for  the  loss  of  bargain,  or  the  costs  of 
defending  the  Chancery  soit.    For  these 
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reasons  I  iihink  ihe  defendant  is  entitled 
tojodg^ent. 

Judgment  for  the  defendant, 

Thereapon  the  Court  having  answered 
eaoh  question  in  favour  of  the  defendant, 
and  judgment  having  been  entered  for 
him  with  7002.  costs  of  defence,  the 
plaintiff  brought  erzor. 

Ifonu^  (iStpeifce  and  0.  B,  Hawkins  with 
him)  (on  May  10,  12,  1873,  in  the 
Exchequer  Ohtunber),  for  the  plaintiff. 

8W  J,  KanlaUte  {Kemplay  with  him), 
for  the  defendant. 

The  arguments  and  authorities  adduced 
were  the  same  as  those  used  in  the 
Court  below,  except  that  the  plaintiff 
abandoned  the  claim  for  the  costs  of  the 
Chancery  suit.  BvMell  v.  Simpson  (13) 
and  Mawson  v.  Fletcher  (15)  were  also 
veferved  to. 

Our.  ado.  wit. 

Blaokbtjbn,  J,  (on  June  26)  read  his 
own  judgment^  in  which  Keating,  J., 
Brett,  J.,  Archibald,  J.,  and  Honynmn, 
J.,  concurred. — 

In  this  case  the  plaintifiTs  testator  pnr- 
dhased  from  the  defendant  (who  was  sole 
surviving  trustee  under  the  will  of  W. 
Parker)  at  an  auction  two  lots,  3  and 
4k  of  real  property.  Lot  3  was  knocked 
down  to  him  at  450^,  and  Lot  4  at  1002., 
but  he  signed  one  contract  for  the  pur- 
chase of  the  two  lota  for  5502.,. subject  to 
the  conditions  of  the  sale.  Those  parts 
of  the  conditions  material  to  the  question 
before  us  were  as  follows: — [The  Learned 
Judge  read  the  3rd  and  10th,  and  that 
part  of  the  5th  which  relates  to  Lot  4]. 

The  plaintiff's  testator  paid  a  deposit 
of  102.  per  cent,  on  the  purchase-money  of 
both  lots.  This  has  been  returned  to  his 
executor,  but  without  interest  or  any 
other  compensation.  The  questions  in 
the  case  are,  whether  the  plaintiff  is  en. 
titied  to  any,  and  if  any,  to  what,  further 
compensation.  The  majority  of  the  Court 
below  were  of  opinion  that  he  is  not 
entitled  to  any  further  compensation,  and 
if  that  opinion  is  right,  it  becomes  un. 
necessary  to  consider  any  other  point. 

(16)  40  Lav  i,  Bep.  (s.s.)  Chase.  131. 


This  depends  on  whether  on  the  true  oon> 
struction  of  the  conditions  the  defendant 
had  an  option,  under  the  circumstances  that 
have  occurred,  to  rescind  the  contract,  and 
if  he  has  in  due  time  exercised  that  option. 
My  brother  Bramwell  in  the  Court  below 
thought  that  the  defendant  failed  in 
making  out  either  position,  but  on  oon. 
sideling  the  case,  I  have  come  to  the  con* 
trary  conclusion,  and  consequently  think 
that  the  judgment  below  should  be 
affirmed. 

In  Dart's  Vendors  and  Purehasers  (4th 
edition),  p.  115,  it  is  said,  "  If  any  other 
condition  refer  to  '  the  delivery  of  the  ab> 
stract,'  this  in  any  question  as  to  time  will 
be  held  fo  mean  the  delivery  of  a  perfect 
abstract,  i.e.  an  abstract  as  perfect  as  the 
vendor  could  furnish  at  the  time  of  de< 
livery,  although  it  may  be  an  abstract  of 
a  defective  titie,  and  if  it  contains  with 
sufficient  fulness  the  effect  of  every  in» 
strument  which  constitutes  the  title  it 
will  be  deemed  to  satisfy  the  condition  | 
and  time  will  begin  to  run  against  the 
purchaser  as  firom  the  date  of  its  delivery ; 
and  an  abstract  as  delivered  is  presumed 
to  he  perfect  unless  the  contrary  is  shewn." 
For  this  various  decisions  are  cited  which 
seem  to  me  to  bear  out  his  positions  which 
I  tiiink  correct. 

The  defendant  here  delivered  an  abstract 
of  the  title  to  Lot  4,  which  was  perfect  in 
the  above  sense  down  to  the  time  pf  the 
mortgage  to  Parker.  But  it  now  appears 
that  Collier,  the  mortgagor  to  Packer, 
had  after  the  mortgage  conveyed  all  his 
estate  (including,  therefore,  the  equity  of 
redemption  in  this  property)  to  Parker 
and  Castie  as  trnsteias  for  the  benefit  of 
his  creditors;  that  Parker  in  professed 
exercise  of  his  power  of  sale  appointed 
the  premises  to  one  Smith,  and  Parker 
and  Castie  as  trustees  conveyed  tho 
equity  of  redemption  to  Smith;  that 
Smith  was  a  mere  trustee  for  Parker,  had 
signed  a  declaration  of  trust  in  his  fiivour, 
and  subsequentiy  conveyed  tiie  estate  to 
Parker.  These  &cts  and  the  deeds  which 
evidenced  them  were  all  in  the  knowledge 
of  the  defendant,  but  he  "  intentionally 
but  bond  fide  "  omitted  these  instruments 
from  the  abstract,  as  it  was  supposed  they 
did  not  affeot  the  title.  This  omission 
was  enough  to  prevent  the  i^traot  fit)m 
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being  »  perfect  one  irithin  Kr.  Dart's 
definition,  tuad  consequently  the  purchaser 
had  a  right  to  raise  any  objection  arising 
on  the  matters  omitted,  though  after 
twenty>one  days  from  the  delivery  (}f  the 
imperfect  abstract. 

Chi  llie  delivery  of  the  abstract  the 
solicitor  of  the  plaintifiTs  testator  made  a 

Krfeotly  frivolons  objection  to  the  title  to 
it  S.  He  also  made  a  well-founded  ob> 
jection  to  the  title  to  Lot  4,  as  disclosed 
on  the  abstract,  being  only  a  title  to  one> 
fourth  of  the  cottages,  instead  of  to  one- 
third.  The  vendor  offered,  under  Cion. 
ditioa  10,  to  make  an  abatement  of  one- 
fonrih  of  the  price,  and  convey  one-fourth 
oi  the  cottages  for  7&1.,  instead  of  one- 
third  for  1002.  The  purchaser,  so  &r  as 
this  lot  was  concemea,  seems  to  have  ac- 
ceded to  this,  but  persisted  in  his  un- 
founded objection  to  Lot  8,  and  declined 
to  take  and  pay  for  Lot  4  unless  he  could 
get  both.  Thraenpon  the  vendor  filed  his 
bill  in  equity  for  a  specific  performance 
of  the  contract  by  the  plaintiff's  testator, 
•nd  I  certainly  think  that  this  was  a  dis- 
tinct declaration  of  his  option  not  to  res-, 
eind  on  account  of  any  objection  hitherto 
made. 

The  Equily  draftsman  who  prepared 
the  bill  framed  it  as  if  there  was  a  title 
made  out  to  the  original  Lot  4,  viz. — one- 
third  of  the  six  cottages  sold  at  the  price 
of  1001.,  and  prayed  that  the  purchaser 
might  be  requred  to  take  Lot  4  at  lOOZ. 
(unless  that  was  already  considered  as 
done),  and  Lot  3  at  450Z.,  and  pay  6601.  or 
4502.  as  the  case  might  be. 

On  the    23rd    September,   1868,  the 

Elaintdfi^s  testator  filed  his  answer  to  this 
ill.  The  10th  par.  of  it,  so  &r  as  relates 
to  Lot  4,  and  the  31st  and  82nd,  are  all 
that  it  is  necessary  to  notice ;  they  were 
as  follows  —  [The  learned  Judge  read 
lihem]. 

On  December  2nd,  1868,  the  plaintiff's 
testator  died.  On  January  26th,  1869, 
the  defendant's  solicitors  wrote  requesting 
particulars  of  the  probate  of  the  will— 
"  in  order  to  revive  the  suit  which  we 
will  do  at  once,"  which  I  think  shews 
conclusively  that  they  had  not  then  re. 
solved  to  exercise  their  option  to  rescind, 
if  they  still  had  it.  On  February  12th, 
1869,  they  wrotci  "  We  shall  rescind  the 


oontract  and  present  petition  to  dismias 
bill  on  grounds  which  we  will  explain  in. 
a  future  letter,^"  which  I  think  .shews 
conclusively  that  they  then  exercised 
their  option  to  rescind,  if  at  the  date  of 
that  letter  they  still  had  such  an  optian. 
Nothing  has  occurred  subsequently  to  nn» 
do  this  rescission  if  then  effectual. 

The  qnestien  therefore  seems  to  me  to 
be  wheuier  the  vendor  on  that  day  had 
an  option  to  rescind  under  the  third  con- 
dition. It  appears  to  have  been,  to  some 
extent  at  least,  the  reason  of  the  judg;. 
ments  of  the  majority  of  the  Court  beW 
that  the  vendor  had  a  right  to  rescind 
because  the  purchaser  objected  that  the 
vendor's  title  extended  only  to  one  undi- 
vided fourth  part  of  the  cottages  instead 
of  to  one  undivided  third  part.  That  ob- 
jection had  been  made  long  before,  it  had 
been  met  by  a  reference  to  the  10th  con- 
dition, and  supposing  that  the  vendor 
could  ever  have  rescinded  on  that  ground, 
he  had  determined  his  option  to  do  so  by 
demanding  a  specific  performance.  It  is 
true  the  bill  was  not  properly  framed  to 
enforce  a  performance  of  the  contract  to 
take  Lot  4 — as  it  really  wa»— for  761.,  bai 
that  could  easily  have  been  rectified  by 
an  amendment  of  the  bill.  And  I  agree 
with  my  brother  Bramwell  that  the 
finding  of  the  arbitrator  is  that  the  vendor 
did  not  in  &ct  rescind  on  this  gromid. 
And  I  do  not  see  how  on  these  ^!ts  the 
arbitrator  could  have  come  to  any  other 
conclusion. 

But  the  objection  (raised  for  the  first 
time  in  the  answer)  that  the  abstract  was 
defective  in  not  shewing  the  deeds,  was 
(at  the  least)  a  plausible  one,  and  the  pur- 
chaser  was  not  too  late  in  raising  it.  If 
the  raising  of  that  objection  gave  the 
vendor  an  option  to  rescind  he  was  rai- 
titled  to  a  reasonable  time  to  take  advice 
and  consider  what  he  would  do.  I  can- 
not think  that  the  delay  till  Febmaiy 
12th  was  BO  great  as  to  lead  ns  to  the 
conclusion  that  he  had  then  already  de- 
termined his  option  (if  he  -had  one)  by 
resolving  to  go  on.  At  that  date  m 
letter  shews  ihat  he  detenuined  to  re- 
scind (if  he  could)  on  the  ground  that  he 
was  either  unable  or  nnwilhng  (or  both)  t» 
answer  this  objection. 

Hy  brother    BrwnweQ  (as  I  under- 
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stand  his  judgment),  tliinks  he  liad  no 
such  option,  because  he  constmes  the 
third  condition  as  meaning  that  after  the 
delivery  of  an  abstract  de  facto,  thongh 
not  a  perfect  abstract,  objections  to  the 
title  as  appearing  on  the  abstract  and 
only  such  objections  are  waived,  if  not 
made  within  the  twenty-one  days,  and 
that  the  option  to  rescind  in  the  latter 
part  of  the  condition  only  applies  to 
Bnch  objections  made  or  at  least  com- 
menced within  the  twenty-one  days 
which  wonld  otherwise  be  waived.  If 
I  agreed  with  him  in  this  constmction  of 
the  condition,  I  should  think  the  judg- 
ment below  wrong.  But  I  do  not  agree 
in  this.  The  intncacies  of  title  accord- 
ing to  the  law  of  real  property  are  such 
that  a  vendor  who  bona  fide  thinks  he  has 
a  good  title,  and  who  honestly  discloses  a 
perfect  abstract,  may  unexpectedly  find 
that  owing  to  something  not  appearing  in 
his  abstract,  and  of  which  he  bad  no  know- 
ledge, he  has  no  title  at  all,  or  one  which 
can  only  be  made  marketable  at  a  great 
expense.  And  it  is  to  meet  snch  a  case 
that  the  provision  in  the  condition  is 
inserted,  which  I  think  must  be  con- 
strued to  mean  that  in  case  any  objection 
to  the  title,  whether  as  appearing  on  the 
abstract  or  otherwise,  is  nu^e,  the  vendor 
may  have  the  option  to  rescind. 

It  is  objected  that  this  construction 
leaves  it  open  to  a  dishonest  vendor  to 
deliver  an  abstract  concealing  the  defect 
and  take  the  chance  of  the  blot  not  being 
hit ;  that  he  may  with  impunity  put  the 
purchaser  to  a  great  deal  of  expense 
before  he  discovers  the  blot,  and  then  the 
vendor  can  rescind.  I  do  not  think  he 
can  do  so  with  impunity.  The  purchaser 
on  a  count  framed  in  tort  alleging  that 
the  vendor  represented  to  him  that  the 
abstract  was  a  perfect  abstract,  which 
was  false  to  his  knowledge,  might  recover 
any  damages  resulting  &om  bis  being  in- 
duced to  act  on  that  representation.  And 
on  a  count  for  the  breach  of  the  vendor's 
contract  to  deliver  a  true  abstract,  he 
might  recover  such  damages  as  resulted 
from  the  breach — see  Steer  v.  Crowley  (4). 
But  it  would  be  a  g^od  answer  to  the 
action  of  deceit,  and  reduce  the  damages 
to  nominal  damages  in  that  on  contract, 
if  it  were  to  appear  that  the  purchaser 
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wag  well  aware  of  the  blot  all  the  while, 
and  went  on  intending  to  get  costs  from 
the  vendor,  for  then  tiie  damages  would 
result  not  from  the  false  representation 
or  breach  of  contract  on  the  part  of  the 
vendor,  but  fixtm  the  cupidity  of  the  pur- 
chaser or  his  attorney. 

It  is  enough  in  the  present  case  that 
no  attempt  has  been  made  to  sue  in  either 
of  the  ways  suggested.  The  facts  found 
in  the  eighth  paragraph  of  the  case  afford 
good  grounds  for  doubting  whether  he 
could  nave  recovered  damages  if  such  an 
attempt  had  been  made,  or  at  all  events 
suggest  a  reason  why  it  was  prudent  in 
bis  advisers  not  to  try.  I  therefore  think 
the  judgment  should  be  affirmed. 

GsoYE,  J. — In  this  case  I  agree  with 
my  brother  Bramwell,  who  in  the 
Court  below  considered  the  plaintiff 
entitled  to  judgment.  The  only  questions 
upon  which  I  think  it  necessary  to  enter, 
are  those  arising  upon  the  construction 
and  application  of  the  3rd  condition  of 
sale.  The  Lord  Chief  Baron  was  at  least 
doubtful  whether  any  objection  which 
the  vendor  shall  be  unable  or  unwilling 
to  answer,  does  not  mean  an  objection  to 
the  title  of  which  the  abstract  is  fiimished. 
He  says,  "  I  am  not  sure  that  this  is  not 
the  intention  of  the  parties."  My  brother 
Cleasby  also  relies  much  on  the  objection 
to  Lot  4  being  continued  as  a  valid 
objection  in  the  answer  to  the  bill  in 
Chancery,  and  after  discussing  the  Ques- 
tion of  reasonable  time,  he  says,  "That 
old  contract  the  defendant  in  the  suit 
says  he  is  not  bound  to  perform,  because 
of  this  objection,  which  was  an  objection 
made  under  the  old  contract,  and  which 
was  a  valid  and  subsisting  objection.  The 
vendor  was  therefore  entitled  to  rescind." 
The  judgment  of  my  brother  Blackburn 
proceeds,  as  will  be  seen,  upon  a  different 
ground. 

Now  the  3rd  condition  of  sale  is  as 
follows.  [The  Learned  Judge  read  it.]  By 
this  an  abstract  of  the  title  of  the  vendors 
to  the  lot  or  lots  purchased  respectively 
is  to  be  delivered  within  seven  days  &om 
the  sale,  and  the  purchaser  shall  make 
his  objections  and  requisitions  (if  any) 
in  respect  of  the  title,  and  send  the  same 
within  twenty-one  days  of  the  dating  of 
tho  abrtract.  Kow  the  title  and  th9 
3A 
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abstract,  so  far,  obviously  mean  those 
previously  mentioned,  i.e.  the  abstraot 
delivered  within  seven  days,  and  the  title 
therein  disclosed,  the  objections  and  requi- 
sitions contemplated  refer  (the  contrary  is 
notcontended)  to  the  title  so  disclosed,  and 
all  objections  and  requisitions  not  made 
within  the  time  specified  shall  be  taken 
to  be  waived.  These  cannot  of  coarse 
apply  to  a  title  unseen  and  unknown. 

Then  comes  the  sentence  on  which  the 
question  arises — "  And  in  case  any  pur- 
chaser shall  make  any  objection  to  or 
requisition  on  the  title  of  the  respective 
lots  which  the  vendors  shall  be  unwilling 
or  unable  to  answer,"  &c.  Is  "  any  objec- 
tion to  or  requisition  on  the  tiUe  "  in  this 
sentence  to  have  an  entirely  changed 
meaning,  and  are  the  words,  "  the  title," 
to  be  applied  not  to  the  title  hitherto  re- 
ferred to,  viz.,  that  of  which  the  abstract 
has  been  delivered  within  seven  days,  but 
to  another,  and,  taken  as  a  whole,  a  dif- 
ferent title,  which  the  vendor  knows  bat 
the  purchaser  does  not — a  title  which  was 
not  found  out  by  the  objections  or  requisi- 
tions, nor  did  its  disclosure  in  any  way 
flow  &om  them,  but  disclosed  after  the 
whole  period  of  the  seven  days,  the 
twenty-one  days  and  any  further  time 
occupied  in  discussing  the  objections  and 
requisitions  and  any  matters  arising  out 
of  them  has  elapsed  P  Would  any  pur- 
chaser so  read  the  requisition,  not  know- 
ing and  having  no  reason  even  to  guess 
that  there  eziste  such  another  title  P  The 
condition  goes  on  to  give  power  "  at  any 
time  to  rescind  the  contract  for  sale 
of  the  lot  or  lots  in  respect  of  which 
tuch  objediom  or  requieiticnis  shall  be 
made."  Are  "  such  objections  or  re- 
quisitions "  in  this  sentence  not  the  objec- 
tions referred  to  in  the  early  part  of  the 
condition,  but  a  new  objection  neces- 
sitated by  a  new  and  objectionable  title 
of  which  the  purchaser  when  he  made 
his  objections  and  requisitions  was,  fi-om 
the  vendor's  de&ult,  ignorant  P  After  the 
expense  and  delay  of  investigating  the  first 
title,  by  which  he  may  have  lost  the 
opportanil^  of  a  better  investment,  and 
by  the  stringent  terms  imposed  by  the 
vendor,  he  is  to  recover  nothing  but 
his  deposit,  the  interest  of  which  he  has 
lost,  he  is  to   begin  a  new    investiga- 


tion at  his  own  cost  or  give   up  the 
whole. 

Are  the  new  objections  or  requisitioiia 
to  be  limited  to  twenty-one  days,  though 
the  vendor  has  not  as  to  this  secoud 
abstract  been  limited  to  the  seven  days  ? 
Or  how  much,  if  any,  of  these  previous 
conditions  are  to  be  applied  to  these  new 
investigations  P  It  seems  to  me  that  tiie 
matter  is  plunged  into  a  sea  of  diffi- 
culties by  such  a  construction,  whereas 
the  simple  ordinary  construction — reading 
the  words  "  Hie  title"  to  have  the  same 
application  in  the  early  and  later  part  oi 
the  condition,  and  the  words  "  objections  " 
and  "  requisitions,"  the  same  application 
— ^is  perfectly  intelligible,  free  from  difiS- 
culty  and  certainly  sufficiently  fovoniable 
to  the  vendor  who  has  used  his  own 
words  in  imposing  the  condition,  and 
against  whom — ^if  in  any  conceivable  case 
— the  maxim  fortius  contra  prqferenlem 
should  apply. 

Then,  secondly,  is  the  vendor  entitled 
to  rescind  because  the  parchaser  has 
repeated  his  objection  to  Lot  4  in  his 
answer  to  the  bill  in  Chancery  ?  So  &r 
from  electing  to  rescind  upon  the  objec- 
tion taken  in  the  first  instance  to  Lot  4, 
the  vendor  by  filing  a  bill  for  specific 
performance  shews  that  he  pays  no  regard 
to  that  objection,  and  is  not  either  nn* 
willing  or  unable  to  answer  it ;  he  has 
answered  it  and  insists  on  the  completion 
of  the  purchase.  He  therefore  mani- 
festly does  not  rescind  in  consequence  of 
that  objection,  but  in  consequence  of  the 
new  difficulty  which  has  arisen  from 
defects  in  a  title  not  disclosed  in  pnrsD- 
ance  of  the  conditions  of  sale.  The 
vendor,  moreover,  in  his  bill  insists  on 
the  full  price  for  Lot  4,  although  it  is 
admitted  the  extent  of  the  property  was 
really  less  than  that  contracted  for. 

It  is  true  that  the  purchaser  having 
discovered  the  mistake  in  the  abstract, 
and  being  asked  for  the  fall  price  of  Lot 
4,  seems  to  repeat,  in  addition  to  his 
new  objection,  his  previous  objections  in 
general  terms;  at  least  the  latter  part 
of  paragraph  32  would  probably  be 
so  construed,  though  this  is  not  quite 
clear  when  the  paragraph  is  read  in 
conjunction  with  para^aph  31,  which 
points   out   the  new  objectio&   to    Lot 
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4}  and  this  (with  the  objection  to 
.the  demand  of  the  fall  price  for  Lot  4, 
and  the  remoimiig  parts  of  the  answer) 
may  be  what  is  referred  to,  and  the  pur- 
.chaiser  may  mean  by  "all  the  objec- 
tions "  all  those  here  urged ;  and  when  he 
uses  the  words  "  or  at  ^"  he  may  mean 
or  at  all  now  that  the  more  serions 
objection  is  discovered.  Assuming,  how- 
ever, these  paragraphs  to  be  construed  as 
.  a  repetition  of  his  old  objections  together 
with  the  new  ones,  I  cannot  see  that  this 
throws  the  whole  matter  back  upon  the 
old  conditions,  which  as  I  read  them  do 
not  apply  to  the  new  state  of  things,  and 
upon  the  old  objections  the  vendor 
has,  in  the  strongest  mode  open  to  him, 
elected  not  to  rescind.  I  cannot  help 
thinking  that  the  learned  arbitrator  took 
.this  view  when  he  found  as  a  fact  that 
"the  said  rescission  or  attempted  rescis- 
sion of  the  contract  by  the  defendant  was 
not  from  unwillingness  or  inability  on  his 
part  to  answer  or  comply  with  objections 
or  requisitions  on  the  title  to  the  said 
lots  or  either  of  them."  If  the  finding 
be  80  interpreted,  it  shuts  out  from  con- 
sideration the  renewal  of  tlie  old  objec- 
tions, and  if  it  be  read  more  generaJly, 
I  agree  with  what  my  brother  Bramwm 
has  said  as  to  its  force,  and  think  that 
practically  it  decides  the  question. 

Judgment  affirmed. 


AttomeyB — Hilne  &  Co.,  agents  for  Archbonld 
&  Hawkins,  Xhrapston,  for  plaintiff;  Palmer, 
Elazid  &  Co.,  for  aefendant. 
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DUNOAH  AND  ANOTHEB  V.   BILL. 
SAME  V.    BEESON. 


[15  THE  EXCHEOUEB  CHAMHEB.] 

(^Appeal  from  the  Oourt  of  Exchequer.) 

1873, 
Feb.  13 
June  21 

Principal  and  Agent — Sules  of  London 
■Stock  ExehMnge — Defaidiing  Broker — LiO' 
bilitij  of  Principai. 

The  plaintiffs,  brokers  on  the  Stock  Ex- 
cha/rige,  who  had  at  the  request  of  the 
defendant  contracted  for   the  jnvrchase  of 


shares  for  him,  vere  on  the  13<7i  of  July, 
the  "  carrying  over  day  "  for  the  15th,  in. 
atnieted  by  him  to  carry  over  or  continue 
the  contract  from  tlie  Ibth  tiU  the  29ih  of 
Jidy,  the  next  account  day.  On  the  15th 
they  paid  for  him  (as  was  necessary  in  order 
to  haoe  the  contract  carried  over),  the  dif. 
ferenee  on  the  shares  at  the  price  of  the 
ISth,  amounting  to  1,688J.  On  the  18th 
of  July  the  plaintiffs,  by  reason  of  many 
persons  for  whom  they  had  entered  into  c<m- 
tracts  failing  to  meet  their  engagements, 
became  defaulters  on  the  Stock  Exchange, 
whereupon,  m  aeeordanee  tdiih  the  rules 
thereof,  <M  their  bargains  were  closed  and 
made  vp  by  the  ffffieial  assignees  at  the 
prices  of  thiu  day.  The  price  of  the  shares 
purchased  for  the  defendant  having  fallen, 
the  amount  due  in  respect  thereof  (indudittg 
the  l,688i.  differences)  was  6,0181.,  which 
the  plaintiffs  then  became  liable  to  pay  to 
the  official  assignees,  and  now  sought  to  re- 
cover  from  the  defendant: — Held,  that  the 
plaintiffs'  insolvency  having  been  brought 
about  by  want  of  means  to  meet  their  other 
primary  obligations,  a/nd  not  by  reason  of 
their  hamng  entered  into  any  contract  on 
behalf  of-  the  defendant,  no  promise  could 
be  implied  on  the  part  of  the  defendant,  as 
their  pTwdpal,  to  indemnify  them  against 
the  consequences  of  the  enforcement  of  the 
Stock  Exchange  rules  toith  regard  to  de- 
faulters, and  that,  therefore,  the  plaintiffs 
could  only  recover  from  the  defendant  the 
sum  of  1,6882.,  the  amount  of  t?ie  differences 
they  had  actually  paid  for  him. 

These  were  actions  brought  in  the 
names  of  brokers  on  the  Stock  Exchange 
against  their  prindpalB  (not  members  of 
the  Exchange),  on  implied  promises  to 
indemnify  the  brokers  for  losses  incurred 
by  them  on  contracts  entered  into  for 
the  defendanta  respectively,  by  reason'of 
the  brokers  having  been  declared  de- 
faulters on  the  Stock  Exchange  while  the 
contracts  were  still  pending.  The  pleads 
ings  will  be  found  set  out  in  the  report  in 
the  Court  below  (1). 

The  cases  were  tried  before  Kelly,  O.B., 
at  Guildhall,  after  Michaelmas  Term, 
1870,  when  the  following  facts  appeared 
in  evidence. 

(1)  40  Lav  J.  Bep.  ()r,g.)  Ezch.  137. 
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On  the  13ih  of  Jaly  the  defendants 
inatmoted  the  plaintiffs,  who  were 
brokers  on  the  Stock  Exchange,  to  con- 
tinne  or  "  carry  over,"  from  the  16th 
to  the  27th  of  Jnly,  the  next  account  day, 
certain  oontraots  for  the  pnrchase  of 
shares  which  the  plaintifiis  had  previonsly 
entered  into  for  them.  This  coold  only 
be  done  by  paying  the  differences  between 
the  price  originally  agreed  upon  for  the 
shares  and  the  official  market  price  of 
the  shares  of  the  ISth. 

The  defendant  Hill  beinff  nnprepared 
to  pay  the  amount  of  hia  differences, 
1,6881. 19«.,  the  plaintiffs  paid  that  snm 
for  him.  The  defendant  Beeson  paid  the 
amount  of  his  difference.  (This  consti- 
tuted the  only  distinction  between  the 
two  oases.) 

On  the  18th  of  July,  the  plaintiffs, 
by  reason  of  many  persons  for  whom 
they  had  effected  contracts  failing  to 
make  good  their  payments,  became 
unable  to  meet  their  engagements, 
and  wei'e  therefore  declared  defaulters 
under  rule  142  of  the  Stock  Exchange, 
which  directs  that  "  A  member  unable  to 
fiilfil  his  engagements  shall  be  publicly 
declared  a  de&ulter,  by  direction  of 
the  chairman,  deputy-chairman,  or  any 
two  members  of  the  committee." 

The  official  assignees  appointed  under 
rule  167  immediately  proceeded  to  close 
the  plaintiffs'  accounts,  in  pursuance 
of  the  169th  rule,  which  directs  that 
"The  official  assignees  shall  publicly 
fix  the  prices  at  which  a  detaultor's 
transactions  shall  be  olosed,  such  prices 
to  be  those  current  in  the  market  im- 
mediately before  the  declaration."  The 
sums  thereupon  payable,  in  order  to  close 
the  transactions  entered  into  for  the 
defendants,  according  to  the  prices  of  the 
18th,  were,  in  the  case  of  the  de- 
fendant Hill,  6,0132.  13«.  5d.,  including 
the  1,6881.  19s.,  and,  in  the  case  of  the 
defendant  Beeson  425Z. ;  and  to  recover 
these  sums  respectively  (which  the  plain, 
tiffs  were  liable  to  pay  to  the  ofi^ial 
assignees,  according  to  the  rules  of  the 
Stock  Exchange),  these  actions  were 
brought.  Verdicts  were  directed  to  be 
entered  for  the  fall  amounts  claimed ;  and 
rules  which  were  afterwards  obtained — to 
reduce  the  verdict  to  l,688i;.  19«.  in  Hill's 


case,  and  to  enter  it  for  the  defendant  in 
Beeson's  case — were  subsequently  dis- 
charged (1)  ;  whereupon  boi£  defendants 
appealed  to  this  Court. 

Joseph  Brown  (with  him  Sir  J.  Karslake 
and/.  0.  Qrigits,  in  Hill's  case — and  with 
him  PhMriek,  in  Beeson's  case),  argued 
for  both  appellants.  Although  a  Woker 
may  have  an  indemnity  from  his  principal 
as  long  as  he  follows  his  instructions,  the 
indemniiy  does  not  extend  to  losses  oo- 
cnrring  from  the  broker's  own  de&nli^ 
or  from  his  departing  from  his  instruc- 
tions ;  and  such  rules  only  of  the  Stock 
Exchange  can  be  imported  into  the  con- 
tract between  the  broker  and  his  prindpal 
outside  as  are  reasonable.  A  rule  which 
throws  on  the  outside  principal  the  con- 
sequences of  a  default  on  tine  broker'a 
part,  arising  from  no  de&ult  of  ihe  prin- 
cipal, but  from  the  broker's  having  en- 
tered into  other  contracts  which  he  cannot 
perform,  is  not  reasonable.  Chrissdl  v. 
BristoiM  (2)  and  Maxsted  v.  Paine  (3), 
were  both  actions  between  principal  and 
jobber,  i.e.,  between  the  principals  to  the 
contract,  where  it  might  well  be  reason- 
able that  the  rules  of  the  Exchange  should 
apply ;  but  such  an  implied  contract  as  is 
contended  for  here  would  involve  a  prin- 
cipal outside  the  Exchange  in  all  the  other 
contracts  his  broker  might  have  entered 
into,  of  which  the  principal  would  be  en- 
tirely ignorant.  He  cited  Story  on  Agmoy, 
§339,  Faley  on  Agency,  p.  116,  and  PoOuet'i 
Traits  de  Mcmdat. 

The  Attomey-Oenered  (v?ith  him,  /.  /. 
Powell  amd  Bay),  for  the  respondents  in 
Hill's  case. — ^If  a  principal  puts  forward 
his  broker  to  deal  for  him  in  a  market 
like  the  Stock  Exchange  according  to 
the  rules  of  that  marked  he  cannot  take 
the  advantages  of  those  rules  without 
being  liable  to  the  disadvant^es  they 
may  impose  upon  him ;  and  therefore  the 
whole  of  the  roles  must  be  taken  to  he 
incorporated  into  the  contract,  provided 
they  are  not  nnreasonable,  and  if  the  rales 
make  the  broker  liable,  then  (after  all 
the  decisions  that  have  taken  place)  a 
contract  on  the  part  of  the  princqnl 
to  indemnify  him  may  fiurly  be  implied. 

(2)  38  Iaw  J.  Bep.  (n.s.)  C£.  10;  s.e.  I«t 
Bep.  4  C.P.  36. 

(3)  40  Lav  J.  Bep.  (x.s.)  Ezeh.  67. 
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All  parties  must  be  taken  to  liave  had 
-notice  of  the  rale  that  in  case  of  the 
-broker  being  declared  a  de&olter,    all 
'  accounts  shonld  be  dosed  at  once.    If 
the  contention  of  the  other  side  is  correct, 
then  any  nnmber  of  persons  might  com- 
bine and  deal  with  the  same  broker,  and 
when  the    market    was    against    tiiem, 
might  canse  his  de&nlt  and  tiien  refiise  to 
paj  np.     He  cited  Bowring  t.  Shepherd 
(4)  and  Lacy  v.  EM  (6). 
•     J,  J.  Powell  (with  him  Murphy),  for 
the  respondents  in  Beeson's  case,  pointed 
out  that  the  only  distinction  between  the 
cases  was  that  above  mentioned,  viz.,  that 
Beeson  had  himself  paid  the  amount  of 
his  differences  at  the  time  of  carrying 
over,  whereas  the  brokers  had  paid  Hill's 
differences  for  him. 

Brown,  in  reply. — The  rules  may  be 
divided  into  serenJ  classes — for  instance, 
one  class  directs  how  contracts  are  to  be 
carried  oat,  another  directs  the  procedure 
to  be  adopted  upon  any  member  becoming 
a  de&nlter.  Now  here  the  appellants 
employed  their  brokers  to  carry  oat  their 
contracts  for  them — ^not  to  do  anything 
•leading  to  a  default :  so  that  the  rules  as 
■to  defaulters  can  have  no  application,  and 
must  be  altogether  excluded  Scom  con- 
sideration ;  if  not,  the  absurd  result  might 
follow  that  the  appeUants  are  boxmd  to 
indemnify  the  brokers  for  the  conse- 
quences of  their  having  ceased  to  be 
members  of  the  Stock  Exchange. 

Our.  ado,  vuU. 

BucKBUKM,  J.  (on  June  21)  delivered 
the  judgment  of  the  Court  (6).  After 
recapitulating  the  &cts  as  above  stated, 
the  judgment  proceeds  as  follows — 

It  is  admitted  in  the  first  action  that 
the  plaintiffs  are  entitled  to  retain  the 
verdict  for  1,688Z.  19g.,  and  tiie  only 
question  on  appeal  is,  whether  the  rule 
shonld  have  been  made  absolute' to  reduce 
the  damages  to  that  amount. 

In  the  other  action  the  defendant  had 
before  action  paid  eveiything  that  was 
due  before  the  account  was  closed,  and 

(4)  40  Law  3.  Bep.  (».«.)  Q.B.  129. 

(6}  28  Law  Times,  N.S.  9. 

(6)  Blackbnrp,  J. ;  Keating,  J. ;  Brett,  J. ; 
QroTe,  J. ;  Qnain,  J. ;  Axchibud,  J. ;  and  Hony- 
stan,  J. 


the  question  on  appeal  there  is,  whether 
the  rule  should  have  been  made  absolute 
to  enter  a  verdict  for  the  defendant. 

In  both  cases,  the  only  question  is, 
whether  the  creditors  of  the  brokers  can 
maintaJTi  an  action  in  the  name  of  the 
brokers  against  their  customers  to  recover 
the  differences  on  the  compolsory  closing 
of  the  accounts  through  the  brokers 
being  declared  defaulters. 

It  appears  by  the  case  that  the  effect 
of  the  carrying  over  of  contracts  from 
one  account  day  to  the  next  is,  that  the 
brokers  enter  into  contracts  with  jobbers 
for  that  account  day,  and  that  the  jobber 
with  whom  the  contract  is  made  is  in 
precisely  the  same  position  towards  the 
broker  and  his  customer  as  if  there  had 
been  no  previous  contract,  and  an  ori- 
ginal contract  had  been  made  with  the 
jobber  for  the  ensuing  account. 

Both  actions  (whatever  be  the  precise 
form  of  them)  are  actions  in  contemplation 
of  law  brought  by  the  plaintiffs  as  brokers 
and  agents  against  the  defendants  as 
their  principals  for  an  indemnity.  They 
are  founded  upon  allegations  that  the 
agents  have  incurred  a  loss  by  reason  of 
having  acted  as  agents  for  their  principals. 
They  are  actions  founded  on  the  ordinary 
and  general  principles  of  the  Common 
Law,  with  regard  to  implied  indemnities. 

It  must  be  admitted  that  the  plaintrffs 
were  authorized  by  the  defendants  to 
enter  into  contracts  on  their  behalf  ac- 
cording to  the  rules  of  the  Stock  Ex- 
change. It  must  be  admitted  that  for 
any  loss  incurred  by  the  agents,  by  reason 
of  their  having  entered  into  such  con- 
tracts according  to  such  rules,  unless 
they  be  wholly  unreasonable,  and  where 
the  loss  is  without  any  personal  de&olt  of 
their  own,  the  agents  are  entitled  to  be 
indemnified  by  their  principals  npon  all 
implied  contracts  to  that  effect. 

But  it  is  argued  that  where  the  agents, 
as  in  this  case,  are  subjected  to  loss, 
not  bv  reason  of  their  having  entered 
into  the  contracts  into  which  they  were 
authorized  to  enter  by  the  defendants, 
but  by  reason  of  a  de&ult  of  their  own, 
that  is  to  say,  as  in  this  case,  by  reason 
of  their  insolvency  brought  on  by  want 
of  means  to  meet  other  primary  obli- 
gations, it  cannot  be  said.that  th^  havo 


Digitized  by 


Google 


:i82 


COUBT  OP  BXCEEQUBE: 


t»,9. 


'imffered  laBa.by  rooson  of  haTing  entered 
cinto  the  contiaoia  made  bj  them  on  behalf 
of  the  defendants,  and  consequently  there 
is  no  promise  which  can  be  imjilied  on  be- 
.  half  of  the  defendants  as  principals  to  in- 
demnify their  brokers,  and  in  the  present 
cases  there  certainly  was  no  express  pro- 
mise to  this  effect. 

These  allegations  both  as  to  fact  and 
law  seem  to  us  to  be  correct.  There 
was  no  failure  by  the  defendants  in 
any  part  of  their  undertakings ;  there 
was  no  evidence  that  the  insolvency 
of  the  plaintiffs  was  occasioned  by  reason 
of  having  entered  into  the  contracts  for 
the  defendants;  it  is  consistent  with 
the  evidence  that  the  plaintiffs  would 
have  become  insolvent  precisely  at  the 
same  time  as  they  did,  if  they  had  not  en- 
tei«d  into  any  contract  for  either  of  the 
defendants.  The  plaintiffs'  insolvency 
was  therefore,  so  far  as  regards  the  de- 
fendants, entirely  the  result  of  the  plain- 
tifis'  own  default ;  and  we  think  there  is 
no  implication  of  law  to  force  uptHi  the 
defendants  an  obligation  to  indemnify  the 
plaintiffs  in  snch  a  case. 

We  think  therefore  that  the  judgment 
below  should  be  reversed,  and  that  the 
rule  in  Dtmcan  v.  Hill  should  be 
made  absolute  to  reduce  the  damages  to 
1,6881.  19<.  Od.,  and  that  the  rule  in 
Duncan  v.  Beeson  should  be  made  absolute 
to  enter  a  verdict  for  the  defendant. 

Judgment  reversed. 


Attomeya — John  Tncker,  for  the  reapondenta  ia 
both  cases  ;  Oohme,  for  the  appellants  in  Hill's 
case ;  Whites,  Benaid  &  Co.,  for  the  appellants 
in  Beeson's  case. 


^x>2#:  y^^^^5^V«2_Ss2^;?- 


[IN  THE  EXCHEQUER  CHAMBER.] 
(Appeal  from  the  Court  of  Exchequer.) 

.Q„„  fSLAHIIiES  V.  THE  LA17CA8RIBE 
J  2?    1        ■""*       Y0EK8HIEE        BAILWAT 

®  [      COUPANT. 

Railway — Negligence — Baihoaifs  Begu- 
lation  Act,  1868  (31  ^  82  Vict.  e.  119), 
section  22r—Gommuinieaiion  between  Pas- 
tengers  and  Quard, 


A  raituHxy  train  i»  or  it  not  wUlun  Vie 
meaning  of  the  <S2nd  teoHon  of  the  Badieayi 
Begulcdfion  Act,  1868  (tohich  requires  com- 
munication  to  be  maintained  between  pas- 
sengers and  the  eompoMy's  servants  when  a 
.  train  runs  twenty  mUes  without  stopping), 
,  according  to  the  actual  instructions  as  to 
stopping  given  to  the  company's  servants  in 
charge  of  the  brain.  And  therefore  where 
the  primary  cause  of  an  accident  to  a 
train  not  provided  toith  such  cotnmiunication 
was  the  breaking  of  a  wheeLtire  (with- 
oitt  any  negligence  on  the  part  of  the  com- 
pany or  their  servants),  and  seoaral  minutes 
elapsed  between  the  first  shock  felt  by  the 
passengers  and-  the  actual  disaster  resuUiitg 
in  the  mischief  complained  of,  it  teas  pro. 
perly  left  to  the  jury  to  say — First,  what 
was  the  effect  of  the  company's  time  tablet 
taken  together  with  the  special  insirucHoni 
given  to  their  servants  with  regard  to  ths 
train  in  question ;  and  second,  whether  the 
absence  of  the  statutory  preeoMtion  teat 
conducive  to  Oie  accident  which  occurred. 

The  plaintiff  in  his  declaration  in  this 
case  claimed  damages  for  injuries  sus- 
tained by  him  while  being  conveyed  as  a 
passenger  on  the  defendants'  railway. 
Plea — not  gvdUy.    Issue  thereon. 

On  the  7th  of  June,  1870,  the  plaintiff 
was  received  by  the  defendants  as  a  pas- 
senger to  be  carried  from  Cleokheaton  to 
Blackpool  in  an  excursion  train,  consisting 
of  twenty-eight  carnages.  Daring  the 
journey  the  last  eight  carriages  became 
detached  from  the  others,  and  one  of 
them — the  carriage  in  which  the  plaintiff 
was — ^fell  over  an  embankment  four  yards 
high,  and  the  plaintiff  sustained  the  in? 
juries  complained  of.  After  the  accident 
the  tire  of  a  wheel  of  the  plaintiff's  car- 
riage was  found  loose  and  off  the  wheel, 
being  fractured  near  one  of  the  rivet, 
holes.  The  ultimate  result  of  this  frac- 
ture was  the  breaking  of  the  couplings  and 
the  fall  of  the  carriage  over  the  embank- 
ment. There  was  no  apparatus  on  the  train 
for  effecting  commnnication  between  the 
passengers  and  the  driver  or  guard,  and 
it  -was  contended  on  the  put  of  tiie 
plaintiff  that  if  there  had  been  such  com- 
munication the  accident  would  not  have 
happened.  It  appeared  from  the  evi- 
dence of  several  of  the  passengers,  that 
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aboat  half  a  mile  after  passing  Blacks 
bam,  a  rety  serious  jerk  was  felt,  and 
after  an  interval  of  three  or  four  minutes, 
another  and  more  severe  shock,  throw- 
ing the  passengers  together.  The  train 
then  proceeded  quietly  for  about  three 
quarters  of  a  mile,  when  a  still  more 
severe  shock  was  felt,  followed  by  con- 
tinuous jerks,  till  the  plaintiff's  carriage 
fell  over  the  embankment,  and  the  hinder 
part  of  the  train  came  to  a  stop.  The 
engine  and  the  other  carriages  were  stop- 
ped about  470  yards  further  on.  Marks 
were  observed  on  the  sleepers  and  chairs 
for  nearly  300  yards  back  from  the  place 
of  the  accident. 

According  to  the  company's  time- 
tables, which  were  produced,  the  train 
would  have  run  more  than  twenty  miles 
without  stopping ;  but  it  appeared  in 
evidence  that  peremptory  mstructions 
were  given  by  the  defendants  to  their 
servants  in  charge  of  excursion  trains  to 
stop  at  least  once  in  every  twenty  miles.  ' 

The  Railways  Regulation  Act,  1868 
(31  A  82  Vict.  c.  119),  s.  22,  enacts  that 
after  the  Ist  of  AprU,  1869,  every  com- 
pany shall  provide  and  maintaiu  in  good 
working  order,  in  every  train  worked  by 
it  which  carries  passengers,  and  travels 
more  than  twenty  miles  without  stop- 
ping, such  ef&cient  means  of  communica- 
tion between  the  passengers  and  the 
servants  of  the  company  in  charge  of 
the  train  as  the  Board  of  Trade  may  ap- 
prove ;  and  that  if  any  company  makes 
de&ult  in  complying  with  this  section  it 
shall  be  liable  to  a  penalty  not  ezce^ing 
ten  pounds  for  each  case  of  default ;  also 
that  any  passenger  who  makes  use  of  the 
■aid  means  of  communication,  without 
reasonable  and  sufficient  cause,  shall  be 
liable  for  each  offence  five  pounds. 

Evidence  was  given  to  the  effect  that 
yarions  approved  means  of  communica- 
tion hav»  been  since  the  passing  of  the  Act 
adopted  by  different  railway  companies, 
none  of  which  were,  however,  altogether 
efi&cacious.  The  evidence  as  to  whether 
the  existence  of  any  such  communication 
would  have  prevented  this  accident  was 
ConjSicting. 

After  telling  the  jury,  first,  that  the 
train  in  question  came  within  the  Act  or 
not^  according  to  the  instmotiona  given 


to  the  defendants'  servants  in  charge  of 
it  with  regard  to  stopping,  and  secondly, 
that  non-compliance  with  the  require- 
ments of  the  Act  could  not  make  the  de- 
fendants liable  in  this  action,  unless  such 
non-compliance  conduced  to  the  mischief 
which  occurred,  Kelly,  C.B.,  left  the 
following  among  other  questions  to  them— 
1.  Were  the  instructions  given  to  the' 
defendants'  servants  and  the  time  tables 
taken't  together  to  the  effect  that  all  ex- 
cursion trains  were  to  be  stopped  once 
within  every  twenty  miles  P  2.  Was  the 
want  of  communication  negligence  or  a 
breach  of  duty  on  the  part  of  the  defend- 
ants ?  3.  Did  the  want  of  such  commu- 
nication cause,  or  materially  conduce,  to 
the  accident  ?  4.  Was  the  accident  caused 
by  the  negl^nce  of  the  defendants  P 
The  jury  answered  the  first  question  in 
the  negative,  and  the  others  in  the  affir- 
mative. They  also  found  that  the  material 
of  which  the  tier  was  composed  was 
sufficient  for  the  purpose,  and  they 
negatived  the  existence  of  any  negligence 
on  the  part  of  the  company  on  that  ground. 
They  gave  the  plaintiff  3501.  damages. 

In  Michaelmas  Term,  1871,  the  Court 
of  Exchequer  refused  the  defendants  a 
rule  for  a  new  trial  on  the  ground  of  mis- 
direction, giving  the  defendants  leave  to 
appeal  to  wiis  Court,  which  they  now  did 
accordingly. 

JSolker  (with  him  /.  Edwards  and  0. 
Crompton),  now  contendedonbehalf  of  the 
appellants  that  there  had  been  a  misdi- 
rection; that  there  was  no  evidence  of 
any  negligence  in  the  management  of  the 
train ;  that  the  train  was  not  within  the 
22nd  section  of  the  Railways  Regulation' 
Act ;  that  if  it  was,  the  absence  of  the 
communication  between  the  passengers 
and  the  guard,  which  was  not  pointed  to 
the  safety  of  the  train  but  to  the  con- 
venience of  the  passengers,  was  not  a 
breach  of  duty,  and  could  not  be  said  to 
have  been  conducive  to  the  accident,  whichi" 
was  caused  by  the  breaking  of  the  tire, 
an  occurrence  beyond  the  defendants'  con- 
trol, and  in  respect  of  which  the  jury  had 
acquitted  them  of  all  negligence. 

HerscheU  (with  him  T.  R.  BayUt),  for 
the  plaLutiff,  the  respondent,  was  notcalled.. 
upon  to  argue. 
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BuoEBUBN,  J. — ^The  qaesiion  here  is 
whether  under  the  particular  circum- 
Btonces  of  the  case — ^the  jury  having 
negatived  the  existence  of  negligence  on 
the  part  of  the  defendants  so  £w  as  the 
breaking  of  the  tire  is  concerned — there 
•was  evidence  of  negligence  on  their  part 
on  the  ground  of  the  want  of  the  ordinary- 
communication  between  the  passengers 
and  the  defendants'  servants  in  charge  of 
the  train. 

I  am  of  opinion  that  the  Lord  Chief 
Baron  was  right  in  leaving  the  case  to 
the  jury  as  he  did.  He  told  them,  first, 
that  the  question  whether  the  train  came 
within  the  Act  of  Parliament  depended 
on  the  intention  of  stopping  or  not  within 
twenty  miles,  for  any  other  construction 
would  make  the  question  depend  on  what 
the  guard  or  driver  might  choose  to  do 
in  the  course  of  the  particular  journey. 
He  then  told  them  that  the  breach  of  duty 
committed  must  have  been  conducive  to 
the  mischief,  in  order  to  make  the  defend- 
ants liable.  The  jury  found  it  was  not 
intended  to  stop  the  train  once  at  least  in 
every  twenty  miles,  and  they  also  found 
that  the  absence  of  the  statutory  pre- 
caution was  conducive  to  the  accident. 
And  if  there  was  evidence  to  support 
these  findings,  the  verdict  must  stand ;  so 
that  the  only  question  for  us  is  whether 
there  was  evidence  for  the  juiy. 

It  is  not  necessary  for  ns  to  detormine 
whether  any  common  law  duty  was  oast 
on  the  defendants  to  take  this  particular 
precaution  for  the  safety  of  the  passengers, 
because  the  Act  here  positively  puts  the 
duty  upon  them  in  such  cases.  I  wish  to 
leave  altogether  open  what  may  be  the 
duty  of  rauway  companies  with  regard  to 
trains  running  for  shorter  distances  than 
twenty  miles;  but  where  the  statutory 
duty  and  the  finding  of  the  jury  coincide, 
as  in  this  case,  it  is  clear  that  the  verdict 
of  the  lattor  must  stand. 

There  was  then  in  my  opinion  reason- 
able evidence  to  go  to  the  jury,  and  it  was 
for  them  to  say  whether — ^if  the  ordinary 
means  of  communication  had  existed — 
the  mischief  oould  have  been  prevented 
by  the  train  stopping  in  time.  I  am  &r 
from  saying  that,  if  I  had  been  on  the 
jury,  I  shoiQd  have  found  that  it  oonld ; 
but  that  is  not  the  point :  it  is  whether. 


the  case  could  have  properly  been  with- 
drawn firom  the  jury.  I  am  of  opinion 
that  it  oould  not  have  properly  been  so 
withdrawn  ;  and  that  the  train  being  one 
to  which  the  Act  applied,  and  the  mischief 
happening  in  consequence  of  the  absence 
of  tne  statutory  precaution,  there  should 
be  no  rule. 

KEATiHa,  J.,  concurred. 

Bebtt,  J. — I  will  only  add — ^wishing 
my  view  of  this  case  to  be  clearly  under- 
stood— that  this  is  not  an  action  for  a 
penalty  under  the  Act,  but  an  action  for 
negligence  ;  and  it  is  for  the  plaintiff  to 
prove  the  company  guilty  of  doing  or 
omitting  to  do  something  which  a  com- 
pany using  ordinary  care  would  have 
done.  Now  there  was  evidence  that  the 
train  was  intended  to  go  more  than  twenty 
miles  without  stopping,  and  also  that  the 
precautions  directed  by  the  Act  are  prac- 
tised by  railway  companies  using  ordinary 
care.  It  is  only  right  to  use  the  Act  as 
evidence  of  what  is  due  and  ordinary 
core  under  such  circumstances  as  those 
of  the  present  case,  and  that  is  the  way 
in  which  I  consider  the  Lord  Chief  Baion. 
left,  and  correctly  left,  the  matter  to  the 
jury,  for,  taking  into  account  the  evidence 
of  the  witnesses  and  the  Act  itself,  I  think 
there  was  evidence  of  negligence  to  go  to 
them. 

Geovb,  J. — ^The  question  whether  there 
was  or  was  not  negligence  in  not  adopt- 
ing the  precautionary  measures  specified 
in  the  Act  must  depend  on  the  state  of 
knowledge  at  the  time.  Now  this  Act 
was  passed  some  years  since,  and  its  pro- 
visions must  have  been  known  to  the 
defendants.  And  looking  at  the  Act 
merely  as  an  authoritative  notice  to  the 
company  of  what  the  legislature  considers 
as  reasonable  precautions,  I  think  there 
was  evidence  of  negligence  for  the  jury. 

Abchibald,  J. — For  the  reasons  given 
by  my  brother  Blackburn,  I  am  also  cf 
opinion  there  should  be  no  rule. 

Judgment  affirmed. 

Attorneys — Torr,  Janeway  &  Co.,  agenta  for  Lan- 
caster, Bradford,  for  plaintiff^  respondmt ; 
Clarice,  Woodcock  Sc  Bylaod,  agents  for  Qnanif 
&  Co.,  Manchester,  for  defmduits,  appellants. 
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1878.  1 TTXB8  and  others  v.  tat 
Jan.  29.  >  bosedaiiB  and  febbthill 
May  6.    J      ibon  compant  (umixbd). 

Contract — Breach  of  Oontractfor  Sale  of 
Ooode  to  he  delivered  by  Instalments — Post- 
ponement of  Delwery  by  Consent — MemO' 
randum  toithin  29  Car.  2.  o.  3.  s.  17. 

In  October,  1870,  the  defendants  sold  to 
the  plaintiffs  2,000  tons  of  iron  by  turn  con- 
tracts  in  writing  duly  signed,  each  of  which 
was  in  these  terms — "  Sold  to  (the  plain- 
tiffs) 1,000  tons  of  FmryhUl  pig  iron  in 
equal  quantities  of  grey  forge,  mottled  and 
white,  price  50s.  per  ton,  delivered  at  their 
(the  plaintiffs')  siding.  Delivery  in  monthly 
quantities  aoer  1871,  or  sooner  if  required. 
Payment  by  their  four  months'  acceptance 
from  the  10th  of  the  month  foUowing  de- 
livery." No  iron  was  required  by  the  plain- 
tiffs or  delivered  by  the  defendants  in,  1870. 
In  1871  the  defmdants  delivered  some  of 
the  iron  by  instalments,  but  never  so  much 
as  one-twelfth  of  2,000  tons  in  am/  one  inonth 
except  December,  being  eontirvudHy  re- 
quested by  the  plaintiffs  to  withhold  de- 
liveries, emetimes  for  a  specified  tinne, 
and  sometimes  tuitU  further  orders.  These 
requests  viere  made  by  letter,  and  the 
dyendomtt  replied  by  letter  signifying 
their  assent.  In  Deeemher  the  plain- 
tiffs game  the  defendamts  notice  that  (hey 
should  require  the  rest  of  the  2,000  tons  to 
be  delivered  before  the  end  of  theyear.  The 
defendants  deUoered  more  than  one-itoelfth 
of  2,000  tons,  and  refused  to  deliver  the  re- 
mainder. The  plaintiffs  homing  sued  for 
breach  ofcaniiraei, — Held,  per  Kelly,  C.B., 
aihd  PiooTT,  6.,  thai  the  eontraet  wt^s  for 
the  deilivery  of  2,000  toTU  in  equal  quan- 
tities »n  each  of  the  twelve  monilu,  and  that 
there  was  in  fact  no  new  contract  to  deliver 
the  monthly  deficiencies  at  some  subsequent 
time ;  thed  no  such  new  eontraet  eoMd  be 
impUed  in  law;  and  that  the  action  was 
therefore  not  maintainable. 

Per  Mabtin,  B.,  that  the  plaintiffs  whmi 
they  requested  the  deliveries  to  be  withheld, 
Jntended  that  the  entire  quantity  of  2,000 
tons  slumld  evSntuaUy  be  delivered,  and  that 
the  defendants  understood  this  to  be  the 
plaintiffs'  intention,  and  that  (on  the  pri/n- 
eiple  of  Ogle  v.  Vane,  36  liw  J.  Bep. 
(h.8.)  Q.B.  176 ;  and  in  error  37  ibid.  77), 
M6  plaintiffs  were  entitled  to  recover  the 

Nbw  Sbbus,  42, — ExcKw). 


difference  between  the  eontraet  price  of  the 
undelivered  remainder,  and  the  market 
price  at  the  time  when  the  defendants  refused 
to  deliver. 

Sembleper  Kellt,  C.B.,  and  Pwott,  B., 
that  assuming  that  thene  was  a  contmct  to 
postpone  the  deliveries,  it  would  not  be  bind- 
ing within  s.  17  of  the  Statute  of  Frauds, 
if  not  in  writing ;  and  per  Mabtin,  B.,  that 
it  did  not  fall  within  that  section,  because  it 
was  a  oontract,  not  for  the  sale  of  goods,  but 
for  the  delivery  of  goods  already  sold. 

Action  for  breach  of  contract.  At  the  trial 
before  Blackburn,  J.,'withoatajniy,'which 
took  place  at  the  Leeds  Summer  Afisues, 
1872,  the  following  taoia  were  proved: 
The  plaintiffa  are  iron  manu&otnrerB  at 
Leeds,  and  the  defendants  are  makers  of 
pig  iron  at  Ferryhill  and  Kewcastle. 
On  October  26,  1870,  the  defendants, 
after  an  interview,  sent  the  plaintifis  a 
bought  note,  and  the  following  sale  note 
duly  signed — 

"Sheffield,  October  26,  1870.  Sold 
Messrs.  Tyers,  Middleton  &  Co.,  1,000 
tons  Ferryhill  pig  iron  in  equal  qaan> 
titles  of  grey  forge,  mottled  and  white^ 
price  50«.perton,  delivered  at  their  siding. 
Any  rate  in  excess  of  the  usual  6«.  per  ton 
railway  dues  to  be  charged  extra.  Delivery 
in  monthly  quantities  over  1871  orsoonwif 
required.  Payment  by  their  four  months' 
aooeptanoe  from  the  10th  of  the  month 
following  delivery."  The  bought  note, 
which  was  in  similar  terms,  was  signed  by 
the  plaintiffs  and  returned  by  them  to  the 
defendants  on  October  27.  On  October 
31,  the  plaintiffs  and  defendants  by  notes 
duly  signed  made  a  second  contract 
in  the  same  terms  for  the  sale  of 
1,000  tons.  The  plaintifib  did  not  le. 
quire  any  of  the  iron  to  be  delivered,  nor 
was  any  delivered  during  1870.  Between 
the  12th  and  17th  of  January,  1871,  the 
defendants  delivered  to  theplamtifib  thirty 
tons  of  grey  forge,  and  seven<y-one  tons 
of  mottled  iron.  On  Febroaiy  16,  the 
plaintiffs  wrote  to  the  defendants,  "  Ton 
will  oblige  by  sending  no  more  iron  this 
month."     The  defendants  sent  no  reply. 

On  February  20,  the  defendants  de- 
livered twenty-five  tons  of  grey  forge  and 
twenty-five  <a  mottled.  On  the  same  day 
the  plamti&  wrote  to  the  defendants, 
2B 
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"  Ton  will  greatly  oblige  HB  bj  not  send- 
ing in  any  more  iron  until  we  write.  We 
Eure  now  80  fnll  of  metal  we  do  not  know 
where  to  pat  it.  In  another  month  we 
hope  to  be  better  off  for  'room,  but  we 
really  cannot  do  with  more  at  present." 
On  the  2lBt  the  defendants  wrote  in  re< 
ply,  "  We  have  yours  of  yesterday  and 
haye  instmoted  our  people  at  Fenyhill 
to  stop  delivery  until  further  orders." 

On  March  2,  the  defendants  delivered 
eleven  and-a-half  tons  of  grey  forge  and 
fourteen  and-a-half  of  mottled.  On  the 
same  day  the  plaintifis  wrote,  "Your 
advice  note  of  a  further  delivery  of  iron 
is  to  hand.  We  mast  remind  you  again 
that  we  are  not  yet  in  a  position  to  take 
more  iron  in,  and  beg  you  wiU  not  send 
more  nntil  you  hear  {torn  as.  We  are  just 
completing  four  more  puddling  furnaces 
with  boilers  attached,  and  we  want  to  have 
them  in  work  as  soon  as  possible,  but  we 
are  at  a  stand  now,  as  the  metal  already 
Bent  in  takes  up  part  of  the  room  where 
those  iumaces  mast  stand.  We  are 
arranging  to  lay  a  new  metal  yard  down, 
and  to  run  our  lines  into  it ;  for  this  par- 
pose  the  present  siding  has  to  be  altered ; 
BO  that  we  are  completely  at  a  stand,  until 
we  can  get  you  gentlemen  to  stay  delivery 
for  a  fortnight  or  so.  We  will  write  yoa 
on  the  very  earliest  date  when  we  can 
take  iron  in  with  anything  like  con- 
venieiuse."  On  March  3,  the  defendants 
wrote  in  reply,  "We  have  yours  of 
yesterday  and  have  stuped  deliveries  of 
pigs  for  a  fortnight."  Between  March  14 
and  18  the  defendants  delivered  fifty-five 
tons  of  gfrey  forge  and  thirty-five  of 
mottled.  On  March  18,  the  plaintifiQi 
wrote,  "  We  are  again  compelled  to  re- 
quest you  not  to  send  us  any  more  iron  in 
nntil  further  orders,  as  we  are  completely 
fast  where  to  put  it.  You  have  now  sent 
us  in  no  less  tiian  sixty  tons  since  we  first 
requested  you  to  withhold  deliveries. 
Out  of  all  our  firiends  whom  we  have 
bought  from,  yon  are  the  only  ones  w  ho  have 
not  acceded  to  our  request.  You  are 
patting  us  to  serious  inconvenience  and 
expense  as  we  have  not  room  to  stack 
sach  a  quantity.  Please  oblige  us  in  this 
matter."  On  March  20  the  defendants 
wrote,  "We  have  stopped  deliveries  of 
p^  until  farther  ord^."     On  tlte  21st 


the  defendEmts  delivered  fifteen   tons  of 
grey  forge. 

On  April  1st,  the  plaintiffs  wrote,  "  You 
really  must  stay  any  forther  delivery  of 
iron  until  you  hear  from  us.  You  and 
other  fnenda  have  sent  in  such  qoantities 
that  we  are  blocked  out  and  have  not 
room  for  a  single  pig  ;  as  it  is,  onr  altera- 
tions are  seriously  impeded.  We  should 
not  ask  you  to  stay  delivery  if  we  coald  con- 
sume all  as  it  came  in,  but  this  we  cannot 
do  until  we  have  more  furnaces  on,  which 
are  in  course  of  erection.  Your  attention 
will  oblige."  On  April  3  the  defendants 
wrote,  "  We  have  stopped  deliveries  of  pig 
iron."  On  April  5,  the  defendants  de- 
livered twenty-five  tons  of  grey  forge,  and 
on  the  25th  the  same  quantity.  On  the 
25th  the  plaintiffs  wrote,  "  We  are  much 
surprised  to  receive  this  morning  advice 
for  twenty-five  tons  of  pig  iron  after  we 
most  particularly  requited  yoa  to  send 
us  no  more  until  we  wrote.  We  must  beg 
of  you  to  attend  to  our  instructions  more 
particularly,  and  rest  assured  yoa  will  re- 
ceive instractions  when  we  are  in  a  posi- 
tion to  take  your  iron.  You  are  the  only 
friends  who  do  not  do  as  we  desire."  Cm 
April    26,   the  defendants  wrote  in   re- 

Sly,  "  We  have  yours  of  yesterday  and 
ave  advised  onr  people  at  FenyhiU  not 
to  send  you  any  more  iron  without  onr 
instructions  from  this  o£5.ce." 

On  May  26th  the  defendants  delivered 
tweniy-foor  tons  of  grey  forge.  On  the 
2S'th  the  plaintiff  wrot& — "  Yon  wrote  us 
promising  not  to  forward  any  more  iron 
antU  yoa  heard  from-  us,  and  now  yoa 
are  forcing  more  upon  us  at  the  very  last 
day  of  the  month  as  it  were.  The  works 
will  be  closed  from  to-day  until  Wednes- 
day, and  you  must  send  no  more  until  we 
write." 

On  Jtme  9th  the  plainfa'flSi  wrote — 
"  Your  favour  to  hand.  .  .  .  We  have 
advice  of  twenty  tons  of  iron  Seora.  you. 
This  we  do  not  want.  Yoa  mnst  on  no 
account  send  more  than  twenty  tons  mpre, 
in  all  forty  tons,  this  month.  Please 
advise  yonr  people  at  the  mines."  On 
the  same  day  the  defendants  delivered 
twenty  tons  of  mottled.  On  the  10th  the 
plaintifil  wrote— "Yoa  must  oblige  ns 
by  not  sending  any'more  iron  this  month. 
We  really  cannot  do  with  it  or  we  would 
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gladly  take  more  in.  Please  let  this  Lave 
your  best  attention  and  oblige."  On  the 
13th  thb  defendants  delivered  twenty  tons 
of  grey  forge.  On  tha  26th  the  plaintiffs 
wrote,  "You  are  most  particularly  re- 
quested not  to  send  more  iron  in  this 
month,  we  are  now  put  to  great  incon- 
venience by  yon  not  doing  as  we  wish. 
Where  to  put  this  lot  adyised  this  morning 
we  do  not  know.  You  mast  not  do  this 
way  with  us.  We  should  not  ask  you  to 
stay  delivery  without  having  good  reason 
for  so  doing.  You  must  not  send  more  in 
until  we  write."  On  the  27th  the  defen- 
dants delivered  twenty  tons  of  grey  forge 
and  twenty-one  of  mottled.  On  the 
28th  the  defendants  wrote  in  reply,  "We 
have  stopped  deliveries  of  pigs  until 
further  orders."  On  the  30th  the  plaintiffs 
wrote,  "  Send  at  once  twenty  or  thirty 
tons  of  white  pig  iron.  Let  it  be  good. 
If  up  to  the  mark  we  shall  want  more. 
We  cannot  do  with  anything  else  but 
white." 

On  July  1st  the  defendants  wrote  in 
reply,  "  Yours  to  hand,  and  have  ordered 
thirty  tons  g^od  white  iron  to  be  sent  at 
once."  On  the  same  day  the  plaintiffs 
wrote,  "As  we  have  arranged  to  take 
stock  this  month,  we  have  to  request  that  - 
you  send  no  iron  in  unless  written  for." 
On  the  4th  they  wrote,  "  Please  push  the 
delivery  of  the  thirty  tons  white  iron  as  we 
are  completely  without  it,  and  shall  have 
to  stand  if  you  do  not  send  us  some  soon. 
This  is  urgent."  Onthe  5th  the  defendants 
wrote,  "We  have  yours  of  yesterday,  and 
have  instructed  our  agent  at  the  works  to 
forward  thirty  tons  white  to-morrow  if 
part  has  not  been  sent  to<day."  Between 
July  7th  and  August  4th  the  defendants 
delivered  111  tons  of  white,      j . 

On  August  5th  the  plaintifis  wrote, 
"You  wm  obUge  by  not  sending  any 
more  white  iron  ;  we  have  more  than  we 
can  do  with.  It  would  suit  us  much 
better  if  you  would  not  press  deliveries 
upon  us,  but  wait  until  we  write."  On 
the  7th  the  defendants  wrote,  "Yours  to 
hand.  Blindly  take  in  that  -sent,  we  will 
not  send  any  more -white  till  we  hear 
ftom  you." 

On  September  4th  the  defendants 
delivered  tweniy-four  and  on  the  14th 
twenty-nine    tons    of   white.      On   the 


same  day  the  plaintiffs  wrote,  "Don't 
send  any  more  white  at  present; 
the  last  lot  sent  in  is  not  fit  to  use,  we 
don't  know  what  to  do  with  it."  On  the 
15th  the  defendants  wrote,  "  We  have 
yours  of  yesterday,  and  have  stopped  de- 
liveries of  pigs  until  further  orders."  On 
the  16  th  the  defendants  delivered  twelve 
tons  of  white.  On  the  29th  the  plaintiffs 
wrote,  "  Please  send  us  on  Monday  next 
fifty  tons  grey  iron  from  our  contract ; 
also  send  another  fifty  tons  the  week  fol- 
lowing." On  the  30th  tiie  defendants 
wrote,  "Your  order  of  yesterday  shall 
have  our  best  attention." 

Between  October  8rd  and  18th  the  de- 
fendants delivered  100  tons  of  grey  forge. 

On  November  25th  the  plaintiffs 
wrote,  "  We  must  ^beg  of  you  to  let  us 
have  a  delivery  at  once  of  grey  forge  as 
per  contract,  say  fifty  tons.  We  are 
nearly  cleared  out,  and  must  have  iron  to 
keep  us  going."  Oil  the  27th  the  de- 
fendants wrote,  "We  have  yours  of  the 
25th,  and  have  instructed  our  FerryhiU 
people  to  forward  you  a  supply  at  once." 
On  the  30th  the  plaintiffs  wrote,  "We 
are  compelled  to  press  yon  again  for  a 
delivery  of  grey  iron.  We  are  now  with- 
out, and  must  beg  of  you  to  let  us  have 
some  at  once." 

On  December  1st  the  defendants  wrote, 
"  Yours  to  hand ;  part  we  sent  yesterday 
and  have  written  our  agent  to  see  you 
relative  to  your  contract,  which  expires 
at  the  end  of  this  month."  On  the  same 
day  the  defendants  delivered  twenty- 
seven  tons  of  grey  forge.  On  the  5th 
the  plaintiffs  wrote,  "  Yours  of  the  Ist 
December  to  hand,  and  contents  noted. 
We  are  surprised  that  we  receive  no  iron 
from  yon,  though  we  have  asked  for 
deliveries  sevend  times.  We  are  fnlly 
aware  that  the  contract  expires  at  the  end 
of  the  year.  We  shall  hold  you  to  the 
compleaon  of  same,  and  all  must  be  de- 
livered by  the  end  of  this  year."  On. 
the  6th  the  defendants  wrote,  "Yours 
to  band,  and  note  contents,  and  glad  you 
agree  with  us  as  to  the  contract  expiring. 
The  contract  quantity  will  of  course  be 
delivered  this  month,  167  tons,  and  as  we 
are  sadly  bothered  as  to  the  supply  of 
trucks,  and  in  consequence  had  to  stack 
iron   in  ITovember,  we  are  prepared  to 
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deliver  140  ions  next  month,  or  extend 
part  to  Febroary.  This  we  nnderstand  to 
be  in  excess  of  whaj;  yon  ask."  On  the  7th 
the  plaintiffs  telegraphed,  "Ton  have 
misoonstraed  our  letter.  We  shall  de- 
cidedly hold  yon  to  deliver  the  re- 
mainder of  2,000  tons ;  we  want  1,280 
tons ;  send  all  at  once." 

This  the  defendants  refused  to  do,  and 
delivered  only  1861  tons  before  ihe  end  of 
the  year,  malnng  906^  tons  in  all,  of  which 
not  80  much  as  ^th  of  2,000  tons  was 
delivered  in  anv  month  except  December. 

The  price  of  iron  was  4o«.  per  ton  in 
April,  1871,  and  rose  gradually  till  No- 
vember 1st,  when  it  was  51*.,  and  it 
continued  to  rise  till  July,  1872.  The 
plaintiffs,  in  May,  1872,  brought  this 
action  in  respect  of  the  remaining  1,093^ 
tons  andelivered. 

The  first  two  ooonts  of  the  declaration 
were  framed  respectively  on  the  two  con- 
tracts of  October  26th  and  31st ;  breaches, 
non-delivery  of  the  1,000  tons  in  monthly 
qnantities  over  1871.  The  third  count 
uleged  the  making  of  the  two  contracts, 
and  averred  that  aSher  the  making  thereof 
and  before  breach  it  was  agreed  between 
the  plaintiffB  and  defendants  that  the  time 
for  ttie  delivery  ahoold  be  altered,  and  that 
the  defendants  should  deliver  within  a 
reasonable  time;  breach,  non- delivery 
within  a  reasonable  time. 

The  pleas  and  replication  as  amended 
wore — 

Pleas,  1.  To  so  mudi  of  the  breach 
assigned  in  the  first  and  second  counts  as 
relates  to  the  non-delivery  of  iron  during 
the  months  prior  to  November,  1871,  that 
the  defendants  were  always  ready  and 
willing  to  deliver  the  iron  according  to 
the  terms  of  the  contract,  bat  the  plain- 
tiffs were  not  ready  and  willing  to  accept. 

2.  To  the  same  part  of  the  breach,  ex- 
oneration and  discharge  before  breach. 

S.  To  the  residae  of  the  breach  payment 
into  Court  of  170Z. 

4.  To  the  third  connt,  denial  of  the 
agreement. 

5.  To  the  same,  that  a  reasonable  time 
did  not  elapse  before  suit. 

6.  To  the  same,  denial  of  the  breaches. 
Replication  to  the  third  plea,  that  the 

8iim  was  not  enongh  to  satisfy,  &o. ;  and 
joinder  of  issne  on  the  other  pleas. 


At  the  trial  (wil&ont  a  jury)  the  plain- 
tifis  contended  that  the  aSect  of  the 
correspondence  was  to  extend  tbe  time 
for  the  delivery  of  the  iron,  and  that  the 
defendants  having  repudiated  the  contract, 
the  plaintiffs  wotb  entitled  to  the  diffe* 
renoe  between  the  contract  price  and  the 
market  price  on  the  31st  of  December, 
1871,  upon  1,098^  tons  undelivered. 

The  defendants  contended  that  the 
effect  of  the  letters  was  to  exonerate  them 
fi:t>m  delivering  the  contract  qnantity 
during  all  the  months  except  November 
and  December,  and  that  the  som  paid 
into  Court  was  enough  to  cover  the 
danu^s  sustained  hj  the  plaintiffs  by 
reason  of  the  short  delivery  during  the 
month  of  November. 

Blackburn,  J.,  was  of  opinion  that  the 
effect  of  the  different  postponements  at 
the  request  of  the  plamtifffl,  and  by  the 
consent  of  the  defendants,  was  not  to  pat 
an  end  to  the  contract,  but  only  to  post- 
pone the  time  for  the  delivery,  and  conse- 
quently that  there  was  a  breach  of  con- 
tract; but  reserved  leave  to  the  defendants 
to  move  to  enter  a  verdict  on  the  constrac- 
tion  of  the  documents  and  correspondence. 
He  thought  also  that  the  breach  was  on 
the  1st  of  December,  and  that  the  damages 
were  to  be  estimated  at  that  date,  which, 
it  was  agreed,  exceeded  the  money  paid 
into  Court ;  but  reserved  leave  to  tiie  de- 
fendants to  move  that  the  damages  be 
estimated  at  such  period  or  on  such  prin- 
ciple as  the  Court  should  decide,  the 
verdict  to  be  reduced  or  entered  for  the 
defendants  accordingly.  The  learned 
Judge  found  a  verdict  for  the  plaiutifi 
for  6492.,  the  agreed  amount  of  the  dif- 
ference between  the  contract  price  and 
the  market  price  on  the  Ist  of  December. 

A  rule  nisi  to  enter  the  verdict  for  the 
defendants  was  afterwards  obtained,  on 
the  grounds — 

1.  That  the  quantities  nndelivered  were 
BO  nndelivered  at  the  request  of  the 
platntifb,  and  that  the  plaintiffs  were  not 
ready  and  willing  to  take  them  when 
they  ought  to  have  been,  and  that  the 
plaintiffs  are  not  entitled  to  sue  in  respect 
of  them. 

2.  That  the  original  oontraot  was 
abandoned. 

3.  That  it  was  varied. 
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4k  That  no  new  oontraot  to  the  e£Eect 
alleged  hy  the  plaintiffs  resnlts  from  tiie 
eri&noe. 

5.  That  the  damages  oaght  to  be  cal- 
culated at  the  monthly  prices  of  each 
month's  deficiencies,  and  that  the  monej 
paid  into  Coneb  is  enongh. 

6.  That  the  postponement  (if  any) 
was  not  to  the  month  of  December,  and 
that  the  breaches  shoold  be  taken  each 
month  instead  of  on  the  Ist  of  December. 

D.  Seymour  and  Cave,  for  the  plaintiffs, 
shewed  cause. — The  plaintiffs  are  entitled 
to  the  difference  between  the  contract 
price  and  the  market  price  in  December, 
for  the  whole  quantiij  then  tindeliTered, 
in  whichever  way  the  contract  be  read. 
This  is  manifest  if  the  term  "  in  monthly 
quantities "  means  (as  we  say)  not  in 
eqnal  monthly  qaantities,  bat  in  any 
reasonable  quantities,  so  as  to  hare  the 
whole  delivered  before  the  end  of  the 
year.  And  if  it  means  "  in  equal  monthly 
quantities,"  then  the  correspondence 
fdiewB  that  the  parties  entered  into  a  new 
contract  either  for  increased  deliveries  in 
the  closing  months  of  the  year,  or  for 
delivery  within  a  reasonable  time,  and 
since  there  was  no  breach  till  November 
and  December,  the  damages  must  be  cal- 
culated at  the  end  of  the  year,  and  not  at 
the  end  of  each  month.  Ogle  v.  Vane  (1) 
is  an  authority  that  the  damages  should 
be  calculated  by  the  maticet  price  at  the 
end  of  the  year. 

Field  and  Waddy,  for  the  defendants, 
in  support  of  the  rule. — "  Monthly  quan- 
tiUes  must  mean  "  equal  monthly  quan- 
tities," because  it  is  essential  for  the 
maker  to  know  beforehand  how  much 
iron  will  be  required.  The  contracts  are 
to  be  read  as  if  they  were  twelve  separate 
contracts  for  equal  quantities,  and  with 
regard  to  each  contract,  except  those  for 
the  months  of  November  and  December, 
the  plaintiffs  exonerated  the  defendants 
firom  performance.  There  was  therefore 
no  breach  except  in  November,  and  for 
that  the  money  paid  into  Court  is  suffi- 
cient. The  amount  delivered  in  Decem- 
ber exceeded  the  montUy  quantity.  A 
new  contract  caimot  be  implied  in  law, 

(1)  7  B.  &  a  865;  8.  o.  36  Law  J.  Bep.  (ma) 
Q3. 167 ;  in  esror,  37  Ibid.  77. 


and  is  not,  in  &ct,  established  by  the  cor- 
respondence, of  which  the  only  result  was 
to  disable  the  defendants  from  suing  for 
breach  of  contract  to  accept.  The  defen- 
dants are  therefore,  in  this  view,  entitled 
to  the  verdict.  But  even  if  there  was  a 
breach  at  the  end  of  each  month,  the 
plaintiffs  were  not  entitied  to  wait  till  the 
end  of  the  year  to  buy  when  the  price 
was  highest,  but  ought  to  have  bought  at 
the  end  of  each  month — Brown  v.  MuXler 
(2),  and  the  verdict  should  be  reduced  to 
the  amount  of  damages  calculated  on  that 
principle. 

Ow,  adv.  Wilt. 

On  May  C  the  following  judgments  were 
read — 

Kelly,  G.B. — ^The  two  contracts  in 
c^uestion  taken  together  are  for  the  de- 
hveiy  by  the  defendants  and  acceptance 
by  the  plaintifiis  of  2,000  tons  of  iron,  in 
monthly  deliveries  during  ^e  year  1871, 
of  equal  quantities  in  each  of  the  twelve 
montiis,  or  166§  tons  per  month,  payment 
by  acceptances  at  four  months  from  the 
10th  of  tae  month  following  delivery.  In 
January,  101  tons  ouly  were  delivered, 
and  no  demand  was  made  for  the  delivery 
of  the  G5§  at  any  time  in  January,  or 
at  any  other  time  until  December.  On 
the  16th  of  February,  and  at  several 
periods  between  that  tune  and  the  month 
of  December,  1871,  the  plaintiffs  requested 
the  defendants  by  letter  to  deliver  no  more 
iron  during  the  then  current  month,  and 
sometimes  to  deliver  no  more  until  further 
orders;  and  these  requests  were  acquiesced 
in  by  the  defendants,  and  partial  deliveries 
only  were  consequentiy  made  during  the 
several  mouths  following,  until  and  in- 
cluding the  month  of  November.  In  De- 
cember, the  price  of  iron  having  con- 
siderablv  risen,  the  plaintiffs  required 
the  dehvery  of  the  remainder  of  2,000 
tons  undelivered,  or  1,280  tons.  The 
defendants  delivered  187^  tons,  leaving 
1,093^  tons  undelivered,  and  for  the  non- 
delivery of  which  the  plainti£&  have 
brought  this  action,  and  claim  the  differ- 
ence between  the  market  price  in  Decem- 
ber and  the  contract  price  of  this  quantity 
as  damages.  The  plaintifib  insist  that 
although  the  non-deliveiy  of  the  several 
'  (3)  41  Law  J.  Rep.  (ma)  £sah.  214. 
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qnaniaties  of  iron  BndeliTered  in  each  of 
the  first  eleven  months  of  the  year  was 
at  their  request  and  for  their  accommoda- 
tion, and  althongh  there  'vras  no  express 
contract  on  the  part  of  the  defendants  to 
deHver  the  quantities  undelivered  at  the 
end  of  each  month,  in  the  following  month 
or  at  any  subsequent  period,  the  contract 
remained  in  force,  not  only  as  regarded 
the  remainder  of  the  166§  tons  within  the 
onrrent  month,  and  the  166#  tons  if  caJled 
for  in  each  of  the  months  tnroughout  the 
year,  but  as  regarded  the  aggregate  of  all 
the  quantities  undelivered  in  compliance 
with  their  own  request  throughout  the 
year;  and,  consequently,  that  the  plain- 
tiffb  were  at  liberty  to  require  the  delivery 
in  the  month  of  December  of  tihe  whole 
quantity  nndelivered,  or  1,280  tons,  and 
so  to  maintain  this  action.  It  is  unneces- 
SEiry  to  determine  whether  the  plaintiffs' 
ikilure  to  accept,  if  required,  and  pay  for 
the  entire  quantity  of  166§  tons  in  any 
one  month,  or  the  delivery  of  a  part  only 
of  166-|  tons  at  the  plaintiffs'  request,  as- 
sented to  by  the  defendants,  would  have 
the  effect  of  putting  an  end  to  the  con- 
tract altogether.  But  assuming  that  the 
contract  may  be  read  as  twelve  several 
contracts  for  the  sale  and  delivery  of  166-| 
tons  within  twelve  successive  months, 
and  consequently  that  the  plaintiffs  had 
a  right  in  each  successive  month  to  call  for 
the  delivery  of  166-|  tons,  I  am  of  opinion 
that,  in  the  absence  of  an  express  contract 
to  sell  and  deliver  the  quantity  undelivered 
at  the  plaintiffs'  request  in  the  following 
month,  or  at  some  subsequent  time,  no 
such  contract  can  be  implied,  and  that 
the  light  to  enforce  delivery  on  the  one 
hand,  or  acceptance  on  the  other,  was  at 
an  end  when  by  mutual  consent  the  time 
had  expired,  within  which,  by  the  express 
terms  of  the  contract,  both  delivery  and 
acpeptanoe  were  to  take  place.  It  is 
impossible  to  read  a  contract  to  deliver 
and  accept  a  quantity  of  iron  in  the 
month  of  February  to  be  paid  for  by 
a  bill  at  four  months  from  the  10th 
of  .March,  as  a  contract  to  deliver 
and  accept  it  in  the  month  of  March  and 
pay  for  it  by  a  bill  in  April,  and  still  less 
in  the  month  of  December,  or  in  the  next 
year,  or  at  any  later  period  within  six 
years.    It  is  therefore  necessary  to  imply 


a  new  contract,  and  whether  this  pre- 
tended implication  raises  a  question  in 
this  case  (as  I  think  it  does)  for  a  jury, 
or  a  question  to  be  decided  by  a  judge, 
it  seems  to  me  that  no  such  implication 
can  arise  where  it  so  materially  alters  the 
condition  of  both  parties.  The  market 
price  of  the  commodity  may  rise  or  &1I. 
The  buyer  may  have  entered  into  sub- 
contracts which  the  change  in  the  time  of 
delivery  may  disable  him  to  perform. 
The  seUer  may  have  the  commodity  on 
hand  and  be  obliged  to  sell  it  at  a  loss  to 
put  himself  in  fiinds,  or  to  keep  it  at  the 
expense  of  warehouse  rent  and  lose  the 
use  or  the  interest  of  the  money  witii 
which  it  was  to  have  been  pwd  for.  All 
these  considerations  may  be  provided  for 
by  an  express  contract  but  surely  th^ 
preclude  an  implication  which  may  never 
have  occurred  to  the  mind  of  the  jjarty 
against  whom  it  is  to  operate,  and  which 
may  seriously  prejudice  his  interests,  and 
expose  him  to  an  indefinite  amonnt  of  in- 
convenience and  loss. 

Besides,  it  is  now  established  that  a 
new  contract  cannot  be  substituted  for 
the  original  contract  where,  by  the 
Statute  of  IVauds,  such  new  contract  must 
bo  in  writing.  In  OMtty  oti  Oontracts 
(7th  ed.  p.  104),  the  rule  is  thus  hud 
down — "  But  it  is  clear  that  where  the 
contract  is  one  that  the  Statute  of  Frands 
requires  to  be  in  writing,  and,  after  it 
has  been  reduced  into  writing,  new  terms 
are  agreed  upon,  such  new  terms  must 
likewise  be  reduced  into  wnting,  other- 
wise they  are  not -receivable  in  evidence." 
And  this  is  well  supported  by  tbe  cases 
cited  in  the  note — Moore  v.  OampbeU  (3), 
Ooss  V.  Lord  Nugent  (4),  Steady.  DauAer 
(5),  Marshall  v.  I/ymn  (6),  overruling 
Guff  V.  Perm  (7).  Hare  the  written  con- 
tract sued  upon  is  for  the  delivery  of 
166f  tons  of  iron  in  each  of  twelve 
months  specified,  to  be  paid  for  by  bill  at 
four  months  on  the  lOui  of  each  fbllow- 

(3)  10  Exch.  Bep.  323,  332 ;  s.  c  23  Law  J. 
Rep.  (N.S.)  Eich.  810,  813. 

(4)  5  B.  &  Ad.  58, 65 ;  s.  o.  2  Law  J.  B«p.  (ma) 
K.B.  127. 

(5)  10  Ad.  &  £.  57;  s.  c  9  Law  J.  'Rao. 
(N.S.)  Q.B.  101. 

(6)  6  Mee.  &W.  109;  s.  c  9  Law  J.  Eep.  (i(a) 
Bzch.  126. 

(7)  I  M.  &  S.  21. 
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ing  month.  And  the  oontraot  contended 
for  hj  the  plaintiffs  is  for  the  delivery  ot 
1,280  tons  in  the  month  of  December,  to 
be  paid  for,  it  must  be  presumed,  at  some 
indefinite  time  afterwards.  This  is  a 
totally  different  contract,  and  so  a  new 
contract,  and  to  be  binding  in  law  must 
have  been  made  in  writing. 

The  substantial  defence,  however,  is 
that  no  such  contract  has  in  fact  been 
entered  into.  It  has  not  been  expressly 
made,  and  for  the  reasons  above  assigned 
cannot  be  implied. 

Ogle  V.  Vans  (1),  which  has  been 
cited  for  the  plaintifis,  has  no  application 
to  the  present  case.  There  there  was  no 
new  contract ;  the  question  was  merely 
as  to  the  amount  of  damages,  and  the 
plaintiff  being  entitled  to  the  difference 
between  the  contract  price  and  the 
market  price  when  he  had  to  purchase 
the  iron  which  the  defendant  had  failed 
to  deliver  according  to  his  contract,  and 
having  delayed  the  purchase  in  the  market 
at  the  request  of  the  defendant,  and  the 
price  having  risen  in  the  meantime,  the 
defendant  was  held  liable  according  to 
the  market  price  at  th^  time  when  he  had 
himself  requested  the  plaintiff  to  make 
the  purchase. 

In  this  judgment,  my  brother  Pigott 
agrees. 

Mabtik,  B. — This  is  an  action  for  the 
alleged  breach  of  two  contract-s,  one  mode 
on  the  26th  of  October,  1870,  the  other 
on  the  Slst,  for  the  sale  respectively  of 
1,000  tons  of  pig  iron,  in.  equal  quanti- 
ties, delivered  in  monthly  quantities  over 
1871,  or  sooner  if  required,  payment  by 
four  months'  acceptance  from  the  lOth 
of  the  month  following  deliveiy.  The 
cause  was  tried  before  my  brother  Black> 
bum  at  Leeds  without  a  jury,  when  he 
found  for  the  plaintiffs  for  G49Z.  damages, 
but  he  reserved  two  questions ;  the  first, 
on  the  construction  of  the  documents 
and  correspondence ;  the  second,  as  to 
the  periods  or  principle  upon  which  the 
damages  are  to  be  estimated.  The  first 
point,  and  the  only  matter  on  th6  contract 
argued  before  us,  was  as  to  how  the  iron 
was  to  be  delivered,  and  I  think  it  was  to 
be  delivered  by  equal  monthly  deliveries, 
that  is  to  say,  83  tons  and  a  little  more 
upon  each  contract,  or  166  tons  and  a 


little  more  upon  both,  unless  the  plunti&, 
the  vendees,  required  it  sooner.  On  the 
12tlr  of  January,  1871,  the  defendants 
delivered  40  tons  of  iron ;  on  the  15th, 
49  tons  10  cwt. ;  and  on  the  17th,  11  tons 
10  cwt. ;  in  all  101  tons,  being  65  tons 
short.  On  the  16th  of  February,  the  plain- 
tiffs wrote  to  defendants,  "  You  will  oblige 
by  sending  no  more  iron  this  month." 
On  the  20th  the  defendants  sent  25  tons ; 
on  jthe  same  day  the  plaintiffs  wrote, 
"  You  will  greatly  oblige  us  by  not  send- 
ing in  any  more  iron  until  we  write.  We 
are  now  so  full  of  metal  we  do  not  know 
where  to  put  it.  In  another  month  we 
hope  to  be  better  ofi^  but  we  really  can- 
not do  with  more  at  present,"  &o.  On 
the  21st  of  Febmaiy,  the  defendants 
wrote,  "  We  have  yours  of  yesterday,  and 
have  instructed  our  people  at  Ferryhill  to 
stop  delivering  untU  further  orders."  A 
number  of  other  letters,  and  a  number  of 
deliveries  of  iroa  took  place  during  the 
year,  and  in  the  end  the  defendants  de- 
livered 'only  906^  tons  of  iron,  and  con- 
tend they  were  under  no  obligation  to 
deliver  more. 

Upon  the  first  question  reserved  by  my 
brother  Blackburn,  two  questions  arise; 
the  first,  a  question  of  &ct ;  the  second 
one  of  law.  The  question  of  fact  is,  what 
is  the  meaning  of  the  correspondence  P 
The  defendants  contend  that  its  mean- 
ing  is  that  the  plaintiffs  propose  that  the 
defendants  should  not  deliver  iron  during 
the  several  months  in  which  the  letters 
were  written,  and  that  they  should  be 
thereby  relieved  from  the  obligation  of 
delivering  any  iron,  or  any  more  than 
what  was  actually  delivered  during  each 
month,  or  in  other  words,  that  assuming 
the  contract  to  be  for  the  delivety  of 
about  166  tons  of  iron  per  month,  the 
plaintiffs,  before  breach,  exonerated  the 
defendants  from  the  performance  of  it. 
The  plaintiffs,  on  the  other  hand,  contend 
that  this  is  not  the  meaning  of  the  corres- 
pondence, but  that  what  it  mecma  is,  and 
what  the  defendants  could  only  by  possi- 
bility understand  it  to  mean  is,  that  the 
plaintiffs  requested  the  defendants,  as  a 
favour  and  convenience  to  them,  not  to 
press  upon  them  the  acceptance  of  the 
iron,  inasmuch  as  it  was  inconvenient  to 
them  to  receive  it,  and  that  there  is  no- 
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thing  in  the  oorreapondenoe  to  shew  that 
the  plaintiffs  ever  intended  that  the  en> 
tire  quantity  of  2,000  tons  should  not  be 
delivered,  or  that  the  defendants  tinder- 
Btood  that  such  was  their  intention.  It 
would  be  tedious,  and  almost  nnintelli- 
gible,  to  a  hearer  or  reader  to  state  the 
reasons  why  I  am  clearly  of  opinion  that 
the  plaintiffs'  contention  is  light,  and 
that  there  is  nothing  in  the  correspon- 
dence to  indicate  that  the  plaintiffs  ever 
proposed,  or  intended,  or  suggested,  that 
the  entire  quantity  of  2,000  tons  should 
not  be  delivered,  or  that  the  defendants 
ever  pnt  it  forward  as  their  understand- 
ing of  it,  until  the  price  of  iron  had  risen 
in  November,  when  it  was  their  interest 
not  to  deliver. 

The  second  qnestion  is  one  of  law,  and 
is  a  most  important  one;  it  arises  over 
and  over  ag^in  every  day  in  the  ordinary 
transactions  of  mankind.  It  is  this :  there 
is  a  contract  for  the  sale  of  goods  to  be  de- 
livered, say  in  January,  or  upon  a  day  of 
January;  on  a  day  before  tiie  delivery 
is  to  take  place,  the  vendor  meets  the 
vendee  and  says,  "It  is  not  convenient 
for  me  to  deliver  the  goods  in  January, 
or  upon  the  day  named,  and  I  will  be 
obliged  if  you  will  agree  that  the  goods 
shall  be  delivered  at  a  later  period ; "  and 
the  vendee  assents.  Or  the  vendee  goes 
to  the  vendor  and  says,  "  It  is  not  con- 
venient for  me  to  receive  the  goods  in 
Januaiy  or  upon  the  day  named,  and  will 
you  agree  that  the  delivery  shall  be 
postponed  P "  and  the  vendor  assents. 
The  latter  is  the  present  case,  and  the 
contention  on  the  part  of  the  defendants 
is  that  this  puts  an  end  to  the  contract, 
and  that  the  defendants  are  not  bound 
to  deliver  upon  the  latter  day.  In  my 
opinion  this  contention  is  not  well  founded. 
In  the  first  place,  I  think  it  is  decided  by 
authority.  It  is  impossible  to  distingaisn 
the  case  of  the  application  for  postpone- 
ment coming  from  the  vendors  and  one 
coming  from  the  vendee,  and  the  case  of 
Ogle  V.  Vame  (1),  has  decided  that  where 
the  postponement  took  place  at  the  request 
of  the  vendor  he  still  continues  liable 


upon  the  contract.     This  case,  in  my 
opinion,  concludes  the  contention. 

It  was  suggested  rather  than  argned 
that  the  right  of  the  plaintiffs  to  recover 
was  barred  by  the  17th  sect,  of  the  Statute 
of  Frauds.  I  think  it  is  not.  Assuming 
the  legfal  construction  of  what  took  place 
between  the  plaintiffs  and  defendants  to 
be  a  contract,  it  was  not  a  contract  for 
the  sale  of  goods — which  is  the  contract 
provided  for  by  this  section — ^but  a  con- 
tract respecting  the  delivery  of  goods 
already  sold,  which  is  not  within  the 
section  at  alL  I  am  therefore  of  opinion 
that  the  plaintiffs  are  entitled  to  recover. 

The  second  question  reserved  by  the 
learned  Judge  relates  to  the  pericid  as  to, 
and  the  principle  upon  whidi,  tiie  dam- 
ages are  to  be  oalcolated.  I  think  the 
same  case  of  Ogle  v.  Fane  (1)  is  oondn- 
sive  as  to  this  also,  and  shews  that  the 
damages  were  calculated  at  the  farial  upon 
the  right  principle,  viz.,  upon  the  market 
price  at  the  time  when  the  defendants 
refused  to  deliver  the  iron.  It  was  said 
that  this  operated  with  injustice  and 
hardship  upon  the  defendant.  I  do  not 
agree  to  this.  If  the  defendants  had,  as 
they  8^  they  had  in  one  of  their  letters, 
stacked  the  iron  for  the  plaintifEs,  the 
damages  would  only  be  the  increased 
prioe  which  they  got  for  the  iron  so 
stacked,  and  no  hardship  would  be  im- 
posed upon  them.  If  they  had  not 
stacked  the  iron,  and  had  it  not  to  deliver 
at  the  time  when  they  were  bound  to 
deliver  it,  they  are  only  called  upon  to 
pay  what  the  plaintiffii  would  have  been 
obliged  to  pay  if  they  had  gone  into  the 
market  to  buy  the  quantity  short  de- 
livered. In  my  opinion,  the  argument  as 
to  injustice  and  hardship  entireU'  &ils. 

Smle  absolute  to  enter  the  verdict 
for  the  defendants. 

Attorney B— Ton  &  Co.,  agents  for  Middleton  & 
Sons,  Leeds,  for  plainUffi ;  John  Soott,  agent  for 
Hodge  &  Hsrie,  Newcastle,  for  defendants. 


END  OF  TBINITY  TERM,  1878. 
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THE   QUEEN  V.   TOUCINSON. 


Amendment — Order  of  Justices — Certi- 
orari—12  §f  13  Vict.  e.  45.  «.  7— Baa- 
tardy. 

A  bastard  child  having  been  horn  on  the 
27th  of  May,  1870,  the  mother  applied  on 
the  11th  of  August  to  M.,  a  justice,  who 
issued  a  surrmums  against  T.,  the  aileged 
father.  Several  sticeessioe  summonses  were 
issued,  and  m  March,  1871,  2*.  was  served 
with  a  summons  to  appear  before  tJie  justifies 
on  the  nth  of  April.  The  mother  and  T. 
attended,  but  the  mother  withdrew  tJia  sum- 
mons and  on  the  same  day  applied  to  B., 
another  justice,  wJio  isstted  a  sumtnons  re- 
quiring T.  to  appear  on  the  26th  of  April. 
On  that  day  an  order  was  made,  which  re- 
cited the  application  to  M.,  adjudged  T.  to 
be  the  father  of  tlie  child,  and  ordered  Mm 
to  pay  2s.  6d.  per  week,  commencing  from 
the  11th  of  August,  1870,  the  day  on  which 
the  mother  applied  to  M.  .-^Held,  tJiat  the 
7th  section  of  12  ^IZ  Vict.  c.  45  gave  the 
Court  no  power  to  amiend  this  inealid  order, 
by  alleging  the  application  to  B.  instead  of 
the  application  to  M.,  or  by  maJcing  thepay- 
ments  to  begin fromthe  llthofAprU,  1871, 
instead  of  from  the  11th  of  August,  1870. 

Nsv  SsBiH,  42.— Mao.  Cas. 


This  was  a  role  caUing  upon  Jane 
Flower  to  shew  cause  why  an  order  of 
afi&Iiation,  bearing  date  the  25th  of  April, 
1871,  adjudging  the  defendant,  Thomas 
Tomlinson,  to  be  the  patative  &ther  of  a 
certain  bastard  child  bom  of  the  body  of 
the  said  Jane  Flower,  on  the  27th  of  May, 

1870,  should  not  be  quashed. 

It  appeared  from  the  affidavits,  that  on 
the  11th  of  August,  1870,  the  said  Jane 
Flower  applied  for  and  obtained  a  sum- 
mons against  the  defendant  from  William 
Masefield,  Esq.,  one  of  the  justices  for  the 
division  of  Stone,  in  the  county  of  Staf- 
ford. The  defendant  contrived  to  evade 
service  of  this  summons,  and  several  suc- 
cessive summonses  were  issued  upon  the 
same  complaint,  but  the  defendant  could 
not  be  served  until  the  month  of  March, 

1871.  The  summons  came  on  to  be  heard 
on  the  11th  of  April.  Jane  Flower  and 
the  defendant  appeared,  but  the  attorney 
for  Jane  Flower  was  unable  to  attend, 
and  as  the  defendant  revised  to  consent 
to  an  adjournment,  except  upon  payment 
of  costs  of  the  day,  she  withdrew  the 
summons,  and  intimated  an  intention  of 
taking  out  another.  The  same  day  she 
went  before  Moreton  Edward  Buller,  Esq., 
another  justice  attending  the  same  petty 
sessions,  and  made  application  for  a  sum- 
mons, which  was  granted,  retomablo  on 
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tlie  25th  of  April,  on  which  day  the  de- 
fendant and  Jane  Flower  appeared,  and 
an  order  was  made  reciting  the  applica- 
tion to  the  said  William  Masefield,  ad- 
judging the  defendant  to  be  the  father 
of  the  child,  and  ordering  him  to  pay 
28.  6d.  a  week  from  the  11th  of  August, 
1870,  "  being  the  day  npon  which  snch 
application  was  made  to  the  said  justice 
as  aforesaid."  The  justices,  in  making  this 
order,  acted  under  the  mistaken  notion 
that  as  a  series  of  summonses  had  been 
issued,  they  were  entitled  to  consider  the 
Bummons  signed  by  the  said  Moreton 
Edward  Buller  as  a  summons  issued  upon 
the  original  information. 

P.  M'Mahon  shewed  cause  against  the 
mle. — It  must  be  admitted  that  the  order 
is  bad,  inasmuch  as  by  it  the  defendant  is 
ordered  to  pay  the  money  for  the  main- 
tenance of  the  child  from  the  11th  of 
August,  1870,  when  the  first  application 
was  made  to  William  Masefield,  which 
application  is  recited.  But  the  Court  will 
amend  the  order,  so  as  to  make  it  a 
valid  order.  Power  to  make  such  an 
amendment  is.  conferred  npon  the  Court 
by  12  &  13  Vict,  c.  45.  s.  7,  which,  after 
reciting  that,  "in  many  cases  where 
justices  of  the  peace  are  bylaw  empowered 
to  make  orders  or  to  give  judgments, 
great  expense  and  frequent  failures  of 
justice  have  been  occasioned  by  reason 
that  such  orders  and  judgments  hare, 
...  on  pemoyal  by  certiorari  into  the 
Court  of  Queen's  Bench,  been  quashed  or 
set  aside  upon  exceptions  or  objections  to 
the  form  of  the  order  or  judgment,  irre- 
spective of  the  truth  and  merits  of  the 
matters  in  question,"  proceeds  to  enact 
that,  "  if,  npon  the  return  to  any  writ  of 
certiorari,  any  objection  shall  be  made  on 
account  of  any  omission  or  mistake  in 
the  drawing  np  of  such  order  or  judg- 
ment, and  it  shall  be  shewn  to  the  satis- 
faction of  the  Court  that  sufficient 
grounds  were  in  proof  before  the  justice 
or  justices  making  such  order  or  giAring 
such  judgment,  to  have  authorised  the 
drawing  up  thereof  free  from  the  said 
omission  or  mistake,  it  shall  be  lawful  for 
the  Court,  upon  such  terms  as  to  payment 
of  costs  aa  it  shall  think  fit,  to  amend 
snch  order  or  judgment,  and  to  adjudicate 
thereupon  as  if  no  such  omission  or  mis* 


take  had  existed."  There  is  no  doubt  that 
sufficient  grounds  were  in  proof  before 
the  justices  to  have  aathorised  the  draw- 
ing up  of  the  present  order  free  from 
omission  or  mistake,  and  it  wiU  be  good 
and  sufficient  if  this  Court  will  amend  it 
by  alleging  the  application  to  Moreton 
Edward  Bailer  instead  of  the  application 
to  William  Masefield,  and  by  making  the 
weekly  payments  begin  to  run  from  the 
11th  of  April,  1871,  instead  of  from  the 
11th  of  August,  1870.  Upon  the  25th  of 
April,  when  the  order  was  made,  the  jus- 
tices were,  in  fiEict,  hearing  the  complaint 
of  Jane  Flower,  made  on  the  11th  of  April, 
1871,  and  they  have  simply  made  a  mis- 
take in  drawing  up  the  order.  In  The 
Queen  v.  Higham  (1),  the  Court  made  an 
amendment  under  the  above  section. 

Kemplay,  in  Bupport  of  the  role,  was 
not  heard. 

CocKBURN,  C.J. — I  am  sorry  that  this 
amendment  cannot  be  made.  The  mistake 
which  the  justices  have  made  is  in  making 
the  order  operate  from  the  11th  of  August, 

1870,  instead  of  from  the  11th  of  April, 

1871.  This  is  a  mistake  in  substance  in 
the  making  of  the  order,  not  a  mistake 
in  form  in  drawing  np  the  order.  The 
7th  section  of  12  &  13  Vict.  c.  45  pro- 
vides for  the  amendment  of  a  mistake  in 
form  in  the  drawing  np  of  the  order,  but 
if  we  acceded  to  the  present  application  we 
should  be  making  an  amendment  in  the 
very  judgment  of  the  justices,  which  would 
clearly  be  beyond  the  scope  of  the  provi- 
sion in  the  7th  section. 

Blackbubn,  J.,  and  Quain,  J.,  con- 
curred. 

Rule  absolute  to  quash  the  order. 


Attorneys— Henry  Tyrrell,  agent  for  E.  A.  Ten- 
nant,  Hanley.  for  piosecntion;  F.  W.  Blakr, 
agent  for  B.  H.  Smallwood,  Newport,  Salop,  for 
defendant. 


(1)  7E.  &B.  557; 
U.C.  116. 


,  e.  26  Law  J.  Rep.  (tr.s.) 
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[IN  THE  COUET  OF  ftUEElTS  BENCH.] 

{In  tJie  Second  Dwidon  of  the  Court.) 

1872.  1  FdULQER  (appeUoMf)  v.  STEAD- 
April  23.  J  MAK  {re»pondent\ 

Railway  Station  —  Premises  connected 
{herewith— Wilful  Trespass — 3  8f  4  Vid. 
c.  97.  B.  1&— Cabstand. 

A  raOuiay  company  allowed  a  portion  of 
iJie  premises  connected  with  their  railway 
station  to  be  occupied  as  a  cab-stand  by  cabs, 
the  drivers  of  which  paid  a  weeJcly  sum  for 
the  privilege.  8.,  a  cab-driver,  placed  his 
cab  vpon  the  stand  and  refused  to  move, 
although  he  was  requested  to  do  so  by  the 
officer  of  the  company.  He  did  not  pay  the 
weekly  sum,  charged  by  the  company,  and  by 
occupying  a  place  upon  the  stand  he  de- 
prived another  cab-driver,  who  had  paid  the 
said  weekly  sum,  from,  occupying  a  place 
upon  the  stand. 

ByZ^4,  Vict.  e.  97.  s.  17,  "if  any  per. 
son  shaU  wilfully  trespass  upon  any  railway, 
or  any  of  the  stations  or  other  works  or 
premises^connected  therewith,  and  shall  re- 
fuse to  quit  the  same  upon  request  to  him 
made  by  any  officer,  ^c,  he  shall  forfeit," 
8rc.:- 

Held,  that  if  8.  intentionally  and  pur- 
posely kept  his  cab  upon  the  stand  after 
being  requested  to  move  off,  lie  did  so  wil- 
fully, and  was  liable  to  the  penalty  imposed 
by  the  above  section,  although  he  honestly 
believed  that  he  was  entitled  to  keep  it  thire 
without  making  any  payment  to  the  com- 
pany. 

Case  stated  by  one  of  the  Aldermen  of 
the  City  of  London,  under  statute  20  &  21 
Vict.  0.  43. 

1.  Upon  the  hearing  of  an  information 
preferred  by  the  appellant,  the  Inspector 
of  the  Police  of  the  Great  Eastern  Bail- 
way,  against  the  respondent,  a  cab-driver, 
under  the  Act  for  regulating  railways,  the 
8  &  4  Vict.  c.  97.  8.  16,  for  that  the  said 
respondent  "on  the  let  day  of  March 
instant,  in  Bail'way  Place,  Fenchurch 
Street,  in  the  city  of  London,  nnlawftdly 
and  wilfully  did  trespass  upon  certain 
premises  there,  connected  with  the  Fen- 
church Street  Station  of  the  said  railway, 
and  did  refuse  to  quit  the  same  upon  a 
request  to  him  for  that  purpose  made  by 


an  officer  of  the  said  railway  company, 
the  information  was  dismissed. 

2.  The  section  of  the  statute  referred 
to  is  as  follows — 

"16.  And  be  it  enacted  that  if  any  per- 
son shall  wilfully  obstruct  or  impede  any 
officer  or  agent  of  any  railway  company 
in  the  execution  of  his  duty  upon  any 
railway,  or  upon  or  in  any  of  the  stations 
or  other  works  or  premises  connected 
therewith,  or  if  any  person  shall  wilfully 
trespaas  upon  any  railway,  or  any  of  the 
stations  or  other  works  or  premises  con- 
nected therewith,  and  shall  refuse  to  quit 
the  same  upon  request  to  him  made  by 
any  officer  or  agent  of  the  said  company, 
.every  such  person  so  offending,  and  all 
others  aiding  or  assisting  thei*ein,  shall 
and  may  be  seized  and  detained  by  any 
such  officer  or  agent,  or  any  person  whom 
he  may  call  to  his  assistance,  until  such 
offender  or  offenders  can  be  conveniently 
taken  before  some  justice  of  the  peace  for 
the  county  or  place  wherein  such  offence 
shall  be  committed,  and  when  convicted 
before  such  justice  as  aforesaid  (who  is 
hereby  authorised  and  required  upon  com- 
plaint to  him  upon  oath  to  take  cognizance 
thereof,  and  to  act  summarily  in  the  pre- 
mises) shall,  in  the  discretion  of  such 
justice,  forfeit,"  &o. 

3.  It  was  proved  by  a  constable  em- 
ployed by  the  railway  company,  that  tho 
respondent,  on  the  Ist  day  of  March  instant, 
drove  a  cab  into  Railway  Place,  the  sides 
of  which  next  to  the  kerb  of  the  footways 
the  railway  company  allow  to  be  occupied 
as  cab-stands  by  cabs,  the  drivers  of  which 
paid  to  the  witness,  for  the  company,  four 
shillings  per  week  for  that  privilege. 

4.  That  about  forty  cab-drivers  pay  that 
sum,  and  that  there  is  room  for  fifteen 
cabs  thereon  at  one  time. 

5.  That  the  respondent  is  not  one  of 
such  cab-drivers  j  that  he  refused  to  move 
therefrom  when  requested  by  the  witness ; 
and  that  by  occupying  a  place  on  the 
stand  he  was  depriving  another  cab-driver 
who  had  paid  for  the  privilege  from  ,the 
advantage  of  being  upon  the  stand. 

6.  I  find  as  facts  ^at  the  place  occu- 
pied by  the  respondent's  cab  was  not  in 
or  opposite  the  railway  station,  but  oppo- 
site some  refreshment  and  other  shops, 
and  between   them   and    certain   other 
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houses,  some  of  -wliich  houses  and  shops 
did  formerly,  but  do  not  now  belong  to 
the  company. 

7.  That  Railway  Place  is  not  a  <yiii  da 
sac,  but  presents  the  appearance  of  an 
ordinary  public  street,  and  that  the  only 
&ct  to  mark  it  as  being  railway  property 
and  not  a  public  street,  is  that  an  iron 
post  stands  at  each  comer  of  one  end 
thereof,  where  Railway  Place  runs  into 
Penchurch  Street,  on  which  posts  the 
words  Blackwall  Hallway  are  placed,  but 
that  these  posts  otherwise  present  the 
appearance  of  ordinary  street  posts. 

8.  It  was  also  proved  that  at  one  time, 
some  years  ago  (how  long  however  was 
not  shewn),  a  chain  was  occasionally 
stretched  from  one  post  to  the  other,  but 
that  this  has  not  been  done  for  some 
years. 

9.  That  foot  passengers  pass  through 
Railway  Place  as  if  it  were  a  highway, 
on  their  way  to  other  s1a«ets,  or  to  the 
public-houses  and  shops  in  the  neighbour- 
hood of  the  station,  and  that,  besides  cabs 
and  carriages  going  to  the  station,  others 
passed  through  Railway  Place  at  all 
hours  to  take  up  or  set  down  at  the  shops 
or  houses  in  the  neighbourhood,  or  to 
proceed  to  other  streets. 

10.  That  the  stand  is  not  paved  .or 
kerbed  differently  to  the  rest  of  the  car- 
riage pavement  on  Railway  Place,  and  is 
not  a  regular  cab-stand. 

11.  That  Railway  Place  is  paved, 
cleansed  and  lighted  by  the  railway  com- 
pany, but  that  there  is  nothing  in  the 
paving  or  lighting  so  peculiar  in  appear- 
ance as  to  distinguish  it  from  the  paving 
and  lighting  of  an  ordinary  public  street. 

13.  Lastly,  from  these  facts  that  the 
place  presented  the  appearamoe  of  a  pub- 
lic street,  and  there  being  neither  gates 
nor  walls  around  it,  but  shops,  public- 
houses  and  private  houses  and  offices 
with  the  foot  pavement  in  &ont  thereof 
abutting  on  to  the  place,  I  was  satisfied 
that  no  person  who  was  not  &miliar  with 
the  history  of  the  locality,  or  the  title  of 
the  property,  and  being  guided  in  form- 
ing his  judgment  by  the  appearance  of 
the  plan,  would  have  considered  it  other 
than  a  public  street. 

14.  On  the  part  of  the  respondent  it 
was  contended — 


That  Railway  Place  was  a  public 
thoroughfare,  and  that  the  respondent 
was  not  a  wilful  trespasser. 

15.  On  the  part  of  the  appellant  an 
opposite  view  was  held  and  contended  for. 

16.  I  was,  however,  of  opinion  that  the 
respondent  was  not  wDfully  trespassing. 

17.  The  question  of  law  arising  there- 
from is  set  out  in  the  preceding  para- 
graph, and  the  opinion  of  the  Court  is 
requested  thereon,  and  as  to  whether  I 
ought  to  have  convicted  the  said  respon- 
dent upon  the  £M:tB  before  me. 

Qiffard  (Marriott  with  him),  for  the 
appellant. — The  justice  was  wrong  in  dis- 
missing the  complaint,  as  it  is  clear  that 
the  respondent  was  wilfully  trespassing 
upon  the  premises  of  the  comrany. 
There  was  no  dispute  that^Bailway  Place 
did  not  belong  to  the  company.  The  re- 
spondent revised  to  move  from  the  stand, 
and  in  wilfully  doing  what  was  a  trespass 
was  a  wilful  trespasser. 

/.  Brotme. — Jones  v.  Taylor  (1)  is 
an  authority  to  shew  that  the  jus- 
tice was  right  in  refusing  to  convict. 
That  case  arose  under  j^his  very  Act  of 
Parliament.  The  respondent  went  upon 
premises  of  a  railway  company  for  the 
purpose  of  repairing  waggons  which  were 
lawfully  there.  The  justice  decided  that 
he  was  not  liable  to  be  convicted  as  a  wilful 
trespasser,  and  this  Court  held  that  th^ 
were  not  bound  to  find  that  he  was  a  wil- 
fiil  trespasser.  In  the  course  of  iHae  ar- 
gument, Wightman,  J.,  said,  "  Is  not  a 
wilful  trespasser  he  who  .chooses  to  come 
on  the  land  without  believing  that  he  has 
any  right  P ' '  The  Act  treats  the  trespass 
as  a  crime,  and  without  the  mem  rea  it 
could  not  be  committed  by  the  respondent. 
The  intention  of  the  L^slatnre  was  that 
the  offence  should  be  committed  by  a 
man  who,  without  any  claim  of  rights 
goes  upon  the  station  or  the  premises  con- 
nected therewith,  and  revises  to  go  away 
when  requested  to  do  so. 

BiiACEBUBN,  J. — ^I  think  that,  notwidi- 
standing  the  case  of  Jbnea  v.  Taylor  (1), 
the  judgment  of  which  is  as  brief  as  it 
possibly  could  be,  if  the  respondent  really 

(1)  I  E.  &  E.  20;  8.  c  26  Law  J.  Sep.  (k.s.) 
M.C.  204n. 
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did  intentionally  and  purposely  stay  npon 
the  premises  which  are  part  of  the  rail- 
way premises  after  being  ordered  off,  he 
did  so  wilfully,  though  he  might  fancy 
that  because  other  people  were  allowed  to 
stay  there  upon  certain  terms,  he  was 
entitled  as  of  right  to  stay  there  without 
any  terms  at  all,  and  honestly  believed  so; 
such  a  beUef  as  that  does  not  at  all  pre- 
vent the  trespass  being  a  wilM  one.  If 
he  went  there  and  stayed  under  a  claim 
of  right  which  would  raise  a  question  of 
title  to  land,  the  justice  would  have  to  hold 
his  hand.  The  justice  seems  to  think  it 
immaterial  whether  the  company  are  the 
owners  of  the  land.  There  is  no  pretence 
on  the  part  of  the  respondent,  that  the 
company  were  not  owners  of  the  land, 
bnt,  on  the  contrary,  there  is  very  clear 
and  strong  evidence  that  they  were  the 
.owners. 

There  is  nothing  to  shew  that  the  re- 
spondent was  not  a  wilful  trespasser. 
Judgment  for  the  appellant. 

KoTE. — This  point  iras  decided  at  the  above 
date,  but  the  case  ^as  sent  back  to  be  stated 
more  dearly  and  fully  upon  another  point.  The 
case  as  amended  came  on  for  argument  upon  the 
9th  of  Kovember,  when  the  Court  held  that  npon 
that  point  also,  which  need  not  be  reported,  tho 
justice  had  come  to  an  erroneous  coiiclusion. 
There  were  three  similar  cases  which  were  decided 
in  the  same  way. 

Attorneys — Lewis  &  Lewis,  for  appellant ;  W.  E. 
Shaw,  for  respondent. 

[CEOWN  CASE  EESERVED.] 
1872     1 

N         23    I  "^^^  QUEEN  V.  LOCK.* 

Assault  —  Indecency  —  Cuntent  —  Mere 
Subrmssion — Children. 

An  assault  must,  in  the  absence  of  fear  or 
fra/ud  to  procure  consent,  he  an  act  done 
contrary  to  Hie  consent  of  the  patient,  but 
mere  submission  by  the  patient,  in  ignorance 
of  the  moral  nature  of  tlie  act,  to  an  act  of 
indecency  done  by  the  agent,  does  not  amount 
to  such  consent ;  therefore  where  two  boys  of 
eight  years  of  age  stibmitted  to  indecent 

»  Coram  Kelly,  C.B. ;  Martin,  B. ;  Brett,  J. ; 
GroTe,  J. ;  and  Qoain,  J. 


acts  on  the  part  of  a  grown-up  man  in 
ignorance  of  the  nature  of  the  acts  to  be 
done  and  done,  tho  man  was  held  to  be 
rightly  convicted  of  an  indecent  assault. 

Case  reserved  by  the  Deputy  Assistant 
Judge  of  Middlesex. 

At  the  General  Session  of  the  Peace  for 
the  county  of  Middlesex,  on  the  -ith  day 
of  June,  1872,  James  Lock  was  tried 
before  me  upon  an  indictment,  which 
charged  him  with  indecently  assaulting 
Frederick  William  Sandell  and  G«orgo 
Goodge. 

It  was  proved  by  three  witnesses  that 
they  saw  the  defendant  in  a  field  by  the 
Edgware  Boad  take  each  of  the  boys  in 
succession  upon  his  legs,  play  with  their 
private  parts,  unbutton  Ina  trousers  and 
theirs,  Ue  npon  them  and  move  himself  as 
if  in  the  act  of  having  connexion  with  a 
woman. 

The  two  boys,  each  of  whom  was  only 
eight  years  old,  proved  that  the  defendant 
met  them  in  the  Edgware  Road,  said  he 
would  take  them  to  some  fireworks,  gave 
them  biscuits  and  some  beer,  took  them  into 
the  field,  went  up  to  a  wall  to  which  they 
foUowcd  him,  there  sat  upon  the  grass, 
placed  them  successively  npon  his  lap, 
laid  his  hand  on  their  private  parts,  un- 
buttoned their  trousers  and  his  own,  threw 
them  down  on  their  bucks  and  lay  upon 
them,  moving  himself  in  an  indecent 
manner,  whioh  one  of  the  boys  described 
by  a  gesture.  The  defendant  was  inter- 
rupted by  the  coming  np'of  the  three 
witnesses,  when  he  told  the  boys  not  to 
toll.  The  boys  were  not  asked  by  tho 
counsel  on  either  side  if  it  was  done 
against  their  will  or  with  theit  consent, 
but  they  stated  that  they  did  not  know 
what  the  defendant  was  going  to  do  to 
them  when  he  took  them  into  the  field 
and  placed  them  on  his  lap  and  laid  them 
on  the  ground. 

On  these  facts  it  was  contended  by  the 
counsel  for  the  defendant  that  there  was 
no  case  for  the  jury,  inasmuch  as  the  filthy 
acts  were  not  done  against  the  will  of  tho 
boys. 

Having  determined  that  it  was  a  ques- 
tion for  the  juiy,  in  summing  up  I  stated 
to  them  that  the  law  recognised  a  dis- 
tinction between  mere  submission    and 
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positire  consent.  That  a  person  m&j  sub- 
mit to  an  act  done  to  him  from  ignorance, 
or  his  consent  may  be  obtained  by  fraud, 
and  in  neither  case  would  it  be  such  a  con- 
sent as  the  law  contemplates.  That  con- 
sent means  an  actiye  will  in  the  mind  of 
the  patient  to  permit  the  doing  of  the  act 
complained  of,  and  knowledge  of  what  is 
to  be  done,  or  of  the  nature  of  the  act  that 
is  being  done,  is  essential  to  a  consent  to 
the  act.  That  it  had  been  contended  that 
inasmuch  as  an  assault  must  be  an  act 
done  against  the  will  of  the  patient,  and  tho 
boys  did  not  expressly  dissent  there  was 
no  assault.  But  that  this  assumes  a  con- 
senting will  on  their  parts,  and  both  stated 
that  they  did  not  know  what  the  defend- 
ant intended  to  do,  nor  the  meaning  of 
what  he  was  doing.  The  facts  of  the 
case  were  undisputed,  and  the  question  I 
left  to  the  jury  was  whether,  in  their 
judgment^  the  boys  merely  submitted  to 
the  filthy  act  ignorant  of  what  was  going 
to  be  done  to  them,  or  of  the  nature  of 
what  was  being  done,  or  if  they  exercised 
a  positive  will  about  it  and  consented  to 
what  the  defendant  did.  -In  the  former 
case  they  would  find  the  defendant 
"  guilty."  In  the  latter  case  they 
would  acquit  him. 

The  jury  foutid  the  defendant  "  guilty," 
stating  that  they  did  so,  being  of  opinion 
that  tiie  boys  merely  submitted  to  the 
act  of  the  defendant  not  knowing  the 
nature  of  such  act. 

The  question  being  of  frequent  recur- 
rence, and  the  law  appearing  to  be  un- 
settled, on  the  application  of  counsel  for 
the  defendant,  I  reserved  for  the  opinion 
of  this  Honourable  Court  the  question 
whether  the  definition  of  an  assault  "  that 
it  must  be  an  act  done  against  the  will  of 
the  patient  "  extends  to  the  case  of  sub- 
mission to  the  act  through  ignorance  of 
its  nature  and  where  there  is  no  posi- 
tive exercise  of  the  will  in  the  way  of  dis- 
sent, or  if  the  active  exercise  of  an  actual 
dissenting  will  is  necessary  to  be  proved 
in  order  to  constitute  an  assault. 

If  it  should  be  the  opinion  of  this 
Honourable  Court  that  the  direction  to 
the  jury  was  wrong  the  conviction  will  be 
quashed.  If  right  it  wiU  be  confirmed. 
The  prisoner  was  admitted  to  bail. 

No  counsel  appeared  for  tho  piisoner. 


Metctd/e,  for  the  prosecntion. — ^The 
facts  in  this  case  amount  to  an  assault  on 
the  little  boys.  There  was  no  more  con- 
sent here  than  there  would  be  in  a  child 
who  allows  itself  to  be  put  nnder  the 
operation  of  a  de  ntist.  There  was  here  the 
mere  submission  of  children  of  a  tender 
age  to  an  act  of  an  adult,  of  the  moral 
conseqnenqes  and  effect  of  which  they  were 
ignorant.  He  cited  TJie  Que&i  v.  Day  (1), 
r/te  Queen  v.  Case  (2),  The  Queen  v.  Wil- 
liams (3),  The  Qiieen  y.  Bosituki  (4), 
The  Queen  t.  Bentiett  (5). 

[Kellt,  C.B. — The  cases  where  fraud 
was  exercised  to  procure  the  consent  do 
not  apply  as  there  was  no  fraud  or  de- 
ception practised  in  this  case.  Bbett,  J., 
referred  to  the  cases  of  rapes  on  idiot 
women,  as  The  Queen  v.  Fletcher  (6), 
The  Quern  v.  Fletcher  (7).] 

Kellt,  C.B. — This  conviction  ooght  to 
be  afiBrmed.  The  question  is  whether 
submission  by  a  person  to  acts,  unconscious 
of  the  nature  of  the  acts,  makes  the  person 
a  consenting  party  so  as  to  prevent  the  acts 
done  from  amounting  to  an  assault.  There 
can  in  such  a  case  be  no  exercise  of  the  will 
one  way  or  the  other,  or  consent,  and 
the  question  is  whether  there  conld  be  an 
assault  without  the  practice  of  any  fraud 
upon  the  patient.  It  is  like  where  an  act 
of  the  same  nature  is  done  upon  a  woman 
who  is  asleep,  and  our  law  would  be 
strangely  defective  if  that  were  not  to  be 
an  ofience.  Consent  in  such  a  case  would 
bo  out  of  the  question.  She  cannot  then 
determine  whether  she  will  consent  ornot, 
and  yet  the  act  may  be  unlav^fiil  and 
amount  to  contact  with  her  person. 
Threats  to  procure  submission  would 
bring  the  acts  within  assaults.  Here 
these  children  being  perfectly  unconscious 
of  the  nature  of  the  act  and  not  in  a  con- 
dition to  exercise  any  consent  one  way  or 
the  other,  I  think  the  conviction  should 
be  affirmed. 

(1)  9  Car.  &  P.  782. 

(2)  1  Den.C.C.  610 ;  8.  c.  19  Law  J.  Rep.  (k.s.) 
M.C.  174. 

(3)  8  Car.  &  P.  286. 

(4)  1  Moo.  C.C.  19. 

(5)  4Fo8t.&F.  1106. 

(6)  Bell  C.C.  63 ;    s.  c 
M.C.  85. 

(7)  36  Law  J.  Eop.  (».«.)  M.C.  172 
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IfABTiN,  B. — I  am  of  the  same  opinion. 
I  think  this  case  is  the  same  as  that  of  a 
master  taking  indecent  liberties  with  a 
female  scholar  which  has  been  held  to  be 
an  assault — The  Queen  v.  Nichol  (9). 

Bbett,  J. — ^I  am  of  the  same  opinion. 
There  must  be  an  act  against  the  consent 
of  the  boya.  The  question  is,  did  the  jndge 
]&j  before  the  jmy  a  proper  direction  as 
to  consent  ?  The  two  children  were  of 
tender  years,  and  the  act  was  done  by  a 
man  of  mature  years ;  they  were  awake 
but  they  were  young.  If  they  consented, 
though  ignorant  of  the  moral  nature  of 
the  acts,  I  think  that  would  not  be  an 
assault,  but  the  question  is  did  they  con- 
sent, for  I  think  the  act  must  be  done 
contrary  to  their  consent.  Some  parts  of 
the  ruling  of  the  learned  judge  might  be 
open  to  close  criticism,  but  the  substantial 
question  is  left  whether  the  boys  merely 
submitted  to  the  acts  ignorant  of  what 
was  going  to  be  done,  or  of  the  nature  of 
what  was  being  done,  or  if  they  exercised 
a  will  about  it  and  consented.  Then  did 
that  ■amonut  to  a  direction  that  if  the 
children  merely  submitted  and  did  not 
consent,  and  the  man  knew  it,  it  was  an 
assault.  In  that  case  submission  is  not 
consent,  and  therefore  I  think  the  direc- 
tion was  right,  and  the  conviction  should 
be  afi&rmed. 

Geove,  J. — I  do  not  think  the  active 
exercise  of  a  consenting  will  is  necessary 
to  prevent  an  act  being  an  assanlt.  The 
consent  may  be  positive  or  negative ;  if 
positive  consent  existed  the  conviction 
would  be  wrong,  but  if  negative  only 
it  is  right.     I  think  it  is  right. 

QUAIN,  J. — The  jury  have  found  that 
the  boys  merely  submitted^  to  the  act, 
therefore  there  was  no  consent.  The 
question  generally  arises  in  cases  of  sleep 
or  drunkenness,  but  here  it  is  found  that 
these  boys  were  ignorant  of  the  nature  of 
the  acts  done  to  them.  Therefore  it  can- 
not be  said  that  they  consented  in  the 
true  meaning  of  the  word. 

Conviction  affirmed. 

Attorneys — Allon  &  Son,  for  prosecution. 


(9)  Rubs.  &B.  0.0.  ISO. 


[CROWN  CASE  RESERVED.] 
1872. 
Nov.  23. 


THE  QCEEW  V,    GUMBLE.* 


Amendment — Indictment  for  Larceny — 
Pleading— 14!  &■  15  Vict.  c.  100.  ss.  1, 
18. 

An  indictment  alleged  that  the  prisoner 
stole  nineteen  shillings  and  sixpence.  The 
Court  ordered  it  to  be  amended  at  the  trial 
hy  describing  the  property  stolen  to  he  a 
sovereign,  street  to  the  question  whether  the 
Court  had  power  so  to  do.  The  jury  found 
the  prisoner  guilty  of  stealing  a  sovereign : 
— Held,  that  the  Court  had  power  to  order 
the  amendment  to  he  made  as  a  variance 
hetween  the  statement  and  the  proof  in  the 
description  of  a  thing  named  in  the  indict' 
ment,  under  14  ^  16  Vict,  e.  100.  s.  1. 

Case  reserved  by  the  chairman  of  the 
Surrey  Quarter  Sessions. 

At  the  General  Quarter  Sessions  of  the 
peace  holden  by  continuance  at  St.  Mary, 
Newington,  in  and  for  the  county  of 
Surrey,  on  the  3rd  day  of  July,  A.D.,  1872, 
James  Gumble  was  indicted  for  stealing 
on  the  29th  of  May,  1872,  nineteen  shil- 
lings  and  sixpence  from  William  Jackson 
Walton. 

The  prosecutor  had  been  playing  at 
throwing  sticks  at  cocoa-'tiuts  on  Epsom 
Downs,  and  had  to  pay  the  prisoner  six- 
pence, but  having  nothing  less  than  a 
sovereign,  he  said  to  the  prisoner,  "  Have 
you  change  for  a  sovereign  ?  "  The  pri- 
soner said,  "  Yes,"  and  in  consequence  of 
that  prosecutor  gave  him  a  sovereign. 
He  then  pulled  some  money  out  of  his 
pocket  and  said,  "  I  haven't  enough,  I'll 
go  and  get  it  for  you,  I  won't  be  a  minute, 
just  wait  here."  The  prosecutor  waited 
nearly  an  hour  for  the  prisoner  and  then 
went  for  a  policeman,  leaving  a  Mend 
who  had  "been  with  him  all  the  time  to 
wait  for  the  prisoner.  This  he  did  for 
quite  another  hour  after  the  prosecutor 
went  fcCr  the  policeman.  The  prisoner's 
son  removed  the  sticks  and  cocoa-nuts  at 
the  expiration  of  the  first  hour.  The 
prisoner  did  not  return  and  was  not  ap- 
prehended till  the  following  Saturday,  the 
1st  of  July,  on  which  occasion,  when  he 

•  Coram  Kelly,  C.B. ;  Martin,  B. ;  Brett,  J. ; 
Grove,  J ;  and  Quain,  J. 
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saw  the  prosecator's  friend,  he  imme- 
diately ran  away,  and  was  only  captored 
after  a  chase  of  some  distance.  On  his 
apprehension  4Z.  10s.  was  found  npon 
him. 

It  was  objected  by  the  prisoner's 
counsel  that  there  was  no  case  against 
the  prisoner,  for  if  he  were  guilty  of  any 
offcuQe  he  was  guilty  of  stealing  a  sove- 
reign, and  that  the  Court  had  no  power 
to  amend  the  indictment. ' 

I  allowed  the  case  to  go  on,  and  put  it 
to  the  jury  that  if  they  believed  that  the 
prisoner  at  the  moment  of  obtaining  the 
sovereign  intended  by  a  trick  feloniously 
to  deprive  the  prosecutor  of  the  possession 
of  the  sovereign,  they  were  to  find  him 
guilty.  They  found  him  guilty,  and  then 
the  questions  were  reserved  for  the  deci- 
sion of  the  Court  for  Crown  Cases  re- 
served, as  to — 

Whether  the  prisoner  being  found 
guilty  of  stealing  a  sovereijapo,  could 
righUy  be  cdnvicted  under  an  indictment 
charging  him  with  stealing  nineteen  shil- 
lings and  sixpence ;  and  also  whether  the 
Court  would'  have  had  the  power  to 
amend  the  indictment  at  an  earlier  stage 
of  the  case. 

The  indictment  was  produced  to  the 
Court,  and  the  allegation  ran  as  follows  : 
"nineteen  shillings  and  sixpence  of  the 
moneys  of  William  Jackson  Walton." 

No  counsel  appeared  for  the  prisoner. 

J.  Thompson,  for  the  prosecution. — The 
thing  stolen  in  &ct  was  the  sovereign. 
The  defective  allegation  in  the  indictment 
is  cured  by  the  18th  section  of  the '14  & 
15  Vict.  c.  100.  That  section  enacts 
that  in  every  indictment  in  which  it  shall  _ 
be  necessary  to  make  any  averment  as  to 
any  money,  it  shall  be  sufficient  to  des- 
cribe such  money  simply  as  money,  with- 
out specifying  any  particular  coin ;  and 
such  allegation,  as  far  as  regards  the  de- 
scription of  the  property,  shall  be  sustained 
by  proof  of  any  amount  of  coin  although 
tho  particular  species  of  coin  of  which 
such  amount  was  composed  shall  not 
be  proved.  The  allegation  of  nineteen 
shillings  and  sixpence  is  immaterial,  and 
m^  be  rejected  as  surplusage. 

[Kbllt,  C.B. — Upon  tho  case  as  re- 
served we  must  take  it  that  if  the  Court 


had  power  to  amend,  it  did  amend  the 
indictment  before  verdict  by  striking  out 
"  nineteen  shillings  and  sixpence  "  and' 
inserting  "  one  sovereign."] 

In  that  view  the  case  is  met  by  the  14 
&  15  Yicb.  c.  100.  s.  1,  which  enacts  that 
whenever  on  the  trial  of  any  indictment 
for  any  felony,  there  shall  appear  to  be 
any  variance  between  the  statement  in 
such  indictment,  and  the  evidence  offered 
in  proof  thereof  in  the  name  or  descrip- 
tion of  any  matter  or  thine  whatsoever 
therein  named  or  described,  it  shall  be 
lawful  for  the  Court  on  the  trial  to  order 
the  indictment  to  be  amended  according 
to  the  proof.  There  was  here  a  variance 
between  the  description  of  the  things 
money — and  the  proof. 

[Bebtt,  J. — Have  yon  any  caae  where 
the  description  of  the  thing  stolen  has 
been  changed  to  represent  k  different 
thing  ?  Mabtin,  B. — It  was  never  meant 
to  describe  the  sovereign  in  this  indict* 
me6t.] 

K^LLT,  C.B. — I  take  the  case  re- 
served to  state  that  the  indictment  was 
amended  at  the  trial,  if  the  Court  had 
power  to  oAbr  the  amendment  to  be 
made  by  striking  out  the  words  "  nine- 
teen shillings  and  sixpence,"  and  insert- 
ing the'  words  "  one  sovereign,"  and 
looking  at  the  1st  section  of  the  l4  &  15 
Vict.  c.  100, 1  think  the  Court  had  power 
to  order  such  an  amendment  to  be  made. 

Mabtih,  B. — I  am  of  opinion  that  there 
was  a  variance  in  proof,  and  I  do  not 
think  we  could  support  the  conviction 
under  the  18th  section  of  the  14  &  15 
Vict.  p.  100 ;  but  I  think  there  was  a 
power  in  the  Court  to  amend  the  indict- 
ment according  to  the  proof. 

Bebtt,  J. — I  think  that  "  nineteen  shil- 
lings and  sixpence"  was  meant  to  be  the 
description  of  what  was  stolen,  and  that 
the  1st  section  of  14  &  15  Vict.  c.  100 
gave  the  Court  power  to-  amend  the  in- 
dictment, and  I  therefore  answer  the 
second  question  in  the  af&rmative. 

Geove,  J.,  and  Quain,  J.,  concurred. 
CofimMon  affirmed. 

Attorneys— Rogers  &  Sons,  for  the  piosecntioB. 
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[CBOWN  CASE  RESERVED.] 
1872        1 

•jj         jg  •  23    f      THE  QUEEN  V.  WIDDOP.* 

Debtors  Act,  1869 — Indictment  for  ob- 
taining Property  hj  false  Pretence — Liqui- 
daiion  by  Arrangement — Examination — 
Evidence— 32  ^  33  Vict.  e.  62.  s.  11—32  ^ 
33  Vict.  c.  71.  w.  14, 18,  96,  97, 125.    , 

On  an  indictment  of  a  trader  for  obtain- 
ing  property  on  credit,  under  tlui  false  pre- 
fence  cf  dealing  in  the  ordinary  way  of 
his  trade,  within  four  months  before  his 
liquidation  contrary  to  the  11th  section  of 
the  Debtors  Act,  1869,  an  examination  of 
the  trader  in  liquidation  taken  under  the 
97th  section  of  the  Banlcniptcy  Act,  1869 
(32  ^  33  Vict.  e.  71),  was  admitted  in  evi- 
dence against  him.  The  summons  to  bring 
up  the  trader  for  examination  was  issued 
before  the  certificate  of  the  appointment  of 
the  trustee  wcw  given  by  the  registrar.  The 
trader  attended,  was  examined,  and  the  ex- 
amination was  taken  after  the  giving  of  the 
certificate  of  appointment : — Held,  that 
whether  tlie  summons  icas  regularly  issued 
or  not,  tliejrader  by  appearing  atid  snb- 
'mitting  to  be  examined-,  waived  the  irregu- 
larity, if  any,  and  the  examination  was 
properly  taken  and  admissible  in  evidence 
against  the  prisoner  on  the  trial  of  the  in- 
dictment.    The  Qaeenv.  Scoii  followed. 

Case  reserved  by  Cleasby,  B. 

The  prisoner  Was  indicted,  at  the  last 
assizes  held  at  Leeds,  under  the  14th  and 
15th  sab-sections  of  (he  11th  section  of 
the  Debtors  Act,  1869— 

For  that  he,  being  a  trader,  within  four 
montLs  before  the  commencement  of  his 
liqaidation,  obtained  property  on  credit 
nnder  the  false  pretence  of  d«iling  in  the 
ordinary  way  of  his  ti'ade,  and  had  not 
paid  for  the  same,  and  that  he,  being  a 
trader,  within  the  like  period  of  four 
months,  disposed  of,  otherwise  than  in 
the  ordinary  way  of  his  trade,  property 
obtained  on  credit  and  not  paid  for. 

At  the  trial  an  examination  of  the 
prisoner!  taken  before  the  Registrar  of  the 
Bankruptcy  Court,  was  tendered  in  eyi- 
dence  for  the  prosecution  and  olyected  to. 

«  Coram  Kelly,  C.B. ;  Martin,  B. ;  Bylcs,  J. ; 
Brett,  J. ;  Grove^  J. ;  and  Quain,  J. 

New  Sbrirs,  42.— Mao.  Cap. 


The  following  are  the  dates  of  the  pro- 
ceedings in  liqaidation — 

The  petition  was  presented  on  the  8th 
of  June,  1872.  The  first  meeting  of 
creditors  was  held  and  the  appointment 
of  a  trustee  mado  on  the  28Ui  of  June, 
1872.  The  registrar's  certificate  of  the 
appointment  of  the  trustee  was  dated  the 
6th  of  July,  1872.  The  prisoner  waa 
summoned  to  be  examined  under  the 
96th  section  of  the  Bankruptcy  Act,  1869. 
The  summons  was  issued  on  the  29th  of 
June,  and  "the  prisoner  attended  in  pur- 
suance of  it,  and  was  examined  on  the 
9th  of  July,  and  again  by  adjournment 
on  the  12th  of  July.  The  examination 
then  taken  was  the  one  tendered  in  evi- 
dence. 

The  first  objection  was,  that  the  sum- 
mons being  issued  before  the  certificate 
of  appointment  of  trustee,  was  not  in 
complianoe  with  the  96lh  section,  and  tho 
examination  taken  under  it  obtained  by 
an  unlawful  exercise  of  authority,  and 
therefore  inadmissible. 

The  summons  was  in  the  form  76  of 
the  bankruptcy  forms. 

Another  objection  taken  was,  that  the 
examination  was  taken  by  the  registrar 
and  not  by  the  judge,  ns  directed  by  the 
97th  section,  and  that  there  was  no  proof 
that  the  judge  had  under  the  67th  section 
delegated  to  the  registrar  the  power  of 
taking  the  examination. 

To  this  it  was  answered  that  the  sum- 
mons was  issued  by  the  Court,  and  that 
the  place,  viz.,  the  Court  House,  and  time 
of  examination  were  named  in  it,  and  that 
as  the  examination  took  place  at  the  time 
named  before  the  registrar  as  a  part  of 
the  proceedings  in  liquidation,  it  must 
be  presumed  ho  was  then  acting  lawfully 
in  taking  the  examination. 

Another  objection  was,  that  so  ftu*  as 
regards  certain  questions  and  answers  in 
the  examination,  the  questions  had  a 
direct  tendency  to  criminate  the  prisoner 
by  proving  the  very  charges  upon  which 
the  indictment  was  framed. 

Upon  this  objection  the  cases  of  Tlie 
Queen  v.  Scott  (1),  The  Queen  v.  Sheen  (2), 

(1)  D.  &  B.  47;  8.  c.  26  Law  J.  Rep.  (».s.) 
M.C.  128. 

(2)  Bell  C.C.  97 ;  ».  c.  28  Low  J.  Rep.  (n.s.) 
M.C.  91. 
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The  Queen  v.  Bobinson  (3),  were  referred 
to  on  behalf  of  the  prosectition. 

A  fourth  objection  ■  was,  that  •whatever 
the  law  may  have  been  nnder  former  Acts 
of  Parliament,  yet  under  the  present  Act, 
as  by  section  108  the  deposition  is  made 
evidence  upon  the  death  of  the  bankrupt, 
it  OQght  not  to  be  admitted  during  his 
lifetime. 

A  copy  of  the  examination  endorsed 
with  my  initials  will  be  in  the  hands  of 
the  officer  of  the  Court,  to  be  referred  to 
if  necessary. 

It  was '  proved  that  each  sheet  of  the 
examination  was  signed  by  the  prisoner. 

I  admitted  the  whole  of  the  examinft. 
tion. 

The  prisoner  was  convicted,  but  re- 
leased on  btul  to  appear  at  the  next 
assizes.  If  the  whole  examination  was 
admissible  in  evidence,  the  conviction  is 
to  stand.  If  the  whole  or  any  part  was 
not  admissible,  the  conviction  is  to  be 
quashed. 

Waddy  {Wilberforce  with  him),  for 
the  prisoner. — The  examination  of  the 
prisoner  taken  before  the  registrar  in 
Bankruptcy  was  not  admissible  on  this 
prosecution  on  the  ground  that  it  was 
not  ,a  legal  examination,  because  the 
provisions  of  the  statute  which  enabled 
him  to  be  compulsorily  examined  were 
not  followed  and  obeyed.  The  cases  of 
TJie  Qtieen  v.  Scott  (1)  and  The  Queen  v. 
Bohimon  (3)  are  authorities  against  me  if 
the  provisions  of  the  32  &  33  Vict.  c.  71. 
ss.  96,  97,  have  been  complied  with,  but 
it  is  contended  that  they  have  not  been, 
because  the  trustee  in  the  liquidation  ap- 
plied for  the  summons  before  the  Court 
had  given  him  a  certificate  of  his  appoint- 
ment. The  97th  section  enables  the  Cdiurt 
to  examine  upon  oath,  4c.,  any  person  so 
brought  before  it  in  manner  aforesaid 
concerning  the  bankrupt,  his  dealings  or 
property.  The  96th  section  provides  the 
mode  of  bringing  the  person  before  the 
Court,  and  enacts  that  it  may  "on  the 
application  of  the  trustee "  at  any  time 
after  an  order  of  adjudication  has  been 
made  against  a  bankrupt  summon  before 
it  the  bankrupt  or  his  wife,  &o 

(3)  36  Law  J.  Eep.  (n.s.)  M.C.  78;  s.  c.  Law 
Eep.  1  C.C.B.  80. 


and  if  any  person  so  summoned  ref  ases 
to  come  before  the  Courts  it  may  by  war- 
rant cause  him  to  be  apprehendeid  and 
brought  up  for  examination.  By  section  18 
of  the  same  Act  the  appointment  of  a 
trustee  shall  be  reported  to  the  Court, 
and  the  Court  upon  being  satisfied  that 
the  requisite  security  has  been  entered 
into  by  him,  shall  give  a  certificate  de- 
claring him  to  be  a  trustee  of  the  bank- 
ruptcy named  in  the  certificate,  and  such 
certificate  shall  be  conclusive  evidence  of 
the  appointment  of  the  trustee,  and  such 
appointment  shall  date  frova.  the  day  of 
the  certificate.  The  liquidation,  by  ar- 
rangement takes  place  nnder  section  125, 
and  by  sub-section  6  of  that  section  "  the 
certificate  of  the  registrar  in  respect  of 
the  appointment  of  any  trustee  in  the 
case  of  a  liquidation  by  arrangement  shall 
be  of  the  same  effect  as  a  certificate  of  the 
Court  to  the  like  effect  in  the  case  of  a 
bankruptcy,"  and  the  powers  of  a  trustee 
are  the  same  as  a  trustee  in  bankruptcy 
under  the  7th  sub-section.  The  appoint- 
ment of  the  trustee  in  fact  takes  place 
under  the  1st  sub-sectiou  of  the  125th 
section  at  a  meeting  of  the  creditors,  and 
under  the  4th  sub-section  the  proceed- 
ings in  liquidation  "  shall  be  deemed  to 
have  commenced,  as  from  the  date  of  the 
appointment  of  trustee." 

[Kellt,  C.B. — That  took  place  on  the 
28th  of  June.] 

But  the  certificate  is  necessary  to  clothe 
him  with  the  character  of  trustee,  and 
as  he  did  not  possess  that  character  when 
the  summons  issued,  it  was  not  issued  on 
the  application  of  the  trustee,  and  was 
therefore  void,  and  the  prisoner  was  not 
brought  before  the  registrar  by  a  sum- 
mons issued  in  accordance  with  the  96th 
section,  and  his  examination  therefore 
was  not  legal,  and  as  he  was  not  there- 
fore compellable  to  answer  the  questions 
the  answere  were  obtained  by  an  illegal 
compalsion  or  duress,  and  inadmissible. 

[Mellor,  J. — Assuming  your  construc- 
tion to  be  the  right  one,  was  the  defect 
anything  more  than  an  irregularity  ?  If 
he  had  at  the  time  of  the  taking  of  the  ex- 
amination objected  to  answer  the  ques- 
tions on  the  ground  that  the  summons 
had  been  improperly  issued,  it  might  have 
been    corrected,   for   at    that    time   the 
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oeriaficate  of  the  appointment  had  been 
made.  Mabtin,  B. — The  proceedings  in 
liquidation  are  on  the  prisoner's  own 
petition.] 

Next,  at  any  rate,  portions  of  the  ex- 
amination Tvere  inadmissible,  as  the 
answers  were  obtained  ander  the  infla- 
ence  of  threats  of  the  party  cross-examin- 
ing— The  Queen  v.  Garrett  (4),  The  Queen 
T.  Jarvie  (6).  [Certain  of  the  qTlestiona 
and  answers  were  here  referred  to,  bat  as 
this  point  became  immaterial,  it  is  not  fur- 
ther referred  to.]  Then  the  97th  section 
gives  power  to  the  "  Gonrt "  to  examine  ; 
therefore  it  was  not  competent  for  the 
registrar  to  have  taken  the  examination. 
Section  4  enacts  that  in  the  Act  the  word 
Court  should  -mean  the  Court  having 
jurisdiction  in  bankruptcy,  and  the  regis- 
trar shall  mean  the  registrar  of  the 
Court.  The  67th  section  enables  the 
judge  of  a  local  Court  to  delegate  to  the 
registrar  such  of  the  powers  vested  in 
him  by  this  Act  as  it  may  be  expedient 
for  the  judge  to  delegate  to  him,  but  there 
-was  in  the  present  case  no  evidence 'of 
any  such  del^ation. 

[Mellob,  J. — The  presumption  is  that 
the  officer  was  rightly  acting  tiU  yoa 
shew  the  contra]^.] 

Further,  the  questions  to  which  the 
objectionable  answers  were  given  were 
put  with  a  direct  view  to  a  criminal  prose- 
cution and  that  only.  [Certain  questions 
and  answers  were  here  referred  to.]  They 
may  be  put  to  get  at  his  dealings  but  not 
to  criminate  him. 

[Kelly,  C.B.— That  is  not  so.  If  the 
questions  are  confined  to  his  trade  deal- 
ings or  property,  though  the  answers  in- 
volve a  liability  to  criminate  him,  they 
may  nevertheless  be  put.  Btles,  J. — 
You  would  have  to  go  on  to  say  he  must 
not  be  asked  questions  which  may  indi- 
rectly tend  to  criminate  him.] 

/.  W.  Mellor,  for  the  prosecution. — 
The  summons  was  an  irregularity  and  did 
not  make  the  subsequent  proceedmgs  void. 
The  title  of  the  trustee  had  been  per- 
fected before  the  appearance  to  be  ex- 
amined. 

(4)  Bean.  C.C.  232 ;  8.  c.  23  Law  J.  Rep.  (n.s.) 
M.C.  20. 
(6)  37  Law  3.  Rep.  (tr.s.)  M.C.  I. 


[Mastin,  B. — The  trustee  is  appointed 
exclusively  by  the  creditors.] 

Yes.  The  fourth  sub-section  of  the 
125th  section  shews  that  all  that  the 
registrar  has  to  inquire  about  is  as  to  the 
manner  in  which  the  resolution  appoint- 
ing him  has  been  passed. 

[Bkett,  J. — If  the  registrar  omitted  to 
give  a  certificate,  could  yoa  prove  the 
appointment  aliunde  ?  Mabtin,  B.— It 
seems  to  me  the  provision  of  the  18th  sec- 
tion as  to  the  appointment  of  the  trustee 
dating  from  the  certificate,  is  confined  to 
the  trustee  in  bankruptcy,  and  that  the 
6th  sub-section  of  section  125  does  not 
apply  that  provision  to  the  trustee  in 
liquidation.  The  provision  as  to  the  date 
only  appUes  where  the  appointment  is 
made  ly  the  Court.] 

In  bankruptcy  where  the  appointment 
is  by  the  Court  the  17th  section  provides 
that  the  registrar  shall  act  as  trustee,  but 
there  is  no  such  provision  where  the 
trustee  is  appointed  in  the  commencement 
by  the  creditors. 

\WaMy  referred  to  section  13  giving 
the  Court  power  to  appoint  a  receiver 
after  the  presentation  of  the  petition  and 
to  ^x  pwrte  Isaac  (6) .  ] 

The  title  of  the  trustee  in  liquidation  to 
the  debtor's  property  relates  back  to  the 
fiUng  of  the  petition,  notwithstanding  that 
sub-section  4  of  section  125  says  that  the 
liquidation  shall  be  deemed  to  have  com- 
menced from  the  date  of  the  appointment 
of  trustee — Ex  parte  Buignan ;  re  Bissell 
(7).  By  the  7th  sub-section  of  the  125th 
section  ihe  trustee  in  liquidation  is  sub- 
stituted  for  the  trustee  in  bankrupt(r^; 
all  the  provisions  of  the  Act  as  to  the  one 
are  to  apply  to  the  other,  and  that  clause 
says  that  in  construing  such  provisions 
the  appointment  of  a  trustee  under  a 
liquidation  shall,  according  to  circum- 
stances, be  deemed  to  be  equivalent  to, 
and  a  substitute  for,  the  presentation  of  a 
petition  in  bankruptcy,  or  the  service  of 
such  petition,  or  an  order  of  adjudication 
in  bankruptcy.  But  it  is  further  con- 
tended that  by  appearance,  according  to 
the  exigency  of  the  summons,  without 

(6)  40  Law  J.  Rep.  (n.s.)  Bankr.  19 ;  s.  c.  Law 
Rep.  6  Chanc.  App.  58. 

(7)  40  Law  J.  Rep.  (if.8.)  Bankr.  38,  68;  s.  c 
Law  Rep.  6  Chanc  App.  605. 
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objection,  he  waived  snch  an  objection  as 
this— !Z7ie  Queen  v.  Fle(elier(8),  Turner 
V.  The  Postmaster  QenercU  (9),  The  Qiieen 
V.  Shaw  (10).  Further,  if  there  was  no 
jnrisdiction  to  take  this  examination  com- 
pnlsonly,  then,  inasmuch  as  the  defen- 
dant appeared  and  gave  his  examination 
without  objection,  the  statement  was 
Yolontary,  and  therefore  admissible  in 
evidence — The  Queen  y.  Sloggett  (11). 

f  Cur.  adv.  vtdt. 

The  following  judgments  were  g^ven 
on  November  23 : 

Kelly,  C.B. — We  are  all  of  opinion 
that  this  conviction  should  be  affirmed. 
Two  questions  were  argued  at  the  bar,' 
the  first   was  one  of  very  general  im- 
portance, and  the  other  was  pecuhar  to 
the  circumstances  of  the  present  case.    It 
was  argued  that  the  summons  issued  and 
served  upon  the  prisoner  to  attend  and  be 
examined  was  illegal   and  void   on  the 
ground  that  it  was  issued  before  a  certifi- 
cate of  the  appointment  of  the  trustee  had 
been  given  by  the  registrar,  and  on  the- 
application  of  the  trustee,  who,  although 
he  had  then  been  appointed  trustee  by  tihe 
creditors,  had  not  been  declared  trustee 
by  a  certificate  of  the  registrar,  and  there- 
fore it  did  not  make  it  compulsory  on  the 
priscmer  to  attend  for  examination.      I 
pronounce  no  opinion  on  that  question, 
because  I  think  that  the  defect,  if  any, 
was  cured  by  the  presence  of  the  party 
summoned,  and  his  voluntary  submission 
to  be  examined.     The  96th  and  97th  sec- 
tions of  the  Bankruptcy  Act,  1809,  upon 
which  the  validity  of  the  summons   de- 
pends,  merely  refer  to  process  or  the 
mode  of  bringing  the  party  before  the 
Conrt.     Here  the  prisoner  appeared,  and 
it  would  be  a  violation  of  i^e  rules  of 
procedure  as  well  as  of  common  sense 
not  to  say  that  the  prisoner  having  known, 
as  he  must  have  done,  of  the  proceedings 
in  the  liquidation  of  his  afiairs,  notwith- 
standing attends  voluntarily  and  submits 

-       (8)  40  Law  J.  Rep.  (k.8.)  M.C.  123;  s.  c.  Law 
Bep.  2  C.CJt.  320. 

(9)  34  Law  J.  Eep.  (h.s.)  M.C.  10. 

(10)  34  Law  J.  Rep.  (k.8.)  M.C.  169. 

(11)  Dears.  C.C.  656 ;  s.  c.  25  Law  J.  Eep.  (n.s.) 
M.C.93,  '   ^      ' 


to  be  examined,  that  circumstance  cures 
the  defect,  and  that  therefore  the  answers 
he  gave  were  voluntary,  and  were  ad- 
missible against  him. 

Martin,  B. — I  am  of  the  same  opinion. 
The  petition  in.  liquidation  in  the  form 
given  in  the  rules  alleges  that  your  peti- 
tioner is  unable  to  pay  his  debt*,  and  is 
desirous  of   instituting    proceedings  for 
liquidation  of  his  affiurs,  and  hereby  snb- 
mits  to  the  jurisdiction  of  this  Conrt  in 
the  matter  of  such  proceedings.     That  is 
the  beginning  of  matters,  and  here  that 
petition  was  presented  on  the  8th  of  June. 
On  the  26th  of  June  a  meeting  of  cre- 
ditors took  place  and  a  trustee  was  ap- 
pointed. On  the  next  day  a  summons  was 
issued  to  the  trader  to  attend  and  be  exa- 
mined, and  he  attended  on  the  9th  of  July 
following.  He  had  all  that  interval  of  time 
to  consider  the  facts  relating  to  his  deal- 
ings, andhe  then  appeared,  made  no  protest, 
and  there  was  an  adjournment  to  the  12th. 
The  whole  examination  was  taken  down  in 
writing  and  read  over  to  him,  and  I  see 
that  he  signed  his  name  twelve  times  to  it, 
and  it  was  taken  on  two  different  days.  Yet 
it  is  contended  that  it  is  not  to  be  evidence 
against  him.      The  ground  of  objection 
put  forward  is  that  he  was  compelled  to 
criminate  himself.     No  doubt  by  the  law 
of  England  no  man  is  bound  to  criminate 
himself,  but  I  think  this  examination  was 
not  directed  to  criminate  him,  it  was  for 
a  civil  purpose.     I  cannot  see  how  thi» 
can  be  said  to  be  a  proceeding  for  the 
purpose  of  criminating  the  man,  but  there 
is  a  difference  of  opinion  in  the  Conrt  on 
this  matter.     The  Queen  v.  Seotl  (1)  has 
conclnsively  decided  that  the  examination 
of  the  bankrupt  in  a  similar  proceeding 
is  admissible  in  evidence  against  him,  and 
I  think  that  decision  ought  to  be  taken 
as  conclnsive.     If  this  was  a  lawful  ex- 
amination, then  it  comes  within  that  case. 
I  think  it  is  lawful  both  under  the  statute 
and  at  common  law.    Mr.  Waddy's  objec- 
tion was  that  under  the  96th  section,— 
which  enacts  that  the  Court  may,  on  the 
application   of  the  trustee  at  any  time 
a^r  an  order  of  adjudication  has  been 
made  against  a  bankrupt,  summon  before 
it  the  bankrupt,  and  if  any  person  so  sum- 
moned refuses  to  give  evidence  a  warrant 
may  issue,  and  the  97th  section,  which 
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gives  the  Conrt  power  to  examine  any 
person  so  bronght  before  it  concerning  his 
dealings  and  property,  and  proceedings  in 
liquidation  being  made  analogous  to  Imnk- 
rnptcy  proceedings, — before  the  sum* 
mons  could  issue  there  must  have  been  a 
certificate  of  the  appointment  of  the  trus- 
tee ;  .that  the  summons  gave  jurisdic- 
tion ;  and  that  being  issued  before  the 
certificate  was  given  it  was  unlawful.  I 
think  that  objection  wholly  fails,  and  that 
by  his  appearance  on  the  8th  of  July  the 
prisoner  gave  the  Court  jurisdiction,  though 
the  summons  was  futile  when  he  appeared. 
I  think,  therefore,  the  examination  was 
lawfully  taken  and  the  evidence  admis- 
sible, and  I  further  am  of  opinion,  thongh 
other  members  of  the  Court  may  not  be, 
that  the  proceedings  were  regular. 

Beett,  J, — I  am  of  the  same  opinion. 
It  was  argaed  that  the .  Judge  exercised 
his  authority  illegally.  It  was  said 
the  examination  was  illegal  because  the 
prisoner  was  summoned  before  the  ap- 
pointment of  the  trustee  was  registered. 
The  certificate  of  appointment  of  the 
trastee  was  said  to  be  a  condition  prece- 
dent to  the  right  of  the  registrar  to  take 
the  examination  of  the  bankrapt.  It  is 
useless  to  decide  whether  the  appoint- 
ment of  the  trustee  was  at  the  time  of 
the  resolution  of  creditors  or  of  regis- 
tration, and  I  now  a-ssume  that  it  was  not 
until  the  certificate  was  given.  The 
defendant  was  examined  aftor  that 
day,  and  his  e»uaination  was  lawfully 
taken  if  the  registrar  had  jurisdiction  to 
examine  him  at  the  time  he  did  so.  It  is 
wrong  to  say  it  was  a  condition  precedent 
that  the  prisoner  should  have  been  sum- 
moned according  to  the  provisions  of  the 
statute.  It  seems  to  me  that  when  you 
have  a  Court  with  jurisdiction  aliunde  it  - 
is  not  a  condition  precedent.  Mr.  Waddy, 
in  answer  to  a  question  of  mine,  tulmitted 
that  the  prisoner  might  have  been  in- 
dicted for  perjury,  and^I  think  that  he, 
by  that  answer,  in  a  great  measure  ad- 
mitted that  the  Court  had  competent 
jurisdiction.  I  assume,  therefore,  the 
summons  to  have  been  irregular,  but 
when  the  defendant  came  and  submitted 
himself  for  examination  the  irregularity 
was  cured,  and  he  was  propetly  before 
the  Court,  and  was  legally  compellable  to 


answer  the  questions  put  to  him.     The 
case  is  within  the  decisions  of  The  Queen  v, 
Scott  (1)  and  The  Queen  v.  Bobinson  (3). 
The  other  judges  concurred. 

Oonviction  affirmed. 

Attorneys — Clarke  &  Son,  agents  for  Terry  &  Co., 
Bradford,  Yorluhire,  for  the  prosecution ;  M.  K. 
Braund,  agent  for  J.  Green,  Bradford,  York- 
shire, for  prisoner. 


tuMZl^;CJ9k-£./Jif. 


[IN  THlf  COURT  OF  QUEEN'S  BENCH.J 

1872      r^^^    QDEEN,  ON   THE   PEOSECnTIOS 

Ma     7   1     °^    JDSTICES  OP  MIDDLESEX    (re- 

^    ■  |_  «pondenfe),t;.TATLOE(appeZZa?i<). 

Alehouse — License  for  Sale  of  Exciseahle 
Liquors — Applicationi,  to  Special  Sessions 
after  unsiKcessful  Application  to  General 
Sessiotis — Neglect  to  Appeal — New  Tenant 
—9  Geo.  4.  c.  CI.  s.  14. 

A  house  in  Middlesex,  kept  for  some  years 
as  aninn,  wider  9  Geo.  4.  c.  61,  was  in  Feb. 
ruanj,  1872,  left  by  the  liceiised  tenant,  who 
gave  up  possession  to  T.  In  March  folloW' 
ing,  at  the  annual  general  licensing  meeting, 
application  wasmadefora  license  on  behalf 
of  T.,  but  this  was  refused,  and  no  appeal 
was  made  from  the  decision.  The  license 
expired  on  April  5th,  when  the  house  was 
shut  up,  and  in  May  T.  applied  under  s.  14 
to  the  special  sessions  for  a  license,  who 
refused  it  on  the  ground  that  the  application 
had  been  already  disposed  of  at  tlie  general 
licensing  sessions  : — Held,  that  after  an  un- 
successful application  at  the  annual  general 
licensing  meeting,  T.  could  iiot  afterwards 
veneto  his  application  at  the  special  sessions. 

In  this  case  there  was  an  appeal  to  the 
General  Sessions  against  the  refusal  of 
justices  of  Middlesex  sitting  in  Special 
Sessions  to  grant  C.  Taylor  a  license  for 
his  house  in  Kensington  under  9  Geo.  4. 
c.  61.  s.  14  (1).  The  General  Sessions 
dismissed  the  appeal  subject  to  a  case,  of 
which  the  following  is  the  material  part^ 

(1)  By  9  Geo.  4.'c.  61.  s.  U,  If  any  person  duly 
licensed  under  this  Act  shall  (before  the  expira- 
tion of  such  license)  die,  or  shall  he  1>y  sickness 
or  other  infirmity  rendered  incnpable  of  keeping 
an  inn,  or  shall  become  bankrupt  ....  or  if  any 
person  so  licensed,  or  the  heirs,  executors,  adminis- 
trators or  assigns  of  any  person  so  licensed,  shall 
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The  Abbey  Twrem  had  been  licensed 
for  some  years  under  9  Geo.  4.  c.  61,  and- 
in  July,  1870,  the  tenant  transferred  his 
license  to  ona  Landen.  It  appeared  that 
during  Landen's  occupation  he  was  guilty  . 
of  misconduct,  and  he  gave  up  possession 
of  the  premises  to  the  appellant  on  Febru- 
ary the  0th,  1871.  In  the  same  month 
of  February,  Landen  applied  to  justices 
to  transfer  the  license  to  the  appellant, 
who  had  purchased  the  house  and  good 
trill,  but  the  application  was  refused. 
At  the  adjourned  General  Annual  Licens- 
ing Meeting  in  March,  1871,  Landen,  who 
had  given  up  possession  to  the  appelant, 
who  was  then  in  occupation,  applied  for 
a  license,  and  although  no  notice  had 
been  given  by  the  appellant  of  his  inten- 
tion to  make  the  application,  it  was  in 
fact  made  on  his  behalf  and  with  his 
assent.  The  application  was  refosed,  and 
no  appeal  was  made  to  the  General  Ses- 
sions under  section  27. 

The  license  having  expired  in  April, 
1871,  the  house  was  shut  up.  At  the 
next  Special  Licensiog  Sessions  after 
that  day,  4th  of  May,  1871,  the  appellant, 
who  was  then  in  occupation,  applied  to 
the  justices  to  grant  him  a  license  under 
section  14.  The  justices  refused  to  grant 
the  license  upon  the  ground  that  the 
renewal  of  the  license  had  been  refused 
at  the  previous  adjourned  General  Annual 
Licensing  Sessions,  and  that  there  had 
been  no  appeal  from  this  decision. 

A  fresh  application  under  the  same  scc- 


rfmove  from  or  yield  up  the  possession  of  tlio 
house  specified  iu  such  license ;  «r  if  the  oconpier 
of  any  such  house  being  about  to  quit  the  same 
shall  hare  wilfully  omitted,  or  shall  hare  neglected 
to  apply  at  the  general  annual  licensing  meeting, 
or  at  any  a<^jouriiment  thereof,  for  a  license  to 
continue  to  sell  cxciscable  liquors  by  retail  to 
bo  drunk  or  consumed  in  such  house,  it  shall  bo 
lawful  for  the  justices  assembled  .  .  .  ataspecial 
session,  bolden  under  the  authority  of  this  Act,  for 
the  division  or  pbice  in  which  the  house  so  kept 
or  hanng  been  kept  shall  be  situate,  in  any  of  the 
abore-mentioDcd  cases,  and  in  such  cases  only,  to 
grant  to  the  heirs,  executors  or  administrators  of 
the  person  so  dying  ...  or  to  any  now  tenant  or 
occupier  of  any  house  having  so  become  nnocca- 
pie.l  ...  a  license.  Provided  always  that  every 
such  license  shall  continue  in  force  only  from  the 
day  on  which  it  shall  be  granted  until  the  5th  of 
April  or  the  10th  of  October  then  next  ensuing,  as 
the  case  may  be. 


tion  was  made  by  the  appeUaat,  after 
giving  the  required  notioes,  at  the  next 
following  Special  Licensing  Sessions,  on 
the  4th  of  July.  The  justices,  after  hear- 
ing -the  case,  refused  to  grant  a  license, 
on  the  ground  that  the  case  did  not  come 
within  section  14. 

On  appeal,  the  General  Sessions,  after 
hearing  the  facts,  refused,  on  the  same 
ground,  to  grant  a  license,  and  dismissed 
the  appeal. 

The  house  had  been  pnqterly  conducted, 
except  while  Landen  occupied  it,  and  the 
appellant  is  a  proper  person  to  be  en- 
trusted with  a  license ;  and  it  is  admitted 
that  he  is  entitled  to  a  license  if  the 
justices  had  power  to  grant  it  under 
section  14.  The  house  is  a  suitable  house, 
and  if  licensed,  vrould  be  convenient  to 
the  neighbourhood. 

The  question  for  the  Court  was,  whether 
the  Special  or  General  Sessions  had  power 
to  grant  a  license  to  the  appellant  under 
section  14. 

Bosanqust  (on  May  1),  for  the  respon- 
dents, contended  that  the  case  was  not 
one  iu  which  a  license  could  be  granted 
under  9  Geo.  4.  c.  61.  s.  14,  .as  the  cir- 
cumstances were  not  similar  to  those 
enumerated  in  that  section.  Secondly, 
that  assuming  that  the  Special  Sessions 
had  jurisdiction  to  entertain  the  applica- 
tion, the  refusal  to  grant  die  license  at 
the  Licensing  Sessions  was  a  decision 
upon  the  very  point  in  dispute,  -which 
could  only  be  questioned  by  appeal  to  the 
General  Sessions,  and  not  by  a  separate 
application  to  the  Special  Sessions. 

McMahon,  for  the  appellant^  contended, 
first,  that  the  matter  was  not  res  judicata, 
as  the  Licensing  Sessions  had  given  no 
decision  on  the  merits ;  secondly,  that 
the  case  was  one  in  which  the  outgoing 
tenant  had  &iled  to  procure  a  renewal  of 
the  license  within  the  meaning  of  sec- 
tion 14. 

[An  adjournment  was  then  granted  to 
allow  evidence  to  be  produced  that  the 
decision  was  not  upon  the  merits,  but 
no  such  evidence  could  be  given.] 

Blackbhen,  J.  (on  May  7),  delivered 
the  judgment  of  the  Court  (2).— [The 
(2)  Blackburn,  J. ;  Mellor,  J. ;  and  Lush,  J. 


Digitized  by 


Google 


Vol.  42.] 


THE  DUTIES  OF  MAGISTRATES. 


15 


learned  Judge  stated  the  material  facts 
and  proceeded]. — It  appeared  that  Lan- 
den,  the  former  tenant  of  the  premises, 
having  given  np  possession  of  them,  the 
new  tenant  apphed  to  the  General  Licens- 
ing Sessions  held  in  March,  when  for  some 
reason  which  is  not  given  the  justices  re- 
fused the  license.  He  did  not  appeal  to' 
the  General  Sessions,  but  afterwards  went 
to  the  Special  Sessions  in  the  same  year 
and  asked  for  a  license.  It  was  objected, 
and  the  objection  has  been  renewed  before 
us,  that  having  made  an  unsuccessful 
application  at  the  General  Licensing  Ses- 
sions, he  could  not  afterwards  go  to  the 
Special  Sessions.  We  are  of  opinion  that 
the  objection  is  well  grounded,  and  that 
as  there  was  no  appeal  from  the  decision 
of  the  licensing  meeting  the  case  must  be 
lookedatasif  thedecision  hadbeenaffirmed 
on  appeal,  and  the  appellant  had  after- 
wards gone  to  the  Special  Sessions.  It  was 
BOggested,  however,  that  the  decision  had 
not  been  on  the  merits,  but  this  is  not 
disclosed  by  the  case.  We  think  that  the 
appellant  may  apply  for  a  license  at  any 
future  general  annual  meeting  but  that  he 
cannot  make  iixe  application  at  the  Special 
Sessions.  . 

Orders  confirmed. 


Attoraeys— H.  J.  &  T.   Child,   for    appoUiint; 
Allen  &  Sons,  for  respondents. 


[IN  THE  COURT  OF  QUEEN'S  BENCH.] 

(Jn  the  Second  Division  of  tlie  Court.) 

1872. 
June  10. 

July  6. 


■} 


TUB   QUEEN  V.   AEHITAOG   AND 
ANOTHEK,  JUSTICES,  ETC.  (1) 


Bastardy — Evidence — Death  of  Mother 
— Searing  at  Petty  Sessions — 7  &•  8  Vict, 
e.  101.  ».  3. 

Tlie  evidence  of  the  mother  of  a  bastard 
child;  who  is  an  applicant  for  an  affiliation 
order  against  the  putative  father,  is  neces- 
sary at  the  hearing  of  the  siimmons  hefore 
justices  sitting  in  petty  sessiotts  under  the 
8^9  Vict.  c.  101.  s.  3.     Therefore,  if  the 

(1)  Coram  Honnen,  J.,  and  Quain,  J. 


Tuother  die  after  making  lier  appHcationfor 
a  summons,  and  before  the  hearing  of  tlis 
summons  <U  petty  sessimis,  the  justices  have  . 
no  jurisdiction  to  malce  a/n  order  thereon. 

Semble,  it  may  be  otherwise  on  the  hear- 
ing of  an  appeal  against  an  affiliation 
order  under  8  Viet.  c.  10.*g.  6,  if  the  mother 
die  after  the  hearing  of  a  sumnwns  at  petty 
sessions,  and  if  she  has  been  examined  in 
the  presence  of  the  defendant  and  might 
Imve  been  cross-examined  by  him  at  the 
Petty  SessHms. 

RuLB  to  shew  cause  why  a  certiorari 
should  nob  issue  to  remove  an  order 
of  justices,  dated  the  12th  of  March, 
1872,  whereby  Wright  Brierly  was  ad- 
judged to  be  the  putative  father  of  the 
bastard  child  of  Jane  Jessop,  on  the 
ground  that  the  justices  had  no  jurisdic- 
tion to  hear  the  matter  after  the  death  of 
Jane  Jessop. 

The  material  facts  were  that  the  bastard 
child  was  bom  on  the  23rd  of  January, 
1872.  The  mother  applied  for  and  ob- 
tained a  summons  from  Armitage  (a  jus- 
tice) on  the  17th  of  February.  The  som- 
mons  was  served  on  the  putative  father. 
On  the  20th  of  February  the  mother  died. 
On  the  27th  of  February  the  summons  was 
heard,  and  the  hearing  adjourned  till  the 
12th  of  March,  and  further  adjourned  till 
the  19th. 

At  the  hearing  on  the  27th  of  Febru- 
ary, the  attorney  for  the  putative  father 
objected  the  want  of  jurisdiction  of  the 
justices  to  make  the  order  on  the  ground 
of  the  death  of  the  mother,  and  the  con- 
sequent absence  of  her  testimony.  An 
attorney  appeared  on  behalf  of  the  mother 
of  the  deceased  woman  in  support  o^  the 
application,  and  applied  for  the  appoint- 
ment of  guardian  for  the  cUild.  Subject 
to  the  protest  of  the  attorney  for  the 
putative  father  a  female  witness  was  ex- 
amined, and  deposed  to  acts  of  familiarity 
between  the  deceased  and  Brierly. 

At  the  final  hearing  on  the  19th  of 
llfarcb,  another  witness  was  examined, 
and  the  evidence  left  no  doubt  on  the 
minds  of  the  justices  as  to  the  paternity 
of  the  child. 

Sir  J.  KarslaJce  (A.  L.  Smith  with  him), 
appeared  on  behalf  of  the  justices. 
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Waddy  shewed  canse. — ^The  question  is 
whether  an  affiliation  order  can  be  made 
without  hearing  the  evidence  of  the  mother. 
By  the  3rd  section  qf  7  &  8  Vict.  o.  101. 
the  justices  "shall  hear  the  evidence  of 
such  woman,  and  such  other  evidence  as 
she  may  produce,  and  shall  also  hear  anj 
evidence  tendered  by  or  on  behalf  of  the 
person  alleged  to  be  the  father  ;  and  if  the 
evidence  of  the .  mother  be  corroborated 
in  some  material  particular  by  other  testi- 
mony to  the  satisfaction  of  the  said  jus- 
tices, they  may  adjudge  the  man  to  be  the 
futative  father  of  such  bastard  child." 
'rior  to  this  statute  the  mother,  being 
a  party  to  the  proceeding,  could  not  have 
been  heard,  and  the  effect  of  this  enact- 
ment is  merely  to  enable  the  justices 
at  petty  sessions  to  hear  the  evidence  of 
the  mother,  and  requires  them  in  such 
case  not  to  be  content  with  such  evidence, 
but  to  take  corroborative  testimony.  Sec- 
tion 2  of  the  same  Act  points  out  a  dis- 
tinction between  the  evidence  required  on 
an  application  made  before  the  birth  of 
the  child,  and  one  made  more  than  twelve 
months  afterwards.  In  the  latter  case 
there  must  bo  "  proof  that  the  man  alleged 
to  be  the  father  has,  within  twelve  months 
next  after  the  birth,  paid  money  for  its 
maintenance."  In  the  former  case  the 
woman  must  "  make  a  deposition  upon 
oath  stating  who  is  the  &thcr  of  such 
child."  As  the  3rd  section  only  applied 
to  petty  sessions,  the  woman  could  not 
have  been  examined  on  the  hearing  of  an 
appeal,  and  it  was  enacted  by  the  8  Vict, 
c.  10.  8.  6,  that  on  an  appeal  to  Quarter 
Sessions,  the  justices  "  shall  hear  the 
evidence  of  the  said  mother,  and  such 
other  evidence  as  she  may  produce,  &c., 
but  shall  not  confirm  the  order  so  ap- 
pealed against,  unless  the  evidence  of  the 
said  mother  shall  have  been  corroborated 
in  some  material  particular  by  other  tes- 
timony to  the  satisfaction  of  the  said  jus- 
tices."'^ 

[HAimEN,  J. — Yet  on  an  appeal,  in  case 
of  the  death  of  the  woman  after  the  order 
made,  the  justices  might  have  had  the 
advantage  of  her  evidence  with  the  cross- 
examination  upon  it.] 

TJie  Queen  v.  The  Justices  of  Buck- 
iiighamshtre  (2)  merely  decides  that  the 
(2)  U  Law  J.  Kcp.  (H.S.)  M.C.  4S. 


corroborative  evidence  must  appear  on 
the  face  of  the  order  to  have  been  taken 
on  oath.  Tlie  Queen  v.  The  Justices  of  Mid- 
dlesex (3)  merely  decides  that  the  mother 
is  made  by  the  statute  8  &  9  Vict.  c.  10. 
s.  6  a  competent  witness  to  prove  the  re- 
ceiving of  notice  of  appeal,  as  such  proof 
was  part  of  the  trial  by  the  appeal  within 
that  section.  The  Queeti  v;  Tlie  Justices  of 
Buckinghamshire  (4)  shews  that  on  an  ap- 
peal under  these  Acts,  the  corroborative 
evidence  in  support  of  the  woman's  evi- 
dence may  be  dispensed  with.  Then  if  that 
bo  the  case,  why  should  not  the  mother's 
if  it  be  not  required  ? 

[Hannen,  J. — Erie,  J.,  there  says,  that 
when  judgment  had  been  given  on  the 
point  of  jurisdiction,  the  appellant  said 
tiiere  was  no  further  objection,  and  the 
'order  waus  of  course  confirmed.] 

It  is  no  objection  that  the  putative 
father  is  deprived  of  his  appeal,  by  reason 
of  not  having  the  mother  to  send  notice 
to  of  his  having  entered  into  the  necessary 
recognizance  and  of  appeal,  because  it 
was  decided  in  The  Queen  v.  The  Justice* 
of  Leicestershire  (5)  that  the  sessiona 
could  not  refuse  to  hear  the  appeal  on 
that  ground,  as  the  appellant  was  excused 
from  giving  such  notices  by  the  act  of  God. 
The  mother  might  be  an  idiot  or  become 
lunatic  immediately  consequent  upon  the 
birth,  and  in  such  case  the  statute  can 
never-  have  intended  so  unreasonable  a 
thing  as  to  have  deprived  the  child  of  its 
support  by  the  father. 

Besley,  in  support  of  the  rule. — The 
evidence  of  the  mother  is  imperatively 
required  to  enable  the  justices  in  petty 
sessions  to  make  an  affiliation  order.  Tlw 
history  of  this  enactment  is  dated  £rom 
the}  4  4  5  Will.  4.  c.  76.  By  section  69 
of  that  Act,  all  prior  Acts  enabling  the 
mother  of  any  bastard  child  to  affiliate 
the  same  on  the  reputed  father  are  re- 
pealed, and  by  section  72  it  is  enacted 
in  cases  of  bastardy  and  the  inability  of 
the  mother  to  maintain  the  child  and  its 
chargeabOity,  the  guardians  of  the  parish 
or  union  may  apply  to  the  quarter  ses- 
sions for  an  order  «n  the  putative  father, 

(3)  17  Law  J.  Eep.  (».».)  M.C.  111. 

(4)  18  Law  J.  Rep.  (ir.s.)  M.C.  113. 

(6)  16  Q.B.  Kep.  88 ;  e.  c.  19  Law  J.  Rep.  (.x.s.) 
M.C.209. 
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and  the  Gonrt  is  to  hear  both  parties ; 
bat  it  is  provided  that  no  order  on  the 
putative  &ther  shall  be  made  "  unless  the 
evidence  of  the  mother  of  such  bastard 
child  shall  bo  corroborated  in  some  mate- 
rial particular  bj  other  testimony  to  the 
satisfaction  of  the  Court."  In  The  King  v. 
Bavenstone  (6),  before  that  statute,  it  was 
held  that  the  sessions  could  make  an  order 
of  affiliation  after  the  death  of  the  woman 
who  in  that  case  died  in  childbirth,  but 
that  was  on  the  ground  that  tho  justices 
had  before  them  her  evidence,  taken  bo- 
fore  a  justice,  according  to  the  6  Greo.  2, 
c.  31,  then  in  force,  and  that  such  evi- 
dence was  admissible  ;  but  in  the  present 
case  there  was  no  evidence  of  the  mother 
before  the  justices.  The  King  v.  Clayton  (7) 
amounts  to  the  same  thing.  The  2  &  3 
Vict.  c.  85,  first  enabled  justices  in  petty 
sessions  to  make  orders  in  bastardy  cases. 
In  The  Queen  v.  Bead  (8)  it  was  held  that 
the  order  is  bad,  if  it  do  not  shew  on  its 
face  that  the  mother's  evidence  was  corro- 
borated in  some  material  particular  which 
could  not  be  if  there  were  no  evidence  of 
the  mother — Tlie  Queen  v.  Maude  (9),  and 
8  &  9  Vict.  c.  10.  s.  4. 

WcuUhj  referred  to  The  King  v.  Evo  (10). 
Cur.  acb).  vuU. 

Judgment  was  (on  July  6)  delivered 
by- 

Hannen,  J. — This  was  a  rnlo  for  a  cer- 
tiorari to  bring  up  a  bastardy  order  of 
justices  for  the  purpose  of  its  being 
quashed.  The  material  facts  are  these: 
A  bastard  child  was  bom  on  the  28rd 
of  January,  1872.  On  the  17th  of  Feb- 
ruary the  mother  made  application  to 
a  justice  for  a  summons  against  the  al- 
leged father  under  the  7  <fe  8  Vict.  c.  101. 
B.  2.  On  the  20th  of  Febraary  and  be- 
fore-the  hearing  of  the  summons  tho 
mother  died.  On  the  27th  the  summons 
was  heard,  and  an  order  made  against 
the  alleged  father.  The  question  wo  have 
to  determine  is,  whether  the  order  was 
properly  made  without  the  evidence  of 

(6)  6  Tern  Bop.  373. 

(7)  3  East  68. 

(8)  9  Ai  &  E.  819  ;  s.  c.  8  Law  J.  Eon.  (x.s.) 
M.C.  19. 

(9)  11  Law  J.  Bep.  (na)  M.C.  120. 

(10)  2  Shower  266. 

Kkw  •Series,  42, — Mxa,  QiS, 


the  woman  herself.  This  depends  upon 
the  construction  to  be  put  on  the  3rd  sec- 
tion of  the  above  cited  Act.  By  that  sec- 
tion it'  is  enacted,  that  after  the  birth  of 
such  bastard  child,  on  the  appearance  of 
the  person  so  summoned,  the  justices  in 
petty  sessions  shall  hear  the  evidence  of 
such  woman,  and  such  other  evidence  as 
she  may  produce,  and  if  the  evidence  of  the 
mother  be  oorrolrarated  in  some  material 
particular  by  other  testimony  to  the  satis- 
&ction  of  the  justices,  they  may  adjudge 
tho  man  to  be  the  putative  father  of  such 
bastard  child.  It  was  contended  in  op- 
position to  the  rule  that  the  object  of  this 
section  was  merely  to  clear  up  doubts  as 
to  tho  admissibility  of  the  evidence  of 
the  mother,  and  that  it  did  not  render  it 
obligatory  that  such  evidence  should  be 
given  if  other  sufficient  proof  could  be 
afforded;  and  it  was  argued  that  this 
construction  was  to  be  adopted  rather 
than  one  which  would  render  proceed- 
ings in  bastardy  impossible,  not  only 
in  case  of  the  death  of  the  mother,  but  also 
in  case  of  her  being  of  unsound  mind,  or 
otherwise  incapable  of  being  a  witness. 
We,  however,  are  of  opinion  that  the 
statute  makes  it  necessary  that  tho  mo- 
ther shall  be  called  as  a  witness.  The 
remedy  provided  is  given  to  the  mother 
only.  In  the  event  of  her  death  without 
having  made  an  application,  it  is  clear 
that  no  one  else  can  take  proceedings 
against  the  supposed  father.  It  was  to 
be  expected,  therefore,  that  in  the  event 
of  the  death  of  the  mother  before  the 
'hearing  of  the  summons,  proceedings 
which  could  not  in  that  state  of  circum- 
stances have  been  instituted,  should  not 
further  be  prosecuted.  But  we  ore  fur- 
ther of  opinion  that  it  was  the  intention 
of  the  Legislature,  having  regard  to  tbs 
peculiar  nature  of  such  enquiries,  that 
the  mother  should  support  her  accusation 
by  her  oath,  and  submit  herself  to  cross- 
examination.  The  paternity  of  the  child 
is  a  fact  to  which  no  evidence  can  be 
satisfactory  without  the  statement  of  the 
mother,  and  the  peculiar  language  of  the 
statute,  requiring  that  the  evidence  of 
the  mother  shall  be  corroborated  by  other 
testimony,  cannot,  as  it  seems  to  us,  be 
given  reasonable  effect  to  without  holding 
that  the  mother  herself  must  be  a  witness 
i) 
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on  her  own  behalf.  With  regard  to  the 
instances  of  alleged  hardship  in  which 
the  production  of  evidence  of  the  mother 
may  be  impracticable,  it  is  safficient  to 
say  that  these,  if  within  the  contempla- 
tion of  the  Legislature,  were  probably 
deemed  to  be  of  snch  rare  occurrence  as 
not  to  make  it  expedient  to  make  an  ez- 
ception  in  their  favour  from  the  general 
law  applicable  to  this  peculiar  class  of  cases. 
We  do  not  pronounce  any  opinion  upon 
the  effect  of  the  death  of  the  mother  after 
the  hearing  and  before  the  appeal.  That 
would  undoubtedly  be  subject  to  'Con- 
siderations which  it  is  not  necessary  to 
entertain  in  this  case.  For  these  rea- 
sons we  think  that  the  rule  should  be 
made  absolute. 

Rule  absolute. 

Attorneys  —  Edwards,  Layton  &  Jaqnes,  agents 
for  Brook,  Freeman  &  Batlny,  Iliiddersfield,  for 
the  prosecutors  ;  Shum  &  Croosraon,  agents  for 
John  Sykes,  Huddorefiold,  for  the  justices. 


1872. 
June  25.. 


[IN  THE  EXCHEQUEB  CHAMBER.] 
(Errvr  from  the  Couii  of  Exchequer.) 

"WHITECHURCH  AND  OTHERS, 
CHURCHWABDENS  AND  OVER- 
SEEKS  OF  THE  POOR  OP  ST. 
MARY,  EOTHEEHITHE,  IN  THE 
COnNXT  OF  SURREY  V.  THE 
EAST  LONDON  RAILWAY  COM- 
PANY. 

Poor  Bate  —  Parochial  Bate  —  Lands 
taken  under  Act  of  Parliament — lAahilitij 
to  make  good  Deficieticy  in  Bates. 

The  defendants  were  authorised  by  their 
Special  Act  to  take  lands  in  several  parishes, 
and  to  construct  thereon  seven  railways, 
which,  when  completed,  wei-e  to  be  called  the 
East  London  BaUway.  Section  128  enacted 
tlmi  if  and.  while  the  defendants  were  pos- 
sessed under  this  Act  "of,  any  la7ids 
assessed  or  liable  to  be  assessed  to  any 
sewers  rate,  consolidated  rate,  poor-rate, 
.  police-rate,  m4iin  drainage  rate,  church- 
rate,  or  otiter  parochial  or  ward  rate,  they 
shall  from  time  to  time,  until  the  railway 
or  the  works  thereof  are  completed  and 
assessed  or  liable  to  be  assessed,  be  liable  to 
n>ake  good  the  deficiency  in  tlie  assessment 


for  such  rates  by  reason  of  those  lands 
being  taken  or  used  for  the  purposes  of  the 
railway  or  works."  The  defendants  took 
for  the  purposes  of  the  Act  lands  in  B. 
parish  assessed  to  parochial  rates,  and  com- 
pleted tliereon  all  that  portion  of  railway 
No.  1  which  lay  within  B.  parish,  and  also 
the  stations  thereof.  They  were  constructing, 
but  had  not  completed,  the  rest  of  raHmay 
No.  1.  The  completed  portion  they  had  let 
to  the  B.  Company,  who  had  opened  U  for 
traffic,  and  now  occupied  and  worked  it  as 
a  railway.  The  defendants  had  also  taken 
lands  in  other  parishes,  whereon  they  had 
completed  railway  No.  4,  and  loere  con- 
structing, btit  had  not  completed,  the  remain- 
ing five  railways : — Held,  by  Willes,  J., 
Keating,  J.,  Lush,  J.,  and  Brett,  J.,  re- 
versing the  judgment  of  the  Court  of  Ex- 
chequer, that  the  liability  to  make  good  the 
deficiency  did  not  cease  until  the  whole  of 
the  railway  authorised  by  the  Special  Act 
was  completed. 

Contra,  by  Blackbubn,  J.,  and  Mellok, 
J.,  that  as  soon  as  any  portion  of  the  rcuL 
way  was  completed  a7id  beneficially  occu- 
pied, it  became  "  liable  to  be  assessed,"  attd 
the  defendants  ceased  as  to  that  portion  to 
be  liable  to  make  good  the  deficiency  in  the 
rates  under  section  128. 

The  Queen  v.  The  Metropolitan  District 
Railway  Company  affirmed. 

Error  brought  by  the  plsuntiff  on  a 
Special  Case  on  which  the  Court  of  Ex- 
chequer gave  judgment  for  the  defendants. 
The  material  parbs>of  the  case  are  set  oat 
in  the  report  below  (1).  It  need  only  be 
added  that  for  the  use  of  this  Court  a  new 
plan  had  been  prepared,  shewing  that  the 
scheme  was  designed  to  connect  the  Great 
Eastern  Railway  north  of  the  Thames 
with  the  London,  Brighton  and  South 
Coast  Railway  south  of  the  Thames ;  that 
railway  No.  1  was  by  far  the  largest  por- 
tion of  the  scheme ;  and  that  the  remain- 
ing six  railways  were  short  junctiong 
between  railway  No.  1  and  the  lines  of 
other  railways. 

Prentice  (^Morgan  Howard  with  him), 
for  the  plaintiffs,  contended  that  the  jodg- 
ment  below  was  wrong. 

Sir  J.  Karslake  {Poland  with  him),  for 

(1)  41  Law  J.  Hop.  (X.9.)  M.C.  12». 
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ihe  defendontB,  contended  that  the  jadg' 
ment  below  was  right.  One  error  of  the 
Queen's  Bench  in  The  Queen  y,  The  Me- 
irt^Utan  District  EaUioay  Company  (2) 
was,  in  assaining  that  if  only  a  section  of 
a  railway  is  completed  the  contribution  to 
rates  mnst  always  be  lower  than  if  the 
whole  railway  is  completed.  It  may  be 
BO  generally,  but  it  is  not  a  necessary  nor 
an  invariable  imle.  It  would  probably  not 
be  so  in  this  instance,  for  the  six  shorter 
railways  are  merely  branches  and  curves 
for  the  purpose  of  connecting  other  lines. 
In  practice;  railways  are  always  rated  in 
a  parish  according  to  their  earnings  in 
that  parish,  though  outgoings  are  some- 
times of  necessity  distributed  according 
to  mileage. 

[Bebtt,  J.— la  it  not  clear  that  the 
words  "  in  the  parish  "  must  be  read  into 
section  128  in  some  parts,  e.g.  after  " pos- 
sessed  of  any  lands  P  "  And  if  there,  why 
not  throughout  the  section  ?  The  idea  of 
a  parish  must  have  been  in  the  minds  of 
the  framers  of  the  section,  for  there  is  no 
assessment  and  no  deficiency  except  with 
reference  to  a  pariah.] 

Yes.  It  is  Bu£Bcient  for  this  case  to 
contend  that  as  soon  as  the  part  of  the 
railway  and  works  within  any  parish  is 
completed,  and  earning  money  as  a 
railway,  the  liability  to  make  up  the  defi- 
ciency ceases ;  but,  if  necessary,  we  should 
contend  that  under  this  section  if  only  a 
part  of  the  railway  and  works  authorised 
to  be  made  within  a  parish  were  com- 
pleted, leaving  the  rest  of  the  lands  autho- 
rised to  be  taken  in  that  parish  uncon- 
verted into  a  railway,  nevertheless  the 
liabUity  would  cease,  provided  the  com- 
pleted part  within  the  parish  were  earning 
money  as  a  raUway. 

FretUiee  was  heard  in  reply. 

Brett,  J. — Upon  the  best  construction 
I  can  give  to  this  section,  I  think  the 
judgment  of  the  Court  of  Exchequer  ought 
to  be  reversed.  I  think  that  the  words 
"  in  the  parish  "  must  bo  read  into  certain 
parts  of  section  128,  because  it  seems  to 
me  that  the  section  is  dealing  with  the 
liabilities  of  the  parish.  But  the  question 
seems  to  be,  whether  the  liability  is  to  be 
so  lidiited  as  it  will  be  if  the  words  "  in 
(2)  40  Lav  J.  Rep.  (i(.».)  M.C.  113. 


the  parish  "  are  read  in  after  the  words 
"the  railway;"  whether,  in  fact,  the 
clause  is  to  be  read  thus,  "  until  the  rail- 
way or  the  works  thereof  within  the 
parish  are  completed  and  assessed  or  liable 
to  be  assessed."  On  the  whole,  I  think 
those  words  ought  not  to  be  read  into  that 
part  of  the  section.  In  order  to  come  to 
a  contrary  conclusion  it  is  necessary  to 
insert  the  words;  the  words  themselves 
are  not  there,  and  unless  it  is  absolutely 
necessary  to  insert  them,  I  think  we  ought 
not  to  do  so. 

Beasons  have  been  given  why  they 
should  be  read  in,  and  also  why  they 
should  not  be  read  in.  The  reason  why 
they  should  be  read  in  is,  that  inasmuch 
as  the  land  which  had  been  assessed  to 
the  rates  in  the  parish  is  land  within  the 
parish,  the  railway  which  is  substituted 
for  that  land  should  be  treated  as  the  rail- 
way within  the  parish,  because  since  the 
rates  which  were  desti*oyed  through  the 
taking  of  the  land  by  the  railway  are  upon 
the  Ituid  within  the  parish,  the  liability 
of  the  company  in  respect  of  that  destruc- 
tion ought  to  be  done  away  with  as  soon 
as  the  company  have  given  to  the  parish 
something  which  may  be  assessed  in  the 
place  of  that  land,  that  is,  the  railway 
within  the  parish.  That  I  think  would  be, 
at  aU  events,  a  reasonable  ground  for  hold- 
ing that  the  words  should  be  read  in.  The 
reason  why  the  words  should  not  be  read 
in  is,  that  land  assessable  within  the  parish 
having  been  taken,  and  its  assessabiUty 
destroyed  by  the  railway,  the  foil  value 
of  that  land  as  a  railway  substituted  for 
what  was  before  assessable  land,  is  not 
developed  until  the  whole  of  the  railway 
— that  is,  the  railway  without  the  parie^ 
as  well  as  the  railway  within — is  com- 
pleted so  as  to  be  workable  as  a  railway. 
Those  reasons  seem  to  me  to  be  very 
nearly  balanced,  and  therefore  I  see  no 
sufficient  reason  why  the  words  of  that 
part  of  the  section  should  not  bo  read  in 
their  ordinary  sense. 

But  there  seems  to  bo  something  more 
than  that.  Section  2  of  the  defendants' 
Act  incorporates  the  Bailways  Clauses 
Consolidation  Act,  1845,  and,  as  a  part 
thereof,  the  interpretation  clause.  Now 
this  term,  "  the  railway,"  occurs  in  many 
other  parts  of  th9  defendants'  Act.    In 
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all  those  parts,  unless  there  is  something 
inconsifitent  with  the  interpretation  clanse 
of  the  BailwavB  Clauses  Consolidation  Act, 
the  term  "  the  railway "  in  the  defend- 
ants' Act  is  to  be  read  in  the  same  way  as 
the  term  "  the  railway  "  in  the  Railways 
Clauses  Consolidation  Act.  That  is  the 
effect  of  section  2  of  the  defendants'  Act. 
Inasmuch  as  the  reasons  for  and  against 
reading  into  sectioh  128  the  words  "  in 
the  parish  "  are  very  nearly  balanced,  I 
see  nothing  inconsistent  in  reading  the 
term  "the  railway"  in  section  128  ac- 
cording to  the  inten)retation  clause  in  the 
Bailways  Clauses  Consolidation  Act,  and 
I  think  therefore  it  must  be  so  read. 
If  it  is  so  read,  it  means  that  the  whole  of 
the  railway  authorised  to  be  made  by 
the  Act  must  be  substantially  completed 
before  this  liability  ceases.  Upon  that 
ground,  therefore,  I  think  that  the  lia- 
bility of  the  company  does  not  cease  until 
the  whole  of  the  railway  authorised  by 
the  Act  is  substantially  completed. 

Sir  John  Karslake  said  it  might  be  that 
some  one  station  or  some  small  spur  might 
never  be  finished,  and  that  it  could  not 
be  intended  that  the  liability  should  con- 
tinue for  ever.  I  apprehend  that  is  not 
the  meaning.  It  is,  xintil  the  whole  rail- 
way is  substantially  completed  so  as  to 
be  fit  for  working  as  a  nulway,  and  that 
when  that  state  of  things  occurs,  then  the 
liability  ceases,  but  not  till  then.  I  there- 
fore adhere  to  the  decision  of  the  Queen's 
Bench  in  The  Queen  v.  The  Metropolitan 
I>istriet  Railway  Company  (2). 

Lush.  J. — I  have  considered  the  argu- 
ments used  on  the  other  side  to  the  best 
of  my  ability,  and  I  adhere  to  the  opinion 
which  I  expressed  in  The  Qtceen  v.  The 
Metropolitan  District  Railway  Oompany  (2) . 

We  are  to  consider  what  it  is  probable 
the  Legislature  had  in  their  minds  when 
they  fiumed  section  128,  which  is  very 
nearly  in  the  same  terms  as  the  clause  in 
section  133  of  the  Lands  Clauses  Con- 
solidation Act,  1845.  Now  it  is  well 
known  that  in  making  an  application  for 
a  railway,  the  promoters  lay  before  the 
committee  estimates  of  the  probable 
traffic,  not  upon  a  single  given  fraction  of 
that  line,  but  on  the  whole  line.  It  is 
with  a  view  to  the  benefit  of  the  public  to 


be  derived  &om  the  whole  line,  as  well  as 
the  probable  remuneration  to  the  under- 
takers, that  Parliament  decides  upon  grant- 
ing or  refnsrag  what  is  asked  for.    The 
contention  is  that  the  parishes  through 
which  the  line  is  intended  to  run  shall 
not,  through  the  rateable  property  being 
demolished,  be  the  losers  while  tiie  line  is  in 
the  course  of  construction;  nor,  as  I  think, 
until  the  line  shall  be  so  far  completed 
that  the  parishes,  in  lieu  of  the  rateable 
tenements'  taken  away  by  the  promoters, 
shall  have  the  benefit  of  the  rateable  valoe 
which  the  contemplated  traffic  upon  the 
whole   line   shall   bring   them.      That  I 
think  must  be  supposed  to  have  been  in 
the  mind  of  the  Legislature  when  they 
iramed  the  clanse.     [His  Lordship  read 
section  128.]     I  think  that  having  that 
in  contemplation,  the  words,  "the  rail- 
way," according  to  the  natural  constric- 
tion of  the  words,  mean  not  that  portion 
of  the  railway  which  may  run  through  a 
particular   parish,  but  the   scheme  as  a 
whole  which  is  before  the  Legislature, 
which  the  promoters  are  asking  for,  and 
which  the  Act  itself  authorises  to  be 
made. 

That  would  be  my  decision  if  wo  bad 
nothing  but  the  general  Act  to  resort  to, 
and  if  we  had  no  other  clause  in  this  Act 
but  section  128  ;*  but  there  are  other  por- 
tions of  this  Act  which,  it  appears  to  me, 
strengthen  that  view  and  shew  that  that 
is  the  only  true  construction  to  put  upon 
section  128.  Several  parishes  appear  to 
have  brought  forward  their  clauses,  and 
to  have  procured  them  to  be  inserted  witii 
a  view  to  their  own  interest. 

Section  77  is,  I  suppose,  brought  for- 
ward by  the  parish  of  St.  Leonard, 
Shoreditch.  That  section  is  diffeientiy 
worded,  and,  as  I  read  it,  that  panMi 
appears  to  have  been  satisfied  with  some- 
thing less  than  what  is  given  in  sec- 
tion 128.  It  is — "  And  whereas  by  reason 
of  the  construction  of  the  said  railway 
and  the  taking  down  of  houses,  buildings 
and  other  premises  and  conveniences,  and 
the  taking  of  land  in  pursuance  of  this 
Act,  deficiencies  may  arise  in  the  assess- 
ments for  the  poor  and  other  rates  in  tiie 
said  parish  '  of  St.  Leonard,  Sh(»«ditch, 
through  which  the  said  line  of  railway  is 
intended  to  pass :  be  it  therefore  enacted 
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that  the  Baid  companj  shall,  from  and 
after  the  period  trhen  any  land,  hoase, 
bnildings,  hereditaments  or  premises  shall 
be  taken  or  become  nnoccupied  or  nn- 
tenanted  by  reason  of  the  same  being 
required  for  the  purposes  of  the  said  rail- 
way by  notice  from  the  company  up  to 
the  period  when  the  said  railway  shall  he 
assessed  to  such  rates  as  aforesaid,  be  as- 
sessed and  rated  for  the  same  premises 
respectively  in  snch  sum  and  snms  of 
money  as  the  same  vrere  assessed  and 
rated  previously  to  the  passing  of  this 
Act  .  .  .  ."  Therefore  that  makes  the 
liability  of  the  company  to  make  good  the 
deficiency  continneonly  until  the  railway  in 
that  parish  shall  be  assessed.  They  appear 
to  have  been  content  with  that.  Now 
section  128,  providing  for  parishes  which 
have  not  a  special  clause,  says — "  Until 
the  railway  or  the  works  thereof  are 
completed  and  assessed."  Section  77 
says  nothing  about  the  railway  being 
completed. 

Then  comes  section  109,  which  the 
Whitechapel  parish  appear  to  have  pro- 
cured, and  which  is  more  favourable  for 
that  parish.  "  While  the  company  are  pos- 
sessed under  the  authority  of  this  Act  of 
any  lands,  houses,  buildings  or  other  pro- 
perty assessed  or  liable  to  be  assessed  to 
any  parochial  or  other  general  or  special 
rate,  and  until  any  works  to  be  con- 
structed under  the  authority  of  this  Act 
in  the  Whitechapel  district  are  bo  far 
completed  as  to  be  assessed  or  liable  to 
be  assessed  to  an  amount  equal  to  or 
greater  than  the  aggregate  amount  of  the 
gross  rateable  value  of  the  same  lands, 
houses,  buildings  and  property  for  the 
twelve  months  immediately  preceding  tho 
pa.ssing  of  this  Act,  tho  company  shall  be 
liable  to  make  good  the  deficiency  in  the 
assessment  for  such  rates  by  reason  of 
such  lands,  houses,  bnildings  or  property 
being  taken  or  used  by  them  for  tho 
purposes  of  this  Act,  and  the  deficiency 
shall  be  computed  according  to  the  rental 
at  which'  such  lands,  houses,  buildings 
and  property  respectively  were  rated  as 
aforesaid." 

Therefore  the  St.  Leonard,  Shoreditch, 
clause  says  that  until  the  railway  in  that 
parish  shall  be  assessed  the  company  shall 
make  up  the  defioienoy.     The  White- 


chapel clause  says  uo  matter  whether  the 
whole  railway  is  completed  or  not ;  until 
the  assessment  of  the  railway  in  that 
parish  shall  raise  an  amount  equal  to  that 
which  was  raised  from  the  rateable  pro- 
perty which  the  company  took  away,  they 
shall  continue  to  make  up  the  deficiency, 
however  long  it  may  be.  Then  comes 
section  128,  applicable  to  all  other 
parishes,  which  says  they  shall  make  np 
the  deficiency  until  the  ra'ilway  and  the 
works  thereof  are  completed  and  as- 
sessed. 

I  quite  agree  that  section  128  is  capable 
of  the  construction  contended  for  by  Sir 
John  Karslake,  but  when  I  consider  that 
this  section,  with  the  other  two  I  have 
mentioned,  is  evidently  put  in  in  the 
interest  of  parishes,  I  think  that  where 
it  Is  capable  of  two  constructions,  that 
one  must  be  adopted  which  will  fur- 
ther the  interest  of  the  parishes,  and  so 
promote  the  object  for  which  the  section 
was  inserted. 

Mellob,  J. — I  am  of  opinion  that  the 
judgment  of  the  Exchequer  should  be 
affirmed.  The  defendants  were  authorized 
by  their  Act  to  construct  a  railway ;  they 
have  actually  constructed  the  part  lying 
within  Botherhithe  parish,  and  the  part  so 
constructed  is  now  actually  at  work  and  in 
use  as  a  railway  under  a  lease  to  the 
London,  Brighton  and  South  Coast  Bail- 
way  Company.  I  have  always  understood 
the  rule  to  be  that  a  railway  in  any  par- 
ticular parish  was  to  be  rated  according 
to  its  earnings  in  that  parish.  If  there 
is  a  subject  capable  of  being  used  and  let 
to  the  hypothetical  tenant,  it  then  becomes 
adscssablo  to  the  rates  according  to  its 
actual  value.  , 

That  being  tho  state  of  tho  facts  and 
of  tho  law,  section  128  certainly  affords 
abundant  ground  for  the  decision  of  the 
Conrt  below.  So  far  as  the  interest  of 
the  parish  is  concerned,  the  parish  ob- 
tains, I  think,  all  that  it  was  the  intention 
of  the  legislature  it  should  obtain.  The 
Legislature  in  effect  say  to  the  railway 
company — "  You  are  going  to  take  profit- 
able propei'ty  within  the  parish,  to  con- 
vert it,  and  to  create  something  in  its 
place.  That  will  take  time;  therefore, 
whilst  the  process  of  conversion  is  going 
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on,  yon  miutt  make  good  the  deficiency." 
lint  as  soon  as  the  railway  is  completed 
so  as  to  be  assessed  in  the  parish,  it  he- 
comes  complete  within  the  conditions  of 
the  section  as  to  the  time  yihen.  the  con- 
tribntion  is  to  cease. 

I  draw  a  different  inference  &om  the 
clanscs  cited  by  my  brother  Lnsh  from 
that  which  he  has  drawn.  By  one  of 
these  clauses  (section  109)  a  parish,  which 
it  seems  was  not  satisfied  with  the  general 
section,  has  obtained  special  advantages 
for  itself;  but  if  the  decision  of  The 
Queen  Y.  The  Metropolitan  District  Railway 
Campany  (2)  is  right  in  its  interpretation 
of  the  meaning  of  the  general  section,  I 
do  not  see  what  the  object  of  the  special 
section  was ;  for  if  the  effect  of  section  128 
is  that  which  is  given  to  it  by  that  de- 
cision,  the  special  section  was  unneces- 
sary ;  the  inference  to  be  deduced  appears 
to  me  therefore  rather  to  detract  from 
than  to  support  the  force  of  the  argu- 
ment in  favour  of  that  construction  of  the 
general  section. 

The  128th  section  is,  as  was  said  in  the 
Court  below,  very  like,  though  somewhat 
differing  from,  section  133  of  the  Lands 
Clauses  Act,  1845,  and  may  be  properly 
construed  by  reference  to  that  section. 
Therefore  the  cases  suggested  by  my 
brother  Blackburn  during  the  argument 
of  railways  constructed  in  portions  may 
be  fairly  put  by  way  of  illustration.  I 
cannot  but  think  that  the  meaning  was 
that  when  a  railway  is  constructed  in 
portions,  and  when  any  portion  is  so  far 
completed  as  to  be  of  an  assessable  value, 
the  obligation  to  make  good  the  deficiency 
is  to  cease. 

I  admit  that  the  clause  is  capaUo  of 
the  opposite  construction,  and  that 
without  doing  any  injustice  to  the  rail- 
way company  it  might  be  provided 
that  any  deficiency,  bo  fap  as  it  is  oc- 
casioned by  the  railway  company,  should 
be  made  good  by  them.  But,  notwith- 
standing, I  think  the  intention  was  that 
the  obligation  should  only  continue  until 
the  company  should  have  given  the  parish 
an  opportunity  of  assessing  its  works. 
That  is,  I  think,  the  true  construction  of 
the  clause  in  question,  viz.,  that  when  the 
railway  is  in  fact  made  in  a  parish,  that 
is,  when  it  is  so  &r  completed  as  to  be  in 


a  condition  to  command  a  rent  and  to  be 
used  as  a  railway,  the  obligation  ceases. 

Kkatino,  J. — Considering  the  difference 
of  opinion  that  exists  as  to  the  construc- 
tion of  this  Act  of  ParUameni,  one  must 
naturally  feel  some  hesitation  in  express- 
ing an  opinion,  but  I  have  seen  no  reason 
to  change  the  view  I  took  in  The  Queen 
v.  The  Metropolitan  District  Railway  Com- 
pany (2).  The  question  arising  on  this 
Act  of  Parliament  is  certainly  not  more 
obscure  than  the  question  in  that  case. 
The  first  and  great  object  of  this  Act  of 
Parliament  is  expressed  clearly  to  be  the 
connection  of  railways  on  one  side  of  the 
Thames  with  railways  on  the  other  side 
of  the  Thames  by  means  of  the  Thames 
Tunnel.  There  is  also  a  subsidiary  ob- 
ject, viz.,  the  communication  with  certain 
other  railways,  but  the  great  object  is 
not  to  make  a  fragment  or  a  portion  of 
the  scheme,  but  to  establish  the  connec- 
tion between  the  railways  on  either  side 
of  the  Thames.  The  company  go  to 
Parliament  to  get  powers  for  tiuA  pur- 
pose, and  it  appears  that  in  order  to 
accomplish  that  object  they  must  or  may 
in  the  first  instance  inflict  injury — indeed 
unless  they  did  inflict  injury  the  question 
could  not  arise — npon  some  of  the  parishes 
through  which  they  pass,  because  they 
propose  to  take  a  number  of  houses  down 
which  contributed  to  the  rates.  Then 
Parliament  imposes  upon  them  the  obli- 
gation, which  one  would  think  was  ex- 
tremely just,  namely — "  You  shall,  up  to 
some  time  or  another  at  aU  events,  make  up 
the  deficiency  to  those  parishes  in  respeet 
of  that  of  which  you  deprive  them."  I 
think  that  is  highly  reasonable ;  but  the 
question  is,  up  to  what  time  are  they  to 
make  up  that  deficiency  ?  Now,  merely 
looking  at  the  probable  intention  of  the 
Legislature  to  cany  out  their  views  of 
justice,  it  appears  to  me  that  a  just  and 
reasonable  provision  would  be— "Yon 
shall  make  up  the  deficiency  to  those 
parishes  until  you  have  done  that  which 
you  contract  with  Parliament  you  will  do, 
and  until  you  substitute,  not  a  fragmen- 
tary portion  of  a  railway,  but  the  railway 
you  have  undertaken  to  construct,  and 
which  will  then  be  developed  to  an  extent 
to  give  the  parish  a  &ir  reason  to  suppose 
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that  ibey  are  to  receive  all  that  the  rail> 
way  is  capable  of  producing."  That 
seems  to  me  to  be  the  reasonable  view, 
and  being  the  reasonable  view,  to  be  the 
view  that  Parliament  probably  took  of 
this  matter.  The  qnestion  is,  has  it  carried 
oat  that  view  by  what  it  has  said?  It 
seems  to  me  that  it  has,  and  not  only  so, 
bnt  that  the  contrary  opinion  cannot  be 
maintained  without  doing  violence  to  the 
words  of  the  Act. 

Now  section  128  provides  that  the  period 
up  to  which  the  deficiency  is  to  be  made 
good  is  nntU  the  railway  or  the  works 
thereof  are  completed  and  assessed  or  liable 
to  be  assessed.  What  does  Parliament 
mean  by  that  P  It  is  ingenioosly  suggested 
that  Parliament  meant "  completed  within 
the  parish ; "  that  is,  that  they  shall 
make  up  the  deficiency  in  the  rates  up  to 
the  time  when  a  portion  of  the  raOway  is 
completed,  which  would  be  quite  inade* 
quato  to  compensate  for  the  amount  of  the 
injury.  Bat  Parliament  has  not  said  so, 
and  what  it  has  said  is  "  until  the  rail* 
way  or  the  works  thereof  a!te  completed 
and  assessed  or  liable  to  be  assessed." 
That  is,  as  I  read  it,  the  railway  must  be 
completed  and  assessed,  or  be  in  such  a 
state  as  to  be  liable  to  be  assessed.  What 
is  meant  by  the  railway  being.  "  com- 
pleted P  "  It  is  true  that  "  assessed  or 
liable  to  be  assessed '.'  is  afterwards  added, 
but  it  must  be  completed,  that  is  qaite 
dear.  Now  what  is  the  railway  that  is 
to  be  completed?  The  railway  that  is 
to  be  completed  is  the  whole  railway  men- 
tioned in  this  Act,  because  though  the 
interpretation  clause  of  this  Act  is  not  so 
clear  as  the  interpretation  clause  in  Tlte 
Queen  v.  Th^  Metropolitan  District  llailway 
Ctrmpanij  (2),  still  that  defect  is  sapplied 
by  the  Bailways .  Claases  Consolidation 
Act,  1845, 8. 3,  whichsays  that  "  the  expres- 
sion '  the  railway '  shall  mean  the  railway 
and  works  by  the  special  Act  authorized  to 
be  constructed,"  unless  tnere  is  something 
in  the  context  to  the  dbntrary.  Therefore 
supposing  section  128  were  read,  "  you 
shall  make  up  the  deficiency  until  the 
whole  of  the  railway  authorized  by  this 
Act  be  completed,"  there  could  be  no 
doubt  about  it.  Why  is  the  interpretation 
given  by  the  Bailways  Clauses  Consoli- 
dation Act  not  to  be  read  in  section  128  ? 


I  am  not  aware  of  any  reason  why  it 
should  not.  It  is  to  be  read  in  unless 
there  is  something  in  section  128 
which  is  in  some  way  contradictory  to 
it.  I  ean  find  nothing  in  section  128 
contradictory  to  that  construction.  On 
the  contrary  it  appears  to  me  that  if;  is 
in  entire  harmony  with  that  construction, 
and  the  other  construction  seems  to  mo 
(I  wish  to  express  myself  with  due  hesi- 
tation and  diffidence)  rather  ingenious 
than  sound.  I  see  no  reason  why  the 
plain  and  ordinary  rule  of  construction 
which  is  adopted  in  other  cases  should 
not  be  applied  in  the  present  case,  I 
think,  therefore,  that  the  judgment  of  the 
Court  of  Queen's  Bench  was  right,  that 
as  a  consequence  the  judgment  of  the 
Court  of  Exchequer  was  wrong,  and  that 
the  plaintifTs  are  entitled  to  our  judg- 
ment. 

Blackburn,  J. — The  question  here  is 
the  construction  of  a  very  few  words  in 
the  special  Act.  In  The  Queen  v.  T/w 
Metropolitan  Bintriot  BaHwaij  Oompany  (2) 
the  Court  of  Queen's  Bench  came  to  a 
decision  upon  the  construction  of  a  clauso 
which,  I  think,  is  identical  with  the  pre- 
sent clause.  I  cannot  see  that  there  is 
the  slightest  difierence  between  the  two 
clauses  which  would  be  in  favour  of  the 
present  plaintiffs.  When  the  Court  of 
Exchequer  in  the  present  case,  in  constru- 
ing a  clause  which  I  think  identical  with 
the  one  before  the  Court  of  Queen's 
Bench,  came  to  an  opposite  conclusion,  I 
think  that  the  judgment  in  the  Court  of 
Exchequer  was  decidedly  wrong,  because, 
according  to  the  ordinary  rule  which 
ought  to  have  been  observed,  when  the 
Court  of  Queen's  Bench  had  already  de- 
cided one  way,  the  Court  of  Exchequer 
ought  to  have  followed  the  decision,  and 
ought  to  have  left  the  unsaccessful  side 
to  come  to  this  Court.  I  think,  therefore, 
that  the  judgment  ought  to  have  been 
given  for  the  plaintiffs,  leaving  it  for  the 
defendants  to  qnestion  it  here.  But  in 
the  Exchequer  Chamber  we  are  obliged 
to  consider  the  question  afrtsh,  and  after 
considering  the  matter  and  hearing  whsii 
has  been  said  on  \joth  sides,  and  reading 
the  contradictory  decisions  below,  the 
result  I  have  come  to  is  that  the  decision 
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of  the  Court  of  Queen's  Bench'  is  wrong, 
and  if  it  were  before  us  ought  to  be  re> 
versed,  and  that  the  decision  of  the  Court 
of  Exchequer,  though  wrong  in  that 
Court,  and  though  it  ought  to  have  been' 
given  the  other  way  in  that  Court,  and 
onght  to  have  been  brought  up  here  to  be 
reversed,  ought  now  to  be  affirmed. 

The  special  Act  incorporates  The  Lands 
Clauses  Consolidation  Act,  1845,  and 
amongst  other  sections  the  133rd,  which  is 
so  very  nearly  the  same — so  completely  the 
same  in  spii-it — as  section  128  of  the  special 
Act,  that  I  think  the  construction  of  that 
133rd  section  would  very  nearly  deter- 
mine the  question  before  us.  Now  when 
lands  are  taken  for  any  undertaking  to 
which  the  Lands  Clauses  Consolidation 
Act  applies,  they  are  taken  for  completing 
a  general  scheme  which  in  the  majority  of 
cases  runs  through  a  great  many  parishes. 
The  occupiers  of  those  lands  are  subject 
to  the  land  tax  and  the  poor-rate,  and  the 
Parochial  Assessment  Act  directs  that  as 
regards  the  parochial  rates  the  occupier 
of  the  land  shall  be  assessed  at  the 
rent  at  which  it  might  reasonably  be 
expected  to  let  from  year  to  year. 
The  rate,  therefore,  depends  upon  the 
beneficial  value  of  the  land  at  that 
time,  and  the  occupier  of  the  land  is  to 
be  assessed  in  respect  of  his  occupation 
of  that  particular  land.  Now  take  that 
in  connection  with  section  133  of  the 
Lands  Clauses  Consolidation  Act,  by 
which  it  is  enacted — "  That  if  the  pro- 
moters of  the  undertaking  become  pos- 
sessed by  virtue  of  this  or  the  special  act 
or  any  act  incorporated  therewith  of  any 
lands  charged  with  the  land  tax  or  liable 
to  be  assessed  to  the  poor-rate,  thoy  shall 
from  time  to  time,  unial  the  works  shall  be 
completed  and  assessed  to  such  land  tax 
or  poor-rate,  be  liable  to  make  good  the 
deficiency  in  the  several  assessments  for 
land  tax  and  poor  rate  by  reason  of  such 
lands  having  been  taken  or  used  for  the 
purposes  of  the  works,  and  such  defici- 
ency shall  be  computed  according  to  the 
rental  at  which  such  lands  with  any  build- 
ing thereon  were  valued  or  rated  at  the 
time  of  the  passing  of  the  special  Act." 

Now  what  was  meant  by  that  ?  As 
soon  as  land  is  taken  the  promoters  may 
proceed  to  pull  down  houses  and  turn  it 


into  waste  land  for  the  time  in  order  that 
they  may  construct  a  railway  or  w^hatever 
the  undertaking  may  be.  The  lands  are 
no  longer  a  beneficial  occupation,  and  the 
rate  to  be  assessed  on  them — or  properly 
speaking  on  the  occupier  in  respect  of 
them — would  be  nothing.  The  site  of  the 
new  law  courts,  as  it  at  present  exists, 
would  be  a  good  example  of  what  section 
133  means.  The  occupation  of  the  Go- 
vernment conld  not,  it  is  true,  be  rateable, 
but  if  th'e  occupiers  of  that  piece  of 
waste  ground  were  private  persons,  in  re- 
spect of  that  occupation  they  wonld  have 
to  pay  nothing  to  the  parish,  and  the 
parish  would  suiTer  a  rery  heavy  loss  in 
consequence.  Then  I  think  the  object  of 
the  Legislature  was  this, — inasmuch  as  the 
promoters  take  possession  of  land  the 
occupiers  of  which  now  pay  the  poor- 
rate,  the  promoters  shall  make  good  the 
deficiency  on  that  until  the  occupiers 
become  rateable  again.  The  phrase  in  the 
Lands  Clauses  Consolidation  Act  is,  "until 
the  works  shall  be  completed  and  as- 
sessed to  such  land  tax  or  poor-rate." 
Now  in  the  interpretation  clause  of  the 
Lands  Clauses  Consolidation  Act,  section 
2 — I  mention  these  interpretation  clauses 
for  the  purpose  of  saying  that  I  attach 
no  weight  to  them,  though  some  of  my 
brothers  have  attached  a  good  deal  of 
weight  to  them — "  the  works  "  are  defined 
thus  :  "  The  expression,  '  the  works,'  or 
'  the  undertaking,'  shall  mean  the  works 
or  undertaking  of  whatever  nature, 
which  shall  by  the  special  act  be  au- 
thorised to  bo  executed."  In  ike 
Eailways  Clauses  Consolidation  Act, 
1845,  8.  3,  it  is  said,  "  The  expression, 
'  the  railway,'  shall  mean  the  railway  and 
works  by  the  special  Act  authorised  to 
be  constructed.'-  By  an  unintentional 
inaccuracy  this  was  quoted  as  if  it  said 
"  the  whole  works  authorised  to  be  exe- 
cuted," or  "  the  whole  railway."  The 
interpretation  clause,  I  think,  simply 
means  this :  In  the  East  London  Bailway 
Act,  the  expression,  "  the  railway,"  shall 
mean  the  East  London  Bailway,  and  in 
the  Metropolitan  District  Bailway  Act  it 
shall  mean  the  Metropolitan  District 
Bailway.  In  neither  Act  is,  I  think,  the 
word  "  whole "  or  "  entire "  to  be 
brought  in. 
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Now  in  constming  Rection  133  we  ronst 
look  at  the  subject  and  nature  of  the  thing 
and  see  what  the  expression  "  the  works  " 
there  means.  What  is  meant  is  this :  A 
portion  of  lands  haying  been  taken,  and  in 
con.seqnence  the  parish  having  lost  the 
rate  they  woald  have  received  fipom  the  oc- 
cupier, the  promoters  shall  make  good  the 
deficiency  until  the  works  on  that  portion 
of  land  are  completed  so  that  the  person 
who  is  in  occupation  of  them  is  assessed  as 
oocnpying  them.  I  do  not  think  it  means 
until  the  whole  works  are  completed. 

The  instance  was  referred  to  of  the 
London  and  Birmingham  Railway,  which 
was  completed  in  sections,  and  opened  by 
portions  at  different  times.  That  was  not 
peculiar,  for  it  existed  in  a  great  many 
other  cases.  The  Darlington,  Newcastle, 
and  Berwick  Railway  was  completed  from 
Berwick  to  Newcastle,  and  from  Newcastle 
to  Darlington,  but  for  many  years  across 
the  deep  valley  of  the  Tyne,  where  there 
was  an  immense  bridge  to  be  built,  the  rail- 
way remained  incomplete.  Passengers 
got  out  of  the  railway  at  one  side  of  the 
Tyne,  were  driven  in  omnibuses  to  the 
other,  and  got  into  the  railway  again.  So 
that  the  whole  works  were  not  completed, 
but  in  every  parish  between  Newcastle 
and  Berwick  the  land  had  been  taken, 
converted  mto  a  railway,  and  into  the 
Darlington,  Newcastle  and  Berwick  Rail- 
way, which  was  the  railway  designated 
in  the  Special  Act.  I  believe  that  was 
before  the  Lands  Clauses  Consolidation 
Act  was  passed ;  but  nevertheless  the 
legislature  knowing  that  these  cases  were 
very  common,  I  might  almost  say  uni- 
versal, when  they  were  passing  the  Lands 
Clauses  Consolidation  Act  had  such  in- 
stances in  their  mind ;  and  I  cannot  bring 
myself  to  doubt  that  when  they  were 
patting  in  the  words,  "  until  the  works 
shall  be  completed  and  assessed  to  such 
land  tax  or  poor  rate,"  they  meant  the 
works  on  the  portion  of  land  taken  in 
respect  of  the  occupation  of  which  the 
poor  rate  or  land  tax  was  formerly  as- 
sessed. When  that  portion  of  land  is  taken 
and  so  iiar  converted  into  the  works  de- 
signated by  the  Act,  or  into  the  railway, 
and  the  occupiers  are  assessed  in  respect 
of  their  occupation  of  it  as  being  a  portion 
not  of  that  railway  or  those  works,  then 
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and  unto  then  the  liability  to  make  good 
the  deficiency  ceases. 

Now  that  being  the  meaning  of  the 
General  Act,  are  there  any  words  in  the 
Special  Act  that  would  alter  it  ?  I  cannot 
find  any.  The  Lands  Glauses  Consolida- 
tion Act  refers  to  the  land  tax  and  poor 
rate  only.  This  Special  Act  speaks  of 
"any  sewers'  rate,  consolidated  rate,  poor- 
rate,  police  rate,  main  drainage  rate, 
church  rate  or  other  parochial  or  ward 
rate."  That  of  course  goes  beyond  the 
Lands  Glauses  Consolidation  Act,  but  it 
does  not  alter  the  principle,  for  these  are 
rates  in  which  the  occupier  is  assessable 
in  respect  of  his  occupation.  Then  it 
proceeds,  "until  the  railway  or  the  works 
thereof  are  completed  and  assessed  or 
liable  to  be  assessed."  The  words,  "liable 
to  be  assessed,"  I  think  are  surplusage, 
and  inserted  only  e»  majore  cauteia.  I 
think  as  soon  as  there  was  a  beneficial 
occupation  of  the  railway  the  occupier 
had  a  right  to  insist  on  being  assessed. 

It  comes,  therefore,  to  this,  is  the  por- 
tion of  the  East  London  Railway  com- 
pleted upon  the-  land  in  respect  of  which 
the  rat^  were  made?  A  considerabln 
portion  of  the  railway  has  been  executed, 
much  more  than  covers  the  portion  of  land^ 
in  respect  of  which  the  rates  were  made  i 
and  it  seems  therefore  to  me  that  the  timo 
when  the  defendants  were  bound  to  make 
good  the  deficiency  has  ceased.  If  we 
were  to  take  the  other  construction  it 
would  follow  that  if  some  small  portion 
of  the  line  were  not  completed  within  the 
five  years,  they  would  be  liable  to  mako 
good  the  deficiency  for  ever,  unless  they 
get  an  Act  of  Parliament.  I  cannot  think 
that  that  was  what  the  legislature  in- 
tended. If  the  legislature  had  clearly  said 
so,  of  course  I  should  have  thought  we 
were  bound  by  it,  but  I  cannot  say  that 
they  have. 

As  to  the  argument  derived  from  the 
other  clauses,  it  certainly  is  very  strong 
to  find  that  the  different  parishes  have 
got  different  enactments.  Under  tho 
77th  section,  the  St.  Leonard,  Shoro- 
ditch,  clause,  it  is  clear  that  as  soon 
as  there  is  any  beneficial  occupation  at  all, 
though  it  may  not  be  as  a  railway,  the 
liabihty  to  make  good  the  deficiency  is  at 
an  end.    That  is,  of  course,  more  favour- 
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able  to  the  railway  oompany  than  ih.e  con- 
Btmction  I  pnt  npon  the  128th  section. 
The  Whitechapel  clause^  the  109th,  is 
much  more  lavoarable  to  the  parish 
officers,  because  there  it  ia  enacted  that 
until  the  rate  has  risen  to  what  it  was 
before,  the  company  shall  be  liable  to 
make  good  the  deficiency.  After  that  had 
been  granted  to  the  Whitechapel  parish  I 
wonder  the  present  pariah  did  not  take  it 
themselves.  So  far  as  the  difference 
in  these  varioas  enactments  goes,  it 
seems  to  shew  that  we  have  put  the  true 
construction  on  section  133  of  the  Lands 
Clanses  Consolidation  Act,  and  that  the 
construction  of  section  128  of  the  present 
Act  ought  to  follow  that  construction  of 
the  Lands  Clanses  Consolidation  Act. 

I  hare  already  said  that  I  do  not  think 
the  interpretation  clauses  make  a  dif- 
ficulty. If  I  were  to  rely  on  that  at 
all,  which  I  do  not,  I  should  refer  to  the 
interpretation  clause  of  this  very  Act, 
where  it  is  said,  "the  expression,  '  the 
railways,'  shall  mean  the  railways,  sta- 
tions, works  and  conveniences,  or  any  or 
either  of  them,  or  any  pari  thereof  by  this 
Act  authorised."  And  section  3  of  the 
Railways  Clauses  Consolidation  Act  says, 
"Words  importing  the  singular  number 
only  shall  include  the  plural  number ;  and 
words  importing  the  plural  number  only 
shall  include  also  the  singular  number." 
But  I  disregard  the  interpretation  clauses 
altogether;  they  have  not  any  bearing 
on  the  construction  of  this  point.  But 
looking  at  the  context  and  the  object 
of  the  Act,  the  meaning  is  that  when  the 
portion  of  the  railway,  designated  by  the 
Special  Act,  on  the  land,  in  respect  of 
which  the  particular  rate  is  assessed,  shall 
have  been  completed  and  beneficially  occu- 
pied, then,  and  not  till  then,  the  obligation 
to  make  good  the  deficiency  ceases. 

WiLLES,  J.— This  is  a  question  of  con- 
siderable nicety.  We  hafe  to  construe 
the  expression,  "  the  i-ailway  or  the  works 
thereof,"  in  section  128  of  the  East  Lon- 
don Railway  Act,  1865.  Now  I  appre- 
hend it  to  be  a  clear  rule  of  grammar 
and  of  reasoning  that  an  indefinite  or 
general  expression  is  prima  facie  to  be 
taken  aa  universal.  Unless,  therefore, 
there  be  something  in  the  context  to  cut 
down  "  the  railway  or  the  works  thereof  " 


to  a  certain  portion  of  the  railway  or  the 
works  thereof,  the  expression  means  the 
whole  railway  or  the  whole  works  thereof. 
It  is  never  necessary  to  interpolate  a 
word  of  universal  sense  in  such  a  case, 
because  the  general  rule  of  grammar  is 
clear. 

I  start,  therefore,  with  supposing  that 
the  words,  "  the  railway  or  the  works 
thereof,"  mean  what  they  express,  namely; 
"  the  railway  or  the  works  thereof  aa> 
thorized  to  be  made  under  the  statate," 
and  I  look  to  the  context  of  the  section 
to  see  whether  there  is  anything  to  cat 
down  the  expression  to  "a  part  of  the 
railway  or  the  works  thereof."  Now  it 
must  be  admitted  that  there  are  a  great 
many  places  in  the  statute  in  which  the 
expression,  "the railway,"  although pn'ina 
/ocie  general  or  universal,  must  be  cat 
down  to  "  a  portion  of  the  railway."  For 
instance,  where  it  is  said  in  the  beginning 
of  section  115,  "  In  the  constraction  of 
the  railway  and  works  the  following  rales 
shall  be  observed,"  it  means  the  whole  of 
the  railway  and  works;  but  when  yon 
read  on,  "  wherever  the  railway  shall  bo- 
carried  across  any  public  carriage  road 
or  public  street  within  the  limits  of  the 
metropolis,"  tiie  context  at  once  cats 
down  the  universality  of  the  expression, 
and  reduces  "  the  railway  "  to  "  the  rail- 
way at  the  place  where  it  crosses  the 
street." 

Similarly,  if  there  is  anything  to  be 
found  in  the  context,  or  indeed  in  the 
sense  of  the  Act,  to  cut  down  "  the  rail.. 
way  and  the  works  thereof"  in  section 
128,  so  as  to  mean  "in  each  particular 
parish,"  we  must  read  those  words 
in.  I  agree  that  the  interpretation 
clauses  do  not^  throw  any  g^reat  light 
upon  the  matter.  Section  22  gives 
power  to  make  "  the  railways  following," 
and  describes  the  railway  with  which  we 
are  dealing  afi  "Railway  No.  1  (main 
line).  A  railway  to  commence  in  the 
parish  of  St.  Matthew,  Bethnal  Green, 
in  the  county  of  Middlesex,  by  a  junction 
with  the  authorized  line  of  the  Great 
Eastern  Railway,  and  to  terminate  in  the 
pariRh  of  St.  Paul,  Deptford,  in  the  county 
of  Surrey,  hj  a  junction  with  the  main 
line  of  the  London,  Brighton  and  South 
Coast  Railway  Company."  Then  the  sec- 
tion describes  Railway  No.  2,  and  so  on, 
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down  to  and  including  Bailway  No.  7. 
Dealing  with  the  word  "  i^ilwaya  "  in  the 
plnral,  and  not  with  "mlwav"  in  the 
Bingolar,  the  interpretation  cutnse,  sec- 
tion 4,  says — "  The  expression,  '  the  rail- 
ways,' shall  mean  the  railways,  stations, 
works  and  conveniences,  or  any  or  either 
of  them,  or  any  part  thereof  by  this  Act 
authorized."     Looking  at  that  section  in 
connexion  with  section  22,  I  can  by  no 
means  think  that  "  the  railways  "  was 
intended  to  apply  to  Railway  No.  1.    The 
terms  of  the  interpretation  clause  exclude 
its  application  to  any  one  of  the  seven 
railways.     I  agree  that  the  interpretation 
clause  of  the  Railway  Clauses  Consolida- 
tion  Kct,  1845,  section  3,  which  is  incor- 
porated, does  not  throw  much  light  on 
the  matter,  although  I  <$annot  say  that  it 
throws  none.     There  it  is  said  "  the  ex- 
pression, 'the  railway,'   shall  mean  the 
railway  and   works   by  the  Special  Act 
authorized  to  be  constructed,"  meaning  of 
course  the  whole  railway  by  the  Special 
Act  authorized  to  be  constructed ;  that  is 
the  prima  fade  construction  which  you 
would  put  on  any  section  in  which  "  the 
railway  and  works  "  were  mentioned,  until 
you  find  jt  cut  down  by  the  context  to  mean 
something  less.    I  do  not  attach  much  im- 
portance to  that,  but  I  do  attach  import- 
ance to  section  22,  because  I  think  what 
was  thrown  out  by  my  brother  Martin  in 
the  Court  below  is  worthy  of  great  attcu-- 
tion,  namely,  that  at  least  the  company 
are  bound  to  make  up  the  deficiency  until 
each  railway  mentioned  as  a  distinct  rail- 
way in  section  22,  and  running  through 
any  number  of  parishes,  was  completed. 
I  think  that  may  be  the  reason  why  in 
section  128  the  plnral  (as  referred  to  in 
the  judgment  of  Cleasby,  B.),  was  omitted 
and  the  word  "  the  railway  "  was  used  in- 
stead of  "  the  railways."    Reading  section 
22  and  section  128  together,  it  may  well  bo 
said  that  each  of  these  railways  which  is 
treated  as  distinct  in  section  22,  was  to 
be  considered  as  an  entirety  in  dealing 
with  section  128.     I  am  disposed  to  read 
this  section  as  applying  not  to  any  par- 
ticular pariah,  but  to  aS  parishes  and  all 
rates,  and  to  read  it  into  section  22,  and 
to  read  section  22  as  if  it  went  on  to  say 
that  "  the  railway,"  meaning  each  of  the 
railways,  was  to  be  subj  cct  to  the  provisions 
in  section  128.     If  you  read  the  two  to- 


gether, section  128  seems  to  mo  obviously 
to  mean  the  whole  of  each  of  the  railways 
fiwm  No.  1  to  No.  7.  If  we  are  to  look 
for  interpretation  to  any  other  section,  I 
should  look  to  the  description  of  the 
specific  railways  in  section  22  rather  than 
to  any  general  expression  in  the  inter- 
pretation clauses. 

I  may  observe  that  if  the  company 
think  proper  to  take  the  lands  and  to 
make  no  railway  upon  them,  or  to  make 
only  a  portion  of  the  railway,  they  have 
still  taken  the  lands.  They  are  not  bound 
to  take  them,  but  if  they  do,  and  as  soon 
as  they  have  taken  them,  they  incur  the 
liability  imposed  by  s.  128. 

Now,  how  do  the  Legislature  proceed  H 
They  hear  an  application  by  a  railway 
company  setting  forth  the  extreme  ad- 
vantage of  making  the  railway,  and  prov- 
ing it  by  witnesses  who  are  called,  and 
shewing  that  the  company  intend  to 
make  it.  They  are  met  by  persons  who 
claim  compensation ;  and  in  this  case 
having  to  make  a  short  railway  through 
several  parishes  in  the  metropolis,  there 
were  a  great  number  of  public  and  private 
interests  to  be  considered.  As'  to  some 
of  these,  special  compensation  was  pro- 
vided by  the  sections  which  have  been 
referred  to ;  and  as  to  all  not  specially 
provided  for  compensation  is  made  by 
sec.  128.  For  how  long  P  Certainly  for 
as  long  as  the  company  take  the  land  and 
do  not  use  it.  All  reasoning,  therefore, 
as  to  its  being  inconvenient  that  the  lia- 
bility should  last  for  ever  is  at  once  got 
rid  of  by  the  terms  of  the  section  itself. 
The  company  are  to  be  liable  for  ever 
until  they  get  rid  of  the  land — always 
subject  to  the  five  years'  question  which 
we  need  not  discuss  here.  They  are  to 
be  liable  during  their  existence  if  they 
take  the  land  and  do  not  make  the  rail- 
way upon  it.  A  panic  like  that  of  1806 
might  come  upon  the  company,  and  they 
might  not  be  able  to  raise  the  funds 
necessary  for  making  the  railway  though 
they  might  have  taken  possession  of  the 
lands.  Notwithstanding,  they  are  still  to 
be  liable  to  go  on  iuaking  up  the  deficiency 
of  all  these  rates.  The  section  itself 
therefore  disposes  of  that  argument. 

As  to  the  alleged  injustice  of  making 
a  conlpany  pay  compensation  under  these 
circumstances,  it  does  not  appear  to  me 
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at  all  nnJQSt,  that  the  company  having 
taken  the  risk  and  having  taken  from 
the  parish  that  which  was  the  subject  of 
the  rating  should  be  made  liable  to  com- 
pensate the  parish,  just  as  they  would  be 
made  liable  to  compensate  a  private  in- 
dividual. The  company  by  making  the 
railway  successfully  on  the  land  produce 
a  great  deal  of  profit,  and  if  they  use 
the  land  more  profitably  than  others 
have  done,  they  ought  to  pay  in  propor- 
tion to  that  profit';  and  if  they  do  not 
use  the  land  so  as  to  produce  a  profit 
equal  to  that  made  by  the  persons  before, 
they  ought  to  *pay  the  deficiency.  It  is 
just,  as  it  appears  to  me— with  great  defe- 
rence to  what  has  been  said  elsewhere — 
that  the  parish  should  have  the  advan- 
tage of  rating  at  the  higher  rate  a  com- 
pany who  make  greater  profit  in  the 
parish,  and  also  should  have  the  option  of 
being  compensated  for  the  deficiency,  un- 
til the  higher  rates  are  made.  I  there- 
fore dismiss  that  argument  also,  with 
this  further  observation,  that  if  it  be  un- 
just, it  appears  to  be  the  plain  intention 
of  the  legislature  that  it  should  be  so. 
If  there  were  fifty  feet  of  the  railway 
unfinished  in  the  parish,  the  question  must 
arise,  and  if  it  be  an  injustice  to  the  com- 
pany, that  injustice  must  go  on  to  the 
end  of  time  or  until  the  company  get 
rid  of  the  possession  of  the  land. 

Now,  let  us  come  to  the  words  in  ques- 
tion. The  liability  is  to  continue  "  until 
the  railway  or  the  works  thereof  are 
completed  and  assessed  or  liable  to  be 
assessed."  What  does  that  mean  ?  How 
is  the  railway  to  be  assessed?  Here, 
there  seems  to  me  to  be  a  great  difii- 
culty.  If  it  were  within  the  bounds  of 
common  sense  to  conceive  of  a  railway 
made  an^  worked  entirely  in  one  pqoish, 
and  producing  profits  there,  I  should  be 
more  disposed  to  yield  to  the  defendants' 
ai^ument,  and  to  say,  that  although  the 
legislature  has  not  in  express  terms  said 
BO,  yet  we  ought  to  introduce  into  the 
section  the  words  "in  the  parish  of 
Botherhithe."  However,  that  has  not 
been  suggested ;  and  it  was  found  neces- 
sary in  the  Court  below,  and  also  in  the 
argument  here,  to  admit  that  to  get  rid 
of  the  liability  to  make  up  the  deficiency, 
the  railway  must  not  only  occupy  the 
parish  but- must  be  there  earning  money 


as  a  railway,  to  use  Sir  John  Karslake's 
argument ;  or  must  be  there  in  a  working 
state,  as  one  of  my  learned  brothers  put 
it,  or,  to  use  the  expression  of  the  Chief 
Baron  in  his  judgment  (3),  "  as  soon  as 
a  portion  of  the  railway  is  complete,  that 
is  from  one  station  or  one  terminus  to 
another,  comprising  the  whole  of  the 
land  taken  in  the  parish  in  question, 
so  that  the  company  can  work  it  and  ob- 
tain returns  from  it,  and  the  parish  can 
assess  it  in  the  ordinary  way,  then  the 
mischief  ceases,  and  the  necessity  for 
this  section  ceases."  Is  all  that  to  be  read 
into  this  section  instead  of  the  ordinary 
natural  and  grammatical  meaning  of  the 
words,  "  until  the  railway  which  the  com- 
pany have  undertaken  to  make  is  com- 
pleted ?  "  Here  the  Chief  Baron  intro- 
duces into  the  section  something  more 
than  "  parish,"  he  introduces  "  station  " 
and  "  terminus."  It  is  imposing  upon 
the  section  a  complicated  burden  of  lan- 
gui^e  which  the  Legislature  have  not 
used,  and  which  relates  to  particulars 
which  they  do  not  appear  to  have  con- 
templated. 

Furthermore,  if  the  notion  of  the  rail- 
way occupying  the  parish  were  to  be 
taken  as  the  test,  and  you  could  limit  this 
to  the  parish,  well  and  good — parochiality 
would  be  the  idea  running  through  the 
section.  But  that  is  not  so,  because, 
since  the  railway  cannot  be  effectually 
worked  in  the  parish,  you  are  obliged  to 
connect  the  idea  of  the  railway  in  the 
parish  with  stations  and  lines  in  other 
parishes,  so  that  it  would  be  a  working 
railway  with  regard,  not  to  parochiality, 
but  to  something  beyond.  I  am  con- 
tent to  abide  by  theSvords  of  the  Legis- 
lature, without  adding  to  or  detracting 
from  them,  and  therefore  I  think  that 
"  the  railway,"  in  this  case,  means  the 
railway  in  the  universal  sense.  As 
to  section  109,  applicable  to  White- 
chapcl,  I  do  not  think  that  it  was  at  all 
tendered  unnecessary  by  the  decision  in 
The  Queen  v.  The  Metropolitan  District 
Railway  Oompany  (2),  because  that  de- 
cision was  that,  until  the  railway  was 
completely  made  in  the  whole  so  that  the 
parish  could  assess  it,  there  was  to  be  no 
cesser  of  the  liability  of  the  company  to 

(3)  41  Law  J.  Bep.  (h.8.)  M.C.  128. 
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make  contpensaiioii.  But  section  109  is 
quite  different  from  that.  It  is  "until 
any  works  to  be  constructed  under  tlie 
authority  of  this  Act  in  the  Whitechapel 
district,  are  so  far  completed  as  to  be 
assessed  or  liable  to  be  assessed."  To 
■what  ?  not  generally,  but,  "  to  an  amount 
equal  to  or  greater  than  the  aggregate 
amount  of  the  gross  rateable  value  of  the 
same  lands,  houses,  buildings  and  pro- 
perty, for  the  twelve  months  immediately 
preceding  the  passing  -of  this  Act." 
That  quite  distinguishes  the  operation  of 
section  109  from  the  operation  of  the 
judgment  in  The  Queen  v.  The  Metropoli- 
tan District  Bailtoay  Company  (2).  There 
is  an  express  provision  for  the  White* 
chapel  district.  With  respect  to  other 
parishes,  the  railway  is  to  be  completed 
upon  the  whole  system,  of  which  the 
returns  will  be  increased  in  each  parish  by 
reason  of  the  whole  being  at  work.  It 
may  be  said  that  if  this  were  a  long  line 
it  would  be  unreasonable,  but  if  the 
Legislature  has  prescribed  it,  it  must  be 
done.  With  reference,  however,  to  this 
line  which  was  only  to  connect  the  Lon- 
don, Brighton  and  South  Coast  Railway 
with  the  Great  Eastern  Railway,  the  ob- 
servation does  not  arise. 

I  think  that,  following  what  seems  to 
me  to  be  the  plain  grammatical  construc- 
tion of  section  128,  the  decision  of  the 
Court  of  Queen's  Bench  was  right,  the 
decision  of  the  Court  of  Exchequer 
wrong,  and  that  the  latter  decision,  now 
before  as,  ought  to  be  reversed. 

Judgment,  therefore,  will  be  entered 
for  the  plaintiffs  for  310/.  4».  3d. 

Judgment  for  tlie  jtUxintiffs. 


Attorneys — Hawks,  Willmott  &  Stokes,  for  plain- 
tiffs ;  Biistows  &  Cnrpmael,  for  defendants. 


[IN  THE  COURT  OF  EXCHEQUEK.] 
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THE  GUAEUIANS  OF  THE  POOR 
OP  THE  WEST  HAM  UNION  V. 
OVENS. 

Pauper — BAief —  Jvdgment  —  Valuable 
Security  for  Money. 

A  pauper,  while  in  the  receipt  of  relief, 
brought  an  action  in  this  Court,  and  signed 
judgmsut  for  a  sum.  of  money.  After  lie 
had  ceased  to  receive  relief,  tlie  jiulgment 
debtor  paid  him,  the  judgm^it  debt ; — 
Held,  that  tlie  judgm^mt  was  a  "  valuablo 
security  for  money  belonging  to  "  the  pauper, 
vfithin  12  ^  13  Vict.  c.  103.  s.  16,  so  as  to 
enable  the  guardians  of  the  relieving  union 
to  recover  frmn  the  pauper  the  relief  given 
during  the  twelve  months  prior  to  tlie  pro- 
ceeding  for  the  recovery. 

Special  Case  stated  on  appeal  from  the 
Bow  County  Court  of  Middlesex. 

The  defendant  was  a  pauper  charge- 
able by  law  to  and  receiving  relief  for  him- 
self, his  wife  and  family  from  the  plaintiffs, 
without  intermission,  from  October,  1867, 
up  to  and  including  the  16th  of  May,  1872, 
when  ho  received  12».  During  this  period 
ho  sued  the  St.  Katherine's  Dock  Com- 
pany in  the  Court  of  Exchequer  in  respect 
of  an  injury  caused  by  the  company's 
negligence,  and  recovered  a  verdict  for 
300/.,  damages,  and  costs,  as  between 
attorney  and  client,  at  the  sittings  for 
Middlesex  after  Hilary  Term,  1872,  leave 
being  given  to  the  Dock  Company  to 
move  the  Court  on  a  point  reserved. 
Such  proceedings  were  commenced  and 
prosecuted  with  the  knowledge  of  the 
plaintiffs.  The  Dock  Company  moved 
the  Court  accordingly  within  the  first  four 
days  of  Easter  Term,  1872,  but  the  Court 
refused  the  rule,  and  the  verdict  stood, 
and  judgment  was  signed  on  the  13th  of 
May,  187ii. 

The  sum  of  464/.  3s.  (being  300/.  for 
damages,  and  164/.  3s.  for  costs)  was  on 
the  I8th  of  May,  1872,  paid  by  the  Dock 
Company  to  the  defendant's  attorney, 
who,  on  the  20th  of  May,  1872  (being 
four  days  after  the  defendant  had  ceased 
to  receive  relief  from  the  plaintiffs),  paid 
to  the  defendant  290/.,  being  the  amount 
due  to  him  after  payment  of  the  at- 
torney's costs.     The  defendant  having  re- 


Digitized  by 


Google 


30 


CASES  CONNECTED  WITH 


[N.  8. 


fused  to  satisfy  the  claim,  the  plaintiffs 
broaght  an  action  in  the  County  Court  on 
tho  Ist  of  August,  1872,  under  the  12  &  13 
Vict.  c.  103.  8. 16  (l),to  recover  101.  IVs., 
being  the  amount  actually  and  properly 
expended  by  them  during  the  twelve 
months  prior  to  the  action  in  the  relief  of 
the  defendant,  and  his  wife  and  family. 

On  the  hearing  the  Judge  of  the  County 
Court  gave  judgment  for  the  defendant. 

The  question  for  the  Court  is— 

Whether  the  judgment  so  recovered  by 
the  defendant  against  the  dock  company 
■was  a  valuable  security  for  money  in  the 
pauper's  possession  or  belonging  to  him 
■within  the  meaning  of  tho  section  so  as 
to  enable  the  guardians  to  sue  for  the 
19Z.  19«.  If  yes,  judgment  to  be  entered 
up  for  tho  plaintiffs  for  191.  10s.  If  no, 
judgment  to  be  entered  up  for  tho  de- 
fendant. 

•Philhrick,  for  the  plaintiffs. — A  bill  of 
exchange  or  a  bond  is  a  security,  a  fortiori 
a  judgment.  A  verdict,  before  judgment, 
for  unliquidated  damages, is  not  attachable 
under  the  Common  Law  Procedure  Act, 
1854,  s.  CI — Jones  v.  Thompson  (2),  but  a 
judgment  has  always  been  attachable. 
Under  1  &  2  Vict.  c.  110.  ss.  13,  14,  judg- 
ments  operate  as  charges  on  land  on  stocl^ 
and  shares,  and  section  16  speaks  of  them 
as  a  "  security." 

O.  8.  GrijgiUis,  for  the  defendant.— -To 
bring  tho  case  within  s.  16  of  12  &  13  Vict, 
c.  103,  the  security  must  have  belonged  to 
the  pauper  for  tho  whole  year  prior  to 
the  action.  It  was  not  "  valuable  "  till 
after  the  pauper  had  ceased  to  receive 
relief,  for  it  was  not  realised,  and  it  might 
have  produced  nothing. 

[CuANNELL,  B. — But  We  must  look  to 
the  fact  that  it  turned  out  to  be  valuable.] 

(1)  "Whcro  any  pjiuper  shall  have  in  his 
po)>HCBsioii  or  belonging  to  him  any  money  or 
Taluiible  security  for  money,  the  guardians  of  the 
union  or  parish  within  which  such  pau))er  is 
rhargeable,  may  take  and  appropriate  so  much  of 
such  money,  or  the  produce  of  such  security,  or 
recover  the  same  as  a  debt  before  any  local  Court, 
as  will  reimbun«  the  said  guardiaus  for  the  s:iid 
amount  expended  by  them,  whether  on  behalf  of 
the  common  fund,  or  of  any  parish  in  the  relief  of 
such  pauper  during  the  period  of  twelve  months 
prior  to  such  taking  and  appropriation,  or  prior  to 
such  proceeding  for  the  recovery  (as  the  case 
may  be)  ...  . 

(2)  E.  B.  &  E.  63 ;  ».  c.  27  Law  J.  Rep.  (n.s.) 
Q.B.  234. 


Kelly,  C.B. — The  object  of  the  section 
was  to  prevent'  frands  on  the  g^rdians 
by  paupers  who  had  means  of  thoir  own. 
Now  long  before  the  jndgment  was  ob- 
tained it  WM  probable  that  tiie  defendant 
would  have  a  large  sum  of  money  coming 
to  him,  but  that  alone  would  not  bring 
the  case  -within  the  statate.  Fortunately, 
however,  three  days  before  he  ceased  to  re- 
ceive relief  as  a  pauper,  he  became  entitled 
to  a  judgment  for  3002.  It  could  hardly  be 
said  that  he  had  the  judgment  "  in  his 
possession,"  but  it  certainly  "  belonged 
to"  him  within  the  meaning  of  the 
section. 

Then  the  question  is  whether  the  judg- 
ment was  a  "  valuable  security  for  money  " 
within  the  section.  It  was  argued  that 
the  section  meant  only  a  negotiable  se- 
curity such  as  a  mortgage,  but  this  would 
be  giving  a  very  limited  meaning  to  the 
words,  and  would  not  carry  into  effect 
the  intention  of  the  legislatoi^.  We 
must  give  a  large  and  liberal — at  the 
same  time  a  reasonable— interpretation  to 
the  statute.  I  think  a  judgment  is  in  every 
sense  a  security  to  a  creditor  for  pay- 
ment of  his  claim.  It  may  be  assigned 
and  turned  into  money.  For  many  pur- 
poses it  is  a  security,  and  in  this  instance 
it  was  de  facto  a  valuable  secntnty.  Why 
then  shocild  we  hesitate  to  hold  that  this 
is  a  case  ■within  the  section  ?  I  think  it 
is  within  the  express  words.  The  jndg- 
ment must,  therefore,  be  set  aside,  a^ 
jndgment  entered  for  the  plaintiffs. 

Channkll,  B. — ^I  am  of  the  same 
opinion.  I  am  not  sure  that  the  verdict 
iteclf  was  not  a  "  security  " — defeasible 
in  the  event  of  the  Court  granting  and 
making  absolute  the  rule,  but  as  soon 
as  the  Court  refused  the  role  mim,  no 
longer  defeasible. 

PioOTT,  J3. — I  am  of  the  same  opinion. 
A  jndgment  is  a  sec^urity,  but  it  was 
urged  that  it  is  not  necessarily  a  valuable 
security,  because  it  might  be  against  a 
pauper  defendant.  But  we  must  look 
further  and  see  whether  it  is  not  "  valu- 
able." The  facts  in  this  case  shew  that 
this  judgment  was  valuable.  Therefore 
I  think  thisjudgmentwasbotha  "secniity 
for  money  "  and  ^  valuable  "  wiiiiin  the 
section. 

Cleasbt,  B. — I  have  no  hesitation  in 
deciding  that  this  judgment  is  a  "  vala- 
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able  secaritjr  for  money."  '^o  reaflon,  no 
substantial  argument,  has  been  given  why 
it  is  not.  A  jodgment  creditor  may 
assign  the  judgment  as  security  for  money 
borrowed,  and  by  giving  notice  to  the 
debtor  place  the  assignee  in  his  own  situ- 
ation. 

Judgment  for  the  plaintiffs. 

Attorneys — Hillearys  &  TnnstiUl,  for  appellants  ; 
J.  B,  Smedley,  for  respondents. 


f    ^  [IN  t: 


JUETOFQUEEK'S  BENCILJ 

1872.    1  HiaoiNS  (appeUtmt)  v.  habdino 
.^  Nov.  13.  U  (respondent). 

^etrojtolig  Local  Management  Acts — 18 

^19  Vict.  e.  120.  s.  165—25  ^  26  Vict. 

/'y «'     c.  102.  «.  77— Provitions  for  Paving  New 

r>^v*^  Street* — Landused  for  purposes  of  Railway. 

ifZyr    •  By  the   Metropolis   Local  Management 

'^''*'*^ Acts,  18  if  19  Vict.  e.  120.  ».  105,  and  25  cj- 
^»««/i—  KTff^^  Viet,  e.  102.  s.  77,  the  costs  of  pam'v-g  a 
j£j^<^  ^n«o  street  imier  the  compulsory  powers  of 
fg  the  former  Act  are  payable  by  the  owners 

of  Vie  land  and  houses  abutting  upom  and 
forming  the  street,  and  are  to  he  appor- 
tioned by  the  vestry  or  district  hoard  of 
works : — Held,  that  strips  of  land  belonging 
to  a  railway  company  abutting  upon  a 
street,  and  kept  and  used  far  the  sole  pur- 
pose of  repairing  the  arches  of  the  railway 
viaduct,  were  chargeable  to  the  costs  of 
,  paving  the  street  under  the  Act,  as  was  aho 
'land  used  only  as  a  buttress  for  the  railway 
embanJcment,  and  to  allow  for  slippings 
from  it. 

Case  stated  by  a  Metropolitan  Police 
Magistrate,  under  20  &  21  Vict.  c.  43. 

The  appellant  is  the  secretary  of  the 
'  Hammersmith  and  City  Railway  Com* 
pony,  and  the  respondent  is  the  clerk  of 
the  vestry  of  the  parish  of  St.  Mary  Ab- 
botts, Kensington. 

The  appellant  was  summoned  for  having 
neglected  to  pay  the  vestry,  or  the  re- 
spondent, t^e  sum  of  54Z.  10«.  11(2.,  charged 
upon  the  appellant  as  the  owner  of  land 
abutting  upon  astreet  known  as  St.  Mark's 
Road,  in  the  parish  of  Kensington,  in  re- 
spect of  paving  works  to  be  carried  out 
under  the  provisions  of  the  Metropolis 


Local  Management  Act,  1855,  and  the 
other  Acts  of  Parliament  amending  the 
same. 

At  the  hearing  the  following  &ct8  were 
proved  or  admitted — 

St.  Mark's  Road  was  formerly  an  occu- 
pation road  for  horses  and  carts  leading 
to  Notting  Bam  Farm,  and  also  a  public 
footpath,  but  of  late  years  bnildings  have 
been  erected  and  a  street  formed.  On  the 
2nd  of  Angnst,  18  70,  the  vestry  duly  passed 
a  resolution  that  the  St.  Mark's  Road 
was  not  paved  to  the  satisfaction  of  the 
vestry,  and  that  it  was  necessary  and  ex- 
pedient  that  the  carriage  ways  and  foot- 
paths thereof  should  be  paved  throughout 
the  whole  breadth  thereof,  in  pursuance 
of  section  105  of  the  Metropolis  Local 
Management  Act,  18  &  19  Viet.  c.  120, 
and  section  77  of  the  Metropolis  Local 
Management  Amendment  Act,  25  &  26 
Vict.  c.  102  (1). 

The  appellant,  as  the  secretary  of  the 
Hammersmith  and  City  Railway  Com. 
pany,  is  the  owner  of  land  consisting  of 
two  portions  abutting  on  St.  Mark's 
Road,  one  portion  being  on  the  west  side 
of  the  road,  and  having  a  frontage  of  ten 
feet.,  the  other  portion  being  on  the  east 

(1)  By  the  Metropolis  Local  Management  Act, 
1855,  18  &  19  Vict.  c.  120.  s.  105,  "In  case  the 
owners  of  the  houses  forming  the  greater  part  of  any 
nev  stiseet  laid  out  or  made,  or  hereafter  to  bo  laid 
out  or  made,  which  is  not  paved  to  the  .satisfoc- 
tion  of  the  vestry  or  district  board  of  the  pariah 
or  district  is  situate  or  made,  be  desirous  of  having 
the  same  paved,  as  hereinafter  mentioned,  or  if  such 
vestry  or  board  deem  it  necessaiy  or  expedient 
that  the  same  should  be  so  paved,  then  and  in 
either  of  such  cases  such  vestry  or  board  shall 
well  and  sufficiently  pave  the  same,  either  through- 
out the  whole  breadth  of  the  carriageway  and 
footpaths  thereof,  or  any  part  of  such  breadth, 
and  from  time  to  time  keep  such  pavement  in  good 
and  sufficient  repair ;  and  the  owners  of  the  houses 
forming  such  street  shall,  on  demand,  pay  to  such 
vestry  or  board  the  amount  of  the  estimated  ex- 
penses of  providing  and  laying  sqch  pavement,  &c." 

By  26  &  26  Vict,  c  102,  s.  77,  "  Where  any 
vestry  or  district  board  shall,  under  the  powers 
given  by  the  106th  section  of  18  &  19  Vict.  c.  120, 
have  paved  or  be  about  to  pave  any  new  street,  the 
owners  of  the  land  bounding  or  abutting  on  suoli 
street  shall  be  liable  to  contribute  to  the  expenses 
or  estimated  expenses  of  paving  the  same,  as  well 
as  the  owners  of  houses  therein,  provided  that  it 
shall  be  lawAil  for  the  vestry  or  mstrict  board  to 
charge  the  owners  of  land  in  a  less  proportion  than 
the  owners  of  house  property,  should  they  deem  it 
just  and  expedient  so  to  do,  &c." 
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side  of  the  road,  and  having  a  &ontage  of 
seventy-three  feet. 

The  surveyor,  for  the  time  being,  of  the 
vestry  had  estimated'  the  amount  of  the 
expenses  for  providing  and  laying  snch 
pavement,  and  apportioned  the  amount 
chargeable  against  the  owners  of  the  two 
pieces  of  land  at  the  sum  of  71.  1«.  Hi. 
for  and  in  respect  of  the  piece  situate  on 
the  west  side  of  the  road,  and  at  the  sum 
of  471.  9s.  for  and  in  'respect  of  the  piece 
situate  on  the  east  side.  Notices  of  the 
resolution  and  apportionment,  and  de- 
manding payment  of  the  sums  respec- 
tively, were  duly  posted  and  served  by  the 
respondent  upon  the  appellant. 

The  Hammersmith  a^d  City  Railway 
crosses  St.  Mark's  Boad  on  an  arch  at 
a  height  of  16ft.,  and  is  carried  in  the 
direction  of  Hammersmith  on  brick  arches. 
From  the  east  side  of  the  road  the  railway 
is  carried  on  an  embankment,  the  foot  of 
snch  embankment  projecting  from .40ft.  to 
50ft.  from  the  line  of  the  arches. 

It  was  also  proved  that  the  portion  of 
land  on  the  west  side  of  the  road  forms 
part  of  a  strip  of  an  uniform  width  of 
10ft.,  which  is  kept  and  solely  used  for 
the  purpose  of  repairing  the  arches  of  the 
viaduct.  It  was  also  proved  that  the  em- 
bankment on  the  ea.st  side  of  the  road 
formed  part  of  the  railway,  and  acts  only 
aa  a  buttress  or  support  thereto,  and  could 
not  be  used  for  any  other  purpose.  The 
space  situate  between  the  foot  of  the  em- 
bankment and  the  wall  is  land  purchased 
by  the  company  to  allow  for  the  slippings 
of  the  embankment,  which  have  actually 
taken  place,  and  are  likely  to  recur,  owing 
to  the  peculiar  nature  of  the  soil. 

It  was  further  admitted  by  the  surveyor 
for  the  vestry  that  the  amounts  estimated 
as  chargeable  against  the  owners  *of  the 
two  pieoes  of  land  was  so  estimated  in 
respect  of  the  whole  frontage  of  the  two 
frontages  of  10ft-.  and  73ft.  respectively. 

Under  the  above  circumstances,  it  was 
contended  on  behalf  of  the  appellant  that 
he  was  not  liable  to  contribute  to  the  ex- 
penses in  respect  of  his  ownership  of 
either  of  the  portions  of  land,  on  the 
ground  that  they  were  mere  strips  of  land 
forming  part  of  and  appertaining  to  the 
railway,  and  necessary  for  its  maintain- 
anoe  ;  that  there  was  no  separate  owner- 
ship apart  &om  the  rtiilway ;  and  that  the 


appellant  was  not  chargeable  under  the 
before-mentioned  Acts  as  owner  of  the  rail- 
way. It  was  further  contended  that  even 
assuming  the  appellant  to  be  chaigeable 
in  respect  of  his  ownership  of  so  much  of 
the  huid  on  the  east  side  of  the  road  and 
at  the  foot  of  the  embankment  he  was  not 
chargeable  in  respect  of  the  embankment 
itself  or  any  portion  of  it,  and  that  there- 
fore the  amount  claimed  in  the  summons 
could  not  be  recovered,  and  the  stunmons 
must  be  dismissed. 

The  magistrate  found  as  a  &ct  that  the 
portion  of  land  on  the  western  side  of  the . 
road  was  used  with  the  railway,  and 
necessary  for  the  repairs  thereof^  and 
further,  that  about  one  half  of  the  portion 
of  land  on  the  eastern  side  of  the  road 
was  simply  a  buttress  or  support  to  the 
embankment,  and  was  of  opinion  that 
neither  portion  thereby  lost  its  character 
of  land,  and  therefore  made  an  order  that 
the  appeLant  should  pay  the  sum  in  the 
summons  mentioned  and  costs. 

The  que^ion  for  the  opinion  of  the 
Court  is  whether  the  appellant  is  liable  to 
pay  the  sum  of  54Z.  lOs.  lid. 

Lopes  (B.  E.  Webster  with  him),  for  the 
appellant. — The  land  in  question  ought 
not  to  be  charged  with  the  cost  of  paving 
the  street.  The  object  of  the  Legislature 
was  to  make  the  benefit  to  be  derived 
from  paving  the  new  street  tho  test  of 
liability,  and  here  there  is  no  such  be- 
nefit. In  Angell  v.  The  Vesti-y  of  Pad- 
dington  (2)  it  was  held  that  land  attached 
to  a  church  was  not  liable  to  be  rated, 
shewing  that  where  it  is  possible  the  Court 
will  put  a  limit  to  the  ordinary  construc- 
tion of  the  word  "  land  "  as  used  in  25  & 
26  Vict.  c.  120.  B.  77. 

Prentice  (Beresford  with  him),  for  the 
respondent,  was  not  heard. 

Per (7MrMiTO(CoCKBDRN,  C.J.,andBuCi:- 
BURN,  J.). — There  is  nothing  to  t^e  the 
land  in  question  out  of  the  express  words 
of  the  Act. 

Judgmenifor  respondents. 

Attorneys — ^Young,  Maples  &  Co.,  for  appelliuits; 
J,  &  M.  FoDtifcx,  for  respondents. 


(2)  37  Law  J.  Hep.  (s-s.)  M.C.  171. 
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[IN  THE  COURT  OF  QUEEN'S  BENCH.] 

1872.     "I  DENNIS  {appellant),  v.  tovell 
Nov.  13.  J  (respondenf). 

Harbours,  Docks  and  Piers  Glauses  Act 
(10  Vict.  c.  27.  s.  74:)— Damage  to  Pier— 
Inevitable  Accident — Liability  of  Owner  of 
Vessel. 

By  the  Harbours,  Docks  and  Piers 
Glauses  Act,  1847  (10  Vict.  c.  27),  s. 
74,  "  the  owner  of  every  vessel  shall  be 
answerable  to  the  undertakers  for  any 
damage  dotie  by  such  vessel  or  by  any  per- 
son employed  about  tJis  same,  to  the  har- 
bour, dock  or  pier;  and  the  master  or 
person  having  tJie  cliarge  of  such  vessel, 
through  whose  unlfttl  act  or  negligence 
any  such  damage  is  done,  shall  also  be 
liable  to  make  good  the  same,  ^'c,  provided 
always  that  nothing  herein  contained  shall 
extend  to  impose  any  liability  for  any  such 
damage  upon  the  owner  of  any  vessel  where 
such  vessel  shall,  at  the  time  when  such 
damage  is  caused,  be  in  charge  of  a  duly 
licensed  pilot,  whom  such  oimier  or  master 
is  bound  by  law  to  employ,  and  put  his 
vessel  in  charge  of." 

A  vessel,  by  inevitable  accident,  struck 
against  a  pier  and  thereby  damaged  it : — 

Held,  that  the  owner  of  the  vessel  toas 
answerable  for  damages  under  the  section, 
the  proviso  making  an  exception  where  the 
vessel  is  in  charge  of  a  pilot,  hit  no  ex- 
ception in  case  of  damage  d<me  by  inevit- 
able accident, 

Cahe  stated  by  justices  for  Woodbridge, 
Suffolk,  uuder  20  &  21  Vict.  c.  43. 

A  complaint  was  preferred  by  Charles 
Samael  Torell  (the  respondent),  against 
John  Dennis  (the  appellant),  under  sec- 
tions 74  and  75  of  the  10  Vict.  c.  27, 
charging  that,  on  the  2Cth  September, 
1871,  Dennis  was  the  owner  of  a  vessel 
called  The  Ava,,  which  vessel,  at  or  near 
Landgnard,  in  Suffolk,  did  damage  to  the 
pier  and  works  of  the  Harwich  Harbour 
Conservancy  Board,  to  the  amount  of 
hOl.,  by  striking  violently  against  the 
pier  and  works,  and  breaking  and  des- 
troying divers  parts  of  the  same,  the 
vessel,  at  the  time  such  damage  was 
done,  not  being  in  charge  of  any  duly 
licensed  pilot,  contrary  to  the  statute  ;  and 
upon  the  hearing  the  appellant  was  or- 

Nbw  Sebibs,  42. — JiIao,  Cas. 


dered  to  pay  to  the  Harwich  Harbour 
Conservaney  Board  the  sum  of  50i. 

Upon  the  hearing  of  the  complaint  it  was 
proved  on  the  part  of  the  respondent  and 
found  as  a  fact,  that  the  vessel.  The  Ava, 
did  the  damage  as  alleged  in  the  com- 
plaint, and  it  was  proved  on  the  part  of 
the  appellant  that  the  damage  was  the 
result  of  an  inevitable  accident  caused 
by  stress  of  weather,  and  did  not  arise 
from  any  wilful  act  or  negligence  of  the 
master  or  other  persons  in  the  vessel,  and 
it  was  contended  therefore  on  the  part  of 
the  appellant,  that  he  was  not  liable  to 
pay  to  the  Harwich  Harbour  Conservancy 
Board  the  amount  claimed  for  damage  so 
done. 

The  justices,  however,  being  of  opinion 
that  the  appellant  became  bable  under 
section  74  of  the  10  Vict.  c.  27  (1), 
to  pay  the  Harwich  Harbour  Conser- 
vanoy  Board  the  sum  of  60Z.  for  the 
damage  so  done,  whether  the  damage  was 
the  result  of  inevitable  or  unavoidable  ac- 
cident or  otherwise,  gave  their  determi- 
nation against  the  appellant  in  the  manner 
before  stated. 

The  question  for  the  opinion  of  the 
Court  is,  whether  the  damage  to  the  pier 
and  works,  being  the  result  of  an  in- 
evitable accident,  caused  by  stress  of 
weather,  and  not  arising  from  any  wilful 
act  or  negligence  of  the  master  or  other 
persons  in  the  vessel,  the  appellant  be- 
came liable  to  pay  to  the  Harwich  Har- 
bour   Conservancy    Board    the    amount 

(1)  By  the  Harbours,  Cocks  and  Piers  Clauses 
Act,  10  Vict  c.  27.  s.  74, — The  owner  of  evory 
vessel  or  float  of  timber  sball  bo  answerable 
to  the  undertakers  for  any  damage  done  by  such 
vessel  or  float  of  timber,  or  by  any  person  em- 
ployed about  the  same,  to  the  harbour,  dock  or 
pier,  or  the  quays  or  works  connected  therewith, 
and  the  master  or  person  having  the  charge  of 
such  vessel  or  float  of  timber  through  whose 
wilful  act  or  negligence  any  such  damage  is  done, 
shall  also  bo  liable  to  make  good  the  game,  &c., 
provided  always  that  nothing  herein  contained 
shall  extend  to  impose  any  liability  for  any  such 
damage  upon  the  owner  of  any  vessel  where  such 
Vessel  shall  at  the  time  when  such  damage  is 
caused  be  in  charge  of  a  duly  licensed  pilot,  whom 
such  owner  or  master  is  bound  by  law  to  employ 
and  put  his  vessel  in  char(;e  of. 
F 
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claimed  in  respect  of  the  damage  bo  done 
as  aforesaid. 

Grantham,  for  the  appellant. — The  ques- 
tion is,  whether  under  10  Vict.  c.  27.  s.  74, 
the  owner  of  a  vessel  is  answerable  for 
damage  done  by  it,  in  a  case  where  the 
damEige  was  altogether  unavoidable,  and 
did  not  arise  in  any  way  from  the  wilful 
act  or  negligence  of  the  master  or  person 
having  chiEirge  of  the  vessel.  The  Court 
will  not  presume  that  it  was  intended 
without  any  apparent  reason,  to  supersede 
the  ordinary  common  law  rule,  by  which 
in  a  case  like  the  present,  the  appellant 
would  not  be  liable,  in  the  absence  of  any 
evidence  of  negligence  or  want  of  skill  on 
the  part  of  the  master. 

[CocKBUEN,  C.J. — It  is  certainly  strange 
that  the  owner  should  be  made  liable  in 
the  absence  of  negligence,  but  I  think  that 
the  words  of  the  section  are  too  strong  to 
be  overcome.] 

There  can  be  no  reason  why  there 
Aonld  be  an  exemption  in  the  case  whore 
it  is  necessary  to  employ  a  pilot,  and  no 
exemption  in  the  case  of  inevitable  acci- 
drat. 

Phillrick  (H.  T.  AtlcvMon  with  him),  for 
the  respondent,  was  not  heard. 

Blackbukn,  J. — The  Lord  Chief  Justice, 
who  has  left  the  Court,  has  already  inti- 
mated his  opinion  that  the  appellant  is 
liable.  I  think  that,  whether  the  legis- 
lature so  intended  or  not,  they  have 
clearly  enacted,  that  the  owner  of  the 
vessel  shall  be  answerable  for  damage 
caused  by  it,  whether  by  inevitable  acci- 
dent, without  the  interference  of  the 
owners,  or  their  servants,  or  not.  The 
case  is  analogous  to  that  of  the  owner  of 
cattle,  who  must  keep  them  on  his  own 
land  at  his  peril,  or  he  will  be  answerable 
for  the  mischief  canscd  by  their  escape. 

QOAIN,  J.,  concurred. 

Jtidijvunt  for  the  respondent. 

Attorneys  —Baity  &  Whitchonse,  agents  for  Chap- 
miin.  Ipswich,  for  appellant ;  J.  L.  Morris,  agent 
A>rFbilbrick&  Son,  Colchester,  fi>r  respondent. 


[IN  THE  COURT  OF  QUEEirS  BENCH.] 

1872.   r  THE  QUBEN  V.   THE  GUABDIABS 
Nov.  11. 1    OF  THE  CHORLTON  UNIOH. 


Union  Assessment  Gommittee  Act,  1862, 
(25  ^  26  Viet.  e.  103),  ss.  17, 2\—D^osit 
of  Amended  Valuaiion  List. 

The  valuation  list  for  a  parish  under  the 
Union  Assessment  Gommittee  Act,  1862 
(25  ^  26  Vict.  c.  103),  must,  wlien  altered 
by  the  committee,  be  deposited  for  inspection 
under  ss.  17  and  21,  and  if  not  so  deposUed, 
it  is  invalid,  together  with  any  contribution 
order  based  npon  it. 

This  was  a  rule  calling  on  the  guardians 
of  the  Chorlton  Union  to  shew  cause  why 
a  certiorari  should  not  issue  to  bring  up 
an  order  made  by  the  guardians  upon  the 
township  of  Chorlton-on-Medlock,  as  to 
the  amount  to  be  contributed  by  the 
parish  to  the  union  fund. 

It  appeared  from  the  affidavits,  that  in 
March,  1871,  the  assessment  committee 
of  the  union  made  an  order  under  the 
Union  Assessment  Committee  Act,  1862 
(1),  directing  the  overseers  to  nutke  a 

(1)  By  the  Union  Assessment  Committee  Act 
(25  &  26  Vict.  c.  103),  s.  17,  the  valaation  list 
for  each  psirlsh  made  and  signed  by  the  oreneen 
or  dclirered  to  them,  as  hereinbefore  prorided, 
shall  be  deposited  by  the  overseers  in  the  place  in 
such  parish  in  which  rate  books  are  deposited  or 
kept,  and  a  copy  of  such  ralnation  list  shall  be 
forthwith  delivered  to  the  board  of  guardians,  and 
the  overseers  shall  give  public  notice  of  the 
deposit  of  such  list  on  the  Sunday  next  following 
the  deposit  of  such  list,  and  such  notice  shall  be 
given  in  the  same  manner,  and  all  persons  assessed 
or  liable  to  be  assessed  to  the  relief  of  the  po(»  of 
such  parish  shall  hare  the  like  right  of  inspecting 
and  of  demanding  and  taking  copies  of  and  cxtzsets 
from  such  list,  as  in  the  case  of  a  poor-rate  allowed 
by  the  justices ;  and  the  overseers  shall,  at  the 
expiration  of  fourteen  days  from  the  time  of  the 
notice  given  of  the  deposit  of  such  list,  transmit 
the  same  to  the  committee ;  and  any  overseer  or 
other  ratepayers  within  the  union  shall  have  the 
right  of  inspecting  and  taking  copies  of  and  ex- 
tracts from  any  of  the  lists  so  transmitted.  By 
8.  21,  where  the  committee  make  any  alteration  in 
the  value  of  any  hereditaments  included  in,  or 
insert  therein  any  rateable  hereditament  omitted 
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new  valnation  of  the  rateable  heredita- 
ments in  the  township,  and  that  a  new 
list  was  accordingly  made,  deposited  for 
inspection,  and  afterwards  transmitted  to 
the  committee. 

In  April,  1872,  an  order  was  served  by 
the  goardians  on  the  overseers  for  the 
payment  of  their  contribution  to  the  fund 
of  the  onion.  The  order  was  based  on 
alterations  in  the  new  valnation  list ;  bat 
it  appeared  that  the  altered  list  had  never 
been  deposited  as  required  by  the  Act, 
and  that  no  time  had  been  appointed  for 
hearing  objections  to  it. 

PoUoch  shewed  cause,  and  contended 
that  the  provisions  in  question  as  to 
the  deposit  of  the  list  were  directory 
only. 

Manisty  and  Collins,  in  support  of  the 
rule,  were  not  heard. 

Pbb  Chbum  (2). — ^The  list  was  clearly 
invahd,  and  the  contribution  order  most 
fall  with  it. 

Ikde  absolute. 


AttomeyB — Shaw  &  Tremellen,  agents  for  C. 
"W.  RoberU  &  Soo,  Bochdale,  for  prosecutors ; 
Massey,  Taylor  &  Hales,  for  defendants. 


from  any  such  valuation  list,  they  shall  cause  such 
valuation  list,  with  such  alteration  or  insertion,  to 
be  deposited  for  inspection  in  manner  hereinbefore 
provided,  concerning  the  valuation  list  made  by  or 
delivered  to  the  overseers,  and  shall  cause  the  like 
notice  to  be  given  of  such  deposit  as  is  required  in 
the  case  of  a  valuation  list  made  or  delivered  as 
aforesaid,  and  shall  appoint  a  day,  not  less  than 
seven  days,  nor  more  than  fourteen  days  from  the 
re-deposit  of  such  valuation  list,  for  the  hearing  of 
any  objections  to  the  valnation  list  as  so  altered, 
and  when  the  committee  have  heard  and  determined 
any  such  objections,  or  have  made  such  farther 
alterations,  insertions  and  corrections  in  such 
vriaation  list,  they  shall  approve  the  same  in 
manner  hereinbefore  provided. 
(2)  Cockbum.C.J.;  Blackburn,  J.;  andQuaiD,J, 


[IN  THE  COURT  OF  QUEfeN'S  BENCH.] 
1873.     "I         THE   QtJEEN  V.    JUSTICES    OF 
Jan.  11.  J  EXETEE. 

The  TAcensing  Act,  1872  (86  !f  36  Vict, 
e.  94.  ss.  45  aiid  46) — Alehmise  License — 
Annual  Value — Improvement  of  Premises 
— Illegal  Cotiditton  in  License — Quashing 
—Certiorari— 9  Geo.  4.  c.  61—"  The  Re- 
virw  of  Justices  BecisUms  Act,  1872 " 
(35  Sf  36  Vici.  c.  26). 

At  a  general  annval  licensing  meeting. 
If.,  the  ocetipier  of  a  hotise  licensed  as  a 
public  house,  under  9  Oeo.  4.  c.  61,  applied 
for  a  retieinal  of  the  license.  The  justices 
rmiewed  the  license,  but  u-ith  the  following 
notice  upon  it — "  This  license  is  renewed 
on  condition  that  the  licensed  premises 
shall,  before  the  ne,rt  general  anmial 
licensing  meeting,  be  improved  and  made 
of  the  annual  value  of  SOI.,  in  default  of 
which  this  license  wiU  not  be  renewed  " : — 
Held  (Mellok,  J.,  hcesitante),  that  the 
justices  had  no  power  to  impose  sitch  a  con- 
dition upon  M.;  that  the  provision  in  sec- 
tion 46  of  the  Licensing  Act,  1872,  as  to 
improving  the  premises  does  not  apply  to 
a  house  already  licensed  imder  9  Geo.  4. 
c.  61,  and  that  the  condition  was  null  and 
void. 

Semble,  that  part  of  a  license  cannot  le 
guashed  upon  certiorari  without  quashing 
the  whole. 

Observations  on  the  requisites  of  the 
affidavit  under  "  the  Review  of  Justices 
Decisions  Act,  1872." 

A  certioraii  had  issued  to  bring  into 
this  Court  a  license  granted  by  Jus- 
tices of  Exeter  to  John  Mann.  It  was 
sought  to  quash  a  condition  in  the  license 
on  the  ground  that  the  justices  had  no 
jurisdiction  to  express  in  the  license  any 
such  condition,  as  the  house  was  licensed 
under  9  Geo.  4.  c.  61,  before  and  at  the 
time  of  the  passing  of  the  Act,  35  &  36 
Vict.  c.  94,  and  at  the  time  of  the  holding 
of  the  last  general  annual  licensing  mee£ 
ing. 

Upon  the  license,  and  under  the 
seal,  the  following  memorandum  was 
writt«n — "  Take  notice,  that  this  license 
is  renewed  on  condition  that  the  licensed 
premises  shall,  before  the  next  annual 
licensing  meeting,  be  improved  ap(l  mad? 
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of  the  annnal  valne  of  30/.,  in  de&nlt  of 
vrhioli  this  license  will  not  be  renewed." 

Thejnsticeshadparposelyrefr&inedfrom 
shewing  caase  why  the  writ  of  certiorari 
should  not  issue,  and  immediately  after 
making  a  return  to  the  writ,  they  directed 
their  chairman  to  file  an  affidavit  under 
the  provisions  of  the  Review  of  Justices 
Decisions  Act,  1872,  35  &  36  Vict. 
c.  26  (1),  thus  leaving  the  matter  to  he 
dealt  with  by  the  Court. 

It  appeared  from  the  affidavit  that  the 
justices,  from  evidence  obtained,  were  of 
opinion  that  the  premises  occupied  by  John. 
Mann  were  not  of  the  annual  vaJue  of 
301.,  but  that  inasmuch  as  the  pre- 
mises had  been  theretofore  licensed  and 
the  business  thereof  properly  conducted 
for  several  years,  the  justices  had  re- 
newed <he  license  conditionally  "  to  the 
required  improvement  in  value  being 
made  to  the  premises  before  the  next 
annual  licensing  meeting,  as  provided  by 
the  45th  and  46th  sections  of  the  Licensing 
Act,  1872,"  and  that  the  justices  had 
given  their  best  and  most  careful  con- 
sideration to  the  several  clauses  and  pro- 
visions of  the  Act,  and  more  particularly 
to  the  45th  and  46th  sections  thereof,  and 
to  other  the  matters  and  things  in  refer- 

(1)  The  35  &  38 Vict.  c.  26.  s.  2  enacts,  "When- 
ever the  decision  of  any  justice  or  justices  is  called 
in  question  in  any  Superior  Court  of  Common  La^r 
hj  a  rule  to  shew  cause  or  other  process  issued 
upon  an  ex  parte  application,  it  shall  bo  lawful 
for  any  such  justice  to  make  and  file  in  such  Court 
an  affidaWt  setting  forth  the  grounds  of  the  de- 
cision so  brought  under  review,  and  any  f^ts 
which  he  may  consider  to  have  a  material  bearing 
on  the  question  at  issue,  without  being  required 
to  pay  any  fee  in  respect  of  filing  such  affidavit 
or  any  stamp  duty  thoroupon.  .  .  ." 

Section  3. — "  Whenever  any  such  affidavit  has 
been  filed  as  aforesaid,  the  Court  shall,  before 
making  the  rule  absolute  against  the  justice  or 
justices,  OP  otherwise  determining  the  matter  so 
as  to  overrule  or  set  aside  the  acts  or  decision  of 
the  justice  or  justices  to  which  the  application 
relates,  take  into  consideration  the  matters  set 
forth  in  such  affidavit,  notwithstanding  that  no 
counsel  appear  on  behalf  of  such  justices." 


ence  to  the  renewal  and  conditional  grant 
of  the  license,  and  that  the  grounds  on 
which  they  had  come  to  their  decision 
(which  was  unanimous)  were  that  they 
"  verily  believed  and  considered  the  same 
to  be  in  accordance  with  the  Licensing 
Act,  1872,  and  other  the  statutes  in  con- 
nection therewith." 

John  Mann  had  for  the  last  ten  years 
holden  a  general  public  house  or  licensed 
victualler's  license,  tmder  9  Geo.  4.  c.  61, 
which  contains  no  provision  whatever 
with  respect  to  the  rateable  or  annnal 
yalne  of  the  houses  to  be  licensed  there- 
under. Exeter  is  a  city  containing  not 
not  less  than  10,000  inhabitants,  and  John 
Mann's  premises  are  below  the  annaal 
value  of  SOI. 

Poland  (Besley  with  him). — The  rule 
was  made  absolute  for  a  certiorari  last  term. 
The  justices  have  intimated  their  intention 
not  to  take  any  steps  to  prevent  the  con- 
dition being  quashed,  if  the  Court  thinks 
that  it  ought  not  to  have  been  imposed. 
Therefore,  the  matter  may  be  dealt  with 
at  once,  without  the  case  being  put  into 
the  Crown  Paper.  (The  Court  assented 
to  this  being  done.) 

The  only  question  then  will  be  what  is 
the  proper  construction  to  be  put  upon 
sections  45  and  46  of  the  Licensing  Act, 
1872. 

These  sections  are  as  follows — 

Section  45 — "  Premises  to  which  at 
the  time  -of  the  passing  of  this  Act  no 
license  under  the  Acts  recited  in  the 
Wine  and  Beerhouse  Act,  1869  (2), 
authorising  the  sale  of  beer  or  wine 
for  consumption  thereupon  is  attached, 
shall  not  be  subject  to  any  of  the 
provisions  now  in  force,  prescribing  a 
certain  rent  or  value  or  rating  as  a 
qualification  for  receiving  any  such  license. 

"  Premises  not  at  the  time  of  the  passing 
of  this  Act  licensed  for  the  sale  of  any  in- 
toxicating liquor  for  consumption  there- 
upon, shaJl  not  be  qualified  to  receive  a 

(2)  32  &  33  Vict  c.  27.  The  Acts  recited  an 
11  Geo.  4  and  1  Will.  4.  c.  61;  4  &  5  WiU.  4. 
c.  86;  3  &  4  Vict.  c.  61 ;  24  &  26  Vict.  c.  21; 
36  &  27  Vict,  c  33,  and  23  TkL  c.  27.  See  es- 
peoially  section  1  of  3  &  4  Vict.  c.  61,  and  section 
8  of  23  Vict.  c.  27. 
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license  ....  unless  the  foUotnng  con- 
ditions  are  satisfied — 

"  a.  The  premises,  unless  snch  premises 
are  a  mlwaj  refreshment-room,  shall  he 
of  not  less  than  the  following  annnal 
value: 

"  If  situated  -within  the  City  of  London 
or  the  liberties  thereof,  or  any  parish  ov 

Slace  subject  to  the  jurisdiction  of  the 
[etropolitan  Board  of  Works,  or  within 
thg  four  nules  radius  from  Charing  Cross, 
or  within  the  limits  of  a  town  containing 
a  population  of  not  less  than  100,000  in- 
habitants, 501.  per  annum ;  or  if  the 
license  do  not  authorise  the  sale  of  spirits, 
201.  per  annum : 

"  If  situated  elsewhere,  and  within  the 
limits  of  a  town  containing  a  population 
of  not  less  than  10,000  inhabitants,  30Z. 
per  annum  ;  or  if  the  license  do  not  au- 
thorise the  sale  of  spirits,  20Z.  per  annum  : 

"  K  situated  elsewhere  and  not  within 
any  such  town  as  above-mentioned,  ISl. 
per  annum  ;  or  if  the  license  do  not  autho- 
rise the  sale  of  spirits,  121.  per  annum. 

"  b.  The  premises  shall  be,  in  the  opinion 
of  the  licensing  authority,  structurally 
adapted  to  the  class  of  license  for  which 
a  certificate  is  sought :  Provided  that  no 
house  not  licensed  at  the  time  of  the 
passing  of  this  Act  for  the  sale  of  any 
intoxicating  liquor  for  consumption  on 
the  premises  shall  be  quahfied  to  have  a 
license  attached  thereto  authorising  such 
sale,  unless  snch  house  shall  contain,  ex- 
clusive of  the  rooms  occupied  by  the 
inmates  of  such  house,  if  the  license 
authorise  the  sale  of  spirits,  two  rooms, 
and  if  the  license  do  not  authorise  the 
sale  of  spirits,  one  room  for  the  accom- 
modation of  the  public." 

Section46 — "Whereas in  certain  casesa 
license  under  the  Wine  and  Beerhouse  Acts, 
1869  and  1870,  is  not  to  be  granted  unless 
the  house  and  premises  in  respect  of  which 
such  license  is  granted  are  of  snch  rent 
and  value  or  are  rated  to  the  poor-rate  on 
a  rent  or  annual  value  of  such  amount  as' 
is  respectively  in  that  behalf  stated  in 
the  Acts  recited  in  the  Wine  and  Beer- 
house Act,  1869 ;  and  it  is  expedient  to 
substitute  in  such  cases  '  annual  value ' 
for  the  said  rent,  value,  or  rating,  and  to 
provide  for  the  ascei-taining  the  annual 
value  of  such  house  and  premises :  Be  it 


therefore  enacted,  that  in  cases  not  pro- 
vided for  by  the  last  preceding  section — 

"  A  license  under  the  Wine  and  Beer- 
house Acts,  1869  and  1870,  shall  not  be 
granted  in  respect  of  any  premises  which 
are  not,  in  the  opinion  of  the  Licensing 
Justices  who  grant  such  license,  of  such 
annual  value  as  is  mentioned  in  that  be- 
half in  the  Acts  recited  by  the  Wine  and 
Beerhouse  Act,  1869 ;  and  those  Acts 
shall  be  construed  as  if  '  annual  value ' 
were  therein  substituted  for  '  rent,' 
'  value,'  '  rated  on  a  rent  or  annnal  value ' 
and  other  like  expressions. 

"  If  at  the  first  general  annnal  Uoens- 
ing  meeting  after  the  passing  of  this  Act, 
the  licensing  justices  are  of  opinion  that 
awj  premises  which  are  licensed  far  the  sale 
of  intoxicating  liquors  at  the  passing  of  this 
Act,  are  not  of  such  annual  value  as 
authorises  the  grant  of  a  license  for  sncb 
premises,  they  may,  notwithstanding,  re- 
new such  license  upon  the  condition,  to 
be  expressed  in  the  license,  that  the  holder 
thereof,  before  the  next  general  annual 
licensing  meeting,  improves  the  premises 
so  as  to  make  them  of  sufficient  annual 
value,  and  if  the  holder  &ii  to  comply 
with  such  condition,  the  license  shall  not 
be  renewed  at  such  next  general  annual 
licensing  meeting." 

It  is  to  be  observed,  that  no  property 
qualification  whatever  was  imposed  upon 
public-houses  by  the  9  Geo.  4.  c.  61  (3), 
which  was  passed  at  a  time  when  the 
houses  licensed  under  the  Acts  recited 
in  the  Wine  and  Beerhouse  Act,  ,1869, 
did  not  exist.  Those  houses  were  first 
created  by  11  Geo.  4.  and  1  Will.  4.  c.  64 
(the  Beer  Act),  and  23  Vict.  c.  27  (com- 
monly called  Mr.  Gladstone's  Act)  re- 
spectively. No  property  qualification  was 
imposed  upon  beer-houses  by  the  original 
■  Beer  Act.  Beer-houses  were  first  made 
subject  to  the  property  qualification  by 
3  &  4  Vict.  c.  61  (4),  which  Act  applies  to 

(3)  This  Act,  formerly  called  the  Alehouse  Act, 
is,  in  the  Licensing  Act,  1872,  called  the  Intoxicat- 
ing Liquor  Licensing  Act,  1828.  See  section  74 
of  the  Licensing  Act,  1872  (the  interpretation 
clause). 

(4)  By  section  1  of  3  &  4  Vict,  c  61,  it  is  enacted 
that  "  no  license  to  sell  beer  or  cidar  by  retail . .  . 
shall  be  granted  to  any  person  who  shall  not  be 
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l)eer-hoases  only.  In  like  manner  23  Vict. 
0.  27,  by  the  8th  section  of  which  a  pro- 
perty qualification  is  imposed  npon  honses 
licensed  for  the  sale  of  wine,  applies  to 
wine-hoases  only.  These  are  the  "  Acts 
recited  by  the  Wine  and  Beer-honse  Act, 
1869,"  to  which  reference  is  made  in  the 
46th  section  of  the  Licensing  Act,  1872, 
and  none  of  them  touch  9  Geo.  4.  c.  61. 

It  being  the  intention  of  the  Legislature 
to  remove  all  doabts  as  to  the  real  value 
of  the  houses  licensed  under  the  "  Acts 
recited,"  "  rateable  value  "  being  an  un- 
certain value,  and  "  rent  or  value  "  being 
a  vague  expression,  the  4Cth  section  of 
the  Act  of  1872  was  passed  to  prevent 
such  doubts  arising  for  the  future. 

[Mellor,  J. — It  is  strange  that  the 
Legislature  should  have  raised  the  value 
of  the  wine  and  beer  houses  and  have 
left  the  value  of  the  other  houses  alone. 
The  preamble  of  the  Act  includes  all 
houses.] 

This  is  because  the  wine  and  beer- 
houses had,  until  the  passing  of  the  Wine 
and  Beerhouse  Act,  1869,  been  licensed 
by  the  Excise  only,  whereas  the  public- 
house  licenses  had  been  always  under  the 
control  of  the  justices.  It  would  be  con- 
fiscation to  impose  the  new  property 
qualification  upon  old  public-houses. 

[Me  LLCS,  J. — As  to  confiscation,  was  it 
not  a  kind  of  confiscation  to  change 
rateable  into  annual  value  P] 

Not  so  :  it  was  only  the  substitution  of 
the  real  test  for  a  vague  and  uncertain 
one,  which  was  often  evaded.    The  old 

the  real  resident  holder  rr  occupier  of  the  dwelling- 
house  in  which  he  shall  apply  to  be  licensed,  nor 
shall  any  such  license  be  granted  in  respect  of  any 
dwelling-hoQSe  which  shall  not,  with  the  premises 
occupied  therewith,  be  rated  in  one  sum  to  the  rate 
for  the  relief  of  the  poor  of  the  parish,  township 
or  place  in  which  such  house  and  premises  are 
situate,  on  a  rent  or  annual  value  of  fifteen  pounds 
per  annum,"  if  situated  witliin  the  bills  of  mor- 
tality, or  in  places  containing  10,000  inhabitants, 
&c. 

By  section  8  of  23  Vict.  c.  27,  it  is  enacted  that 
"  no  license  to  sell  foreign  wine  by  retail  to  be 
consumed  on  the  premises  shall  be  granted  for  any 
refreshment  house  which,  with  tlie  premises  be- 
longing thereto  and  occupied  therewith,  shall  be 
under  the  rent  and  ralue  often  pounds  a  year."  ,  . . 


public- houses  are  expressly  excluded  from 
the  operation  of  seK^tion  45,  by  its  two 
first  paragraphs. 

[Lush,  J. — Asstimuig  this,  was  tiiere 
any  legal  obligation  to  renew  ?] 

No  ;  but  it  is  the  practice  to  renew,  in 
cases  where  there  is  no  complaint  as  to 
character. 

[CocKBUBN,  C.J. — No  doubt  that  the 
justices  would  have  acted  harshly  if  in 
such  a  case  they  had  refased  without 
reason,  but  still  they  have  a  discretion 
which  we  cannot  overrule.  But  can  a 
document  of  this  kind  be  so  divided  as  to 
be  quashed  in  part  ?  We  are  confident 
that  if  we  say  that  the  justices  had  no 
jurisdiction  to  impose  such  a  condition, 
they  will  treat  it  as  a  nullity  when  the 
time  comes.] 

The  condition  is  illegal  and  ought  to  be 
quashed.  Section  48  of  the  Licensing 
Act,  1872,  prescribes  that  licenses  granted 
at  the  firat  licensing  meeting  aner  the 
Act  should  be  in  the  forms  heretofore  in 
use. 

No  counsel  appeared  for  the  justices. 

CoCKBUKN,  C.J. — The  condition  is  not 
above  but  below  the  seal  to  the  license 
which  is  good  in  itself.  Bat  I  should  be 
sorry  to  put  my  decision  on  so  narrow  a 
ground,  being  of  opinion  that  the  justioes 
applied  section  46  of  the  Act  in  a  manner 
beyond  their  power.  Looking  at  section 
45,  one  sees  two  classes  of  cases — first, 
licenses  already  existing ;  second,  licenses 
granted  after  the  passing  of  the  Act ;  and 
that  a  distinction  was  intended  to  be  made 
and  is  in  &ot  made  between  them.  "  Pre- 
mises not  at  the  time  of  this  Act  licensed  " 
excludes  existing  licenses  before  proceed- 
ing to  legislation  for  the  future.  With 
natural  tenderness  for  vested  interests, 
the  Legislature  has  forborne  to  require 
what  might  be  beyond  the  means  of  the 
applicant  or  be  perhaps  physically  im- 
possible.  Where  there  is  a  public-house 
license  existing,  the  section  does  not  apply. 
The  justices  acted  beyond  their  powers ; 
but  it  would  be  useless  for  us  to  quash  a 
condition  which  we  consider  altogether 
inoperative. 

Mellob,  J. — I  agree  with  the  decision 
of  the  Court,  and  though  I  hesitate  as  to 
the  construction  of  the  4ct,  I  do  not  hesi- 
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tato  Bufficiently  to  differ  from  the  rest  of 
the  Coart.  I  agree  that  it  is  idle  to  qnash 
a  part  without  quashing  the  whole  of  the 
license.  The  opinion  expressed  by  the 
Court  will  no  doubt  prevent  the  justices 
from  acting  on  the  condition  they  have 
imposed.  It  is  very  inconvenient  that  the 
C5onrt  should  be  called  upon  to  decide  so 
complicated  a  question  without  the  assist- 
ance of  counsel  on  both  sides.  At  any 
rate  the  justices  should  have  given  a  full 
reference  to  the  statutes  on  which  our 
opinion  is  requested.  My  hesitation  is 
grounded  on  the  apprehension  of  limiting 
the  provisions  of  an  Act  passed  on 
groonds  of  pabUc  poUcy  with  intent  to 
check  intemperance.  The  words  seem  to 
justify  the  constmction  put  on  them  by 
the  Conrt. 

Lush,  J. — I  do  not  doubt  that  the  jus- 
tices have  put  a  wrong  construction  upon 
sections  45  and  46.  Although  the  lan- 
guage is  by  no  means  clear,  I  think  our 
judgment  accords  with  the  words  as  well 
as  the  intention  of  the  Act.  There  appear 
to  be  three  kinds  of  license  referred  to, 
existing  public-house  licenses,  existing 
wine  and  beer-house  licenses  and  new 
licenses  of  both  kinds.  Section  45,  in 
substance,  says  that  existing  public  houses 
shall  not  be  subject  to  any  value  qualifi- 
cation, and  then  proceeds  to  deal  with 
future  licenses.  Then  comes  section  46 
dealing  with  beer  and  wine-houses.  Now 
it  might  well  be  that  some  of  these  houses 
had  got  wrongly  rated.  Such  houses 
would  have  become  disfranchised  by  sec- 
tion 45  were  it  not  for  the  power  of 
inserting  the  condition  given  by  section 
46.  The  two  sections  must  for  all  pur- 
poses be  read  together. 

Archibald,  J. — The  sections  are  by  no 
means  clearly  worded,  but  their  meaning 
may  be  ascertained  pretty  accurately. 
Unless  the  earlier  paragraph  of  section  45 
be  unmeaning,  it  must  mean  that  existing 
public-houses  are  not  to  be  touched.  From 
the  use  of  the  word  "  authorises  "  in  sec- 
tion 46,  it  also  appears  that  these  houses 
are  excluded  from  the  operation  of  that 
section.  The  general  intention  of  the  Act 
may  indeed  be  seen  in  the  preamble,  but 
that  intention  could  only  have  been  meant 
to  be  carried  out  with  due  regard  to 
vested  interests.    There  would  be  no  hard- 


ship in  slightly  increasing  a  property 
qualification,  whereas  there  would  be  a 
great  hardship  in  creating  one  where  it 
did  not  exist  before. 

License  sent  hcuili  to  tJie  justices  with 
tlisfipinion  eicpressed  hi/  the  Oourt. 

Attorney — Child,  for  appollant. 


[IN  THE  COURT  OF  EXCHEQUER.]    • 

1872.       "^COETIS  (appellant)  v.  embrey 
(respondent). 


June  22.    / 


Statute,  Go7tstruction  of — Toum  Police 
Clauses  Act,  1847  (10  ^  11  Vict.  c.  89), 
ss.  3,  38,  45 — Carriage  Plying  for  Hire 
without  License. 

A  piece  of  growid,  tlie  property  of  a  rail- 
way company,  is  not — tltotigh  used  as  an 
approach  to  a  station,  and  though  not  fenced 
off  from,  the  public  highway —  a  "  street  " 
or  "  road  "  within  the  meaning  of  the  ^rd 
section  of  the  Town  Police  Glauses  Act, 
1847,  so  as  to  retider  petsons  who  by  agree- 
ment with  the  company  keep  carriages 
standing  there,  liable  to  a  penalty  for 
aXlowing  carriages  to  ply  for  hire  without 
a  license. 

This  was  a  Case  stated  by  justices  under 
20  &  21  Vict.  c.  43. 

The  Local  Government  Act,  1858  (20 
&  21  Vict.  c.  98),  by  section  44  in- 
corporates the  provisions  of  the  Town 
Police  Clauses  Act,  1847  (10  &  11  Vict. 
c.  89),  with  .respect  to  hackney  car- 
riages. 

The  45th  section  of  the  Town  Police 
Clauses  Act,  1847,  imposes  a  penalty  not 
exceeding  forty  shilhngs,  on  the  pro- 
prietor or  part  proprietor  of,  or  any 
person  concerned  either  solely  or  in  part- 
nership in  keeping,  employing  or  letting 
any  carriage,  who  permits  the  same  to  be 
used  as  a  hackney  carriage  plying  for  hire 
within  the  prescribed  distance  without 
having  obtained  a  license  under  the  37th 
section  of  the  Act.  The  38th  section 
enacts  that  "  every  wheeled  carriage, 
whatever  may  be  its  form  or  construction, 
used  in  standing  or  plying  for  hire  in  any 
street  within  the  prescribed  distance,  shall 
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be  deemed  to  bo  a  "  hackney  carriage  " 
within  the  meaning  of  the  Act. 

The  3rd  section  enacts  that  the  word 
"  street "  shall  extend  to  and  inclade 
"any  road,  square,  conrt,  alley,  and 
thoroughfare  or  public  passage  within  the 
limits  of  the  special  Act ;  " — "  the  special 
Act  "  meaning  any  Act  thereafter  to  bo 
passed  for  the  improvement  of  any  town 
comprised  therein,  and  with  which  the 
Act  of  1847  should  be  incorporated. 

The  Local  Government  Act,  1858,  was 
subsequently  adopted  in  Tunbridgc  Wells. 

The  appeUant  was  summoned  before 
the  justices  at  Tunbridge  Wells  in  pur- 
suance of  the  45th  section  of  the  Town 
Police  Clauses  Act,  under  the  following 
circumstances. 

His  carriage  had  been  plying  for  hire 
without  a  license  on  ground  belonging 
to  the  South  Eastern  E«ilway  Company, 
used  as  an  approach  from  the  highway 
to  their  station  at  Tunbridge  Wells. 
This  ground  was  paved  like  the  pubhc 
highway,  and  separated  from  it  by  a 
gutter  only. 

The  company  permitted  private  car- 
riages to  stand  there,  but  allowed  no 
public  vehicles  to  do  so  other  than  those 
belonging  to  the  appellant,  with  whom 
the  company  had  made  a  special  agree- 
ment for  the  purpose. 

The  justices  were  of  opinion  that  tlio 
locus  in  quo  was  a  "  street "  within  the 
Act,  and  convicted  the  appellant  accord- 
ingly. 

Field  (with  him  Murcli),  for  the  ap- 
pellant,  contended  that  the  hem  in  quo 
being  private  property  was  not  a  "street" 
within  the  meaning  of  tho  Town  Police 
Clauses  Act.  He  cited  Case  v.  Storey  (1), 
and  Skinner  v.  Ualier  (2)  ;  distinguishing 
Clarke  v.  Stanford  (3). 

E.  E.  Tunwr,  contra,  arguad  that  the 
conviction  was  right, — pointing  out  that 
Case  V.  Storey  (1),  and  Skinner  v.   Usher 

(1)  38  Law  J.  Bep.  (n.s.)  H.C.  113;  s.  c.  Law 
Bep.  4  Ezch.  319. 

(2)  41  Law  J.  Ecp.  (h.s.)  M.C.  158  ;  s.  c.  Liiw 
Bq).  7  Q.B.  423. 

(3)  40  Law  J.  Rep.  (h.s.)  M.C.  151 ;  s.  c.  Law 
Bep.  6  Q3.  367. 


(2),  were  decided  on  1  &  2  Will.  4.  c.  22, 
the  102nd  section  of  which  uses  the  words 
"  public  street,"  and  the  word  "  road  " 
was  applied  to  a  private  way  in  5  &  6 
Will.  4.  c.  50.  s.  23. 

Field  was  not  heard  in  reply. 

Brauwell,  B. — I  am  of  opinion  that 
this  conviction  ought  to  be  quashed.  Tho 
reason  of  the  thing,  the  words  of  the 
statute  and  the  decision  in  Case  r.  Storey 
(1),  are  all  in  favour  of  the  appellant. 
I  think  the  legislature  intended  to  pro- 
vide for  the  good  conduct  of  the  drivers 
of  these  carriages  when  there  was  nothing 
else  to  control  them,  but  that  it  did  not 
intend  to  protect,  nor  was  it  necessary 
that  they  should  protect,  the  public  em- 
ploying carriages  for  hire,  where  the 
carriages  and  drivers  are  under  the  ma- 
nagement of  responsible  persons  within 
whose  private  premises  the  carriages 
stand  for  hire.  Looking  to  the  interpre- 
tation clause  in  the  Act,  I  cannot  think 
this  place  was  a  "road."  The  word 
"  road  "  used  in  a  public  Act  means,  in 
my  opinion,  a  public  road — a  road  over 
which  the  public  have  rights ;  and,  even 
if  this  conviction  were  right,  the  com- 
pany would  only  have  to  put  up  a  fence 
to  get  rid  of  its  effect.  Our  judgment 
must  therefore  be  for  the  appellant. 

Clbasbt,  B. — I  am  of  the  same  opinion. 
The  only  statement  in  the  case  which  in 
any  way  tends  to  support  the  contention 
of  the  respondent  is  the  statement  that 
the  locus  in  qtu>  is  used  as  an  approach  to 
the  station,  and  is  not  enclosed  in  any 
way.  But  tho  company  may  if  they 
like  prevent  it  being  used  by  any  per- 
•  son  for  any  such  purpose  as  it  was  used 
for  by  tho  appellant,  and  they  do  in  fact 
prevent  any  other  person  than  the  ap- 
pellant using  it  for  the  purpose  in  qnes- 
tion.  In  my  opinion  the  place  cannot 
under  these  circumstances  be  regarded  as 
a  "street"  or  as  a  "road"  within  the 
meaning  of  the  Act. 

Judgment  for  the  appellant. 


Attorneys — Ceams,  for  appellant ;  Davidsoii,  Can 
&  Co.,  for  respondent. 
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[CROWN  CASE  RESERVED.] 

1873.   1  » 

J        or     f  THE    QUEEN  V.   JOHNSON.* 

Perjury — Cormier's  Inquisition — Deputy 
Coroner — Judicial  Proceeding — 6  ^  7  Vict. 
c.  83. ««.  1  and  2 — Absence  of  Coroner  from 
Lawful  and  Beasonahle  Cause. 

Perjury  was  alleged  to  have  been  com- 
mitted in  taking  a  false  oath  on  a  material 
issue  at  the  hearing  of  a  county  coroner's 
inquisition  held  before  a  deputy  coroner  in 
the  absence  of  the  coroner.  The  6^7  Vict, 
c.  83.  «.  1,  gives  a  comity  coroner  power  to 
appoint  a  deputy,  provided  that  nt  such 
deputy  shall  act  far  any  coroner  except 
during  the  illness  of  the  said  coroner,  or 
during  his  absence  from  any  lawful  or 
reasonable  cause.  On  the  trial  of  the  in- 
dictment for  perjury  the  prosecution  gave 
evidence  that  the  coroner,  who  was  an  at- 
torn^ in  practice,  and  registrar  of  the 
County  Court,  and  held  other  offices,  loa* 
absent  from  his  home  and  place  of  business 
in  order  to  take,  a  vacation,  such  absence 
and  vacation,  and  air  and  exercise  having 
been  recommended  to  him  by  his  medical 
advisers  as  necessary  for  his  health,  which 
had  become  permanently  impaired  from  an 
operation  which  he  had  undergone.  He 
spent  three  or  four  days  in  every  week 
shooting.  The  vacation  for  registrars  was 
app^nted  at  that  period  of  the  year,  and 
that  was  the  only  time  of  the  year  during 
which  he  obtained  a  vacation.  The  Judge 
held,  at  the  trial,  that  there  teas  lawful  or 
reasonable  cause  for  the  absence  of  the 
coroner,  and  the  prisoner  was  found  guilty  : 
— Held,  that  the  question  of  lawful  or 
reasonable  cause  was  to  be  decided  by  the 
Judge  and  not  by  the  jury,  and  that  there  wa* 
some  evidence  upon  which  the  Judge  could 
so  decide,  and  that  the  conviction  was  right. 

Case  reserved  by  Denman,  J. 

At  the  last  Winter  AssizeB  for  the 
conntr  of  Durham  John  Johnson  was 
tried  before  me,  and  foand  guilty  of  per- 
jury, subject  to  the  opinion  of  this  Court 
upon  the  following 

CASE. 

The  perjury  alleged  was  committed  by 
false  oaths  taken  before  Thomas  Dean, 

•  Coram  Kelly,  C.B.;  Mellor,  J.;  Pigott,  B.; 
D«nman,  J. ;  una  Pollock,  B. 
Nkw  Sekiks,  42. — Hao.  Cas. 


who  held  an  inquest  as  depn^  coroner 
touching  the  death  of  one  Owen  O'Hanlon. 

Thomas  Dean  was  called,  and  produced 
an  appointment,  dated  1866,  of  himself  as 
deputy  coroner  for  Darlington  Ward. 
This  appointment  was  duly  signed  and 
sealed  by  William  Dale  Trotter,  the  then 
and  present  coroner  for  the  said  ward, 
and  properly  countersigned,  as  required  by 
law. 

The  inquest  was  opened  on  the  11th 
of  October,  1872,  and  continued  by  ad- 
journment, from  time  to  time,  on  several 
days  np  to  and  after  the  7th  of  November, 
the  day  of  the  pfirjuiyrin  question. 

The  said  Thomas  Dean,  upon  cross- 
examination,  and  the  said  coroner,  who 
was  also  examined,  proved  that  since 
1866,  by  for  the  largest  number  of  all  the 
inquests  held  in  Darlington  Ward  had 
been  held  by  the  said  Thomas  Dean  as 
deputy  coroner;  that  on  the  11th  of 
October,  when  the  inquest  in  question 
commenced,  the  said  coroner,  who  was 
also  an  attorney  in  -  practice,  and  Regis- 
trar of  the  County  Court,  and  held  other 
offices,  was  absent  from  his  home  and 
usual  place  of  business  as  an  attorney, 
haying  left  home  on  the  24th  of  Septem- 
ber previous,  in  order  to  take  a  vacation 
until  the  14th  of  October,  such  absence 
and  vacation,  and  air  and  exercise,  having 
been  recommended  to  him  by  medical 
advisers  as  necessary  for  his  healthy  which 
had  become  permanently  impaired  from 
an  operation  which  he  had  undergone 
some  eighteen  months  previously;  that 
between  the  last-mentioned  dates  he  spent 
three  or  four  days  eveiy  week  in  shootmg; 
that  owing  to  his  engagements  as  Regis- 
trar of  the  County  Court  the  above  period 
was  the  only  time  of  the  year  during 
which  he  could  obtain  any  vacation,  that 
being  the  period  appointed  for  the  vaca- 
tion of  the  regfistrars  of  County  Courts. 
Mr.  Trotter  also  stated  that  when  the 
inquest  in  question  began  he  was  not  in 
such  a  state  of  health  as  to  be  able  pro- 
perly to  discharge  the  duty  of  holding  an 
inquest  of  the  kind  and  duration  of  which 
that  in  question  appeared  likely  to  be. 

Upon  these  facts  it  was  contended,  on 
behalf  of  the  prisoner,  that  the  proceed- 
ing before  the  said  Thomas  Dean  was 
coram  non  judice,  because  it  was  incum- 
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bent  on  the  prosecntioo,  in  order  to  shew 
jurisdiction  in  a  depntj  coroner  to  ad- 
minister an  oath,  to  prove  afiSrmatively 
that  there  was  lawful  or  reasonable  canse 
for  the  absence  of  the  coroner  (citing 
6  &  7  Vict.  c.  83.  s.  1.  proviso  2),  and  that 
the  &cta  here  did  not  amount  to  any  evi- 
dence or  snch  cause.  He  also  contended 
that  the  question  was  one  for  the  jurj 
and  not  for  me. 

The  Counsel  for  the  Crown  contended 
that,  even  if  the  facts  proved  were  in- 
sufficient to  shew  that  there  was  lawful 
or  reasonable  cause,  still,  inasmuch  as  by 
section  2  of  the  same  Act  it  is  provided 
that  inquisitions  are  not  to  be  quashed 
by  reason  of  their  having  been  taken  by 
a  deputy,  the  oath  on  which  perjury  was 
assigned  being  an  oath  on  which  a  good 
inquisition  might  have  been  founded, 
could  not  be  said  to  be  coram  non  judice, 
but  was  one  legally  administered  in 
a  judicial  proceeding,  and  therefore  one 
on  which  perjury  could  be  legally  as- 
signed. 

I  held  that,  even  assuming  it  to  be  for 
the  prosecution  to  make  out  affirmatively 
in  snch  a  case,  that  there  was  lawful  or 
reasonable  cause  for  the  absence  of  the 
coroner  (which  point,  however,  I  reserved 
for  this  Court),  there  was  in  this  case 
snch  lawful  or  reasonable  cause ;  but  I 
reserved  for  this  Court  the  question  whe- 
ther there  was  evidence  upon  which  I 
could  properly  so  hold. 

The  first  question  of  law  reserved  for 
the  opinion  of  this  Court  is,  whether  it 
was  incumbent  upon  the  prosecution 
to  make  out  that  there  was  lawful  or 
reasonable  effuse  for  the  'absence  of  the 
coroner  from  the  inquest  in  question  P  If 
it  was  not,  the  conviction  is  to  stand. 
'  If  it  was,  then, 

Thr  second  question  reserved  is,  whe- 
ther it  was  for  me  or  for  the  jury  to  decide 
whether  there  was  such  lawful  or  reason- 
able cause  P 

If  for  the  jury,  the  conviction  to  be 
quashed,  unless  the  first  question  be  de- 
cided in  the  negative. 

If  for  me,  then, 

The  third  question  reserved  is,  whether 
there  was  evidence  upon  which  I  might 
properly  decide  as  I  did  P 

If  so,  the  conviction  to  stand. 


If  not,  to  be  quashed,  nnless  the  first 
question  be  decided  in  the  negative. 

CamjiheU  Foster,  for  the  prisoner. — In 
order  to  shew  that  the  false  oath  taken 
by  the  prisoner  was  perjury  it  must  be 
proved  to  have  been  taken  in  a  judicial 
proceeding.  Before  the  passing  of  the  6 
and  7  Vict.  c.  83,  coroners  of  counties  had 
no  power  to  appoint  deputies  to  act  in 
their  stead.  Then  by  section  1  of  that 
Act,  it  is  enacted  that  "  it  shall  be  lawful 
for  any  coroner  of  any  county,  Ac.,  and 
he  is  hereby  directed  by  writing  under  his 
hand  Eind  seal,  to  nominate  and  appoint, 
from  time  to  time,  a  fit  and  proper  person 
(such  appointment  being  subject  to  the 
approval  of  the  Lord  High  Chancellor, 
Lord  Keeper,  or  Lords  Commissioners  of 
the  QreaJb  Seal)  to  act  for  him  as  his 
deputy  in  the  holding  of  inquests  ;  and 
all  inquests  taken  and  other  acts  per- 
formed by  any  such  deputy  coroner,  under 
and  by  virtue  of  any  such  appointment, 
shall  be  deemed  and  taken  to  all  intents 
and  purposes  whatsoever  to  be  the  acts 
and  deeds  of  the  coronec  by  whom  such 
appointment  was  made. .  . .  Then  there 
are  there  provisoes,  the  second  of  which 
is,  that  no  such  deputy  shall  act  for  any 
snch  coroner  as  aforesaid,  except  during 
the  illness  of  the  said  coroner,  or  during 
his  absence  &om  any  lawful  or  reasonable 
cause. 

[Denhan,  J. — The  question  turns  upon 
the  construction  to  be  placed  on  the 
second  proviso.] 

Yes  ;  and  whether  the  absence  of  the 
coroner  is  from  any  lawful  or  reasonable 
cause  is  a  question  of  &ct,  and,  together 
with  all  other  questions  of  fact  in  the  case, 
is  to  be  decided  by  the  jury.  It  is  like  the 
questioning,  whether  crops  have  been  left 
on  the  ground  a  reasonable  time  so  as  to 
enable  the  tithe  owner  to  compare  the 
tithe  set  out  with  the  remainder  of  the 
produce,  or  whether  the  vendor  of  railway 
shares  has  offered  to  transfer  them,  which 
are  to  be  decided  by  a  jury — Taylor  on 
Evidence,  part  I.,  c.  3.  s.  30. 

[Denmak,  J. — The  words  of  the  proviso 
are  "lawful  or  reasonable  cause,"  is  not 
the  lawfulness  of  the  cause  for  the  judge  ?] 

The  2nd  section  of  the  statute  no  doubt 
enacts  that  no  inquisition  found  upon  or 
by  any  inquest,  nor   any  judgment  re- 
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corded  npon  or  by  yirtae  of  any  sach 
inquisition,  shall  be  qaashed,  stayed  or 
reversed,  inter  aUa,  by  reason  of  any  sach 
inquisition  having  been  taken  before  any 
deputy  instead  of  the  coroner  himself,  but 
that  section  merely  extends  to  cure  any 
formal  defects  in  the  inquisition  itself,  and 
does  not  help  the  proceedings  which  led 
up  to  the  inquisition.  Here  the  objection 
is  not  to  the  inquisition,  but  that  the  pro- 
ceedings at  the  hearing  were  coram,  turn 
judice.  ' 

[KeIiLT,  C.B.,  referred  to  The  Qtieen  v. 
Perkin  (1).] 

Oiffard  {Luck  with  him),  for  the  prose- 
cution, were  not  heard. 

KblIiT,  C.B. — We  think  this  conviction 
must  be  affirmed.    My  opinion  is,  without 
doubt,  that  the  question  of  the  lawful  or 
reasonable  cause  for  the  absence  of  the 
coroner  is  for  the  judge  and  not  for  the 
jury.     I  think  it  would  have  been  wrong 
to  have  left  the  evidence  as  to  the  state  of 
health  of  the  coroner  to  the  jury ;  but  I 
also  think  that  the  second  section  is  con- 
clusive.    I  think  the  question  would  be 
the  same  if  the  validity  of  the  inquisition 
were  being  tried  on  certiorari  by  the  Court 
of  Queen's  Bench,  and  then  that  section 
makes  the  inquisition  valid  and  effectual 
for    all    purposes    notwithstanding    any 
'  defects  by  reason  of  its  having  been  held 
before  a  deputy  instead  of  the  coroner  him- 
self.   The  preamble  to  the  section  recites 
the  expediency  of  making  provisions  to 
support  coroners'  inquisitions  and  to  pre- 
vent their  being  quashed  on  account  of 
technical  defects,  and  then  enumerates  the 
present  defect  among  a  number  of  others. 
That  amounts  to  an  express  provision  that 
it  shall  not  be  quashed  for  that  cause,  and 
it  is,  therefore,  valid  and  effectual  in  law. 
Mellob,  J. — Prima  facie  the  deputy 
coroneris  to  be  taken  to  be  lawfully  acting. 
It  was,  however,  elicited  on  the  trial  that 
the  coroner  was  absent  under  the  circum- 
stances stated  in  the  case.     Now,  in  my 
opinion  this  was  a  matter  incidentally 
arising  on  the  trial,  just  as  a  question  of 
reasonable  search  for  the  original  before 
the  admission   of  secondary  evidence   of 
lost  written  documents,  which  is  to  be 

(1)  7   Q.B.  *Rep.  166;  ».  c.  14  Law  J.  Rep. 
(H.8.)  M.C.  87. 


determined  by  the  judge  and  not  by  the 
jury.  Such  a  question  as  this  would  never 
be  left  to  the  jury  at  the  end  of  the  case. 
Then  as  to  the  second  point,  although 
the  inquisition  maybe  amended,  if  required 
to  be  proved,  I  am  not  satisfied  that  it 
would  cure  the  want  of  original  juris- 
diction to  administer  the  oath  if  such 
want  existed ;  I  therefore  prefer  to  rest 
my  judgment  on  the  first  point,  viz.,  that 
there  was  evidence  of  a  sufficient  ground 
of  absence  on  the  part  of  the  coroner, 
and  that  the  Judge  rightly  decided. 

PiQOTT,  B. — I  am  of  the  same  opinion, 
bat  I  prefer  to  rest  my  judgment  on  the 
second  ground  mentioned  by  the  Lord 
Chief  Baron. 

Denmam,  J. — I  do  not  think  it  neces- 
sary to  hold  that  it  is  to  be  prima  facie 
presumed  that  the  deputy  coroner  was 
lawfully  acting,  bat  I  will  assume  that  if 
the  deputy  was  acting  w}ien  there  was 
not  lawful  or  reasonable  cause  for  the 
absence  of  the  coroner  there  might  be  an 
acquittal.  Then  the  counsel  for  the  pro- 
secution having  taken  upon  themselves 
the  onus  of  making  out  that  the  depuiy 
was  properly  appointed,  the  objection  was 
taken  that  no  evidence  of  the  oath  being 
taken  by  the  prisoner  could  be  given, 
because  the  deputy  coroner  was  not 
shewn  to  be  bwfally  acting,  on  the 
ground  that  there  was  no  lawful  or 
reasonable  cause  for  the  absence  of  the 
coroner.  I  thought  it  was  a  question  for 
the  Judge  whether  there  was  lawful  cause, 
and  I  think  there  was  evidence  on  which  I 
might  hold  as  I  did.  I  think  the  2nd  section 
gives  the  go-by  to  this  point  (his  Lordship 
read  the  section).  That  seems  to  me  to 
assume  that  there  might  be  an  objection  to 
the  deputy  acting  as  coroner,  and  that  is 
made  no  objection.  It  follows  that  a  good 
inquisition  might  have  been  founded  upon 
these  proceedings,  and  then  I  think  it 
follows  that  they  were  judicial  proceedings 
upon  which  perjury  could  be  founded. 

Pollock,  B.,  concurred. 

Conviction  affirmed. 


Attorney — Vf.  Brignall,  for  priaoner. 
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23.  I 
28.  J 


THE  QUEEN  V.  BIBD.' 


[CBOWN  CASE  RESERVED.] 
1872. 
Nov.  23. 

1873. 
Jan.  28. 

Larceny — Itidictment — Evidence  to  tup- 
port  Allegation. 

The  prisoner  was  the  daughter  of  the 
propri^or  of  a  "  merry-go-round"  and 
was  in  charge  thereof.  The  price  of  a  ride 
iti  thit  machine  teas  one  penny  for  each  per- 
son. The  prosecutrix  got  into  it  and  hatided 
to  the  prisoner  a  sovereign  in  payment  of  the 
ride,  asking  for  the  change.  The  prisoner 
gave  her  eleven-pence,  and  the  merry-go- 
roiiTid  being  ahout  to  start,  said  she  would 
give  her  the  rest  of  the  change  when  the 
ride  was  over.  The  prosecutrix  assented  to 
this,  and  about  ten  minutes  after,  wtien  the 
ride  was  over,  found  the  prisoner  attending 
to  a  shooting  gallery,  cmd  asked  her  for 
the  change,  when  the  prisoner  replied  that 
she  had  otily  received  a  shiUing  from,  her, 
and  declined  to  give  any  mare.  The  in- 
dictment charged  the  prisoner  with  stealing 
nineteen  shillings  in  money  of  the  moneys  of 
the  prosecutrix.  The  prisoner  was  convicted 
of  stealing  the  nineteen  shillings: — Held, 
by  a  majority  of  the  judges,  that  the  con- 
viction was  UTong  and  must  be  quashed. 

Case  reserved  by  the  chairman  of  the 
Qnarter  Sessions  for  the  county  of  Bncks. 

1.  At  a  general  Court  of  Qnarter  Ses- 
sions for  the  county  of  Bnckingham, 
holden  at  Aylesbury  in  the  said  county 
on  the  15th  day  of  October,  1872,  the 
above-named  Elizabeth  Bird  was  tried 
before  me  upon  an  indictment  which 
charged  that  she,  the  said  Elizabeth  Bird, 
"  on  the  12  th  day  of  October,  in  the  year 
of  our  Lord,  1872,  nineteen  shillings  in 
money  of  the  moneys  of  Maria  Lovell, 
feloniously  did  steal,  take  and  carry  away 
against  the  peace  of  our  Lady  the  Queen, 
her  Crown  and  Dignity." 

2.  It  was  proved  that  the  said  Elizabeth 
Bird  was  the  daughter  of  a  man  who 

»  Coram  Cockburn,  C.J. ;  KcUy,  C.B. ;  Bovill, 
C.J. ;    Martin,  B. ;    Bramwell,  B. ;   Keating,  J. 
Blackborn,  J. ;  Pigott,  B. ;  Mellor,  J. ;  Lush,  J. 
Brett,  J. ;  Cleasby,  B. ;  Grove.  J. ;  Archibald,  J. 
Denman,  J. ;  and  Pollock,  B. 


travelled  about  to  fairs  with  a  shooting 
gallery  and  a  "  merry-go-round  "  or  "  re- 
volving velocipede  machine,"  for  riding 
on  which  he  made  a  charge  of  one  penny 
to  each  person  for  each  ride. 

3.  On  the  day  in  question  the  said 
Maria  Lovell  got  into  the  "merry-go- 
round,"  which  was  then  in  charge  of  the 
said  Elizabeth  Bird,  and  handed  to  the 
said  Elizabeth  Bird  a  -sovereign  -in  pay- 
ment for  the  .ride,  asking  her  to  give  her 
the  change.  The  said  Elizabeth  Bird 
thereupon  handed  to  the  said  Maria  Lovell 
eleven-pence,  and  said  that  she  would 
give  her  the  rest  of  the  change  when  the 
ride  was  finished,  as  the  "  merry-go- 
round  "  was  then  about  to  start.  The  said 
Maria  Lovell  assented  to  this,  and  about 
ten  minutes  after,  when  the  ride  was 
over,  she  foand  the  said  Elizabeth  Bird, 
who  was  tiien  attending  to  the  shooting 
gallety,  and  asked  for  her  change,  to 
which  the  said  Elizabeth  Bird  replied  that 
she  had  only  received  from  her  one 
shilling,  for  which  she  had  given  the 
proper  change,  and  she  declined  to  give 
any  more.  \ 

4.  Upon  these  facts  it  was  contended  by 
the  counsel  for  the  prisoner — First,  That 
the  prisoner  could  not  be  convicted  of 
stealing  the  nineteen  shillings,  because  no 
specific  nineteen  shillings  had  ever  been 
appropriated  as  the  change  for  the  sove- 
reing  handed  to  the  prisoner,  nor  had 
there  been  a  taking  either  actual  or  con- 
strnctive  of  the  nineteen  shillings  from  the 
said  Maria  Lovell.  Second,  That  under 
the  above  form  of  indictment  the  pri- 
soner could  not  be  convicted  of  stealing 
the  sovereign,  and  that  even  if  the  in- 
dictment was  sufficient  there  was  no 
evidence  of  a  felonious  taking  of  the 
sovereign  as  it  was  not  taken  fi<om  Maria 
Lovell  against  her  will,  and  further  that 
the  prisoner  could  not  be  convicted  of 
larceny  of  the  sovereign  as  a  bailee,  be- 
cause, assuming  that  there  was  any  evi- 
dence of  a  Jbailment,  which  was  denied, 
the  bailment  was  not  to  re- deliver  the 
same  money  which  was  delivered  to  the 
prisoner. 

5.  I  overruled  the  objections,  and  di- 
rected the  jury  that  if  they  were  satisfied 
that  the  said  Maria  Lovell  gave  the  pri- 
soner the  sovereign,  «nd  that  the  prisoner 


Digitized  by 


Google 


Vol.  42.] 


THE  DUTIES   OF  MAGISTRATES. 


45 


knew  that  she  had  it,  and  wilfallj  refosed 
to  give  the  said  Maria  LotoU  the  re- 
mainder of  the  change,  they  might  pro- 
perly convict  the  prisoner  oi  stealing  the 
nineteen  shillings. 

The  jury  returned  a  verdict  of  guilty. 

The  question  for  the  opinion  of  the 
Court  is,  whether,  under  the  circum- 
stance above  stated,  the  prisoner  was  pro- 
perly convicted  on  the  above  indictment, 

[The  argument  of  prisoner's  counsel 
had  been  heard  before  the  Court  of 
Crown  Cases  Reserved  (1)  on  November 
the  23rd,  1872,  but  there  being  a  differ- 
ence of  opinion  among  the  members  of 
that  Court,  the  case  was  adjourned  to  be 
reargued  before  all  the  judges.] 

Orahcmi,  for  the  prisoner. — There  are 
three  questions  to  be  considered — ^first, 
whether  the  prisoner  could  be  properly 
convicted  on  the  fi>hct8  of  stealing  nine- 
teen shillings ;  second,  whether  she  could, 
on  this  indictment,  be,convicted  of  steal- 
ing a  sovereign ;  and  third,  whether  the 
facts  warranted  a  conviction  for  stealing 
a  sovereign,  if  the  form  of  the  indict- 
ment permitted  such  a  conviction.  As 
to  the  first  and  third  points.  There 
could  not  be  a  conviction  of  stealing  nine- 
teen shillings,  for  if  anything  was  stolen 
it  was  a  golden  sovereign.  The  prosecu- 
trix never  possessed  any  nineteen  shillings 
BO  far  as  appears. 

[Blackbubn,  J.,  referred  to  the  form  of 
the  indictment  and  to  the  14  &  15  Vict, 
c.  100.  8. 18.] 

That  section  does  not  help  it  because  the 
indictment  has  gone  on  to  describe  the 
particular  coin,  and  the  prosecution  is 
lx)nnd  by  the  description  of  the  particular 
coin  as  alleged.  The  money  stolen  is  not 
described  simply  as  money  within  the 
statute— .4rc7t6.  6V.  PI.  58.  17th  edit., 
The  Qt«!e»  v.  Badleij  (2),  The  Queen  v. 
Graven  (3),  The  Queen  v.  West  (4),  The 
Queen  v.  Jones  (5). 

SCocKBURN,    C.J. — ^Was    there  not    a 
ment  of  the  nineteen  shillings  to  the 

(1)  The  Court  then  consisted  of  Kelly,  C.B. ; 
Martin,  B. ;  Brett,  J. ;  Oiove,  J. ;  and  QuKin,  J. 

(2)  1  Den.  CO.  450. 

(3)  Jftuss.  &  R.  14. 

(4)  1  Dears.  &  U.  109. 
(6)  1  Cox  C.C.  106. 


prisoner  in  this  wav  that  she  was  to  re- 
turn the  sovereign  if  change  could  not  bo 
got,  but  if  it  could  to  return  nineteen 
shillings  of  its  value  ?] 

No,  a  bailment  within  the  statute  must 
be  to  return  the  identical  coin  bailed — 
The  Qtteen  v.  HassaU  (6),  The  Qiteen  v. 
Omrett  (7),  The  Queen  v.  Hoare  (8).  As 
to  stealing  the  sovereign  the  cttae  finds 
that  the  prosecutrix  assented  to  her  keep- 
ing the  sovereign,  therefore  there  was  an 
intention  to  part  with  the  sovereign. 
There  was  no  trick  on  the  part  of  the 
prisoner  or  mistake. 

[CoCKBnRN,C.J. — Notwithstanding  that 
the  party  intended  to  pass  the  property, 
is  it  not  material  that  there  is  an  animus 
furandi  in  the  recipient  ?] 

It  is  not  found  in  this  case  that  the 
prisoner  possessed  any  aninrns  fwrcmdi 
when  she  took  the  sovereign.  That  ques- 
tion was  not  left  to  the  jury — 2  ItMsseU 
on  Grimes,  4th  edit.  222,  The  Queen  v. 
Thomas  (9),  The  Queen  v.  Reynolds  (10), 
The  King  r.  Harvey  (11). 

[CocKBUBN,  C.J.,  referred  to  Olvoer's 
Gase  (12),  2  Russdl  on  Gnmes,  220,  4th 
edit.  Wood,  B.,  in  that  case,  said  to  the 
jury  that  a  parting  with  the  property  in 
goods  could  only  be  ^ected  by  con- 
tract which  required  the  assent  of  two 
minds,  but  that  in  that  case  there  was  not 
the  assent  of  the  mind  either  of  the 
prosecutor  or  of  the  prisoner,  the  prose- 
cutor only  meaning  to  part  with  his  notes 
on  the  iaith  of  having  the  gold  in  return, 
and  the  prisoner  never  meaning  to  barter 
but  to  steal.] 

In  2  Russell  on  Grimes,  196,  it  is  said  to 
be  a  well-established  principle  that  if  the 
owner  part  with  the  property  in  the 
goods  taken  there  can  be  no  felony  in  the 
taking,  however  fraudulent  the  means  by 
which  such  delivery  was  procured — ■ 
Parke's  Gate  (13),  Niclwlson's  Gase  (14). 

(6)  L.  &  C.  58. 

(7)  2  Fo8t.  &  F.  14. 

(8)  1  Ibid.  647. 

(9)  9  Car.  &  P.  741. 

(10)  2  Cox  C.C.  170. 

(11)  1  Loach,  C.C.  467. 

(12)  2  Ibid.  1072. 

(13)  Ibid.  614;  s.  c  2  East  P.C.  c  16,  103. 

(14)  Ibid.  610. 
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[CocKBUBH,  C.J. — It  is  a  fitllacy  to  say 
that  the  property  passes  without  a  con- 
tract to  that  effect.  There  must  be  a 
contract  to  buy  as  well  as  to  sell,  and  if 
the  party  intending  to  buy  never  intended 
to  pay  for  the  articles,  he  does  not  con- 
tract and  therefore  no  property  passes.] 

The  folio  ning  cases  were  cited  i  and 
commented  on — The  Queen  v.  Prince  (15), 
Walsh's  Case  (16),  The  Qtteen  v.  Jackson 
(17),  2  RusseU  on  Grimes,  202,  The  Qiieen 
V.  Atkinson.  (18),  The  Quebn  v.  North  (19), 
The  Queen  v.  Williams  (20). 

[CocKBURN,  C.J.,  referred  to  The  Queen 
V.  McKale  (21).] 

No  oonnsel  appeared  for  the  prosecu- 
tion. 

CoCKBUBN,  C.J. — The  majority  of  the 
Judges  are  of  opinion  that  the  piisouer 
was  not  properly  convicted  of  stealing 
nineteen  shillings  of  the  moneys  of  Maria 
Lovell ;  the  majority  being  of  opinion 
that  neither  on  this  or  any  other  form  of 
indictment  could  she  be  convicted  of 
stealing  nineteen  shillings.  The  majority 
desire  it  to  be  understood  that  they  do 
not  mean  to  say  that  if  the  issues  had 
been  properly  left  to  the  jury  she  could 
not  have  been  convicted  upon  an  indict- 
ment properly  framed.  The  majority  of 
the  judges  are  of  opinion  that  this  con- 
viction most  be  quashed. 

Conviction  quaslied. 


Attorney — G.  FeU,  Aylenbory,  for  prisoner. 


(15)  38  Law  J.  Bep.  (n.s.)  M.C.  8;  Law  Bep. 
1  C.C.B.  160. 

(16)  2  Busa.  203  ;  s.  c.  Bnas.  &  B.  215. 

(17)  1  Moo.  C.C.  119. 

(18)  2  East,  F.C.  c.  16,  s.  104,  p.  673. 

(19)  8  Cox  C.C.  433. 

(20)  7  Cox  C.C.  356. 

(21)  37  Law  J.  Bep.  (m.s.)  M.C.  97 ;  s.  c  Law 
Bep.  1  C.C.B.  126. 


[IN  THE  COUBT  OF  QUEEN'S  BEMCH.] 
1873.     1  THE  QCEEN  «.  BMITH  AND  OTHERS, 

Jan.  27.  J        justices  of  Lancashire. 

Licensing  Act,  1872  (35  ^  36  Vict.  e.  94), 
s.  75.  schedule  2- — Bepeal  07  Sections  giving 
Appeal  to  Qua/rter  Sessions  —  Wine  and 
Beerhouse  Act,  1869  (32  ^  33  Viet.  e.  27), 
«.  8— Alehouse  Act,  9  Geo.  4.  c.  61.  s.  27. 

By  "  2%e  Wine  and  Beerhouse  Act, 
1869  "  (32  t  83  Viet.  c.  27),  s.  8,  aU  the 
provisions  of  the  Act,  9  Geo.  4.  c.  61,  as  to 
appeal  from  any  act  of  the  jvsiiees  at  M« 
general  annwd  licensing  meeting,  shaU,  so 
far  as  may  he,  have  effect  with  regard  to 
grants  of  certificates  under  this  Act,  ^.  .  .  . 
By  the  Licensing  Act,  1872  (35  ^  36  Viet, 
c.  94),  «.  75,  and  schedule  2,  the  protnsion* 
of  the  Act,  9  Gfeo.  4.  e.  61,  as  to  appeal 
(««.  27,  28,  29),  are  repealed,  "except  into 
far  as  these  sections  rdate  to  the  renewal  of 
licenses  or  the  transfer  of  licenses :  "— ^eld, 
thai  in  the  absence  of  any  express  repeal  of 
s.  8  of  the  Wiiie  and  Beerhouse  Act,  1869, 
the  appeal  given  by  thai  section  was  not 
taken  away  by  the  repeal  of  the  appeal  tec- 
tions  in  the  original  Act,  9  Geo.  4.  c.  61. 

Rule  for  justices  for  the  Southport 
petty  sessional  division  of  Lancaster,  to 
shew  cause  '^hy  a  mandamus  should  not 
issue,  commanaiug  them  to  hold  a  special 
sessions  for  the  purpose  of  reoeivii^  and 
determining  an  application  by  Henry 
Fowle  for  a  certificate  to  sell  beer,  wines, 
and  sweets,  or  British  wines  (not  to  be 
consumed  on  the  premises). 

It  appeared  from  the  affidavits  that  at 
the  adjourned  annual  licensing  meeting 
for  the  Southport  division,  on  September 
27th,  1872,  Fowle,  who  was  a  grocer  and 
the  occupier  of  a  shop  in  Southport,  ap- 
plied for  a  certificate  as  described  in  the 
rule,  and  produced  evidence  of  character, 
and  that  the  shop  was  of  such  rateable 
value  as  required  by  the  statute.  The  jus- 
tices refused  the  application.  No  evidence 
was  adduced  against  the  applicant  in  refe- 
rence to  the  second  and  third  grounds 
mentioned  in  32  &  33  Vict.  c.  27  (1),  and 
the  justices  expressly  stated  that  Uiey  did 
not  refuse  it  on  either  the  first  or  the 
fourth  ground  mentioned  in  the  statute. 

(1)  By  the  Wine  and  Beerhonsa  Act,  1869, 
B.  8 — "  All  the  proriaiona  of  the  Act  of  9  Oeo.  4 
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A.  L.  Smith  shewed  caase. — It  may  be 
conceded  bhat  the  justices  had  no  discretion 
to  refuse  the  application  except  on  one  of 
the  four  grounds  mentioned  in  section  8. 
But  the  applicant  cannot  obtain  relief  bj 
applying  to  this  Court  for  a  mandanvm. 
His  remedy  was  by  appeal  to  the  Quarter 
Sessions  undeV  the  Alehouse  Act,  9  Geo. 
4.  c.  61.  It  is  true  that  by  tho  Licensing 
Act,  1872,  35  &  36  Vict.  c.  94.  s.  75  and 
schednle  2,  section  27.  of  the  Alehouse 
Act,  which  gives  the  appeal  to  the  Quarter 
Sessions  is  repealed,  but  the  section  which 
is  so  repealed  only  applies  to  appeals  in 
respect  of  alehonse  licenses  or  Uoenses 
to  sell  Uqaor  to  be  consumed  on  the 
premises.     The  right  of  appeal  in  respect 

R.  61,  as  to  the  terms  upon  which,  and  the  manner 
in  which,  and  the  persons  by  whom  grants  of 
licenses  are  to  be  mtiae  by  the  justices  at  the  said 
general  annual  licensing  meeting,  and  as  to  appeal 
from  any  act  of  any  justice,  shall,  so  far  as  may  be, 
hare  e&ct  with  regard  to  grants  of  certificates 
under  this  Act,  subject  to  this  qualification,  that 
no  application  for  a  certificate  nnder  this  Act  in 
respect  of  a  license  to  sell  by  retail  beer,  cider,  or 
wine,  not  to  be  consumed  on  the  premises,  shall 
be  refused  except  upon  one  or  more  of  the  follow- 
ing grounds,  namely — Firstly.  That  the  applicant 
has  &iled  to  produce  satisfactory  evidence  of  good 
character — Secondly.  That  the  house  or  shop  in 
respect  of  which  a  license  is  sought,  or  any  ac^a- 
cent  house  or  shop  owned  or  occupied  by  the  per- 
son applying  for  a  license,  is  of  a  disorderly 
character,  or  frequented  by  thieves,  prostitutes,  or 
persons  of  bad  character — Thirdly.  That  the 
applicant  having  previously  held  a  license  for  the 
sale  of  wine,  spirits,  beer,  or  cider,  the  same  hag 
been  forfeited  for  his  misconduct,  or  that  he  has 
through  misconduct  been  at  any  time  previously 
adjudged  disqualified  from  receiving  any  such 
license,  or  from  selling  any  of  the  said  articles —  - 
Fourthly.  That  the  applicant  of  the  house  in  re- 
spect of  which  he  applies  is  not  duly  qualified  as 
by  law  is  required.  Where  an  application  for  any 
anch  last-mentioned  certificates  is  refused  on  the 
groand  that  the  house  in  respect  of  which  he 
applies  is  not  duly  qualified  as  by  law  is  required, 
the  justices  shall  specify  in  writing  to  the  applicant 
the  grounds  of  their  decision." 

By  the  Licensing  Act,  1 872  (.35  &  36  Vict.  c. 
94),  8.  76 — "  The  several  Acta  set  forth  in  the  se- 
cond schedule  hereunto  annexed  shall  be  repealed 
to  the  extent  to  which  such  Acts  are  therein  ex- 
pressed to  be  repealed,  and  in  particular,  there 
shall  be  repealed  so  much  of  the  Wine  and  Beer- 
honsee  Acts,  as  makes  such  Acts  temporal^  in 
their  duration,  and  the  said  Acta  shall  henceforth 
be  perpetual." 

By  schedule  2,  certain  sections  of  9  Geo.  4.  c. 
61,  are  ennmemted  as  repealed,  amongst  others, 
sections  26^28. 


of  licenses  to  sell  liquor  to  be  con- 
sumed off  the  premises  is  conferred  by 
the  Wine  and  Beerhouse  Act,.  1869,  32  & 
33  Vict.  c.  27.  8.  8,  which  enacts  that  the 
provisions  of  9  G«o.  4.  c.  61,  as  to  appeals, 
shall  have  effect  with  regard  to  grants  of 
certificates  under  the  Act ;  and  this  power 
of  appeal  is  not  affected  by  the  repeal  of 
9  Geo.  4.  o.  61.  s.  27,  from  which  the  pro- 
visions as  to  appeal  are  borrowed.  In 
The  Qiieen  v.  Stock  (2)  it  wa^  held  that 
if  a  power  of  appeal  is  given  in  one  sta- 
tute by  reference  to  a  second  statute,  the 
power  is  unaffected  by  the  repeal  of  the 
second  statute ;  and  in  The  Queen  v.  Merio- 
nethshire (3),  where  the  provisions  of  an 
Act  were  incorporated  "as  ftiUy  and 
effectually  as  if  the  same  and  every  part 
thereof  were  repealed  and  re-enacted,"  it 
was  held  that  the  provisions  so  incorpo- 
rated were  not  affected  by  the  repeal  of 
the  statute  from  which  they  were  taken. 
Boden  v.  Smith  (4)  is  a  similar  decision. 
There  is  no  ground  for  suggesting  that 
section  8  of  the  Wine  and  Beerhouse 
Act,  1869,  is  repealed ;  it  ia  not  included 
in  the  schedule  of  repealed  enactments  in 
the  Licensing  Act,  1872.  He  cited  T/ie 
Queen  v.  Brecon  (5),  The  Queen  v.  The 
Justices  of  Surrey  (6). 

J.  Paterson,  in  support  of  the  role. — 
Without  disputing  the  law  that  where 
provisions  are  taken  from  one  statute  and 
incorporated  in  another,  they  remain  un- 
affected by  the  repeal  of  the  statute  from 
which  they  are  taken,  it  is  to  be  observed 
that  the  Licensing  Acts  are  in  pari  mate- 
ria. It  was  therefore  unnecessary  to  ex- 
pressly repeal  those  sections  in  which  the 
appeal  section  of  the  Alehonse  Act  was 
incorporated.  It  was  enough  to  repeal 
the  original  section  itself,  and  the  repeal 
would  then  apply  to  the  subsequent  Acts 
which  referred  to  it.  Accordingly  the 
schednle  to  the  Licensing  Act,  1872, 
which  is  a  consolidation  Act,  contains 
only  a  reference  to  the  original  section. 

(2)  8  Ad.  &  E.  405 ;  s.  c.  7  law  J.  Rep.  (m.s.) 
M.C.  98. 

(3)  6  Q.B.  Rep.  343 ;  s.  c  13  Law  J.  Rep.  (v.s.) 
M.C.  158. 


(4)  18  Law  J.  Rep.  (w.s.)  C.P.  121. 
(6)16Q.B.  "      -- 


.  Rep.  813  ;  s.  c.  8  Law  J.  Rep.  (ir.a.l 
M.C.  123. 
(6)  39  Law  J.  Rep.  (n.s.)  M.C.  49. 
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[CoCKBTOH,  C.J. — The  Act  appears  to 
me  to  be  the  mosteztraoTdinary  jumble  I 
ever  met  with.] 

It  was  the  object  of  the  Licensing  Act, 
1872,  to  place  the  practice  as  to   the 

front  of  beerhoose  certificates  and  ale- 
onse  licenses  on  a  similar  footing,  and 
no  possible  reason  can  be  snggested  why 
the  appeal  in  qaartor  sessions  should  be 
taken  away  in  the  one  case  and  retained 
in  the  other.  Moreover,  the  Wine  and 
Beerhouse  Act,  1869,  being  a  temporary 
Act,  is  coAtinued  by  the  Licensing  Act, 
1872,  and  therefore  the  former  Act  must 
be  read  as  if  it  formed  part  of  the  latter, 
80  that  the  repealing  schedule  will  apply 
to  both  Acts. 

COCKBUBN,  C.J. — I  am  of  opinion  that 
the  mle  shonld  be  discharged.  The  ap- 
plication is  for  a  mandamus  to  certain 
jnstices  to  hear  an  application  for  a  license 
which  it  appears  they  have  no  discretion 
to  refuse  except  upon  certain  grounds. 
The  jnstices  refused  the  license,  and  it 
seems  to  be  admitted  that  they  were 
wrong,  that  whereas  under  "  The  Wine 
and  Beerhonse  Act,  1869,"  s.  8,  they  have 
only  a  discretion  to  reiu.se  the  application 
under  four  different  states  of  circum- 
stances ;  they  reftised  it  upon  a  ground 
not  specified  in  this  section.  But  it  is 
argued  that  the  only  remedy  is  by  appeal 
to  the  quarter  sessions,  and  the  question 
raised  is  whether  such  aright  of  appeal 
exists,  whether  the  appeal  which  is  given 
by  the  Wine  and  Beerhouse  Act,  1869, 
8.  8,  by  reference  to  the  appeal  section  in 
the  Alehouse  Act,  9  Geo.  4!.  c.  61,  is  now 
taken  away.  There  can  be  no  doubt  that  in  . 
the  schedule  to  the  recent  Licensing  Act, 
36  &  36  Vict.  c.  94!,  the  appeal  section  in 
9  Gteo.  4.  c.  61  is  repealed,  and  we  have 
to  decide  whether  this  repeal  has  the 
effect  of  repealing  so  much  of  section  8 
of  the  Act  of  1869  as  incorporates  the 
right  of  appeal.  The  authorities  which 
have  been  referred  to  establish  that  where 
an  earlier  part  of  an  Act  is  incorporated 
in  a  subsequent  Act  so  as  to  form  part  of 
it,  it  is  the  same  as  if  it  were  in  the  ordinary 
sense  part  of  it,  and  the  repeal  of  the  first 
Act  will  not  take  away  the  part  incor- 
porated in  the  second.  The  difficulty  is 
whether   this   principle  applies   here.    I 


think  that  the  words  of  section  8  amount 
to  a  statement  that  the  appeal  section 
shall  for  every  purpose  form  part  of  the 
Act.  The  case  of  Boden  v.  SmUh  (1), 
where  a  provision  in  8  &  9  Vict.  c.  21  that 
all  existing  powers  and  provisions  relating 
to  county  rates  should  be  taken  to  apply 
to  rates  under  the  Act,  was  held  to  incor- 
porate the  period  of  limitation  in  the 
County  Rates  Act,  is  an  authority  in 
point.  This  being  so,  the  only  argument 
which  remains  for  us  to  consider  is  that 
the  schedule  of  repealed  sections  which  is 
annexed  to  the  Licensing  Act,  1872,  ex- 
tends not  only  to  the  appeal  section  in  the 
Act  of  George  the  Fourth,  but  to  the 
subsequent  Acte  which  incorporate  it,  as 
these  Acte  relate  to  the  same  subject.  I  do 
not  think  this  constraction  can  be  adopted. 

I  am  bound  to  say  that  nothing  more 
remarkable  or  coniuBing  than  the  man- 
ner in  which  these  Acte  are  prepared 
has  ever  come  before  me.  The  practice 
of  inserting  in  a  schedule  sections  of  an 
earlier  Act  which  are  intended  to  be  re- 
pealed, leaving  others  in  force  which  are 
to  be  incorporated  in  the  new  enactment, 
is  certain  to  produce  difSculty  and  com- 
plication. 

Blackburn,  J. — I  am  of  the  same  opi- 
nion. I  cannot  say  that  I  have  a  clear 
opinion  upon  the  subject.  It  is  difficult 
to  find  anything  clear  in  the  licensing 
Acte.  Where  it  is  proposed  to  consolidate 
the  law  upon  any  subject  the  proper 
course  is  to  repeal  the  previous  Acts,  and 
to  enact  the  new  law  in  plain  and  simple 
language.  But  of  late  years  it  has  been 
the  practice  to  repeal  part  of  an  Act  and 
to  incorporate  the  remainder  with  a  sab- 
sequent  Act,  and  to  keep  on  repeating 
this  process  till  we  come  to  a  case  like 
the  present,  where  at  the  time  of  the 
passing  of  the  Isist  Licensing  Act  there 
were  fifteen  different  Acte  in  existence 
relating  more  or  less  to  the  same  subject, 
and  the  Legislature,  after  repealing  three 
of  them,  leave,  besides  the  new  Act.,  frag- 
ments "of  twelve  of  the  old  ones  in  force. 
The  question  we  have  to  decide  is,  whether 
the  provisions  as  to  appeal  in  sections  27, 
28  and  29  of  the  Act,  of  9  Geo.  4  remain 
unrepealed  with  regard  to  proceedings 
under  section  8  of  the  Act  of  1869.  These 
appeal  sections  at  first  only  applied  to 
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alehouse  licenses  nnder  the  original  Act. 
Then  a  new  Act  was  passed  in  1869,  which 
byseotion  8  provided  that  the  provisions  as 
to  appeal  in  the  Act  of  George  the  Fourth 
should  have  effect  with  regard  to  grants  of 
certificates  under  the  new  Act.  Then  fol- 
lowed the  last  Licensing  Act,  35  &  36  Vict. 
c.  94,  which  in  its  second  schedule  i-epeals 
portions  of  previous  Acts,  and  amongst 
others,  sections  26,  27,  28  and  29  are 
repealed  except  with  regard  to  the  re- 
newal of  licenses.  Ifow  there  can  be  no 
doubt  that  these  sections  are  repealed  with 
rt-gard  to  proceedings  under  the  Act  of 
George  the  Fourth,  but  when  it  is  said  that 
the  repeal  takes  away  the  right  of  appeal 
nnder  section  8  of  the  Act  of  1869, 1  pause 
to  consider  whether  this  is  quite  evident. 
I  agree  with  what  my  Lord  has  said  as  to 
the  effect  of  repealing  a  statute,  part  (^ 
which  has  been  incorporated  in  a  second 
Act,  and  I  will  add  that  it  is  rather  singular 
that  in  the  repealing  schedule  the  words 
which  apply  to  4  &  5  Will.  4.  c.  85.  s.  11, 
are  "  so  much  of  section  11  as  incorporates 
or  applies  any  repealed  enactment."  I 
wish  to  say  that  I  do  not  think  that  the 
draughtsman  is  necessarily  to  be  blamed 
for  the  mode  in  which  the  Acts  are  framed, 
as  it  may  well  be  that  he  acts  under  the 
instructions  of  those  who  have  charge  of 
the  bill. 

Mellob,  J.,  concurred.  - 

Qdain,  J. — I  am  of  the  same  opinion. 
It  has  been  argned  that  the  general  scope 
of  the  Licensing  Act  of  1872  is  to  assimi- 
late the  procedure  in  the  grant  of  licenses 
or  certificates,  and  that  to  allow  the  ap- 
peal in  one  case  and  not  in  another  would 
be  an  anomaly.  But  I  think  the  observa- 
tions of  my  brother  Blackburn  as  to  the 
other  part  of  the  schedule  are  very  perti- 
nent, and  the  description,  "  so  much  of  a 
section  as  incorporates  or  applies  any 
repealed  enactment,"  is  to  be  found  in 
several  other  places  in  the  schedule. 

Biule  discharged. 

Attoniftys — Bailey,  Shaw,  Smith  &  Bailey,  agent 
for  K.  Walton,  Southport,  for  applicant ;  Gregory, 
Bowclifies  &  Bavle,  agents  for  Welsby  &  HiU, 
Southport. 


Nmr  Kbbiks,  42. — Mao.  Cka. 


[IN  THE  COUET  OF  QUEEN'S  BEKCH.] 

1873.   1  BAiLiT,  afpeUant  v. 

Jan.  22.  J        Williamson,  reapondtyid. 

Paries  Begulaiion  Act,  1872  (35  ^  36 
Vict.  c.  15),  M.  4,  9,  Sch.  1,  Begidatitmg  8 
^  19 — Btiies  not  laid  before  Pa/rliavisnt — 
Right  of  Meeting  in  Royal  Parks. 

By  the  Parks  RegvlaMm  Act,  1872,  35 
^  36  F*c<.  c.  15  (passed  June  27,  1872), 
».  4^^^  If  any  person  does  anvy  act  tn  con- 
travenlion  of  any  regulation  contained  in 
the  first  schedule  anneased  hereto,  he  shall, 
on  conviction  by  a  Court  of  summary  juris- 
diction, be  liable  to  a  penalty  not  exceeding 
five  pounds ;  but  the  regulations  contairied 
in  the  said  schedule  shall  not  take  effect 
until  the  expiration  of  one  calendar  month 
after  the  passing  of  this  Act."  By  sec.  9, 
"  Any  rule  'made  in  pursuance  of  the  first 
schedule  to  this  Act  shall  be  forthwith  laid  be- 
fore both  Houses  of  Parliament,  if  Parliament 
be  silting,  or  if  not,  then  within  three  weeili* 
after  the  beginning  of  the  tlien  next  ensuing 
session  of  Parliament ;  and  if  any  such  rules  \ 
shaU  be  disapproved  of  by  either  House  of 
Parliamient  within  one  month  after  the  same 
shall  have  been  so  laid  before  Parliament, 
such  rules,  or  ruck  parts  thereof  as  shall  be 
disapproved  of,  shall  not  be  enforced."  By 
Regulation  8  m  schedmle  1,  "No  person 
shall  deliver,  or  invite  any  person  to  deliver, 
amy  public  address  in  a  park,  except  in  ac- 
cordance unth  the  rules  of  the  park;  "  and 
by  Regulation  19,  "Rules  of  the  Park" 
msan  rules  made  by  the  Ranger  as  to 
matters  within  his  jurisdiction,  a/nd  as  to 
otiier  matters,  rules  made  by  the  Commis- 
sioners of  Works  and  PtMic  Buildings. 

Rules  for  Hyde  Park  were .  made  and 
published  on  the  \st  of  October,  1872, 
signed  by  the  Ranger  and  vmder  the  seal  of 
the  Commissioners  o/.  Works.  By  rule  11, 
"  No  public  address  may  be  delivered^  ex- 
cept within  forty  yards  of  the  notice-board 
on  which  this  rule  is  inscribed."  By  rule 
13,  "  No  public  address  may  be  delivered 
unless  a  written  notice  of  the  intention  to 
deliver  the  same,  signed  with  the  nauui* 
and  addresses  of  two  householders  residing 
in  the  metropolis,  be  left  at  the  office  of  the 
Commissioners  of  Her  Majesty's  Works  and 
Public  Buildings,  at  least  two  clear  days 
before :  such  notice  mvsl  date  tJie  day  o/td 
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hour  of  intetided  delivery.  After  such  a 
notice  has  been  received,  no  other  notice  for 
the  delivery  of  any  other  address  on  the 
same  day  wiU  be  valid." 

The  appellant,  in  the  November  foUowing, 
and  before  the  meeting  of  Parliameni,  deli- 
vered, a  ptd>Kc  address  in  Hyde  Park,  more 
than  forty  yards  from  a  notice-board  on 
which  the  rule  above  mentioned  was  in- 
scribed,, and  having  been  summoned  before 
a  police  magistrate  was  convicted  and 
fined : — 

Held,  that  the  conviction  was  right,  as  it 
was  the  intention  of  the  legislature  that 
the  rules  should  come  into  operation  in  the 
recess,  and  before  the  approval  of  Farlia- 
ment  had  been  obtained,  and  that  in  ease 
Parliament  should  disapprove  of  them,  they 
should  cease  to  be  further  enforced;  that 
the  rules  were  sufficienili/  authenticated  by ' 
having  the  signature  of  the  Ranger  and 
the  seal  of  the  Commissioner  attached  to 
the  same  copy  ;  thut  they  were  within  the 
jurisdiction  of  either  the  Ranger  or  the 
Commissioner  ;  and  that  there  was  nothing 
in  section  11  which  prevented  the  appellant 
from  being  convicted,  as  at  the  date  of  the 
act  there  was  no  right  of  way  or  of  holding 
public  meetings  in  Hyde  Park. 

Case  stated  hy  a  Metropolitan  Police 
Magistrate,  under  20  &  21  Vict.  c.  43. 

The  appellant  appeared,  November  18, 
1872,  on  a  anrnmons  to  answer  a  com- 
plaint against  bim  by  the  respondent, 
who  is  a  Superintendent  of  the  Metropo- 
litan Police,  which  charged  him  with  an 
offence  under  section  4  of  the  Parks  Be- 
gulation  Act,1872(85<fc36Vict.c.l5)  (1), 

(1)  By  35  &  36  Vict.  cap.  16,  entitled  "  An  Act 
for  the  Regulation  of  the  Royal  Parks  and  Gar- 
dens," after  reciting  that  it  is  expedient  to  protect 
from  injuty  the  Royal  parks,  gardens  and  pos- 
sessions under  the  management  of  the  Commis- 
sioners of  Her  Majesty's  Works  and  Public  Build- 
ings, hereinafter  called  the  Commissioners,  and 
to  secure  the  public  from  molestation  and  annoy- 
ance while  enjoying  such  parks,  gardens  and 
possessions,  it  is  enacted — 

2.  This  Act  shall  apply  to  all  the  Royal  parks, 
gHrdens  and  possessions,  the  management  of 
vhich  is  for  the  time  being  vested  in  the  Commis- 
sioners, and  such  parks,  gardens  and  possessions 
are  hereinafter  included  under  the  term  "  park." 

4.  If  any  person  does  any  act  in  contravention 
of  any  regulation  contained  in  the  first  schedule 
annexed  hereto,  he  shall,  on  conviction  by  a  court 


for  unlawfiiUy  acting  in   contraventioa 
of  a  regulation  contained  in  the    first 
schedule    annexed   thereto,  by    deliver- 
ing   a    public    address    in    Hyde    Park 
not  in  accordance  with  the  jMles  (^  the 
park,  contrary  to  the  statute,  Sec.     The 
'magistrate  convicted  the  appellant  of  the 
offence,  and  adjudged  him  to  pay  a  fine  of 
51.  and  2s.  costs,  or  in  default  of  payment 
to  be  imprisoned  in  the  House  of  Correc- 
tion for  Middlesex  for  one  calendar  month. 
The  following  facts  were  proved — 
A  copy  of  the  roles  of  Hyde  Park, 

of  summary  jurisdiction,  be  Ifable  to  a  penalty  not 
exceeding  61. ;  but  the  regulations  contained  in  tha 
said  schedule  shall  not  take  effect  until  the  expi- 
ration of  one  calendar  month  after  the  passing  of 
this  Act. 

9.  Any  rule  made  in  pnrsnanoa  of  the  first  sche- 
dule to  this  Act  shall  be  forthwith  laid  befors 
both  Houses  of  Parliament,  if  Parliament  be 
sitting,  or  if  not,  then  within  three  weeks  after 
the  beginning  of  the  then  next  ensuing  session  of 

'Parliament ;  and  if  any  such  rules  shall  be  disap- 
proved of  by  either  House  of  Parliament  within 
one  month  after  the  same  shall  have  been  so  laid 
before  Parliament,  such  mlee,  or  such  parts  thare- 
of  as  shall  bo  disapproved  of,  shall  not  be  enfbreed. 

1 0.  Copies  of  regulations  to  be  observed  in  pur- 
suance of  this  Act  by  persons  using  a  Roys!  Pa^ 
to  which  this  Act  applies,  shall  be  put  up  in  such 
park  in  such  conspicuous  manner  as  the  Commis- 
sioners may  deem  best  calculated  to  give  informa- 
tion to  the  persons  using  the  park. 

11.  Kothing  in  this  Act  shall  authorize  aoy  in- 
terference with  any  rights  of  way  or  any  right 
whiitever  to  which  any  person  or  persons  may  be 
by  law  entitled. 

12.  All  powers  conferred  by  this  Act  shall  be 
deemed  to  be  in  addition  to  and  not  in  derogation 
of  any  powers  conferred  by  any  other  Act  of  Par- 
liament, and  any  such  powers  may  be  exercised  as 
if  this  Act  had  not  been  passed. 

13.  Nothing  in  this  Act  contained  shall  be 
deemed  to  prejudice  or  affect  any '  prerogative  or 
right  of  Her  Majesty,  or  any  power,  right  or  duty 
of  the  Commissioners,  or  any  powers  or  duties  of 
any  officers,  clerks,  or  servants  appointed  by  Her 
Mi^esty  or  by  the  Commissioners. 

By  the  first  schedule.  Regulation  8,  "  No  peraon 
shall  deliver,  or  invite  any  person  to  deliver,  any 
public  address  in  a  park,  excppt  in  aecordanea 
with  the  roles  of  the  park."  By  Regulation  19, 
For  the  purposes  of  this  schedule,  "  Uie  rules  of 
the  park "  shall  be  deemed  to  be  such  roles  is 
may,  in  relation  to  any  matter  within  the  juris- 
diction of  the  Ranger  (if  any)  of  the  peurk  be  &om 
time  CO  time  made  by  the  Ranger,  and  in  relation 
to  any  other  matter  to  which  diese  regulations  are 
applicable,  be  from  time  to  time  made  by  the 
Commissioners  of  Her  Majesty's  Works  and 
Public  Buildings. 
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made  under  the  19th  and  20th  regulations 
in  the  first  schedule  to  the  Act,  was  put 
in  evidence  (2). 

That  copies  of  the  regulations  and  of 
the  rules  so  made  for  Hyde  Park  were 
posted  in  conspicuous  places  in  the  park, 
at  the  several  entrances  thereto,  on  b<Ma.rds, 
on  the  30th  September,  1872. 

The  8th  regulation  taken  from  the  first 
schedule  to  the  Act  is  as  follows — 

"  No  person  shall  deliver,  or  invite  any 
person  to  deliver,  any  public  address  in  a 
park,  except  in  accordance  with  the  rules 
of  the  park." 

That  in  one  spot  in  the  park  a  notice 
was  put  up  on  an  iron  post,  which  was 
firmly  fixed  in  the  ground  on  a  granite 
base,  and  on  which  was  inscribed,  in  a 
conspicuous  manner  on  an  iron  plate,  the 
1 1th  of  the  rules,  with  a  heading  to  it  as 
follows — 

"  The  Notice  Board  respecting  Public 
"  Addresses. 

"  No  public  address  may  be  delivered 
except  within  forty  yards  of  the  notice 
board  on  which  this  rule  is  inscribed." 

That  on  Sunday,  the  3rd  of  November, 
1872,  several  hundireds  of  persons,  some 
carrying  flag^,  and  headed  by  a  band  of 
music,  walked  into  the  park,  and  as- 
sembled there  for  the  purpose  of  hold- 
ing a  public  meeting ;  that  a  chairman 
was  appointed,  who  addressed  the  assem- 
bly, and  that  the  appellant  then  addressed 
the  persons  there  assembled,  and  concluded 
by  moving  the  first  resolution,  and  that 
others  also  afterwards  delivered  addresses 
at  the  same  meeting. 

That  the  addresses  delivered  by  the 

(2)  The  only  rules  which  are  material  are  the 
following —  " 

1 1 .  Mo  public  address  may  be  delivered  except 
within  forty  yards  of  the  notice-board  on  which 
this  rule  is  inscribed. 

12.  No  public  address  of  an  unlawful  character 
or  for  an  unlawful  purpose  may  be  delivered. 

13.  No  public  address  may  be  delirered  unless 
a  written  notice  of  the  intention  to  deliver  the 
same,  signed  with  the  names  and  addresses  of  two 
householders  residing  in  the  metropolis  be  left  at 
the  office  of  the  Commissioners  of  Her  Majesty's 
Works  and  Public  Buildings  at  least  two  clear 
days  before ;  such  notice  must  state  the  day  and 
hour  of  intended  delivery.  After  such  a  notice 
has  been  received  no  other  notice  for  the  delivery 
of  any  other  address  on  the  same  day  will  be 
'TOlid. 


appellant  and  by  the  other  speakers  were 
delivered  at  more  than  forty  yards'  dis- 
tance from  the  notice  board  containing 
only  the  11th  rule  before  mentioned,  viz., 
at  a  distance  of  106  yards  therefrom,  and 
at  a  very  much  larger  distance  from  the 
notice  boards  containing  complete  copies 
of  the  regulations  and  rules. 

That  several  persons  were  selling  fruits 
in  the  park  on  that  occaaon. 

That  there  were  numerous  park-keepers 
t^nd  police-constables  in  the  park  at  that 
time ;  that  they  were  well  aware  of  the 
aforesaid  proceedings ;  that  they  did  not 
in  any  way  interfere  with  those  persons 
who  delivered  addresses  or  sold  fruits, 
nor  did  they  demand  their  names  or  ad- 
dresses, nor  did  they  warn  them  that  they 
were  infringing  the  law,  but  summonses 
were  applied  for  by  the  police  on  the  after- 
noon  of  the  4th  November,  and  granted, 
against  the  appellant  and  other  speaker^ 
who  addressed  the  meeting. 

That  no  notice, was  left  at  the  office  of 
the  Commissioners  of  Her  Majesty's  Works 
as  required  by  the  13th  rule. 

On  the  part  of  the  appellant  it  was 
contended  as  follows — 

That  the  Parks  Regulation  Act  im- 
posed upon  the  park-keepers  and  police- 
constables  the  duty  of  demanding  the 
name  and  address  of  any  person  infring- 
ing the  rules  of  the  park,  and,  in  the 
event  of  refiisal  to  give  such  name  and 
address,  of  taking  the  oflfender  into 
custody. 

That  it  was  the  duty  of  such  park- 
keepers  and  police-constables  to  have 
taken  this  course  with  the  chairman  who 
first  addressed  the  meeting,  and  that,  not 
having  done  so,  the  appellant  was  justified 
in  concluding  that  the  delivery  of  an 
address  under  the  circumstances  was  a 
lawful  act,  and  sanctioned  by  the  park- 
keepers  and  police-constables. 

That  under  the  7th  section  of  the  Act 
the  duties  and  responsibilities  of  police- 
constables  were  imposed  on  the  park- 
keepers,  and  that  the  latter  were  conse- 
quently bound  as  soon  as  the  rules  of  the 
park  wei'e  infringed  to  prevent  the  con- 
tinuanc  J  or  the  repetition  of  such  infringe- 
ment. 

That  by  the  9th  section  of  the  Act  any 
rules  made  in  pursuance  of  the  Act  should, 
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in  order  to  become  valid,  be  first  approved 
of  by  Parliament. 

That  if  the  rales  acquired  any  validity 
without  such  approval  of  Parliament,  it 
was  only  such  as  would  have  enabled  the 
park-keepers  and  police-constables  to  en- 
force compliance  with  such  rules,  but  not 
such  as  would  render  non-compliance 
with  such  rules  a  misdemeanour  punish- 
able  by  fine  or  imprisonment. 

That  the  11th  section  of  the  Act  pro- 
hibited interference  with  any  right  to 
which  any  person  was  at  the  passing  of 
the  Act  by  law  entitled.  That  the  appel-. 
lant  was,  at  the  time  of  the  passing  of  the 
Act,  entitled  by  law  to  deliver  a  public 
address  in  Hyde  Park,  and  that  the  rules 
for  the  violation  of  which  the  appellant 
was  summoned  and  convicted  amounted 
to  such  interference  with  the  right  as  wa^ 
prohibited  by  the  Act. 

That  the  eleventh  of  the  rules  made  in 
pursuance  of  the  Act  was  ambiguous, 
unreasonable  and  bad,  inasmuch  as  the 
area  within  which  it  was  lawful  to  deliver 
public  addresses  ba  Hyde  Parl(  was  not 
measured  from  a  fixed  point.  A  notice 
board,  being  movable,  would  render  it 
possible  for  the  Ranger  of  Hyde  Park  to 
reduce  by  a  half  or  by  three-fourths,  ac- 
cording to  the  position  in  which  such  no- 
tice board  was  placed,  the  area  within 
which  public  addresses  might  be  de- 
livered. 

That  the  11th  rule  was  inscribed,  form- 
ing part  of  a  complete  copy  of  the  regu- 
lations and  rules,  on  several  boards  posted 
at  the  various  entrance  gates  of  the  park. 
That  no  information  was  consequently 
conveyed  to  the  appellant  of  the  precise 
place  at  which  it  was  lawful  to  deliver 
public  addresses,  and  that  the  appellant 
could  not  be  convicted  of  the  ofience  that 
he  had  delivered  a  public  address  at  a 
greater  distance  than  forty  yards"  from 
one  particular  spot  only  where  a  notice 
containing  such  rule  was  posted  up. 

That  the  authority  given  by  the  19th 
section  of  the  first  schedule  of  the  Act  to 
the  Banger  and  Commissioners  of  her 
Majesty's  Works  to  m%ke  rules  from 
"  time  to  time,"  -jvas  intended  by  the 
Legislature  to  be  used  only  in  exceptional 
circumstances  which  could  not  in  the 
ordinary  course  of  things  be  foreseen. 


That  the  twelfth  of  the  rales,  by  impli- 
cation, legalised  the  delivery  in  Hyde 
Park  of  a  public  address,  if  of  a  lawful 
character  and  for  a  lawfiil  purpose ;  and 
that  the  public  address  delivered  by  the 
appellant  was  of  such  a  character  and  for 
such  a  purpose.  . 

That  the  thirteenth  of  the  mles  of  the 
park  was  void  under  the  nineteenth  cloase 
of  the  regulations,  in  the  first  schedule  of 
the  Act,  as  not  being  within  the  jurisdic- 
tion either  of  the  Banger  of  Hyde  Park 
or  of  the  Commissioners. 

That  the  thirteenth  rule  was  unreason- 
able, and  also  ambiguous  and  bad,  inas- 
much as  it  left  it  uncertain  whether  a 
written  notice  should  be  given  by  each 
individual  who  intended  delivering  a  pub- 
lic address,  or  by  one  individual  alone, 
and  that  it  left  it  equally  doubtful  whe- 
ther, after  one  individual  had  delivered  a 
public  address,  it  would  be  lawful  for 
another  individual  to  deliver  another 
public  address  in  the  park  on  the  same 
day. 

That  on  the  question  of  a  pre-existing 
right  to  deliver  a  public  address  in  Hyde 
Park  before  the  passing  of  this  Act  a 
magistrate  would  have  no  jurisdiction. 

It  was  contended,  on  behalf  of  the  re- 
spondent, that,  as  the  regulations  which, 
under  section  4  of  the  Act,  came  into 
force  one  month  after  the  passing  of  the 
Act,  declared  that  no  person  shonld  de- 
liver any  public  address  excspt  in  accord- 
ance with  the  rules  of  the  park,  no  public 
address  could  be  legally  delivered  unless 
rules  were  made  upon  the  snbject,  and 
that  therefore  it  became  necessary  to 
make  rules  to  give  efiiect  to  the  8th  and 
other  "  regulations  "  in  which  "  rules  " 
are  referred  to. 

That  the  rules  dated  the  Ist  of  October 
last,  made  by  the  Banger  and  by  the 
Commissioners,  were  valid,  although  they 
had  not  been  laid  before  Parliament,  as 
they  had  power  under  the  19th  regula- 
tion from  time  to  time  to  make  rules,  and 
as  section  9  of  the  Act  contemplated 
rules  being  made  when  Parliament  was 
not  sitting. 

That  section  11  only  applied  to  rights 
of  way  and  simUftr  rights,  and  had  so 
bearing  on  the  present  case. 

That  the  rules  11  and  13  were  both 
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^  «nd  onght  to  have  been  complied 

H  appellant  was  properly  brougtt 

magistrate  by  summons,  and 

-nstrate  had  jurisdiction  to 

ffence. 

t  was  of  opinion  that  the 

imit  the  offence  men- 

'«f  the  Act,  viz.,  that 

''ally  did  an  act  in 

"th  regulation,  by 

*  jSb  in  Hyde  Park 

.lib  the  rales  of  such 

ue  mles  dated  the  Ist  of 

.at  were  valid.     That  the  appel- 

aeUvered  his  public  address  not  in 

..ucordance  with  either  rule   11    or   13 ; 

and  farther,  that    notwithstanding    the 

contention  on  behalf  of  the  appellant  that 

he  had  a  pre-existing  right  nnder  section 

11  of  the  Act  to  deliver  a  public  address 

in  Hyde  Park,  there  was  jurisdiction  to 

convict  the  appellant.     The  magistrate 

therefore  convicted  him  accordingly. 

The  question  for  the  opinion  of  the 
Court  is  whether  the  conviction  is  wrong. 

Baker  Greene  (Hallett  with  him), 
for  the  appellant. — The  conviction  was 
wrong.  The  words  of  section  9  of  the 
Act  shew  that  it  was  the  intention  of 
Parliament  that  the  rules  should  be  placed 
before  and  obtain  the  approval  of  both 
Houses,  and  until  this  was  done  that  they 
should  not  be  enforced.  It  could  not 
have  been  meant  that  a  man  shonld  be 
fined  and  imprisoned  in  the  recess,  under 
u  rule  which  might  be  set  aside  after  the 
meeting  of  Parliament. 

[Blackbuun,  J.— It  is  clear  that  the 
regulations  are  intended  to  come  into 
operation  at  once,  and  the  power  to  frame 
rules  is  for  the  purpose  of  carrying  out 
the  regulations.] 

It  could  not  have  been  meant  that  a 
department  of  the  Government  shoald 
have  unrestricted  power  to  make  rules 
afieuting  the  liberty  of  the  subject. 

[Blackburn,  J.— Nearly  every  railway 
or  dock  Act  contains  a  power  to  make 
bye-laws,  which  impose  penalties.] 

Assaming  that  it  was  intended  that 
the  mles  should  at  once  come  into  opera- 
tion, the  rule  limiting  the  space  for  public 
addresses  is  unreasonable. 


[Blackbcek,  J. — A  Court  of  law  cannot 
decide  whether  such  rules  are  unreason- 
able or  not.  You  can  only  endeavour  to 
shew  that  they  are  vlfra  vires,  beyond 
the  jurisdiction  of  those  to  whom  the 
Legislature  has  delegated  the  power  to 
make  them.]  » 

It  remains  to  be  urged  that  the  Act,  by 
section  11,  prevents  any  interference  with 
rights  of  way  or  other  rights.  At  the 
time  of  the  passing  of  the  Act,  the  ap- 
pellant had  a  right  to  take  part  in  meet- 
ings held  in  the  park. 

[CocKBHRN,  C.J; — I  am  not  aware  that 
any  such  right  existed.] 

For  many  years  meetings  had  been  held 
in  the  parks. 

[Blackbuen,  J. — It  is  clear,  looking  at 
the  history  of  the  parks,  that  there  has 
been  no  immemorial  user,  sufficient  to 
confer  a  legal  right  of  way.] 

It  has  been  generally  supposed  that  the 
public  have  &  right  in  the  parks,  and  this 
is  •  recognized  by  the  Act.  (He  took 
other  objections  to  the  rules  which  it  is 
considered  unnecessary  to  notice,  as  they 
ai-e  fully  referred  to  in  the  judgment  of 
the  Chief  Justice.) 

The  Attomey-Oeneral  {Sir  J.  Coleridge) 
(Poland  with  him),  for  the  respondent^ 
was  not  heard. 

CocKnuBN,  C.J. — We  are  of  opinion 
that  this  conviction  was  Vight,  and  that  it 
must  be  upheld.  This  is  a  conviction 
under  a  recent  Act  of  Parliament — an 
Act  for  the  regulation  of  the  Royal 
Parks  and  Gardens — passed  to  protect 
the  Royal  Parks  from  injury,  and  to  pro- 
tect the  public  in  the  enjoyment  of  those 
parks  for  the  purpose  of  innocent  recrea- 
tion and  exercise.  The  practice  of  using 
those  parks  for  other  purposes  than  those 
of  recreation  and  exercise  is  of  modem 
growth,  and  it  has  certainly  produced 
inconveniences  which  required  to  be  re- 
gulated by  some  such  enactment  as  that 
which  has  passed  into  law.  The  object 
of  the  Act  of  Parliament  is  sufficiently 
stated  in  the  first  schedule,  which  declares 
that  certain  things  shall  not  be  done  in 
the  Royal  Parks  except  under  specific 
circumstances  and  conditions;  but  that 
schedule  of  regulations  is  evidently  in- 
tended to    be  supplemented   and  made 
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complete  bj  rules  to  be  made  for  the 
purpose  by  the  Ranger  of  Hyde  Park, 
and  her  Majesty's  Commissioner  of 
Works  and  Public  Buildings,  according 
as  the  particular  subject-matters  to 
which  the  regulation  or  rale  is  to 
apply  are  within  the  jurisdiction  of  the 
Banger  or  of  the  Commissioner.  Now, 
the  regulation  in  this  instance  is  the  8th 
one  of  the  schedule,  which  provides  that 
"  no  person  shall  deliver,  or  invite  any 
person  to  deliver,  any  pnbUc  address  in  a 
park  except  in  accordance  with  the  rules 
of  the  park."  Now,  that  clearly  supposes 
that  the  regulation  shall  be  made  complete 
by  supplementary  mles  to  be  made  by 
the  competent  aathoiities  of  the  park, 
and  it  is  in  this  instance  supplemented 
by  the  11th,  12th  and  13th  sections  of 
the  mles  relating  to  Hyde  Park.  The 
11th  says  :  "  No  public  address  may  be 
delivered  except  within  forty  yards  of 
the  notice  board  on  which  this  rule  is 
inscribed."  The  12th:  "No  public  ad- 
dress  of  an  unlawful  character  or  for  an 
unlawful  purpose  may  be  delivered." 
And  the  13th  says :.  "  No  public  address 
may  be  delivered  unless  a  written  notice 
of  the  intention  to  deliver  the  same, 
nigned  with  the  names  and  addresses  of 
two  householders  residing  in  the  metro- 
polis, be  left  at  the  office  of  the  Commis- 
sioners of  her  Majesty's  Works  and 
Public  Buildings  at  least  two  clear  days 
before.  Such  notice  must  state  the  day 
and  hour  of  intended  delivery.  After 
such  a  nocice  has  been  received  no  other 
notice  for  the^  delivery  of  any  other  ad- 
dress on  the  same  day  will  be  valid." 
Now,  what  the  appellant  has  been  con- 
victed of  is,  having  infringed  the  11th 
rule  by  having  delivered  a  public  address 
otherwise  than  within  forty  yards  of  the 
notice  board  on  which  the  rule  was  ex- 
hibited. That  being  so,  he  comes  within 
the  Act  of  Parliament,  unless  any  of  the 
objections  taken  on  his  behalf  should  be 
considered  W  the  Court  as  disturbing 
that  rule.  The  first  objection  is  that 
these  mles  are  not  to  come  into  effect 
nntil  they  have  been  laid  before  Parlia- 
ment, either  when  Parliament  is  sitting 
or  if  not  sitting  at  the  time  the  rale  was 
made,  then  within  a  certain  time  after  the 
Legislature  shall  next  meet.     This  is  pro- 


vided for  by  the  9th  section,  which  says: 
"  Any  rule  made  in  pursuance  of  the  first 
Bchednle  to  this  Act  shall  be  forthwith 
laid  before  both  Houses  of  Parliament  if 
Parliament  be  sitting,  or  if  not,  then 
within  three  weeks  after  the  beginning  of 
the  next  ensuing  session  of  Parliament; 
and  if  any  such  mles  shall  be  disapproved 
of  by  either  House  of  Parliament  within 
one  month  after  the  same  shall  have  been 
so  laid  before  Parliament,  such  rales,  or 
such  parts  thereof  as  shall  be  disapproved 
o^  shall  not*  be  enforced."  Now,  the 
contention  as  to  that  is  that  none  of  these 
rules — ^no  rule  made  supplementary  to  the 
schedule — were  meant  to  be  operative  so 
as  to  render  a  person  liable  to  be  ponvicted 
for  an  infraction  of  them  until  the  rales 
have  been  laid  before  parliament,  accord- 
ing to  whether  parliament  is  then  sitting, 
or  when  it  meets,  if  not  sitting  when  the 
rule  is  made.  Now  I  cannot  say  that  I 
put  that  construction  upon  the  language 
of  the  clause.  I  quite  admit  that  it 
would  have  been  more  satisfactory  if  it 
had  been  distinctly  stated  whether  the 
rules  were  to  be  operative  in  the  intervals 
between  their  being  made,  and  the  time 
Parliament  should  meet.  Or  if  Parliament 
were  sitting,  whether  they  were  to  be 
operative  for  the  month  during  which 
Parliament  was  to  have  the  opportunity  of 
discussing  them.  It  would  have  been 
better  if  that  had  been  clearly  and  dis- 
tinctly expressed,  as  it  was  in  the  13th  and 
]  4th  Vict.  c.  16,  "  An  Act  for  enabling  the 
Judges  to  frame  rules  for  procedure  in 
Courts  of  Law."  That  Act  distinctly  de- 
clares that  rules  made  under  the  Act  shall 
not  have  effect  until  the  sanction  of  Parlia- 
ment has  been  obtained.  But,  that  is  not 
80  in  the  case  of  the  regulations  before  us. 
Was  it  then  intended  that  the  Act  should, 
in  the  meantime,  be  inoperative?  I  think 
not ;  because  the  regulatiens  are  to  come 
into  effect  within  one  month  from  the 
time  the  Act  passes.  That  is  to  say,  the 
regulations  contemplated  by  the  L^sla- 
ture  and  in  the  statute  itself  are  to  come 
into  force  at  once,  or  in  a  month  fcom  its 
passing,  and  they  are  to  be  supplemented 
by  rules  to  be  made.  It  seem.<«  to  me, 
therefore,  that  the  rules  must  be  con- 
sidered as  coming  into  operation  by  virtue 
of  the  statute  and  the  regulations  in  the 
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schedule,  frota  the  time  the  rules  were 
lAade,  subject  only  to  this,  that  if  these  rules, 
whea  Bdbmitted  to  Parliament,  if  then 
sitting,  or  at  the  next  meeting,  are  con- 
sidered as  unreasonable,  then  Parliament 
has  the  power  reserved  by  the  statute 
— instead  of  enacting  a  new  statute, 
to  repeal  what  has  been  done  under  the 
former  one ;  it  has  the  power  to  disallow 
the  rules  if  it  thinks  proper.  In  the  mean- 
time these  rules  must  be  Considered  as 
operative,  and  if  a  person  chooses  wilfully 
to  violate  them,  he  is  subject  to  the  penal- 
ties the  Act  enforces.  Then  it  is  said  that 
the  rules  were  such  as  the  Banger  or  the 
Commissioner  had  no  power  to  make. 
Now,  I  think  it  is  quite  clear  that  the 
regulations  or  rules  to  be  made  by  either 
one  or  other  of  the  authorities,  for  the 
purpose  of  imposing  restrictions  on  the 
delivery  of  speeches,  were  clearly  within 
the  power  of  the  Rainger  or  the  Commis- 
sioner, as  the  case  may  be ;  and  we  have 
no  authority  here  to  look  into  these  rules 
to  see  whether  they  are  reasonable  and 
proper  or  not.  Parliament  reserves  the 
power  to  itself  to  determine  if  the  rules 
made  are  within  the  scope  of  the  autho- 
rity gfiven  by  the  Legislature,  and  there  is 
an  end  of  the  matter  su  tax  as  we  are 
concerned.  Then  it  is  further  said  that  the 
rules  are  invalid,  because  some  of  them, 
being  within  the  scope  and  authority  of  the 
Ranger,  and  some  within  the  scope 
and  authority  of  the  Commissioner,  the 
Act  of  Parliament  distingfuishing  between 
the  two,  all  these  rales  are  included 
in  one  body  of  rules,  signed  by  the 
Ranger,  and  having  the  seal  of  the  Com- 
missioner affixed.  Mr.  Greene  contended 
that  that  rendered  these  rules  had,  al- 
though they  were  all  within  the  jurisdic- 
tion of  one  or  other  of  these  authorities. 
He  said  that  they  were  bad  because  they 
onght  to  have  been  separately  signed  in 
the  one  case  by  the  Banger,  and  stamped, 
in  the  other,  with  the  seal  of  the  Com- 
missioner. I  don't  think  this  is  at  all  a 
matter  of  objection.  Assuming  that  all 
these  rules  are  within  the  jurisdiction  of 
one  or  other  officer,  I  see  no  harm  in 
their  having  united  the  rules  into  one 
body,  and  affixing  their  signature  and  seal 
respectively  thereto,  intending  that  they 
should  apply  to  one  or  other  of  all  these 


rules.  Mr.  Greene  then  raised  another 
objection.  He  said  that  under  the  11th 
section,  "Nothing  in  this  Act  shall  au- 
thorise any  interference  with  any  rights 
of  way  or  other  easement  to  which  any 
person  or  persons  may  be  by  law  entitled," 
&o.,  and  he  argued  that  the  public  are 
entitled  to  the  use  of  the  parks  for  the 
purpose  of  passing  through  them,  and 
for  the  purpose  of  delivering  addresses. 
Now,  I  have  always  understood  the  parks 
were  the  property  of  the  Crown,  and  they 
are  so  treated  in  the  Act  of  Parliament, 
which  proceeds  on  that  assumption.  I 
have  always  understood,  and  believe,  that 
whatever  enjoyment  the  public  have  been 
allowed  to  have  of  these  parks  and  royal 
possessions  for  any  purpose,  has  been  by 
the  courteous  concession  of  the  Crown. 
It  is  clear  to  my  mind  that  the  Legisla- 
ture in  this  very  Act  ■  of  Parliament  pro- 
ceeded on  that  assumption,  because  one 
section,  the  13th,  reserves  or  excludes  the 
operation  of  the  statute  in  respect  to  any 
rights  to  which  the  Crown  may  be  en- 
titled by  law.  It  deals  with  the  questions 
of  right  of  way,  and  takes  addresses  in 
the  park  as  matter  which  is  within  the 
.scope  of  the  Act  itself,  which  it  would  not 
do,  if  they  were  matter  of  right,  because 
they  would  fall  under  the  11th  section. 
This  is  not  an  argument  which  we  can 
listen  to.  We  think,  therefore,  that  the 
imles  made  are  within  the  jnriddictiou  of 
the  Ranger  or  of  the  Commissioner ;  that 
they  are  sufficiently  authenticated  to 
satisfy  the  exigencies  of  the '  Act  by 
having  the  signature  of  the  Ranger  and 
the  seal  of  the  Commissioner  attached  to 
the  same  instrument ;  that  they  are  with- 
in the  scope  of  the  jurisdiction  of  one 
or  the  other ;  that  we  cannot  question 
their  validity  in  this  Court ;  and  that 
there  is  nothmg  in  the  11th  section  which 
interferes  with  the  operation  of  the  Act 
with  respect  to  that  which  is  the  subject 
of  this  appeal ;  and  therefore  that  the 
conviction  is  right,  and  cannot  be  dis- 
turbed. 

BiiCKBURN,  J. — ^I  am  also  of  opinion 
that  the  conviction  was  right.  Several 
objections  have  been  taken  to  the  convic- 
tion, but  there  is  only  one  which  I  wiU 
mention,  as  the  rest  have  been  sufficiently 
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disposed  of  dnring  the  argument.  The 
parka  are  the  property  of  the  Crown,  not 
the  immemorial  property,  becanse  many 
of  them  have  been  purchased  within  his- 
torical memory  ;  but  certainly  they  are 
the  property  of  the  Crown,  and  for  many 
years  past  have  been  under  the  manage- 
ment of  the  Commissioners  of  Woods  and 
Forests,  and  devoted  to  a  great  extent  to 
the  public  recreation  and  for  the  benefit 
of  the  public,  and  I  apprehend  that  if  any 
Minister  were  ill-advised  enough  to  re- 
voke this  indulgence  and  apply  them  to 
any  other  purpose,  he  would  speedily 
be  checked  by  Parliament.  Accord- 
ing to  law,  bisfore  the  passing  of  the 
recent  Act,  the  only  mode  of  enforcing  a 
right  of  way  was  at  common  law,  and  the 
only  mode  by  which  interference  or  med- 
dling with  the  parks  in  a  way  objected  to 
by  those  who  had  their  management 
could  be  checked,  was  by  information  of 
intrusion  in  the  nature  of  a  trespass 
brought  by  the  Attorney- General  against 
the  individual  who  did  it.  This  clumsy 
mode  of  enforcing  the  rights  of  the  Crown, 
preventing  people  making  speeches,  or 
doing  anything  that  wa3  objected  to, 
was  so  lengthy  and  inefficient,  that  the 
present  Act  of  Parliament  was  passed, 
the  preamble  of  which  states :  "  Whereas 
it  is  expedient  to  protect  from  injury  the 
Boyal  parks,  gardens  and  possessions 
under  the  management  of  the  Commis- 
sioners of  her  Majesty's  Works  and  Public 
Buildings,  hereinafter  called  the  Commis- 
sioners, and  to  secure  the  public  from 
molestation  and  annoyance  wlule  enjoying 
such  parks,  gardens  and  possessions." 
For  that  purpose  there  is  power  given 
that,  "  If  any  person  does  any  act  in  con- 
travention of  any  regulation  contained  in 
the  first  schedule  annexed  hereto,  he  shall, 
on  conviction  by  a  Court  of  summary 
jurisdiction,  be  liable  to  a  penalty  not  ex- 
ceeding five  pounds."  The  meaning  of 
that  was  perfectly  plain.  It  said :  "  We 
have  enacted  certain  regulations  to  be 
found  in  the  first  schedule,  and  those  who 
infringe  them  are  liable  to  summary  con- 
viction." And,  that  there  might  be  a 
fair  warning,  the  statute  went  on  to  say 
that  these  regulations  should  not  come  into 
effect  until  a  month  after  the  passing  o£ 
the  Act.    The  schedule  contains,  amongst 


others,  the  regulation  that  no.  person  shall 
deliver,  or  invite  any  person  to  deliver, 
any  address  in  a  park,  except  in  accord- 
ance with  the  rules  of  the  ptark.  That 
regulation  implies  and  involves  in  itself 
that  rules  are  to  be  made  as  to  how  and 
when  the  address  is  to  be  made,  and  that 
delivery  of  an  address  in  infringement  of 
those  rules  shall  be  a  breach  of  the  regn- 
lations,  and  liable  to  a  penalty.  That 
being  so,  there  comes  a  point  which  is 
proper  to  be  raised.  It  was  dear  that, 
in  giving  power  to  the  Commissioners  to 
make  rules  of  that  sort  which  might  be 
enforced  by  penalties,  Parliament  might 
have  taken  one  of  two  courses.  It  might 
have  given  power  to  make  rules  dnring 
the  recess  operative  a£  once,  though, 
liable,  if  either  House  of  Parliament 
objected  when  Parliament  met,  to  be  no 
further  enforced ;  that  would  be  a  con- 
dition subsequent.  Or  it  might  have 
said,  "  We  will  not  trust  the  Commis- 
sioners further  than  to  prepare  the  rules, 
which  shall  have  no  effect  until  they  have 
been  on  the  table  of  Parliament  for  a 
month,"  that  being  a  condition  precedent. 
Either  of  these  modes  would  have  been 
intelligible.  The  only  question  here  is 
whether  the  words  of  the  9th  section 
express  that  this  condition  precedent 
must  be  fulfilled.  It  says  :  "  Any  rule 
made  in  pursuance  of  the  first  schedule 
to  this  Act  shall  be  forthwith  laid  before 
both  Houses  of  Parliament,  if  Parliament 
be  sitting ;  or  if  not,  then  within  three 
weeks  after  the  beginning  of  the  next 
ensuing  session  of  Parliament." 

Here  is  a  rule  made  and  authenticateSl 
by  the  seal  of  the  Commissioners,  and 
printed  by  the  Queen's  printers,  but 
months  must  have  elapsed  before  it  could 
have  been  possible  to  lay  it  on  the  table 
of  the  Houses  of  Parliament.  It  goes  on 
to  say :  "  And  if  any  such  rules  ^all  be 
disapproved  of  by  either  House  of  Par- 
liament within  one  month  after  the  same 
shall  have  been  so  laid  before  Parliament, 
such  rules,  or  such  parts  thereof  as  shall  be 
disapproved  of^  shall  not  be  enforced." 
Now,  if  Parliament  had  said  "  shall  not 
ther^iftor  beenforced,"  the  case  would  have 
admitted  of  no  possible  argument.  The 
question  is,  does  the  Act  mean  that  a  rule 
made  and  published  shall  not  be  enforced, 
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and  ih&t  tlie  assent  of  Parliament  sball 
be  made  a  condition  precedent  to  tbe 
law  ?  I  can  only  say  that  I  don't  think 
it  is  the  intention  expressed.  I  think 
Parliament  has  expressed  the  intention 
that  the  rule  shall  be  m.ade  and  enforced 
until  disapproved  by  either  House.  As 
to  the  other  objection,  the  12th  section 
no  doabt  says,  "  all  powers  conferred  by 
this  Act  shall  be  deemed  to  be  in  addition 
to  and  not  in  derogation  of  any  powers 
conferred  by  any  other  Act  of  Parliament, 
and  any  such  powers  may  be  exercised  as 
if  this  Act  had  not  been  passed."  Bat  if  it 
is  contended  that  persons  were  by  law 
entitled  to  do  what  they  liked  in  the  park, 
all  I  can  say  is  that  I  am  aware  of  do 
legal  principle  and  no  authority  for  saoh 
contention,  and  am  confident  there  is 
no  enactment  which  says  anything  of 
the  sort.  I  am  certain  there  was  no 
party  entitled  by  law  to  make  addresses 
in  the  park,  and  consequently  the  passing 
of  this  Act,  which  says  that  no  one  shall 
make  an  address  in  the  park  except  in 
accordance  with  the  rules  of  the  park,  does 
not  interfere  with  the  common  law.  In 
Hyde  Park  there  is  no  right  of  way ;  but 
in  Richmond  Park  there  is  a  right  of  way, 
the  gates  never  being  closed  at  night. 
If  ever  Richmond  Park  comes  to  be  more 
within  the  metropolis,  it  may  be  worth 
the  consideration  of  the  Legislature 
whether  the  gates  should  not  be  closed  at 
night  notwithstanding  that  right  of  way. 
In  Hyde  Park  there  is  no  such  right  of 
way,  and,  therefore,  the  technical  ob- 
jections taken  to  the  regulations  are  not 
even  plausible. 

MblIiOB,  J. — I  am  quite  of  the  same 
opinion.  The  object  of  the  statute  was 
to  make  fiirther  regulations  for  the  park ; 
and  if  the  language  of  the  4ith  section  is 
attended  to,  it  is  perfectly  clear  that,  as 
this  was  to  be  a  great  alteration  in  the 
management  of  the  park,  giving  power 
to  make  regulations  which  could  not  at 
once  become  notorious,  it  was  necessary  to 
give  a  period  of  time,  in  order  that  the 
public  might  become  aware  that  such  an 
Act  of  Parliament  was  passed  ;  and  it  was 
enacted  that  the  general  regulations  should 
not  take  efieot  until  the  expiration  of  one 
calendar  month  after  the  passing  of  the 

Nsw  Sebebs,  42,— IiUa.  Cab. 


Act.  But  when  we  come  to  the  rules 
made  by  the  Commissioner,  which,  as  the 
Lord  Chief  Justice  has  said,  are  supple- 
mentary rules  for  the  due  working  of  the 
general  regulations,  then  the  language  is 
entirely  different.  They  do  not  say  such 
rules  shall  not  take  effect  until  approved 
by  Parliament ;  they  only  say  that  the 
rules  made  shall  be  laid  before  the  Houses 
of  Parliament,  and  if  disapproved  of  shall 
not  be  enforced.  If  they  intended  that 
the  rules  should  not  take  effect  until  there 
had  been  a  submission  to  Parliament, 
why  did  they  not  use  the  words  in  the 
4th  section,  in  which  they  expressly  state 
that  the  regulations  shall  not  take  effect 
until  the  expiration  of  one  calendar  month 
after  the  passing  of  the  Act  ?  I  entirely 
agree  with  the  remarks  which  the  Lord 
Chief  Justice  has  made  on  all  the  other 
objections,  and  therefore  think  the  con- 
viction must  be  afltaned. 

QoAiN,  J. — I  entirely  agree  in' the  judg- 
ments which  h&ve  been  delivered.  The 
only  serious  objection  to  the  conviction  is 
that  founded  on  section  9  of  the  Act.  I 
think  it  must  be  conceded  that  it  would 
be  very  strange  if  these  rules  had  been 
prevented  from  coming  into  operation 
until  the  next  session.  The  words,  "  shall 
not  be  enforced,"  cannot,  in  my  view,  be 
read  so  as  to  mean  "  shall  not  take  ef- 
fect" and  as  to  the  argument  upon  the 
inconvenience  which  may  result  from 
punishing  people  under  rules  which  may 
not  afterwards  meet  with  the  approval  of 
Parliament,  the  hardship  is  no  greater  than 
where  a  man  is  convicted  under  a  tem- 
porary Act,  or  an  Act  which  is  afterwards 
repealed. 

OonvieHon  affirmed. 

Attorneys— Merriman,  Powell  &  Co.i  for  appel- 
lant ;  F.  Lavrenee,  Solicitor  to  Boaid  of  Works, 
for  respondent. 
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THE    QTJIEN  V.  MOUTON.* 


For<jery—Decd—24,  ^  25  Vict.  e.  98. 
«.  20 — Deacms'  Letters  of  Orders. 

By  the  24  ^  25  Vict.  e.  98.  s.  20,  "  ivho- 
soever,  with  ititetit  to  defraud,  shall  forge  or 
alter,  or  shall  offer,  utter,  dispose  of  or  put 
off,  knowing  the  same  to  be  forged  or  aiiered, 
afiy  deed  or  any  bond  or  writing  obligatory, 
8fe.,  shall  be  guilty  of  felony." 

The  prisoner  altered  the  name  of  the 
person  ordained  deacon  so  as  to  change  it  to 
his  own,  and.  mode  other  alterations  in  Letters 
of  Orders  signed,  sealed  and  issued  under  his 
episcopal  seal  by  the  Bishop  of  Bath  and 
Wells : — Held,  that  such  document  was  not 
a  deed  within  the  above  section  of  the 
statute,  avd  therefore  the  prisoner  could  not 
be  cotwicted  of  felony  under  that  section. 

Case  reserved  by  Bramwell,  B. — 
At  the  last  sessions  of  Oyer,  Terminer 
and  Gaol  Delivery,  at  Worcester,  the 
prisoner  was  tried  before  me,  and  found 
guilty,  on  an  indictment  of  -which  a  copy 
is  hereto  annexed. 

The  document  which  he  had  forged 
■when  produced  was  as  follows  : 

"By  the  tenor  of  these  presents, 
p  we,  Auckland,  by  divine  permission 
I  Bishop  of  Bath  and  Wells,  do  make 
;§  it  known  unto  all  men  that  on  Sunday, 
;^  the  twenty-third  day  of  December,  in 
ciH  the  year  of  our  Lord  one  thousand 
°  eight  hundred  and  sixty-iAree,  we,  the 
o  bishop  before  mentioned,  solemnly 
Is  administering  holy  orders  under  the 
"  protection  of  the  Almighty  in  our 
"2  cathedral  church  of  St.  Andrew,  in 
3  Wells,  did  admit  our  beloved  in  Christ, 
o  Arthur  Henry  Morton,  a  Master  of 
^  Arts  (of  whoso  virtuous  and  pious  life 
•g  and  conversation,  and  competent  leam- 
•e  ing  and  knowledge  in  the  Holy  Scrip- 
0  tures  we  were  well  assured),  into  the 
g"  Holy  Order  of  Deacons,  according  to 
^  the  manner  and  form  prescribed  and 
ig  used  by  the  Church  of  England^  and 
-g  him,  the  said  Arthur  Henry  Morton, 
^  did  then  and  there  rightly  and  canoni> 


cally  ordain  deacon,  he  having  first  in 
our  presence  freely  and  voluntarily  sub- 
scribed to  the  thirty-nine  Articles  of 
Religion,  and  to  the  three  articles  con- 
tained in  the  thirty-sixth  canon ;  and  he 
likewise  having  taken  the  oaths  appointed 
by  law  to  be  taken  for,  and  instead  of,  the 
oath  of  supremacy.  In  testimony  whereof 
we  have  caused  our  episcopal  seal  to  be 
hereunto  afi&xed  the  day  and  year  above 
written,  and  in  the  seventh  year  of  our 
translation." 


Auckland 


Bath  and 
Wells. 


•  Conun  Bovill,  C.J.;  Bramwell,  B.;  Black- 
bom,  J. ;  Archibald,  J. ;  Eooyiiuui,  J, 


The  signatures  and  seal  Were  the 
genuine  signature  and  episcopal  seal  of 
Lord  Auckland,  Bishop  of  Bath  and 
Wells,  aud  the  document  was  duly  signed, 
sealed  and  given  out  by  him. 

But  when  so  given  out,  the  name  in 
it  of  the  person  ordcuned  was  Joseph 
Leycester  Lyne  ;  the  year  was  one  thou- 
sand eight  hundred  and  sixty,  and  not 
one  thousand  eight  hundred  and  sixty- 
three  ;  and  in  the  margin  the  letters 
dimissory  were  stated  to  be  from  the 
Bishop  of  Exeter — not  Melbourne. 

The  forgery  consisted  in  altering  the 
name,  adding  "  a  Master  of  Arts,"  alter- 
ing the  year,  and  changing  "  Exeter  "  to 
"Melbourne."  The  alterations  are  in 
italics.  It  was  proved  that  Lyne  was 
ordained  by  imposition  of  hands  accord- 
ing to  the  service  in  the  Prayer-book,  and 
that  this  document  had  been  delivered  to 
him,  and  afterwards  stolen  or  taken  from 
him  without  his  consent.  It  was  also 
proved  that  no  other  deed  or  document 
ordaining  or  certifying  the  ordination  is 
ever  made  or  given,  though  the  fact  of 
ordination  is  recorded  in  a  book  kept  for 
that  purpose.  Doubting  whether  the 
document  was  a  deed  within  the  meaning 
of  the  statute,  I  now  ask  the  opinion  of 
the  Court  for  the  Consideration  of  Crown 
Cases  Bieserved  thereon.  The  prisoner  is 
in  gaol  under  sentence  on  two  other 
indictments. 

It  will  be  obserred  that  the  docoiaent 
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is  correoUj  set  forth  in  the  first  and  third 
counts.  It  is,  however,  there  called  a 
deed.  See  1  Leo.  188 ;  2  Rimdl,  940,  Gar. 
&  M.  767  ;  and  statute  24th  &  25th  Vict. 
o.  98.  s.  20. 

The  first  count  of  the  indictment  called 
the  document  a  deed  and  set  it  out  ver- 
hatim.  The  second  count  called  it  a 
deed  and  letters  of  orders,  and  the  third 
and  fourth  charged  an  uttering  in  the 
same  manner. 

Ooodman,  for  the  prisoner, — The  docu* 
ment  called  letters  of  orders,  which  was 
altered,  is  not  a  deed  within  the  meaning 
of  the  statute,  though  it  maj  perhaps 
be  a  deed  at  Common  Law — 2  Buss,  on 
Or.  767.  A  writing  under  seal  is  not  a 
deed  unless  it  is  deUvered  as  a  deed.  In 
Broum  v.  Vawter  (1)  an  award  under 
seal,  but  not  delivered  as  a  deed,  was  held 
not  to  require  a  deed  stamp.  In  Chanter 
V.  Johnson  (2)  a  license  under  seal  to 
use  a  patented  article  was  held  not  to  be 
a  deed  so  as  to  require  a  deed  stamp. 
Parke,  B.,  there  says — "  The  defendants 
a&j  that  the  instrument  is  a  deed  and 
ought  to  be  stamped  as  such,  but  that  is 
not  so ;  it  does  not  purport  to  be  sealed 
and  delivered  as  a  deed;  it  rather  re- 
sembles an  award  or  a  warrant  of  a 
ma^trate,  which,  though  under  seal,  are 
not  deeds."  According  to  Go.  IMt.  356, 
ten  things  are  necessarily  incident  to  a 
deed,  of  which  the  seventh  is,  a  thing  to  be 
contracted  for.  This  document  is  nothing 
more  than  a  certificate  that  the  bishop 
has  imposed  hands.  Letters  of  Orders 
are  no  more  than  evidence  of  admission 
to  the  deaconate — Blunt's  Book  of  the 
Church,  p.  201.  A  license  to  a  curate  is 
different,  because  there  a  right  or  interest 
passes — Ibid.  p.  217. 

[BrahweUi,  B. — ^If  after  the  imposition 
of  hands,  and  before  the  letters  of  orders 
had  been  issued,  the  bishop  had  died, 
would  the  ordination  be  ineffectual  f  ] 

No.  The  admission  to  the  office  of 
deacon  is  when  the  bishop  imposes 
hands. 

[Bovn-i,  O.J. — ^There  does  not  seem  to 

(1)  4  East  584. 

(2)  14  Mee.  &  W.  408 ;  u,  c.  14  Law  J.  Eep. 
(k.8.)  Exeh.  289. 


be  any  statute  requiring  any  certificate  of 
the  ordination,  bat  at  the  nest  visitation 
the  letters  must  be  produced.] 

In  Go.  Liu.  172,  a  deed  is  said  to  be  an 
instrument  comprehending  a  bargain  or 
contract  between  party  and  party,  man  or 
woman,  and  it  is  said  to  be  called  of  the 
civilians  litera/rutn  olUgatio. 

[Beamwbll,  B. — There  is  a  difficulty 
in  saying  there  must  be  a  contract  com- 
prehended in  a  deed,  inasmuch  as  in  a 
deed  of  disclaimer  there  is  no  contract.] 

8hepha/rd'*  Tottchttone,  p.  55,  requires, 
amongst  other  things  for  a  -deed,  that 
there  be  a  person  able  to  contract,  or  to 
be  contracted  with,  and  a  thing  to  be 
contracted  for.  Touchstone's  definition 
is  adopted  in  OmUe's  Digest  aeai  TonUine's 
Law  Dictionary,  tit.  Deed.  In  The  Kmg 
V.  Fauntleroy  (3),  a  power  of  attorney 
was  held  to  be  a  deed,  but  that  was  for 
the  transfer  of  government  stock,  and 
therefore  was  operative  to  convey  an 
interest.  From  Arnold  on  Ma/rine  As' 
surance,  4th  ed.  p.  143,  n.  3,  it  would  seem 
that  a  policy  of  insurance  under  seal  is 
not  a  deed  where  it  was  merely  the  form 
proper  to  the  company — 2  Stephens's 
Blacketone,  497-500.  Spehnan's  Glossary 
defines  factum  to  be  "  scriptum  solenne 
quo  firmatur  donum,  concessio,  pactum, 
contractus  et  hujnsmodi."  This  docu- 
ment does  not  come  within  that  definition. 

[Archibald,  J. — Is  not  this  a  solemn 
record  under  seal  of  the  act  of  the  bishop  P 
A  charter  of  feoffment  is  the  record  of  tho 
feoffment  which  took  effect  by  livery  of 
seisin.  Blackbdsn,  J.,  referred  to  4  Hen. 
7.  c.  13,  which  enacts,  "  That  if  any  per- 
son, at  the  second  time  of  asking  his 
clergy,  because  he  is  within  orders,  hath 
not  then  and  there  ready  his  letters  of 
orders,  or  a  certificate  of  his  ordinary 
witnessing  the  same,  that  then  the  jus- 
tices before  whom  he  is  so  arraigned 
shall  give  him  a  day,  by  their  discretion, 
to  bring  in  his  said  letters  or  certificate, 
and  if  he  fail  and  bring  not  in  at  such  a 
day  his  said  letters  nor  certificate,  then 
the  same  person  to  lose  the  benefit  of  his 
clergy  as  he  shall  do,  that  is  without 
orders."  Bovill,  C.J. — The  mention  of 
the  certificate  of  orders  in  that  section 

(3)  2  Bing.  413. 
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shews  that  Letters  of  Orders  is  not  the 
essentiiJ  record.] 

Jdf  (Am^hlett  with  him),  for  the  pro- 
secamon. — The  enactment  now  in  force 
was  &amed  on  11  Qeo.  4.  and  1  Will.  4. 
o.  66,  which  contained  similar  words  and 
that  followed  on  2  Geo.  2.  c.  25.  s.  1, 
which  sncceeded  5  EUz.  c.  14,  which  con- 
tains the  words  deod,  charter,  or  "  writ- 
ing sealed."  This  document  would  be 
within  the  latter  words,  and  the  present 
ones  ought  to  be  constmed  to  mean  the 
same,  and  the  preamble  to  5  EUz.  c.  14, 
refers  to  writings.  In  Bum's  Eccl.  Law, 
vol.  3,  p.  56,  a  constitution  of  Arohbishop 
Stratford  is  set  forth,  giving  fees  for  or- 
dination, "  for  any  letters  of  orders,  the 
bishop,  clerks,  or  secretaries  shall  not 
receive  above  6(2.,  and  for  the  sealing  of 
such  letters  nothing  shall  be  paid."  And 
Canon  35  prohibits  more  than  10s.  being 
paid  for  parchment,  writing,  wax,  sealing 
or  in  any  other  respect  thereunto  apper- 
taining. By  the  137th  Canon — Every  par- 
son, vicar,  or  curate,  shall,  at  the  bishop's 
first  visitation,  or  the  next  visitation  after 
his  admission,  shew  and  exhibit  to  him 
his  letters  of  orders,  to  be  by  him  either 
allowed  or  (if  there  be  just  cause)  disal- 
lowed and  rejected,  and  being  by  him 
approved,  to  be  signed  by  the  registrar. 
Secondly,  No  cnrate  shall  be  admitted  to 
of&ciate  in  another  diocese  unless  he  bring 
with  him  his  letters  of  orders.  Canon  39, 
No  bishop  shall  institute  any  to  a  benefice 
who  hath  been  ordained  by  any  other 
bishop,  except  he  first  shew  unto  him  his 
letters  of  orders. 

[Blackboen,  J.  —  Since  Middletmi  v. 
OroJU  (4)  it  has  always  been  held  that 
the  canons  are  not  equivalent  to  a  statute 
or  binding  on  the  laity.  Boyill,  C  .J. — The 
canons  seem  to  amount  to  nothing  more 
than  a  direction  that  the  bishop  should 
make  himself  acquainted  with  his  clergy 
(5)]. 

(4)  2  Atk.  650. 

(6)  It  is  also  said  in  Burn's  Eccl.  Law,  p.  57, 
"  for  the  letters  testimonial  of  ordination  are  no 
part  of  the  ordination,  but  only  taken  afterwards 
for  the  security  of  the  person  ordained,"  and 
therefore  the  same  John  de  Athon  (AtAon,  16), 
says,  "It  is  safe  (not  necessary)  for  the  persons 
oraained  to  hare  with  them  the  said  writing  or 
letters  testimonial  of  ordination  under  the  bishop's 
seal,  containing  the  names  of  the  person  ordaining 


ShepTiwrd's  ToiicTistone,  at  page  52, 
speaks  of  attornments,  sorrenders,  par- 
titionB,  authorities,  commissions,  licenses, 
revocations,  and  the  like,  as  bmng  mado 
by  deed,  or  rather  by  an  instrument 
having  the  forms  and  ceremonies  of  a 
deed.  These  instruments  are  not  deeds, 
but  instruments  sealed  and  delivered  as 
quasi  deeds.  Still,  if  quasi  deeds,  that 
would  be  sufficient  to  come  within  this 
statute.  Deeds  may  operate  only  by  way 
of  estoppel,  thoogh  no  interest  has  passed. 
Under  the  Benefices  Besignation  Act 
(33  &  34  Vict.  c.  91),  the  resignation  is 
accompUslied  by  what  is  called  there  a 
deed  of  relinquishment.  Under  a  chartar 
or  deed  of  feofiEinent  nothing  passes.  The 
livery  of  seisin  has  passed  the  interest^ 
and  the  deed  is  only  a  record  of  that  &ab. 

[BiiAOKBORN,  J. — The  charter  of  feoff- 
raentfjirmavit  concesaum^  within  Spelman's 
definition  of  a  deed.] 

A  power  .of  attorney  was  held  to  be  a 
deed  within  2  Geo.  2.  c.  25.  s.  1—The 
Queen  v.  Ijyon,  (6).  77t6  King  v.  Faiunt- 
leroy  (3)  is  to  the  same  effect. 

Ooodman,  in  reply,  referred  to  the 
ancient  form  of  a  charter  of  feofiGoient  as 
shewing  a  warranty,  and  to  Slater  v. 
Snmlbrook  (7). 

BoviLL,  C.J. — ^The  prisoner  was  indicted 
for  forging,  and  in  other  counts  with  ut- 
tering, knowing  to  be  forged,  a  deed,  and 
the  indictment  was  framed  to  bring  the 
case  within  section  20  of  the  24  &  25 
Vict.  c.  98.  That  section  enacts  that^ 
"  Whosoever,  with  intent  to  defraud,  shall 
forge,  or  alter,  or  shall  forge,  utter,  dis- 
pose of,  or  put  off,  knowing  the  same  to 
be  forged  .or  altered,  any  deed,  or  any 
bond,  or  writing  obligatory,  or  any  as- 
signment at  law,  or  in  equity,  of  any 
such  bond,  or  writing  obligatory,  or  shall 
forge  any  name,  handwriting,  or  signa- 
ture, purporting  to  be  the  name,  hand- 
writing or  signature  of  a  witness,  attest- 
ing the  execution  of  any  deed,  bond,  or 
writing  obligatory,  or  shaU  offer,  ntter, 
dispose  of,  or  put  off  any   deed,  bond, 

and  of  the  person  ordained,  and  the  taking  of 
such  orders,  and  the  time  and  place  of  ordioatioii 
and  the  like." 

(6)  Buss.  &  B.  266. 

(7)  1  Lev.  1^8. 
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or  writing  obligatory,  having  thereon  anj 
saoh  forged  name,  Imndwriting,  or  signa- 
ture, knowing  the  same  ehall  be  forged, 
eball  be  guilty  of  felony,  and  being  con- 
Tioted  thereoi^  shall  be  liable  at  the  dis- 
cretion of  the  Coart  to  be  kept  in  penal 
servitude  for  Hfe,  or  for  any  term  not 
less  than  three  years,  or  to  be  imprisoned 
for  any  term  not  exceeding  two  years, 
with  or  without  hard  labour  and  with  or 
without  solitary  confinement."  The  ques- 
tion is,  whether  the  document  set  out  in 
the  case  is  a  deed  within  the  meaning  of 
that  statute  P  In  form,  the  document  is 
a  Letter  of  Orders  issued  by  the  bishop 
under  his  episcopal  seal.  It  is  necessary 
to  see  what  is  me  nature  and  character 
of  the  document.  The  form  and  manner 
of  ordaining  persons  to  holy  orders  is 
prescribed  by  the  Common  Prayer  Book. 
It  mast  be  by  the  bishop  in  the  face  of 
the  church,  and  the  ceremony  is  usually 
performed  in  the  cathedral  or  parish 
church.  The  person  so  ordained  becomes 
thereby  a  deacon.  It  is  not  necessary  that 
there  ^ould  be  a  deed  or  any  other  docu- 
ment before  he  can  aot  as  a  deacon. 
He  is  a  deacon  on  the  completion  of 
the  ceremony,  and  could  not  formerly 
relinquish  his  ssbcred  character.  In  early 
times,  Letters  of  Orders  were  issued 
under  the  seal  of  the  bishop,  and  Letters 
of  Orders  or  the  certificate  of  the  bi^op 
were  made  necessary  to  give  a  clerk 
the  benefit  of  clergy,  but  not  necessary 
to  give  him  the  status  of  deacon.  It  is 
a  formal  declaration  by  the  bishop 
under  his  episcopal  seal  of  bin  having 
been  admitted  into  the  order  of  deacon 
on  the  day  and  time  mentioned  therein. 
Is  this  document  a  deed  as  used  in  the 
Act  of  Parliament  ?  Generally  speaking, 
a  deed  has  been  described  as  something 
in  the  nature  of  a  contract  under  seal  by 
parties,  but  a  deed  is  not  confined  to  con- 
tracts alone.  A  feofiinent  is  a  deed,  a 
deed  may  be  by  gift  or  grant,  or  an  obli- 
gation, or  a  mere  authority,  e.g.  a  power 
of  attorney  as  in  The  Queen  v.  Lyon  (6) 
and  The  King  v.  Fauntleroy  (3) ;  so 
deeds  of  release,  disclaimer,  and  other 
documents  under  seal  and  delivered  as 
deeds  appear  to  be  deeds.  It  must  be 
treated  as  a  deed  if  it  confers  any  right 
or  passes  any  interest,  or  is  a  confirma- 


tion of  an  act  which  confers  a  right  or 
passes  an  interest.  This  document  does 
not.  This  document  passes  no  interest, 
creates  nothing,  gives  no  title,  or  autho- 
rity, "or  anything,  it  merely  certifies  that 
a  certain  ceremony  has  been  performed. 
No  authority  is  given  by  this  document^ 
nothing  has  passed  from  the  bishop. 
Under  those  circumstances,  it  is  in  the 
nature  of  a  mere  declaration  or  certifi- 
cate of  the  person  having  been  admitted 
into  holy  orders.  The  case  as  to  an  award, 
though  it  may  be  under  tiiie  Stamp  Acts, 
shews  that  an  award  is  not  a  deed  though 
under  seal.  A  wiU  under  seal  and  de- 
livered is  not  a  deed ;  warrants  of  magis- 
trates under  seal  are  not  deeds.  So  again, 
certificates  of  admission  to  learned  bodies 
or  societies,  as  a  certificate  of  admission 
as  a  physician,  are  merely  oertifioates  au- 
thenticated in  a  solemn  manner.  A  cer- 
tificate as  to  shares  is  frequently  under 
the  seal  of  the  company,  but  it  is  nothing 
more  than  a  certificate.  It  shocks  one's 
common  sense  to  be  told  that  these  are 
deeds.  The  probate  of  a  will  is  a 
certificate  of  the  will  having  been  proved 
before  the  archbishop,  and  of  the  act  of  ad- 
ministration having  been  granted  to  per- 
sons mentioned,  but  it  has  never  been 
suggested  that  it  is  a  deed. 

Bkamwell,  B.,  concurred. 

Blackburn,  J. — Spelman's  is  the  best 
definition  of  a  deed — via.,  "  fait  scriptum 
solenne  quo  firmatur  donum,  concessio 
pactum  contractis  et  hujusmodi  (8). 
"A  deed,  bond  or  writing  obligatory" 
within  the  section  of  the  statute  we  are 
considering  means  a  deed  of  the  same  kind 
as  a  bond  or  writing  obligatory.  It 
means  something  passing  an  interest  or 
power.  As  to  the  probate  of  a  will,  how- 
ever, as  at  present  advised,  I  am  disposed 
to  think  that  it  may  be  a  deed,  inasmuch 
as  it  operates  to  pass  property. 

Abchibald,  J.,  and  Hontuan,  J.,  con- 
curred. 

Conviction  quashed, 

Attornoys— Thos.  White  &  Sons,  agonts  for  Martin 
Cnitler,  Worcester,  for  the  proBecution  ;  Rooke 
&  Son,  for  the  prisoner. 


(8)  Spelm.  GloBS.  "Fabtum.' 
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1873. 
May  3. 


[CBOWN  CASE  EESERVED.] 
THE  QUEEN  V.  NEQD3.* 


Emhezzlement — Person  paid  6y  Com- 
mission to  get  Orders — Nature  of  Employ- 
metU — Clerk  or  Servant  —  Question  for 
Jury. 

The  prisoner  was  employed  to  solicit 
orders  for  the  prosecutors,  and  wcu  to  be 
paid  by  a  commission  on  the  stims  received 
through  his  means.  He  was  at  liberty  to 
apply  for  orders  whenever  he  thought  most 
convenierU,  bid  was  not  to  employ  -himself 
for  any  other  persons  than  the  prosecutors. 
The  judge  at  the  trial  directed  the  jury  that 
the  prisoner  was  a  derk  or  servant  within 
the  meaning  of  24^25  Vict.  e.  06.  s.  68 ; — 
Held,  i^on  the  above  facts,  that  he  was  not 
a  clerk  or  servant  within  the  meaning  of 
24!  Si-25  Vict.  c.  96.  s.  68,  and  therefore  that 
the  direction  was  wrong,  but  that,  generally 
speaking,  whether  a  person  under  such  an 
employment  and  paid  by  commission  is  a 
clerk  or  servant,  is  a  question  of  fact  for 
the  jury. 

Case  reserved  by  the  assistant  judge 
of  the  Middlesex  Sessions. 

John  Negns  was  tried  before  me  on 
the  25th  of  March,  1878,  for  embezzling 
the  sam  of  171.,  as  clerk  and  servant  to 
Boape  and  others. 

The  prisoner  was  engaged  by  the  pro- 
secators  to  solicit  orders  for  them,  and  he 
was  to  bo  paid  by  a  commission  on  the 
sums  received  through  his  means.  He 
had  no  authority  to  receive  money,  bat  if 
any  was  paid  to  him  he  was  forthwith  to 
hand  it  over  to  his  employers.  He  was  at 
liberty  to  apply  for  orders  whenever  he 
thought  most  convenient,  but  was  not  to 
employ  himself  for  any  otiier  persons  than 
the  prosecutors. 

Contrary  to  his  duty  he  applied  for 
payment  of  the  above  sum,  and  having 
received  it  he  applied  it  to  his  own  use, 
and  denied,  when  asked,  that  it  had  been 
paid  to  him. 

The  prisoner's  counsel  contended  that 
he  was  not  a  clerk  or  servant  within  the 
meaning  of  the  statnto,  but  I  refused  to 

*  Coram  Bovill,  C. J. ;  Bramwell,  B.°;  Blackbnm, 
3, ;  Aichibald,  3, ;  Honyman,  3. 


stop  the  case,  and  directed  the  jniy  to  find 
him  guilty,  subject  to  a  case  to  be  reserved 
for  the  decision  of  this  hononrable  Court. 

The  question  for  the  opinion  of  this 
honourable  Court  is,  whether  upon  the 
£Eu;t8  herein  stated  the  prisoner  was  a 
clerk  or  servant,  and  as  such  rightly  con- 
victed of  the  crime  of  embezzlement.  If 
this  honourable  Court  shall  decide  this 
question  in  the  afBrmative,  the  conviction 
is  to  be  affirmed.  If  on  ihe  contrary  the 
conviction  is  to  be  quashed. 

No  counsel  appeared  for  the  prisoner. 

F.  H.  Lewis,  for  the  prosecution,  cited — 
The  Queen  v.  Bowers  (1),  The  Queen  v. 
Bayley  (2),  The  Queen  v.  TU«  (3),  Mid 
2%e  Queen  v.  Turner  (4). 

Bovill,  C.J. — The  question  pat  to  ns 
is  whether  upon  the  &ctB  the  prisoner 
was  the  servant  of  the  prosecutor.  The 
Judge  dii«cted  the  jury  to  find  the  pri- 
soner guilty,  upon  the  assumption  that  in 
law  he  was  servant  to  the  prosecutor. 
Generally  speaking  I  shonld  say  that 
whether  a  person  is  clerk  or  servant  is  a 
matter  depending  upon  such  a  vairiety  of 
oircnmstances,  that  that  question  shoald 
be  left  to  the  jury.  The  nature  of  the 
occupation  and  the  sort  of  employment 
are  elemente  to  be  considered,  but  we 
have  to  say  upon  this  case,  whether  the 
prisoner  in  point  of  law  on  the  fEtcte  stated, 
was  the  clerk  or  servant  of  the  prosecu- 
tor. We  think  that  that  is  not  suffi- 
ciently made  out.  The  questions  to  be 
considered  are  whether  the  prisoner  was 
bound  to  obey  the  orders  of  his  employers, 
whether  he  was  under  their  control,  and 
had  to  dispose  of  his  time  according  to 
their  employment  and  direction.  Pay- 
ment by  salary  is  a  material  circum- 
stance, there  he  would  have  to  give  his 
time  to  his  mastoF,  but  where  he  "is  pud 
by  commission,  he  may  or  may  not  have 
to  give  his  tim&  The  Queen  y.  TUe  (3), 
The  Queen  v.  Bayley  (2),  and  The  Queen 

(1)  35  Law  J.  Bep.  (k.s.)  M.C.  206;  b.  e.  Lav 
Eep.  1  C.C.R.  41. 

(2)  12  Cox  C.C.  56. 

(3)  L.  &  C.  29 ;  30  Law  J.  Bep.  (if.8.)  U.C. 
142. 

(4)  11  Cox  CO.  561. 
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V.  Bowers-  (1)  establish  that  position.  It 
is  not  necessary  that  the  payment  for  tlie 
services  should  be  by  salMy,  nor  yet  that 
the  whole  time  should  be  at  the  disposal 
of  the  employer,  nor  that  the  employment 
shonld  be  of  a  permanent  natnre,  inasmuch 
as  an  occasional  one  will  satisfy  the 
statute,  if  the  employment  was  of  the 
nature  of  clerk  or  servant.  It  is  a  much 
more  convenient  course  that  these  circum- 
stances should  be  left  to  the  jury,  but 
inasmuoh  as  in  this  case  on  the  facts 
stated  we  are  asked  a  question  of  law,  we 
say  that  the  conriotion  should  be  quashed. 

Bbauwell,  B. — The  conviction  must  be 
quashed,  unless  we  can  see  upon  the  facts 
stated  that  the  prisoner  must  be  the  clerk 
or  servant  of  the  prosecutor.  In  The 
Queen  v.  Bowers  (1),  Erie,  C.J.,  puts  this 
matter  in  the  best  way.  He  says :  "  The 
cases  have  established  that  a  clerk  or 
servant  must  be  under  the  orders  of  his 
master,  or  employed  to  receive  the  moneys 
of  his  employer,  to  be  within  the  statute, 
but  if  a  man  be  entrusted  to  get  orders 
when  and  where  he  chooses,  and  eetting 
the  money  when  and  where  he  chooses, 
he  is  not  a  clerk  or  servant  within  the 
statute."  That  is  good  law,  and  is  ap- 
plicable here,  and  shews  that  enough  is 
not  stated  on  the  case  to  make  the  pri- 
soner the  olerk  or  servant  of  the  prose- 
cutors. 

Blaokbusn,  J. — ^The  test  is,  was  the 
prisoner  under  the  control  and  bound  to 
obey  his  master,  if  he  was  bound  to  bestow 
his  whole  time  upon  his  master  that  would 
be  strong  evidence,  but  it  is  not  essential. 
It  may  be  that  if  the  whole  facts  con- 
nected with  the  employment  were  set  out 
in  evidence,  the  jury  might  have  found  that 
he  was  servant,  but  they  were  not  asked 
the  question,  but  directed  as  a  matter  of 
law  that  he  was.     That-  was  not  right. 

Abchibald,  J.,  and  HomuAN,  J.,  con- 
curred. 


Attorneys — Allen  &  Son,  for  the  proeecation. 


[CBOWN  CASE  RESERVED.] 
1873      1 
Aoril  26   f    ^^^  WE  en  v.  batch  well.* 

Arson — Stack  of  Straw — Straw  on  Lory 
in  the  course  of  Conveyance  to  Market — 24 
4  25  Vict.  c.  97.  8. 17. 

By  24,  &■  25  Vict.  c.  97.  s.  17,  "  Whosoever 
shall  untawftdly  and  maUeiously  set  fire 
to  any  stack  of  com,  gram,  pulse,  tares, 
hay,  straw,  haulm,  stubble,  or  of  any  eulU- 
voted  vegetable  prodttce,  or  of  fwrze,  gorse, 
heath,  ^0.,  or  to  amy  stack  of  wood,  shall  he 
guilty  of  felony."  A  quani^  of  straw, 
padeed  on  a  lory,  in  cowrse  of  transrmsnon 
to  market,  and  left  for  the  night  in  the  yard 
of  an  inn,  is  not  a  stack  of  straw  within  the 
mea/ning  of  the  above  section,  and  the  setting 
fire  thereto  wUfvMy  a/nd  maliciously  was 
not  felony. 

Case  reserved  by  Blackburn,  J. 

At  the  last  Summer  Assizes  for  War- 
wick the  prisoner  was  tried  before  me 
for  wilftilly  and  maliciously  setting  fire 
to  a  stack  of  straw  the  goods  of  William 
Alsop. 

There  was  a  second  count  for  a  pre- 
vious conviction. 

It  was  proved  that  the  prisoner  did 
wilfully  and  maliciously  set  fire  to  a 
quantity  of  straw  amounting  to  22  cwt., 
which  was  packed  in  a  loiy. 

The  straw  had  been  placed  on  the  lory 
to  convey  it  to  market,  and  brought  six 
or  seven  miles  on  the  way.  The  horses 
had  been  removed  and  the  lory  with  the 
straw  on  it  left  for  the  night  in  the  yard 
of  an  inn  ready  to  be  taken  to  market 
next  morning. 

I  inclined  to  think  that  the  straw  being 
packed  on  a  lory,  waa  not  a  stack  within 
the  meaning  of  24  4  26  Vict.  c.  97.  s.  17, 
and  consequently  that  the  setting  fire  to 
it  wafl  not  a  felony ;  but  the  case  being 
clear  in  &ct,  I  directed  a  verdict  of 
guilty  and  sentenced  the  prisoner  to 
seven  years  penal  servitude,  reserving  the 
point : 

Whether  the  setting  fire  to  the  straw 
was  a  felony. 

No  counsel  appeared. 


*  Coram  Bovill,  C.J.;  Bramvell,  B.;  Black- 
bum,  J. ;  Archibald,  J. ;  and  Honyman,  J. 
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BoviiL,  O.J,  —  A  qnantity  of  straw 
which  is  not  stated  either  to  have  been 
a  stack,  or  taken  &om  a  stack,  or  going  to 
a  stack,  bat  which  is  merely  stated  to 
have  been  packed  on  a  lory  and  left  for 
the  night  in  the  yard  of  an  inn,  was  set 
fire  to  wilfully  and  maliciously,  but  under 
those  circumstances  it  seems  to  me  that 
such  straw  was  not  a  stack  within  the 
meaning  of  the  statute,  and  it  was  not  a 
felony  so  to  set  fire  to  it.  The  Queen  y. 
Arig  (1),  is  in  confirmation  of  this  view. 

The  other  Judges  ooncnrred. 

Gonwiotum  quashed. 


Attorneys — None  concerned. 


[CROWN  CASE  RESERVED.] 
Ma'  3     I  ™*  QUEEN  V.  CDLttTM.^ 

Embezzlement — Oaptam  of  a  Barge — 
Money  received  contrary  to  express  Orders 
of  Master — Money  received  neither  for  nor 
in  the  name  of ,  or  on  account  of  Master — 
24  &  2.5  Viet.  e.  96.  s.  68. 

Embezzlement  of  money  by  a  servant 
under  24  ^  25  Vict.  c.  96.  s.  68  must  be  in 
respect  of  tnotiey  delivered  to  or  received,  or 
taken  into  possession  by  the  servant  for  or  in 
the  name  of  or  on  the  account  of  his  master. 

Where  a  servant,  whose  duty  was  to  take  a 
barge  belonging  to  his  masterwithcargo  from 
A.  to  B.  and  receive  back  such  return  cargo, 
and  from  such  persons  as  his  master  should 
direct,  and  such  only,  contrary  to  the  express 
orders  of  his  master,  which  were  to  return 
empty  from  B.  to  G.  part  of  the  return 
voyage  to  A.,  took  nevertheless  a  return 
cargo  from  B.  to  C,  and  received  the  freight 
from  the  owner  of  the  cargo  (who  knew  only 
the  prisoner  in  the  transaction),  and  did  not 
account  to  his  inaster  for  the  freight  and 
denied  having  carried  such  return  cargo, 
— ^Held,  that  the  money  teas  not  received 


(1)  6  Car.  &  F.  848. 
•  Coram  Bovill,  C.J. 
bnin,  J.;  Axchibtdd,  J.; 


;  Bramwell,  B. ;  Black- 
and  Honyoian,  J, 


by  him  for  or  in  the  name  of  or  on  the  ac- 
count of  his  master,  and  that  he  was  not 
guilty  of  embezzlement. 

Case  reserved  by  the  Chairman  of  the 
West  Kent  Quarter  Sessions. 

Samual  Cullum  was  indicted,  aa  servant 
to  George  Smeed,  for  stealing  two  pounds 
the  property  of  his  master,  G^t^  Smeed. 

The  evidence  shewed  that  the  prisoner 
was  employed  by'Mr.  Smeed,  of  Sitting. 
bourne,  Kent,  as  captain  of  one  of  Ifr. 
Smeed's  barges. 

The  prisoner's  duty  was  to  take  the 
barge  with  the  cargo  to  London,  and  to  re- 
ceive back  such  return  cargo  and&om  such 
persons  as  his  master  should  direct.  The 
prisoner  had  no  authority  to  select  a  re- 
turn cargo  or  take  any  other  cargoes  but 
those  appointed  for  him.  The  prisoner 
was  entitled  by  way  of  remuneration  for 
his  services  to  half  the  earnings  of  the 
barge,  after  deducting  half  his  sailing  ez> 
penses.  Mr.  Smeed  paid  the  other  half  of 
such  expenses.  The  prisoner's  whole  time 
was  in  Mr.  Smeed's  service.  It  was  the 
duty  of  the  prisoner  to  aoooont  to  Mr. 
Smeed's  manager  on  his  return  home  to 
Sittingboume  after  every  voyage.  In  Oc- 
tober last  by  direction  of  1^.  Smeed  the 
?irisoner  took  a  load  of  bricks  to  London, 
n  London  he  met  Mr.  Smeed  and  asked 
if  he  should  not  on  his  return  take  a  load 
of  manure  down  to  Mr.  Pye  of  Cuxton. 
Mr.  Smeed  expressly  forbade  his  taking 
the  manure  to  Mr.  ^P^e,  and  directed  him 
to  return  with  his  barge  empty  to  Bur- 
ham  and  thence  take  a  cargo  of  mad  to 
another  place,  Mnrston.  Going  from 
London  to  Burham  he  would  pass  Cnxton. 

Notwithstanding  this  prohibition,  the 
prisoner  took  a  barge  load  of  manure 
from  London  down  to  Mr.  Pye,  at  Coxton, 
and  received  from  Mr.  Fye's  men  42.  as 
the  fi%ight.  It  was  not  proved  that  he  pro- 
fessed to  carry  the  manure  or  to  receive 
the  freight  for  his  master.  The  servant 
who  paid  the  4Z.  said,  that  he  paid  it  to 
the  prisoner  for  the  carriage  of  the 
manure,  but  that  he  did  not  know  for 
whom.  Early  in  December,  the  prisoner 
returned  home  to  Sittingboume,  and 
professed  to  give  an  accoant  of  his  voy- 
age to  Mr.  Smeed's  manager.  The  pri- 
soner stated  that  he  had  taken  tho  bricks 
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to  London  and  retnmed  empty  to  Bnrfaam 
as  directed  hj  Mr.  Smeed,  and  that  there 
he  had  loaded  with  mad  for  Morston. 

In  answer  to  the  manager's  enqniries, 
the  prisoner  stated  that  he  had  not 
brought  back  any  manure  in  the  barge 
from  London,  and  he  never  accounted  for 
the  4Z.  received  from  Mr.  Pye  for  <the 
freight  for  the  manure. 

The  jury  found  the  prisoner  not  guilty 
of  larceny,  but  guilty  as  servant  to  Mr. 
Smeed  of  embezzling  21. 

It  appearing  to  the  justices  doubtful, 
whether,  the  prisoner  having  taken  the 
cargo  of  manure  without  l£e  authority 
and  contrary  to  the  expressed  direction 
of  his  master  could  be  said  to  have  re- 
ceived the  4:1.  for  his  master,  or  by  virtue 
of  his  employment,  and  it  not  being  shewn 
that  he  professed  to  receive  it  for  or  on 
account  of  his  master,  the  justices  request 
the  opinion  of  the  Court  for  Crown  Csises 
Reserved  upon  the  question,  viz. — 

Whether,  on  the  above-mentioned  state 
of  facts,  the  prisoner  conld  properly  be 
convicted  of  embezzlement. 

No  counsel  appeared  for  the  prisoner. 

JB.  r.  Smith  (Morton  Smith  with  him), 
for  the  prosecution. — It  is  no  longer  neces- 
sary to  constitute  embezzlement  that  the 
money  should  be  received  by  the  servant 
by  virtue  of  his  employment — 24  &  25 
Vict.  c.  96.  8.  68.  In  The  King  v. 
Snowley  (1)  it  was  held  not  to  be  em- 
bezzlement when  a  servant  employed  to 
lead  a  stallion  for  the  use  of  which  he 
was  to  charge  SOs.  and  not  to  take  less 
than  208.  took  6s.  and  did  not  account  for 
it,  but  that  was  under  the  repealed  statute 
which  required  the  receipt  to  be  by  virtue 
of  his  employment.  The  Queen  v.  Harris 
(2)  is  distinguishable  on  the  same  grounds 
as  The  King  v.  Snowley  (1),  viz.  that  it 
turned  upon  the  money  not  being  received 
by  virtue  of  his  employment.  In  Russell 
mi  Crimes,  vol.  ii.  453,  «  (i),  Mr.  Greaves 
says  that  in  the  committee  of  the  Lords 
on  Criminal  Bills  of  1860,  all  the  law- 
lords  disapproved  of  The  Queen  v.  Harris 
(2)   and  The  King"  v.  Snowley  (1),  and 

(1)  4  C.  &  P.  3d0. 

(2)  Dears.  C.C.  344. 
Nsw  $sius8,  42. — IiUo.  Ci& 


agreed  to  prevent  such  a  feilnre  of  justice 
in  future  by  altering  the  clause  as  it  now 
stands. 

[Blackburn,  J. — Still  it  must  become 
the  master's  money  when  he  receives  it.] 

In  The  Queen  v.  Thorpe  (3)  a  conviction 
for  embezzlement  was  affirmed  where  the 
prisoner  was  a  servant  of  one  Hardy,  an 
{^ent  for  the  Great  Western  Company, 
though  he  received  the  money  in  the 
name  of  the  Great  Western  Company. 

[BiiACKBUEN,  J. — But  the  receipt  there 
was  on  account  of  his  master,  though  in 
the  name  of  the  company.  The  receipt, 
however,  must  be  either  for,  or  in  the 
name  of,  or  on  the  account  of  his  master, 
how  is  that  satisfied  in  the  present  case  ?] 

There  is  certainly  a  note  to  this  section 
in  the  Criminal  Consolidation  Statutes  by 
Davis,  where  it  is  said,  "  The  words  '  by 
virtue  of  such  employment '  occurred  in 
the  repealed  statute,  7  &  8  Geo.  4.  c.  29. 
B.  47,  and  the  embezzlement  of  money  by 
a  servant  not  authorised  to  receive  the 
money  was  not  within  the  statute.  See 
the  cases  on  this  point  collected  in  .4rc7t- 
loWs  Or.  PL,  14  edit.  pp.  382,  883.  The 
omission  avoids  this  technical  distinction ; 
still  it  must  be  the  master's  money  when  it 
is  received  by  the  servant,  and  not  money 
wrongfully  received  by  the  servant  by 
means  of  false  pretences  or  otherwise." 

[Blackburn,  J. — I  quite  agree  with 
that,  the  money  when  received  must  be 
the  master's  money.] 

Then  the  relationship  of  master  and 
servant  existed  in  the  present  case.  In 
The  Queen  v.  Hartley  (4),  where  the  owner 
of  a  colliery  employed  the  prisoner  as 
captain  of  one  of  his  barges  to  carry  out 
and  sell  coal,  and  paid  him  for  his  labour 
by  allowing  him  two-thirds  of  the  price' 
for  which  he  sold  the  coals  after  deducting 
the  price  charged  at  the  colliery,  the 
prisoner  was  held  to  be  a  servant  and 
liable  to  be  convicted  of  embezzlement. 

BoviLL,  C.J. — Under  the  statutes  re- 
lating to  embezzlement  prior  to  the 
24  &  25  Vict.  c.  96.  e.  68,  the  receipt 

(3)  Dears.  &  B.  662 ;  s.  c  27  Law  J.  Bep.  (h.s.) 
M.O.  264. 

(4)  BusB.  &  B.  C.C.  189. 
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of  the  money  by  the  serrant  miiBt  have 
been  "by  virtue  of  his  employment." 
This  led  to  great  difficulties.  The  King 
y.  Snowley  (1)  and  The  Queen  v.  Karris 
(2)  are  two  instances.  In  the  present 
Aot  those  words  are  left  out,  and  it  is  now 
imffioient  if  the  receipt  was  for,  or  in  the 
name  oi,  at  on  account  of  the  master. 
In  this  case  the  prisoner,  contrary  to  his 
roaster's  orders,  used  the  barge  for  his 
own  purposes.  He  did  not  profess  to 
carry  the  manure  for  his  master.  The 
servant  who  paid  the  freight  said  he  paid 
it,  he  did  not  know  for  whom.-  It  is  more 
consistent  with  the  facts  of  this  case,  that 
the  prisoner  was  misusing  his  master's 
property  for  his  own  purposes,  and  not 
tor,  or  in  the  name  of,  or  on  account  of 
his  master;  therefore,!  think,  he  was  not 
within  the  terms  of  the  'Section,  and  the 
conviction  mnst  be  quashed. 

B&AHWELL,  B. — We  ought  to  look  at 
the  substance  of  the  matter.  It  is  just 
as  if  the  prisoner  had,  contrary  to  his 
master's  orders,  on  the  occasion  of  a  boat 
race  stopped  his  barge  on  the  river  in  the 
course  of  the  race  and  received  a  number 
of  persons  on  board  to  view  the  race  and 
charged  them  so  much  a  head,  and  kept 
the  money  for  himself.  There  would  be 
nothing  dishonest  akin  to  larceny  about 
that,  though  he  was  wrong  in  disobeying 
orders.  He  would  not  receive  the  money 
for,  or  in  the  name  of,  or  on  account  of 
his  master.  Indeed,  I  doubt,  looking  at 
the  substance  of  the  thing,  even  if  in  the 
case  I  have  put^  the  man  had  used  his 
master's  name,  it  would  have  been  em- 
bezzlement within  the  statute.  Suppose 
the  owner  of  a  horse  and  cart  has  a  ser- 
vant who  has  also  a  horse  and  cart  of  his 
own,  and  the  servant  used  his  own  and 
received  the  hire,  saying  that  it  was  his 
master's,  and  thereupon  received  a  higher 
payment  than  he  would  have  g^t  for  his 
own,  would  the  servant  in  such  a  case  be 
within  the  Act  ?  I  think  extensive  ex- 
pressions have  been  used  in  the  present 
Act  likely  to  create  future  difficulties. 

BucKBUBN,  J. — I  think  this  conviction 
cannot  be  supported.  The  stealing  ot 
pr(q>erty   required    at  Common   Law  a 


taking,  and  it  was  held  on  the  narrow 
distinction  of  the  Common  Law  that 
the  felonious  taking  coald  only  exist,  in 
the  case  of  master  and  servant,  where 
the  possession  of  the  servant  was  in 
law  that  of  the  master,  as  where  the 
master  entrusted  the  servant  with  the 
groods  before  he  converted  them.  Then 
the  Legislature  makes  him  who  embezzles 
guilty  of  Bt«aling,  though  the  property 
only  comes  into  the  master's  possession 
by  the  hands  of  the  servant,  that  is  to 
say,  if  it  be  his  master's  property,  though 
the  money,  chattels,  4c.,  were  not  re- 
ceived otherwise  than  by  the  clerk's  or 
servant's  possession.  In  either  case  the 
servant  does  not  steal  it  unless  it  be  the 
master's  property  ;  therefore,  I  think,  the 
proposition  of  law  laid  down  and  quoted 
in  Davis's  edition  of  the  consolidated 
statutes  is  correct,  when  he  says  it  must 
still  be  the  master's  property.  The  es- 
sence of  the  matter  is,  that  the  property 
should  be  the  master's.  Hero  the  servant 
had  no  authority  to  carry  anj^thing  but 
what  was  ordered  by  his  master,  and  was 
expressly  forbidden  to  use  the  barge  in  the 
way  he  did.  How  can  the  money  which 
he  received  for  such  use  be  said  to  be  re- 
ceived for  his  master  ?  If  the  owner  of 
the  manure  carried,  had  not  paid  the 
money,  could  the  master  have  sued  him 
for  the  hire?  There  was  jio  contract. 
On  these  grounds,  I  think  the  case  is  not 
within  the  statute. 

Archibald,  J. — The  only  doubt  I  had 
was,  whether  the  money  having  been 
gained  by  his  use  of  the  master's  barge, 
it  might  not  be  said  that  the  master  1^ 
a  right  to  the  money.  I  think,  however, 
that  when  the  manure  was  carried,  as  in 
this  case,  there  is  no  implied  contract 
with  the  owner  of  the  barge.  The  con- 
tract, if  any,  is  with  the  servant. 

HOKTUAN,  J.,  concurred. 

Gonviotion  quashed. 


Attorneys — Tassell  &  Son,  Faversham,  for  tho 
prosecntioD. 
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[IN  THE  COUBT  OF  COMMON  PLEAS.] 
{In  the  Second  Division  of  the  Court.) 

1873.      1  THE  VESTRY   OP   BEKMONDSBY  V. 

May  5.   j  johnson.* 

Metropolit  Local  Management  Amend- 
mmtAet  (26  ^  26  Vict.  c.  102)  ss.  75-107 
—Bwldinf/  erected  beyond  General  JAne — 
LimitaHion  of  Time  for  Complaint — Penalty 
or  Forfexture. 

The  limitation  dauae,  section  107  of  25 
^  26  Vict.  c.  102,  impoeing  a  limit  of  six 
months  for  making  a  complaint  for  the 
payment  of  any  penalty  or  forfeiture  for  an 
offence  against  that  Act,  does  not  amply  to  a 
complaint  for  the  erection  of  a  building  be- 
yond the  general  line  of  buildings  of  a 
street  without  the  consent  of  the  Metropolitan 
Board  of  Works,  contrary  to  the  75th  sec- 
tion of  the  Act,  which  provides  the  means 
of  obtaining  an  order  for  the  demolition  of 
such  buildings, 

Brutton  v.  Tlie  Vestry  ^  St.  Oeorge, 
Hanover  Square  (41  Law  J.  Rep.  (n.S.) 
Cbanc.  134)  upon  thispoint  dissented  from. 

Case  stated  by  a  Metropolitan  Stipen^ 
diary  Magistrate,  under  20  &  21  Yict.  c. 
43. 

A  Bnmmona  was  issued  nnder  tbe  Me^ 
tropolis  Management  Amendment  Act  (25 
A  26  Vict.  c.  102.  s.  75),  charging  that 
the  defendant  did  nnlawfully  erect  a  cer- 
tain building  beyond  the  general  line  of 
buildings  in  a  street  called  Market  Place, 
in  Bermondsey,  without  the  consent  in 
writing  of  the  Metropolitan  Board  of 
Works.  The  date  of  the  complaint  and 
summons  was  August  29,  1872.  The 
building  was  proved  to  have  been  erected 
in  January,  1871,  and  there  was  no  evi- 
dence of  its  coming  formally  to  the  know- 
ledge of  the  vestry  tQI  towards  the  end 
of  December,  1871.  In  January,  1872, 
the  vestry  applied  to  tbe  superintending 
architect  of  the  Metropolitan  Board  of 
Works  to  decide  the  general  line  of  build- 
ings, but  did  not  obtoin  his  decision  till 
the  26th  of  June,  1872.  I  was  of 
opinion,  that  the  general  line  so  de- 
cided by  the  superintending  architect 
was  the  general  hue  of  building  in  tbe 

*  Coram  Keating,  J. ;  and  Honyman,  J, 


street  in  question,  that  the  building 
erected  by  the  defendant  was  a  boilding 
within  tbe  meaning  of  tbe  Act,  and  had 
been  erected  beyond  such  general  line. 
But  it  was  contended  on  behalf  of  the  de< 
fendant  that  the  building  having  been 
erected  so  far  back  aa  January,  1871,  and 
having  been  "  discovered,"  if  not  before, 
at  least  as  far  back  as  December,  in  the 
same  year  more  than,  the  six  months  had 
elapsed  within  which  complaint  respecting 
such  ofifenoe  must  be  made  nnder  seotioii 
107  of  the  same  Act,  in  order  to  make 
offending  parties  liable  to  a  penaUy  of 
forfeiture  by  order  of  a  justice. 

By  the  vestry,  on  the  other  hand,  it  WM 
contended  that  the  offence  was  not  com- 
pleted until  the  general  line  of  buildingfs 
had  been  establi^ed  by  the  decision  of  the 
superintending  architect,  that  the  oom- 
plaiut  therefore  was  made  in  time,  and 
that  there  ought  to  be  a  conviction.  I  de- 
cided, much  guided  in  my  opinion  by  the 
case  of  Brutton  v.  The  Vestry  of  ike  Parish 
of  St.  Oeorge,  Hanover  Square  (1),  that 
lapse  of  time  had  taken  away  the  right  of 
the  vestry  or  of  the  justice  to  demoush  or 
interfere  with  the  building  formit^  the 
subject  of  the  complaint,  and  I  acoormngly 
dismissed  the  summons.  I  Request  &e 
opinion  of  the  Court,  whether  in  point  of 
law,  having  regard  to  all  the  circum- 
stances of  the  case,  my  decision  was 
right,  or  whether  I  had  jurisdiotion  to 
hear  and  determine  the  case  on  its  merits. 
Should  the  latter  be  the  opinion  of  the 
Court,  I  request  that  the  case  be  remitted 
to  me  for  rehearing. 

A  copy  of  the  summons  and  of  the 
superintending  architect's  certificate  aa- 
companied  the  case. 

WtUs  (Edmund  Thomas  with  him),  for 
the  appellants.  —  The  objection  to  the 
magistrote's  jurisdiction  was,  that  the 
complaint  was  out  of  time  inaamnoh  as 
it  was  laid  more  than  six  months  after 
the  building  was  erected,  or  after  the 
knowledge  of  the  erection  was  brought 
to  the  vestry,  and  that  the  107th  sec- 
tion of  the  25  &  26  Vict.  o.  102, 
limited  the   time  for  bringing  each    a 

(1)  41  Lav  J.  Kep.  (m.s.)  Chano.  U4. 
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complaint  to  six  months.  That  section, 
however,  is  only  applicable  -where  a  person 
is  liable  to  the  payment  of  a  penalty  or 
forfeiture  for  any  offence  against  the  Act, 
bat  the  75th  section,  which  has  reference 
to  the  proceedings  to  be  taken  in  case  of 
the  erection  of  a  bailding  under  circum- 
stances similar  to  the  present  case,  pio> 
vides  for  the  obtaining  an  order  for  the 
demolition  of  the  bailding,  not  for  the 
payment  of  any  penalty  or  forfeiture. 
The  76th  section  is  in  lieu  of  the  repealed 
section  of  the  previous  Act  (18  &  19  Vict. 
o.  120).  To  call  it  a  forfeiture  would 
be  to  strain  the  words.  He  also  referred 
to  sections  102, 104,  105. 
.  No  counsel  appeared  for  the  respon- 
dent. 

.  KKAxnra,  J. — I  come  to  the  oonolasion, 
although  I  confess  with  great  reluctance, 
that  section  107,  the  limitation  clause  of 
the  25  &  26  Vict.  c.  102,  which  imposes  a 
limitation  as  to  the  proceedings  for  the 
payment  of  any  penalty  or  forfeiture  under 
that  Act  unless  the  complaint  respecting 
an  offence  shall  have  been  made  within 
six  months  after  the  commission  or 
discovery  of  such  offence,  does  not  apply 
to  the  present  case.  I  cannot  help  see- 
ing that  this  conclusion  may  be  produc- 
tive of  a  very  considerable  amount  of  op- 
pression by  not  imposing  any  limit  of 
time  within  which  the  authorities  may  pro- 
ceed to  pull  down  the  erection  alleged  to 
be  out  of  the  general  line  of  buildings, 
but  the  simple  answer  to  that  argument  is 
that  the  legislature  has  willed  it,  and  we 
have  nothing  to  do  but  to  carry  out  the 
enactment.  Nov  the  75th  section  treats 
the  offence  here — if  offence  it  can  be  called, 
for  it  is  more  in  the  nature  of  preliminary 
procedure — and  it  recites  that  by  a  prior 
Act  of  ParUament,  18  &  19  Vict.  c.  120. 
8.  143,  a  power  was  given  to  the  authori- 
ties when  the  building  was  erected  out  of 
the  line  of  the  street  to  go  and  pull  it 
down,  without  any  limitation  as  to  time ; 
therefore  inasmuch  as  the  legislature 
seems  to  have  thought  that  that  power 
was  too  arbitrary,  then  it  seems  to  have 
enacted  the  75th  section  in  lieu  thereof^ 
which  provides  that  where  a  party  with- 
out the  consent  in  writing  of  the  Metro- 


politan Board  of  Works,  erects  a  building 
out  of  the  general  line  of  buildings  in 
the  street  it  is  competent  for  the  vestry 
or  district  board  of  works  to  summon 
him  before  a  magistrate  in  order  that 
the  magistrate  should  determine  whether 
they  are  to  proceed  to  the  demolition 
themselves  of  the  premises  in  question  or 
rather  to  obtain  an  order  that  the  party 
complained  of  shall  himself  demolish  the 
erection  complained  of,  and  in  default  the 
authorities  shall  be  empowered  to  do  so. 

Accordingly  in  the  present  case  the 
proceeding  is  taken  under  that  section, 
and  a  summons  was  taken  out,  which 
summons  was  "  for  that  you  have  without 
the  consent  in  writing  of  the  Metropolitan 
Board  of  Works  unlawfully  erected  a 
certain  penthouse,  shod  or  addition  to 
the  house  or  shop  at  No.  4,  Marketplace, 
Blue  Anchor  Boad,  in  the  parish  of  St. 
Mary,  Bermondsey,  in  the  said  county  of 
Surrey,  and  within  the  said  district,  and 
such  penthouse,  shed  or  addition  to  such 
house  or  shop,  being  a  building,  structure 
or  erection  beyond  the  general  line  of 
building  on  the  northern  side  of  Blue 
Anchor  road  aforesaid,  contrary  to  the 
provisions  of  the  Metropolis  Management 
Act,  1855."  That  came  on  to  be  heard 
before  the  magistrate,  and  he  was  of 
opinion,  first,  that  the  107th  clause  of 
the  Act  of  Parliament  applied  to  this  case, 
upon  !the  authority  of  an  opinion  ex- 
pressed by  a  very  learned  judge  in  the 
Court  of  Chancery  to  that  effect. 

The  107th  clause  is  "that  no  person 
shall  be  liable  for  the  payment  of  any 
penalty  or  forfeiture  under  the  recited 
Acts,  or  this  Act,  or  any  bye-law  made 
by  virtue  thereof,  for  any  offence  made 
cognizable  before  a  justice,  unless  the 
complaint  respecting  such  offence  have 
been  made  before  such  jastice  within  six 
months  next  after  the  commission  or  dis- 
coveiy  of  such  offence."  Now  the  magis- 
trate decided  that  this  was  a  proceeding 
in  which  it  was  sought  to  make  the  person 
liable  for  the  payment  of  a  pemdty  or 
forfeiture.  I  am  at  a  loss  to  see  how  this 
proceeding  under  the  75th  section  can 
come  within  the  words  of  the  107th 
section.  The  magistrate,  properly  as  it 
seems  to  me,  defened  to  the  opinion  ex- 
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pressed  by  the  Vice-Chancellor,  and  dis- 
misaed  the  Bnmmons.  I  need  not  say 
that  this  Court  has  every  disposition  to 
give  due  weight  to  an  opinion  expressed 
by  one  of  those  very  learned  judges  who 
preside  in  the  Court  of  Chancery. 

The  case  which  has  been  referred  to 
was  a  case  certainly  similar  to  the 
present.  The  order  was  obtained,  and 
the  bUl  was  filed  for  the  purpose  of  re- 
Btraining  them  from  proceeding.  In 
that  case  they  had  proceeded  against 
the  builder  and  not  against  the  owner, 
and  the  case  came  on  for  argu- 
ment before  Vice-Chaaoellor  Malins, 
and  the  points  raised  seem  to  have  been, 
first,  that  there  was  no  limit  imposed  by 
the  107th  section,  because  it  did  not 
apply  to  the  case ;  and  secondly,  that  the 
proceeding  was  wrong,  because  it  was 
taken  against  the  builder  instead  of  against 
the  owner ;  and  it  was  further  contended, 
that  even  if  the  section  imposing  the 
limit  of  time  did  apply,  yet  the  limitation 
should  run  &om  the  time  when  the  know- 
ledge of  the  offence  came  to  the  cogniz- 
ance of  the  authorities  and  not  from  the 
time  when  the  line  of  building  was  deter- 
mined. On  those  three  points  the  Vice- 
Chancellor  expressed  an  opinion  in  &yonr 
of  the  plaintiff  in  the  suit.  But  I  find  that 
although  undoubtedly  it  was  brought  to  the 
attention  of  the  learned  Vice-Chancellor, 
that  he  took  no  notice  of  the  argument 
as  to  the  want  of  limitation,  but 
assumed  that  the  section  applied.  Bat 
it  is  observable,  that  to  a  certain  ex- 
tent this  opinion  is  extra-judicial,  be- 
cause, before  the  learned  judge  came 
to  that  part  of  his  decision,  he  had  in 
truth  already  decided  the  case,  because 
he  says,  "  First  of  all,  therefore,  I  decide 
that  the  summons  upon  Mr.  Rudkin  the 
builder  was  a  mere  nullity  going  against 
the  wi-ong  man,  because  he  was  no  longer 
the  builder  engaged  in  the  erection  of  the 
building."  Therefore  he  decided  that 
the  foundation  of  the  whole  proceedings 
was  an  absolute  nullity,  and  consequently 
there  was  an 'end  to  the  plaintiffs'  case  on 
those  proceedings.  He  then  goes  on, 
undoubtedly  assuming  as  it  were  that 
the  107th  section  applies  to  the  case,  and 
goes  on  to  decide,  that  the  time  ran  from 


the  discovery  of  the  building  being  out 
of  the  line.  It  is  not,  therefore,  an  ex- 
pression of  opinion  by  the  learned  Judge 
upon  the  point  raised,  but  was  assuming 
the  case  to  be  within  the  107th  section  for 
the  purpose  of  deciding  the  other  point. 
In  that  way,  in  differing  from  the  impres- 
sion of  the  Vice-Chaucellor,  we  do  not 
mean  to  overrule  a  decision  of  that  learned 
Judge.  Had  we  deemed  it  to  be  a  deci- 
sion upon  the  point  raised,  we  should 
have  thought  ourselves  bound  by  that 
decision,  as  being  the  decision  of  a  Court 
of  what  may  be  termed  co-ordinate  juris- 
diction with  ourselves ;  but  as  we  think 
it  was  rather  assumed  argumentatively 
than  decided,  we  do  not  feel  so  bound. 
I  should  not  have  been  at  all  dissatisfied 
if  I  could  have  found  words  to  bring  this 
case  within  the  107th  section,  but  I  think 
I  cannot,  and  the  case  must  gfo  back  to 
be  heard  upon  its  merits. 

It  is  not  satisfactory  to  the  Court  to 
be  placed  in  the  position  of  having  to  de- 
cide the  case  on  hearing  only  one  side, 
but  I  believe  Mr.  Wills  has  brought  be- 
fore the  Court,  with  his  accustomed  can- 
donr,  all  the  authorities ;  and  that  if  he 
had  found  anything  militating  t^ainst 
the  argument  he  addressed  to  ns,  he 
would  not  have  fiuled  to  bring  that  also 
before  us. 

HoNYHAH,  J. — I  entirely  agree  with  the 
oonclnsion  at  which  my  brother  Keating 
has  arrived,  and  also  with  him  in  the 
reluctance  with  which  it  has  been  come 
to :  first  of  all,  because  it  seems  to  me 
(not  imputing  anything  at  all  to  this  vestry 
in  particular),  that  the  construction  that 
we  feel  constrained  to  put  on  this  Act  may 
be  the  means  of  working  some  hardness 
and  injustice  on  parties ;  and  also  I  regret 
that  Mr.  Johnson,  who  obtained  the  de- 
cision of  the  magistrate  in  his  favour,  did 
not  think  it  worth  his  while  to  insbruot 
counsel  to  argue  in  support  of  that  de- 
cision. The  Metropolis  Local  Manage- 
ment Act,  1855,  section  143,  enabled  the 
vestry  to  pull  down  mero  motu  any  build, 
ing  erected  contrary  to  the  provisions  of 
that  statute.  That  proceeding  cannot  be 
said  to  be  a  penalty  or  forfeiture.  Then 
section  233  of  that  Act,  which  imposed 
the  limitation   says — "No  person  shall 
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be  liable  to  the  payment  of  any  penalty 
or  forfeiture  under  this  Act,  or  any  bye- 
law  made  by  virtue  thereof,  for  any 
offence  made  cognisable  before  a  justice, 
unless  the  complaint  respecting  such 
offence  has  been  made  before  such  justices 
within  three  months."  That  clearly  could 
not  apply  to  the  right  which  they  had 
under  that  Act  to  pull  it  down  them- 
selves. Then  the  legislature  thought  fit 
to  amend  that  Act  by  passing  25  &  26 
Vict.  c.  102,  which  embraces  this  section 
75,  ander  which  Aot  instead  of  pulling 
down  Uiemselvea  they  are  bound  to  go 
before  a  magistrate  and  get  an  order  for 
the  demolition,  and  so  far  it  alters  section 
233  of  the  former  Act. 

Case  remUled. 


Attomeyi — WiUdnaon  &  Drew,  for  the  appellant. 


[IN  THE  COUBT  OF  COMMON  PLEAS.] 

"THK  LONDON,  CHATHAM  AND 
DOVKB  BAILWAT  COMPART 

(^appellants)  v.  THE  board 

1873.  OF  WORKS  FOR  THE  WANDS- 

Jan.  16, 17.<      wobth     DiSTRrcr,    being 

Feb.  24  THE    6URTEY0R      OF     THE 

HMHWATS   IN   THE   PARISH 

OF      CiiAPHAM      (respon- 
dents). 

BaUtoays  Glauses  GonsolidalionAct,  1845, 
t.  65 — Variation  hy  Special  Act — Bevival 
of  General  Act. 

The  tpeeiai  Act  of  a  railway  company 
(with  whieh  was  incorporated  the  Railway 
Ckmtes  Oonsolidation  Act,  1845,  so  far  as 
it  UHU  not  expressly  varied  or  excited) 
provided  that  if  after  notice  the  company 
did  not,  with  reasonable  expedition,  repair 
a  bridge  over  a  turnpike  road  to  the  satis- 
faction of  the  surveyor  of  the  trustees 
thereof,  the  latter  might  repair  and  recover 
the  costs;  the  TumpiJce  Act,  luncever,  was 
suffered  to  expire  : — Held,  that  though  the 
Railways  Glauses  Gonsolidation  Act,  1845, 
s.  65»  woe  expressly  varied  by  the  Special 


Act,  yet  it  revived  on  the  cessation  of  the 
turnpike  trust,  and  an  order  to  repair  the 
bridge  might  be  made  under  it. 

This  was  a  case  stated  for  the  opinion  of 
the  Court  by  one  of  the  Metropolitan 
police  magistrates. 

CASE. 

1.  Upon  the  hearing,  on  the  23rd  day 
of  February,  1872,  of  a  certain  complaint 
preferred  by  the  respondents  against  the 
appellants  under  section  65  of  the  Rail- 
ways Clauses  Consolidation  Act,  1845, 
that  a  certain  bridge  carrying  the  London, 
Chatham  and  Dover  Railway  over  the 
Clapham  Road  was  out  of  repair,  and  not 
properly  maintained  by  the  appellants,  I 
made  an  order  under  the  said  65th  section 
of  the  said  Acty  requiring  the  appellanta 
to  put  the  said  bridge  into  complete 
repair  within  two  calendar  months  from 
the  said  23rd  day  of  February,  1872. 

2.  It  was  proved  before  me  that  the 
bridgfe  carrying  the  London,  Chatham 
and  Dover  Rtulway  over  the  Clapham 
Road,  the  same  being  a  public  highway 
within  the  meaning  of  the  46th  section  of 
the  said  Railways  Clauses  Consolidation 
Act,  1845,  was  out  of  repair. 

3.  On  the  part  of  the  appellants,  the 
London,  Chatham  and  Dover  Railway 
(Metropolitan  Extensions)  Act,  1860, 
being  the  special  Act,  under  the  powers 
of  which  the  railway  and  bridge  in  ques- 
tion, carrying  the  railway  over  the  Clap- 
ham Road,  were  constructed,  was  put  in. 

By  section  2  of  the  said  Act  it  was  en- 
acted as  follows:  "The 'Lands  Clanses 
Consolidation  Act,  1845,'  and  '  The  RaQ- 
ways  Clauses  Consolidation  Act,  1845,' 
shall  (except  in  so  far  as  the  provisions 
of  those  Acts  are  expressly  varied  or  ex- 
cepted by  this  Act)  be  incorporated  with 
and  form  part  of  this  Aot." 

Section  90  of  the  said  Act  oontainB 
certain  provisions  with  reference  to  cany- 
ing  the  railway,  by  means  of  bridge, 
over  certain  lands,  including  the  said 
Clapham  Road. 

By  section  97  of  the  said  Act  it  is  en- 
acted as  follows :  "  If  and  so  oflen  as  the 
company  shall  fail  to  repair  and  keep  in 
good  and  complete  repair,  to  the  satis- 


Digitized  by 


Google 


Vol.  42.] 


THE  DUTIES  OP  MAGISTBATES. 


71 


faction  of  the  said  sarveyor  for  the  time 
being,  the  bridges,  waUs,  screen  walls, 
fences,  sewers,  drains  and  other  works 
connected  with  crossing  the  roads  or 
footpaths,  and  if  after  notice  thereof  giren 
to  the  company  by  or  on  behalf  of  the 
trostees,  the  company  fail  for  three  days 
to  begin  snch  repairs,  and  proceed  thereon 
with  all  reasonable  expedition  nntil  the 
same  shall  be  completed,  the  trnstecs  may 
repair  and  make  good  the  same,  caosing  as 
little  obstmction  to  the  railway  in  the 
progpress  of  sach  repairs  as  may  be,  and 
all  the  costs,  charges  and  expenses  ^n-  . 
carred  in  that  behalf  by  the  trastees  shall 
be  paid  on  demand  by  the  Company,  or 
on  failure  of  payment  for  twenty-one 
days  after  such  demand  the  same  may  be 
recovered  from  the  Company  with  fall 
costs  of  suit,  in  any  Court  of  competent 
jurisdiction." 

The  Turnpike  Act,  under  which  the 
trustees  referred  to  in  the  said  97th  sec- 
tion were  constituted,  has  expired,  but 
this  fact  was  not  proved  before  me  on  the 
hearing  of  the  said  complaint. 

4.  On  the  part  of  the  appellants  it  was 
contended  that  the  provisions  of  the 
Railways  Clauses  Consolidation  Act,  1845, 
as  r^ards  the  65th  section  of  that  Acl^ 
are  expressly  varied  by  those  of  the 
London,  )  Chatham  and  Dover  Railway 
(Metropolitan  Extensions)  Act,  1860,  and 
that  the  65th  section  of  the  Railways 
Clauses  Consolidation  Act,  1845,  is  not 
incorporated  with  and  does  not  form  part 
of  the  London,  Chatham  and  Dover  Rail- 
way (Metropolitan  Extensions)  Act,  1860, 
and  therefore  does  not  apply. 

5.  On  the  part  of  the  respondents  it 
was  contended  that  the  provisions  of  the 
97th  section  of  the  London,  Chatham  and 
Dover  Railway  (Metropolitan  Extensions) 
Act,  1860,  are  cumulative  only,  and  do 
not  expressly  vary  the  provisions  of  the 
Railway  Clauses  Consolidation  Act,  1845, 
and  therefore  that  the  65th  section  of 
the  latter  Act  applies. 

6.  I  being  of  opinion  that  the  conten- 
tion on  the  part  of  the  respondents  was 
correct,  gave  my  determination  against 
the  appeUants,  and  made  the  order  before 
stated. 

7.  TTpon  the  hearing  on  the  said  23rd 


day  of  Febmary,  1872,  of  another  and 
similar  complaint,  preferred  by  the  re- 
spondents under  the  same  statute,  I  made 
an  order  that  the  appellants  should  put 
into  complete  repair  within  the  like 
period  the  bridge  carrying  the  railway 
over  the  Wandsworth  Road,  and  it  was 
understood  and  agreed  that  this  case 
should  be  taken  to  apply  to  my  determi- 
nation on  both  oomplsonts. 

8.  The  question  of  law  upon  which 
this  case  is  stated  for  the  opinion  of  the 
Court  therefore  is  whether  the  provisions 
of  the  Railways  Clauses  ConsoUdation 
Act,  1845,  are  expressly  varied  by  those 
of  the  London,  Chatham  and  Dover  Rail- 
way (Metropolitan  Extensions)  Act, 
1860,  so  as  to  render  the  65th  section  of 
the  Railways  Clauses  Consolidation  Act, 
1845,  inappUcable. 

PF.  O.  Harrison,  for  the  appellants. — 
The  question  is,  whether  the  general  is 
expressly  varied  or  excepted  by  the  spe- 
cial Act  as  to  this  matt^.  Now,  where 
the  general  Act  is  incorporated,  it  is  with 
the  limitation  that  it  is  not  expressly 
varied  or  excepted  by  the  special  one, — 
per  Mellish,  L.  J.,  in  The  AUomeij-Oeneral 
V.  The  Oreai Eastern BaUway  Oomj)any(l)  ; 
and  where  the  special  one  gives  a  com- 
plete rule  on  any  subject,  that  subject  is 
excepted  from  the  general  one, — per  Lord 
Westbury  in  Ex  parte  The  Vicar,  §r»;  of  St. 
Sepulchre's  in  re  The  Westminster  JBridge 
Act  (2).  Here  the  general  Act  is  expressly 
varied  as  to  bridges  by  the  provisions  of 
the  special  Act,  for  it  is  quite  inconsistent 
that  a  discretion  as  to  the  repairs  should 
co-exist  in  the  surveyors  and  justices  who 
may  form  difierent  opinions  on  the  sub- 
ject, and  consequently  the  special  Act  is 
to  prevail  and  the  general  one  not  apply. 

Wafkin  WiUiams,  for  the  respondents. 
— The  provisions  of  the  special  Act  are 
to  protect  particular  persons,  and  are 
oidy  in  addition  to  and  do  not  supersede 
the  provisions  of  the  general  Act  in  favour 
of  the  public.  The  provisions  of  the  two 
Acts  no  doubt  are  co-extensive  but  are  not 
inconsistent,  and  those  of  the  special  Act 

(1)  41  Law  J.  Bep.  (ir.8.)  Chsne.  607. 

(2)  S8  Law  J.  Bep.  (if.s.)  Cbanc.  876. 
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were  intended  simply  to  add  a  new  power 
and  might  consistently  exist  in  the  same 
statate  as  the  provisions  of  the  general 
Act.  The  result  being  that,  under  the 
general  Act,  the  repairs  must  be  complete, 
and  by  the  special  Act  they  must  be 
satisfactory  to  the  trustees  who  in  certain 
events  may  step  in  and  do  them. 
Harrison,  in  reply. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  (3)  was  (on 
Feb.  24)  delivered  by — 

Kkatino.  J.  —  This  was  an  appeal 
against  an  order  by  a  magistrate  requiring 
the  appellants  to  repair  within  two  months 
a  bridge  carrying  the  railway  of  the 
appellants  over  a  turnpike  road  called  the 
Clapham  Boad. 

The  order  was  make  under  the  65  th 
section  of  the  Bailway  Clauses  Consoli- 
dation Act  (8  Vict.  c.  20),  and  in  con- 
formity with  that  section ;  but  it  was  con- 
tended on  the  part  of  the  appellants  that 
by  the  provisions  of  the  special  Act  under 
which  the  railway  was  constructed,  that 
section  of  the  general  Act  was  "  expressly 
varied  or  excepted  "so  as  to  prevent  its 
operation  in  the  present  case,  and  the 
question  submitted  to  us  is  whether  it 
was  so  varied  or  excepted — a  question 
•  undoubtedly  of  some  nicety. 

In  considering  the  question  how  far  an 
enactment  in  a  general  statute  is  varied 
or  excepted  by  the  special  Act,  West- 
bury,  L.C.,  laid  down  the  following  rule 
that  "  if  the  particular  Act  gives  in  itaelf 
a  complete  rule  on  the  subject,  the  ex- 
pression of  that  rule  would  undoubtedly 
amount  to  an  exception  of  the  subject 
matter  of  the  rule  out  of  the  general 
Act " — Ex  parte  The  Vicar  aiid  Chureh- 
wardent  of  8t.  Sepulchre's  in  re  The  WesU 
minster  Bridge  Act  (2).  Now,  applying 
that  rule  to  the  present  case,  it  would 
seem  that  the  97th  section  of  the  special 
Act  (the  London,  Chatham  and  Dover 
Bailway),  does  give  a  complete  rule  on  the 
subject  of  enforcing  the  repair  of  bridges, 
including  the  one  in  question,  for  it  pro- 
vides that,  if  after  three  days'  notice  to 

(3)  Bovill,  aj.,  Keating,  3.,  and  Brett,  J. 


the  company,  they  do  not  begin  to  repair 
the  bridge  and  proceed  thereon  with  all 
reasonable  expedition  to  complete  the 
repairs  to  the  satisfaction  of  the  surveyor 
of  the  trustees  of  the  road,  the  trustees 
may  do  the  work  themselves  and  recover 
the  cost  from  the  company.  As  long, 
therefore,  as  the  trustees  of  the  road  exist, 
it  is  difficult  to  say  that  the  repairs  of  the 
bridge  are  not  efiectually  provided  for  by 
the  97th  section  of  the  special  Act  which 
would,  according  to  the  rule  referred  to, 
dispense  with  the  provisions  of  the  65th 
section  of  the  Railways  Clauses  Act.  Were 
it  otherwise,  the  railway  company  having 
repaired  to  the  satisfaction  of  the  surveyor 
of  the  trustees,  or  the  repairs  having  been 
actually  completed  by  the  trustees  them- 
selves, might  be  called  upon  by  an  order 
of  justices  to  repair  according  to  the  re- 
quirements of  the  surveyor  of  highways, 
and  thus  be  subjected  to  the  obligation  to 
satisfy  two  different  surveyors  possibly 
differing  as  to  the  nature  of  ^e  repairs  re- 
quired— a  result  which  could  scarcely  have 
been  in  the  contemplation  of  the  legislature 
in  passing  the  special  Act.  If,  therefore, 
we  were  to  answer  the  question  as  pui^ 
namely,  "  whether  the  provisions  of  the 
Bailway  Clauses  Consolidation  Act,  1845, 
section  65,  are  expressly  varied  by  those 
of  the  special  Act,"  ve  should  do  ao  in 
the  affirmative ;  but  inasmuch  as  the  turn- 
pike Act  under  which  the  trustees  re- 
ferred to  in  the  97th  section  of  the  special 
Act  acted  has  expired,  we  are  clearly  of 
opinion  that  upon  such  a  determination 
of  the  turnpike  trust,  the  provisions  of 
the  general  Act,  even  if  previously  sus- 
pended, would  revive,  and  that  the  order 
made  by  the  magistrate  after  such  revival 
would  be  valid.  We  therefore  dismiss  the 
appeal,  but  under  the  circumstances  with- 
out costs. 

Appeal  dismissed  without  costs. 


Attorneys — Wm.  Cleather,   for  appellants;  and 
Vallance  &  Vallance,  for  respondents. 
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Jane  7. 

Larceny — Tahing  Money  paid  under  a 
Mistake  by  a  Clerk  in  a  Post-office. 

The  prisoner  was  a  depositor  in  a  post- 
office  savings  hank,  in  which  a  sum  of 
deven  shillings  stood  to  his  credit.  He  gave 
notice  to  withdraw  ten  shillings,  stating  the 
number  of  his  depositor's  hook,  the  name  of  the 
post-office,  and  the  amount  to  he  ieithdrawn. 
A  warrant  for  ten  shillings  was  duly  issued 
to  the  prisoner,  and  a  letter  of  advice  sent 
to  the  post-office  to  pay  the  prisoner  ten 
shillings.  He  went  to  the  post-office,  and 
handed  in  his  depositor's  book  and  his  war- 
rant to  the  clerk,  who,  instead  of  referring 
to  the  proper  letter  of  advice,  referred  by  a 
mistake  to  another  for  81.  16s.  lOd.,  and 
placed  that  sum  upon  the  counter.  The 
clerk  ente)-ed  that  amowiit  as  paid  in  the 
prisoner's  book  and  stamped  it,  and  the 
prisoner  took  up  the  money  and  went  aicay. 
When  the  mistake  was  discovered,  the 
prisoner  was  brought  back,  and  then  said 
thai  he  had  burnt  his  depositor's  book.  The 
prisoner  loas  charged  with  larceny  of  the 
8Z.  16«.  \Qd.  The  jury  found  tluit  the  pri- 
soner had  the  animus  fiirandiai  the  moment 
of  taking  up  the  money  from  the  courUer, 
and  the  prisoner  was  convicted ; — Held,  by 
a  majorUy  of  the  Judges,  tliat  tlie  conviction 
was  right. 

The  Qneen  v.  Prince,  distinguished  by 
the  majority;  but  held  to  be  undistiTi- 
guishable  by  IiLlbtin,  B.,  Bbamvell,  B., 
Brett,  J.,  and  Cleasby,  B. 

Held,  by  Gockbubn,  G.J.,  Blackburn,  J., 
Mellob,  J.,  Lush,  J.,  Gkote,  J.,  Denhak, 
J.,  and  Abchibalo,  J.,  that  assuming  the 
clerk  to  have  an  authority  equal  to,  and  to 
represent,  the  Foslmaster-Oeneral,  and  to 
have  meant  tluit  the  prisoner  should  take  up 
the  money,  though  he  only  so  meant  because 
of  a  mistake  which  he  made  as  to  the  identity 

*  The  Jadgos  present  on  tho  18th  of  January 
were  Cockburn,  C.J. ;  Kelly,  C.B. ;  Bovill,  C.J. ; 
Martin,  B. ;  Bramwdl,  B. ;  Keating,  J. ;  Blark- 
hum,  J. ;  Figott,  B. ;  Mellor,  J.;  Lvsh,  J. ;  Brett, 
J. ;  Cleasby,  B. ;  GroTO,  J. ;  Denman,  J. ;  and 
Archibald,  J. 

New  Sbbies,  42.— Mao.  Ca«. 


of  the  prisoner  with  the  person  really 
^entitled  to  the  money,  the  prisoner  being 
aware  of  the  mistalce  and  ialci/ng  up  the 
money  animus  furandi,  was  guUty  of  taking 
and  stealing  the  money. 

And  also,  tliat,  although  the  clerk,  and 
therefore  the  Postmaster-Oeneral,  intended 
that  the  property  in  the  money  should 
belong  to  the  prisoner,  yet  as  he  so  intended 
in  consequence  of  a  mistake  as  to  his  ideum 
tity,  and  the  prisoner  knew  of  the  mistake, 
and  had  the  anvnius  furandi  at  the  time,  the 
prisoner  was  guilty  of  larceny. 

Held,  by  BoviLL,  C.J.,  Kelly,  C.B,, 
and  Keatino,  J.,  that  the  clerk  had  no  pro. 
perty  in  tJie  money  or  power  to  part  with  it 
to  the  prisoner,  but  only  possession;  OuU 
the  authority  of  the  derk  was  a  special  om- 
thorily  not  pursued,  and  that  on  that  ground 
only  the  conviction  should  stand. 

By  PioOTT,  B.,  tluU  possession  of  tie 
money  was  never  given  by  the  clerk  to  the 
prisoner,  who  while  it  lay  on  the  counter 
and  before  he  got  mamtal  possession  of  it, 
conceived  the  animus  furandi,  and  took  it, 
and  therefore  it  was  larceny. 

Martin,  B.,  Bbaitvtell,  6.,  Brett,  J., 
and  Cleasby,  B.,  dis8entie)ites,  held  that  tlie 
money  was  not  taken  invito  domino,  and 
tliat  there  was  no  trespass  involved  in  tlie 
taking  by  the  prisoner,  and  therefore  there 
was  no  larceny. 

Held  by  Bramwell,  B.,  and  Brett,  J., 
that  the  autlwrity  of  the  clerk  extended  tp 
authorise  him  to  part  with  the  possession 
and  property  of  the  larger  sum. 

Case  reserved  by  the  learned  Deputy 
Recorder  for  the  City  of  London. 

At  the  Session  of  the  Central  Criminal 
Coart  held  on  Monday  the  28rd  of  Sep- 
tember, 1872,  George  Middleton  was  tried 
before  me  for  feloniously  stealing  certain 
money  to  the  amount  of  82.  168.  lOd., 
of  the  moneys  of  the  Postmaster- General. 

The  ownership  of  the  money  was  laid, 
in  other  counts,  in  the  Queen,  and  in  the 
mistress  of  the  local  post-office. 

It  was  proved  by  the  evidence  that  the 
prisoner  was  a  depositor  in  a  post-office 
savings  bank,  in  which  a  sum  of  11«. 
stood  to  his  credit. 

In  accordance  with  the  practice  of  the 
bank,  he  duly  gave  notice  to  withdraw 
10£.,  stating  in  such  notice  the  nomber  of 
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his  depositor's  book,  the  name  of  the  post- 
office,  and  the  amoant  to  be  withdrawn. 

A  warrant  for  10«.  was  duly  issued  to 
the  prisoner,  and  a  letter  of  advice  was 
dalj  sent  to  the  post-office  at  Netting 
HjU  to  pay  the  prisoner  10».  He  pre- 
sented himself  at  that  post-office  and 
handed  in  his  depositor's  book,  and  the 
warrant  to  the  clerk,  who,  instead  of  re- 
ferring to  the  proper  letter  of  advice  for 
10«.,  referred  by  mistake  to  another  letter 
of  advice  for  81.  168.  lOd.,  and  placed 
npon  the  counter  a  5I.-note,  three  sove- 
reigns, a  half-sovereign  and  silver  and 
copper  amounting  altogether  to  81. 
16«.  lOd.  The  clerk  entered  the  amount 
paid,  8{.  16«.  10(2.,  in  the  prisoner's  de- 
positor's book  and  stamped  it ;  the  pri- 
soner took  up  the  money  and  went  away. 

The  mistake  was  afterwards  discovered, 
and  the  prisoner  was  brought  back,  and 
npon  being  asked  for  his  depositor's  book 
said  he  haid  bnmt  it.  Other  evidence  of 
his  having  had  the  money  was  given. 

It  was  objected  by  counsel  for  thepri- 
soner  that  there  was  no  larceny,  because 
the  clerk  parted  with  the  property  and 
intended  to  do  so,  and  because  the  pri- 
soner did  not  get  possession  by  any  fraud 
or  trick. 

The  jury  found  that  the  prisoner  had 
the  animus  furandi  at  the  moment  of  • 
taking  the  money  from  the  counter,  and 
that  he  knew  the  money  to  be^ihe  money 
of  the  Postmaster-General  when  he  took 
it  up. 

A  verdict  of  guilty  was  recorded,  and 
I  reserved  for  the  opinion  of  the  Court 
for  Crown  Cases  Reserved,  the  question 
whether,  under  the  circumstances  above 
disclosed,  the  prisoner  was  properly  found 
guilty  of  larceny. 

The  case  was  first  argued  before  the 
Court  for  the  Consideration  of  Crovra 
Cases  Reserved,  consisting  of  Kelly,  C.B., 
Martin,  B.,  Brett,  J.,  Grove,  J.,  and 
Quain,  J.,  on  Nov.  23, 1872,  by  the  Attor- 
ney-General,  for  the  Crown,  when  the 
Court  desired  a  fi-esh  argument  before  all 
the  Judges,  and  accordingly  the  case- was 
again  argued  on  Jan.  18. 

No  counsel  appeared  for  the  prisoner. 

The  Attorney  -  Ghnefral  (Metcalfe  and 
Slotto  with  him),  forthe  Crown. — Upon  the 


facts  stated  in  this  case,  the  prisoner  was 
properly  found  guilty  of  larceny.  Larceny 
is  thus  defined — "Furtnm  est  secundum 
leges  oontractatio  rei  alienee  fraudulenta 
cum  animo  furandi  invito  illo  domino 
cnjus  res  ilia  ftierit." — Bract,  lib.  iii.  c.  82, 
and  again — "  The  wrongful  or  fraudulent 
taking  and  carrying  away  by  any  person 
of  the  mere  personal  goods  of  another 
from  any  place  with  a  felonious  intent 
to  convert  them  to  his  (the  taker's)  own 
nse  and  make  them  his  own  properiy 
without  the  consent  of  the  owner "  (2 
East  P.O.,  0.  16.  s.  2).  Here  all  those 
elements  combine.  It  is  said  there  must 
be  a  trespass  in  the  taking.  But  can  that 
be  the  test  P  As  ia  said  by  Parke,  B.,  in 
Merry  v.  Qreen  (1),  "  Suppose  a  person 
finds  a  oheqne  in  the  street,  and  in  the 
first  instance  takes  it  up  merely  to  see 
what  it  is,  if  afterwards  he  cashes  it  and 
appropriates  the  money  to  his  own  use, 
that  is  a  felony,  though  he  is  a  mere  finder 
till  he  looks  at  it."  The  taking  up  the 
cheque  is  not  the  trespass,  then  is  it  when 
he  sees  the  owner's  name  and  keeps  it,  or 
when  he  cashes  it  ? 

[Beamwell,  B. — But  in  the  present 
case,  suppose  the  Postmaster-G-eneral 
brought  trespass  against  the  prisoner,  and 
there  was  a  plea  of  not  guilty  only,  would 
not  the  defendant  be  defeated?  Must 
he  not  plead  leave  and  license  P  and 
then,  when  he  proved  the  unauthorised  act 
of  the  clerk,  would  he  not  be  defeated  ? 
MiETiN,  B. — ^Fraud  and  deception  may 
amount  to  a  trespass.  Cocebubn,  C.J. — 
Can  there  be  fraud  by  mere  reticenoe  ? 
Bkett,  J. — ^Is  it  larceny,  having  got  things 
by  fraud,  to  keep  them  P] 

The  jury  have  foucdthe  existence  of  the 
anifMw  ftvrandi.  The  prisoner  cannot  but 
have  known  that  the  money  was  not  his. 

[Beett,  J. — Where  is  the  taking 
against  iJie  will  of  the  owner  P  The 
.  owner  is  the  Postmaster^  General  and  he 
was  not  present,  then  it  was  not  against 
the  will  of  the  clerk  if  the  clerk  had 
a  general  authority  to  pay  away  the 
money  ?] 

The  clerk  had  no  such  general  au- 
thority ;  his  anthoriiy  was  limited  to  pay 


(1)  7  Mee.  &  W.  623 ;  s.  c. 
(m.8.)  Ezch.  42fi. 
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over  to  cnstomen  according  to  the  letter 
of  adyice  and  JJie  depositor's  book.  This 
case  is  distingnishable  on  that  groaad 
from  The  Queen  v.  Prince  (2). 

[CocKBOBN,  C.J.,  referred  to  The  King 
T.  Lcngstreet  (3).] 

In  The  King  v.  CampheU  (4),  the 
owner  had  parted  with  the  possession,  bat 
inasmuch  as  he  had  not  parted  with  the 
property,  the  prisoner  was  fonnd  guilty. 

[COCKBUBN,  C.J.,  referred  to  Oliver's 
cage  (5).  Blackbdbn,  J. — In  cases  of 
a  sale  of  goods  obtained  by  fraud 
of  the  purchaser,  the  property  in  the 
goods  passes,  though  the  contract  of  sale 
is  voidable,  and  upon  discoveiy  of  the 
frand  by  the  vendor  is  voidable  at  the 
election  of  the  vendor,  and  the  property 
is  liable  to  be  divested  and  revested  in  the 
vendor — Glough  v.  The  London  and  North 
Western  BaUway  Company  (6).  Kelit, 
C.B. — ^The  distinction  between  this  case 
and  The  Queen  v.  Prince  (2)  may  be  that 
a  clerk  in  the  post-office  has  authority 
only  to  pay  certain  money  to  a  certain 
person,  wlulst  a  clerk  in  a  bank  has  au- 
thority to  exercise  his  judgment  as  to 
whom  he  shall  pay  money  to.]  The  Queen 
V.  We»t  (7)  and  The  Queen  v.  Glyde  (8) 
were  also  cited. 

Our.  adv.  wU. 

Ekllt,  C.B.  (on  Jan.  25)  at  the  sitting  of 
the  Court  for  the  Consideration  of  Crown 
Cases  Bicserved,  announced  that  the 
Judges  were  of  opinion  that  the  convic- 
tion in  the  above  case  should  be  affirmed, 
for  reasons  which  would  be  stated  in 
writing  on  aihture  day.  On  the  7th  of 
June  the  following  judgments  were  de- 
livered. 

The  judgment  of  Cockbum,  O.J.,  Black- 
bum,  J.,  Mellor,  J.,  Lush,  J.,  Grove,  J., 
Denman,  J.,  and  Archibald,  J.,  was 
read  by 

BoviLL,  C.J. — This  was  a  case  in 
which  the  prisoner  was  indicted  at  the 

(2)  88  Law  J.  Bep.  (n.s.)  M.C.  8;  8.  c  Law 
Bep.  1  C.C.B.  150. 
(8)  1  By.  &  M.  C.C.  187. 
(4)  1  By.  &  M.  C.C.  179. 
(6)  a  L.  C.C.  274. 

(6)  41  Lew  J.  Ben.  (x.g.)  Ezcb.  17. 

(7)  1  Dears.  C.C.K.  403;  s.  c.  24  Law  J.  Bep. 
(ma)  M.0.  4. 

(8)  37  Law  J.  Bep.  (m.s.)  M.C.  107. 


Central  Criminal  Court  for  feloniously 
stealing  money,  the  property  of  the 
Queen,  or  of  the  Postmaster  General. 

On  the  trial  he  was  found  guilty,  but  a 
case  was  reserved  for  the  opinion  of  the 
Court  of  Criminal  Appeal,  which  came  on 
in  the  ordinary  course  before  five  Judges, 
but  on  the  argument  they  were  not 
agreed,  and  the  case  was  adjourned  to  be 
argued  before  all  the  Judges.  Pollock,  B., 
was  obliged  to  bo  absent  at  Chambers, 
and  Quain,  J.,  was  unwell ;  but  the  other 
Judges,  fifteen  in  number,  heard  the  case, 
and  after  time  taken  to  consider,  eleven  of 
those  fifteen  Judges  were  of  opinion  that 
the  conviction  was  right,  and  ought  to  be 
affirmed ;  my  brothers  Martin,  Bramwell, 
Brett,  and  Cleasby,  dissenting. 

Judgment  was  accordingly  given  in 
accordance  with  the-  opinion  of  the 
majority,  but  as  it  was  thought  important 
that  the  grounds  of  the  decision  should 
be  accurately  known,  it  was  announced 
that  the  reasons  of  the  judgment  would 
on  a  subsequent  day  be  delivered  in 
writing. 

I  will  now  proceed  to  deliver  the 
judgment  of  the  Lord  Chief  Justice  and 
my  brothers  Blackburn,  Mellor,  Lush, 
Grove,  Denman,  and  Archibald,  which  is 
as  follows : 

The  points  raised  by  the  case  are  in 
effect  three. 

The  uniform  coarse  of  the  indictments 
for  larceny  from  the  earliest  times  has 
been  to  allege  that  the  prisoner  "felo- 
niously stole,  took  and  carried  away  "  the 
goods  of  a  named  person,  and  Lord  Hale, 
in  his  Pleas  of  tlie  Crouni,  vol.  1,  p.  166, 
states  with  perfect  accuracy  that  the 
words,  "feloniously  stole  and  took,"  are 
essential  to  the  crime. 

In  the  present  case  the  jury  have  found 
that  the  prisoner  had  the  animus  fur  andi  at 
the  moment  of  taking  the  money  from  the 
counter,  and  that  he  knew  the  money  to 
be  the  money  of  the  Postmaster- General 
when  he  took  it  up.  So  far,  therefore,  as 
the  gailty  knowledge  and  felonious  inten- 
tion are  ingredients  in  the  crime  of 
stealing,  we  must  take  it  as  proved  that 
the  prisoner  was  guilfy,  but  the  case 
states  &ctB  which  raise  the  doubt  whether 
under  the  circumstances  stated  this  was 
a  "  taking,"  and  also  whether  it  was  a 
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"stealing"  within  the  meaaiing  pat  by 
the  law  on  these  arerments  in  an  indict- 
ment for  larceny.  And  the  circnmstances 
which  raise  that  doubt  are  as  follows — 

Assuming  that  the  clerk,  who  actually 
was  engaged  in  the  transaction,  had  such 
authority  from  the  Postmaster-General 
that  all  he  did  is  to  be  taken  as  done  by 
the  Postmaster-General,  it  is  the  first 
question  whether  the  money  can  be  said 
to  have  been  taken  by  the  prisoner  within 
the  meaning  of  the  averment,  inasmuch 
as  the  clerk  (who  on  this  hypothesis  is 
equivalent  to  the  Postmaster-General) 
certainly  meant  that  the  prisoner  should 
take  up  that  money,  though  he  only 
meant  this  because  of  a  mistake  he  made 
as  to  the  identity  of  the  prisoner  with 
tiie  person  really  entitled  to  that  money. 

Then  a  second  question  arises,  whether 
it'can  be  properly  said  that  he  stole  the 
money,  inasmuch  as  the  clerk,  and  there- 
fore on  this  hypothesis  the  Postmaster- 
General,  intended  that  the  property  in 
the  money  should  belong  to  the  man 
before  him,  though  he  intended  that  in 
consequence  of  a  mistake  as  to  his 
identity,  and  the  prisoner  from  the 
beg^inning  knew  of  the  mistake,  and  had, 
at  the  time  of  ttiking  the  money  the  guilty 
intention  to  steal  it. 

A  third  question  iirises  in  the  event  of 
the  two  first  questions  beiag  determined 
in  favour  of  the  prisoner,  viz.,  whether 
the  clerk  really  had  snch  general  autho- 
rity as  to  represent  the  Postmaster- Gene- 
ral, or  whether  his  authority  was  not 
limited  to  paying  the  money  specified  in 
the  letter  of  advice,  viz.  10*.,  which 
special  authority,  if  it  was  so  limited,  he 
did  not  pursue. 

Of  the  majority  of  the  Judges,  eight  of 
them  have  formed  their  judgment  on  the 
decision  of  the  first  two  points  in  favour 
of  the  Crown,  which  therefore  renders  it 
unnecessary  for  them  to  decide  the  last. 

The  Lord  Chief  Justice  of  the  Common 
Pleas,  the  Lord  Chief  Baron,  and  my 
brother  Keating,  who  agree  in  thinking 
the  conviction  ^ould  be  afiSrmed,  do  so 
solely  on  the  last  ground,  that  the  autho- 
rity of  the  clerk  was  a  special  authority 
not  pursued,  and  their  reasons  are  stated 
in  two  separate  judgments.  It  is  not  to 
be  understood  that  the  eight  who  form 


the  rest  of  the  majority  decide  this  question 
the  other  way,  but  merely  .that  they  con- 
sider it  unnecessary  to  decide  it  at  alL 

We  now  proceed  to  state  the  reasons 
on  which  we  think  that  it  ought  to  be 
held  that  there  was,  under  the  circum- 
stances stated,  a  "  taking "  within  the 
meaning  of  the  averment  in  the  indict- 
ment. We  agree  that  according  to  the 
decided  cases  it  is  no  felony  at  common 
law  to  steal  goods  if  the  goods  were 
already  lawfully  in  the  possession  of  the 
thief,  and  that  therefore  at  common  law 
a  bailee  of  goods,  or  a  person  who  finds 
goods  lost,  and  not  knowing  or  having 
the  means  of  knowing  whose  they  were, 
takes  possession  of  them,  is  not  guilty  of 
larceny  if  he  subsequently,  with  full 
knowledge,  and  the  felonious  intention, 
converts  them  to  his  own  use.  It  is  to 
say  the  least  very  doubtful  whether  this 
doctrine  is  either  wise  or  just,  and  the 
Legislature  in  the  case  of  bailees  have  by 
statute  enacted  that  bailees  stealing 
goods,  &c.,  shall  be  guilty  of  larceny 
without  reference  to  the  subtle  excep- 
tions engrafted  by  the  cases  on  the  old 
law;  but  in  such  a  case  as  the  present 
there  is  no  statute  applicable,  and  we 
have  to  apply  the  common  .law.  Now  we 
find  that  it  has  been  often  decided  that 
where  the  true  owner  did  part  with  the 
physical  possession  of  a  chattel  to  the 
prisoner,  and  therefore  in  one  sense  the 
taking  of  the  possession  was  not  against 
his  will,  yet  if  it  was  proved  that  the 
prisoner  from  the  beginning  had  the  in- 
tent to  steal,  and  with  that  intent  ob- 
tained the  possession,  it  is  a  sufficient 
taking.  We  are  not  concerned  at  present 
to  enquire  whether  originally  the  Judges 
ought  to  have  introduced  a  distinction  of 
this  sort,  or  ought  to  have  left  it  to  the 
Legislature  to  correct  the  mischievona 
narrowness  of  the  common  law,  but  only 
whether  this  distinction  is  not  now  estab- 
lished, and  we  think  it  is. 

The  cases  on  the  subject  are  collected 
in  Sussell  on  Grimes,  4th  ed.  vol.  2.  p.  201. 
Perhaps  those  that  most  clearly  raise  the 
point  are  Davenport's  Ccue  (9)  and 
Savage's  Case  (10). 

(9)  2  Rnss.  on  Crimes,  201. 

(10)  5  C.  &  P.  143. 
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In  tbe  present  case  the  finding  of  the 
jnry  that  the  prisoner  at  the  moment  of 
taking  the  money  had  the  aninuts  furandi, 
and  was  aware  of  the  mistake,  puts  an 
end  to  all  objection  arising  firom  the  fsMst 
that  the  clerk  meant  to  part  with  the 
jpossession  of  the  money.  On  the  second  ' 
qnestion,  namely,  whether  (assuming  that 
the  clerk  was  to  be  considere'd  as  having 
all  the  authority  of  the  owner)  the  in- 
tention of  the  clerk  (such  as  it  was)  to 
part  with  the  property  prevents  this  from 
being  larceny,  there  is  more  difficulty  and 
there  is  in  fact  a  serious  difference  of 
opinion,  though  the  majority,  as  already 
stated,  think  the  conviction  right.  The 
reasons  which  lead  us  to  this  conclusion 
are  as  follows : 

At  common  law  the  property  in  per- 
sonal goods  passes  by  a  bai^ain  and  sale 
for  consideration,  or  a  gift  of  them  accom- 
panied by  deliveiy,  and  it  is  clear  from 
the  very  nature  of  the  thing  that  an  in- 
tention to  pass  the  property  is  essential 
both  to  a  sale  and  to  a  ^ft.  Bat  it  is  not 
at  all  true  that  an  intention  to  pass  the 
property,  even  though  accompanied  by  a 
delivery,  is  of  itself  equivalent  to  either  a 
sale  or  a  gift.  We  wiU  presently  ox- 
plain  more  fully  what  we  mean,  and  how 
this  is  material. 

Kow  it  is  established  that  where  a 
bargain  has  been  made  between  the  owner 
of  tbe  chattel  and  another,  by  which 
the  property  is  transferred  to  the  other, 
the  property  actually  passes,  though  the 
bargain  has  been  induced  by  fraud.  The 
law  is  thus  stated  in  the  judgment  of  the 
Exchequer  Chamber  in  Glough  v.  TJie 
London  and  North  Western  Eaihcaij  Com- 
pany (6),  where  it  is  said,  "We  agree 
completely  with  what  is  stated  by  all 
the  Judges  below,  that  the  property  in 
the  goods  passed  from  the  London  Piano- 
forte Company  to  Adams  by  the  contract 
of  sale.  The  fact  that  the  contract  was 
induced  by  &aad  did  not  render  the 
contract  void  or  prevent  the  property 
from  passing,  bat  merely  gave  the  party 
defrauded  a  right  on  discovering  tho 
frand  to  elect  whether  he  would  continue 
to  treat  the  contract  as  binding,  or  would 
disaffirm  the  contract  and  resume  his 
property  .  .  .  We  think  that  so  long  as 
-he  has  made  no  election  he  retains  the 


right  to  determine  it  either  way,  subject 
to  this,  that  if  in  the  interval  whilst  he 
is  is  deliberating,  on  innqcent  third  party 
has  acquired  an  interest  m  the  property, 
or  if  in  consequence  of  his  delay  the 
position  even  of  the  wrongdoer  is  affected, 
it  will  preclude  him  from  exercising  his 
right  to  rescind."  It  follows  obviously 
from  this  that  no  conversisn  or  dealing 
with  the  goods,  before  the  election  is  de- 
termined, can  amount  to  a  stealing  of  the 
vendor's  goods,  for  they  bad  become  the 
goods  of  the  purchaser*  and  stUl  re- 
mained so  when  the  supposed  act  of 
thefb  was  committed.  There  are  ac- 
cordingly many  cases,  of  which  the 
most  recent  is  The  Queen  t.  Prince  (2), 
which  decides  that  in  such  a  case  the 
guilty  party  must  be  indicted  for  obtain- 
ing the  goods  by  false  pretences,  and 
cannot  be  convicted  of  laroeny. 

In  that  case,  however,  the  money  was 
paid  to  the  holder  of  a  forged  cheque, 
payable  to  bearer,  and  therefore  vested  in 
the  holder,  subject  to  the  right  of  the 
bank  to  divest  the  property. 
.  In  the  present  case  the  property  still 
remained  that  of  the  Postmaster-General, 
and  never  did  vest  in  the  prisoner  at  all. 
There  weu  no  contract  to  render  it  his, 
which  required  to  be  rescinded;  there 
was  no  gift  of  it  to  him,  for  there  was  no 
intention  to  g^ve  it  him  or  anvono.  It 
was  simply  a  handing  it  over  oy  a  pure 
mistake,  and  no  property  passed.  As 
this  was  money  we  cannot  test  the  case 
by  seeing  whether  an  innocent  purchaser 
could  have  held  the  property ;  but  let  us 
suppose  that  a  purchaser  of  heane  goes  to 
the  warehouse  of  a  merchant  with  a 
genuine  order  for  so  many  bushels  of 
beans,  to  be  selected  from  the  bulk,  and 
BO  become  the  property  of  the  vendee, 
and  that,  by  some  strange  blunder,  the 
merchant  delivers  to  him  an  equal  balk 
of  coffee.  If  that  coffee  was  sold  (not  in 
market  overt)  by  the  recipient  to  a  third 
person,  could  he  retain  it  against  the 
merchant  on  the  ground  that  he  bad 
bought  it  from  one  who  had  the  propertv 
in  tiie  coffee,  though  subject  to  be  di- 
vested ?  We  do  not  remember  any  case 
in  which  such  a  point  has  arisen;  but 
surely  there  can  be  no  doubt  be  ooold  not ; 
and  that  on  the  principle  entmciated  hf 
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Lord  Abinger  in  Chanter  v.  Hopkins  (11), 
when  he  says,  "  If  a  man  offers  to  bay 
peas  of  another  and  be  Bends  him  beans 
be  does  not  perform  his  contract;  bat 
that  is  not  a  warranty ;  there  is  no  war- 
ranty that  he  shonld  sell  him  peas :  the 
contract  is  to  sell  peas,  and  if  he  sends 
him  anything  else  in  their  stead  it  is  a 
non-performance  of  it." 

We  admit  that  the  case  is  nndistin- 
goishable  from  the  one  sapposed  in  the 
argoment,  of  a  person  handing  to  a  cab- 
man a  sovereign  by  mistake  for  a  shilling  ; 
bat,  after  carefnlly  weighing  the  opinions 
to  the  contrary,  .we  are  decidedly  of 
opinion  that  the  property  in  the  sove- 
reign would  not  vest  in  the  cabman,  and 
that  the  question  whether  the  cabman  was 
gaflty  of  larceny  or  not  woald  depend 
apon  this — ^whether  he,  at  the  time  he 
took  the  sovereign,  was  aware  of  the  mis- 
take, and  had  then  the  gailty  intent,  the 
anvmus  furandi. 

Bat  it  is  farther  urged  that  if  the 
owner,  -having  power  to  dispose  of  the 
property,  intended  to  part  with  it,  that 

1>revents  the  crime  from  being  that  of 
arceny,  though  the  intention  was  inope- 
rative, and  no  property  psssed. 

In  almost  all  the  cases  on  the  subject  the 
property  had  actually  passed,  or,  at  least, 
the  Court  thought  it  had  passed ;  but  two 
cases,  The  Queen  v.  Adams  (12)  and  The 
King  v.  Atkinson  (13),  appear  to  have  been 
decided  on  the  ground  that  an  intention 
to  pass  the  property,  though  inoperative, 
and  known  by  tiie  prisoner  to  be  inopera- 
tive, was  enough  to  prevent  the  crime 
firom  being  that  of  larceny.  But  we  are 
nnable  to  perceive  or  understand  on  what 
principle  these  cases  can  be  supported  if 
Davenporfs  Case  (9),  and  the  others  in- 
volving the  same  principle,  are  law,  and 
though,  if  a  long  series  of  cases  had  so 
decided,  we  should  think  we  were  bound 
by  them,  yet  we  think  that  in  a  Court 
such  as  this,  which  is  in  effect  a  Court  of 
error,  we  ought  not  to  feel  bound  by  two 
cases  which,  as  &,v  as  we  can  perceive, 
stand  alone,  and  seem  to  ns  contrary  both 
to  principle  and  justice. 

(11)  4  Hee.  &  W.  401;  s.  c.  8  Law  J.  £ep. 
(m.s.)  Exdi.  14. 

(12)  1  Den.  O.C.  38. 

'    (IS)  a  East  P.C.  S78. 


BoviLL,  C.J.,  then  read  the  judgment 
of  Keating,  J.,  and  himself. — ^The  proper 
definition  of  larceny,  according  to  the 
law  of  England,  from  the  time  of  Bracton 
downwards,  has  been  considered  to  be 
the  wrongful  or  fraudulent  taking  and 
carrying  away  by  any  person  of  the'per- 
sonal  goods  of  another  from  any  place 
without  any  colour  of  right,  with  a 
felonious  intent  to  convert  them  to  the 
taker's  own  use  and  make  them  his  own 
property,  without  the  consent  and  against 
the  will  of  the  owner.  And  the  question 
for  our  consideration  is  whether  the  &cts 
of  the  present  case  bring  it  within  that 
definition. 

Under  the  Act  for  establishing  Post 
Office  Savings  Banks,  24  Yict.  c.  14, 
deposits  are  received  at  the  Post  Offices 
authorised  by  virtue  of  that  Act,  for  the 
purpose  of  beingremitted to  the  principal 
office  (sec.  1).  By  sec.  2,  the  Postmaster- 
General  is  to  give  an  acknowledgment  for 
such  deposits  ;  and  by  the  5th  section  all 
moneys  so  deposited  with  the  Postmaster- 
General  are  forthwith  to  be  paid  over  to  the 
Commissioners  for  the  reduction  of  the 
Ifational  Debt.  By  the  same  section  all 
sums  vnthdravm  by  depositors  are  to  be 
repaid  out  of  those  moneys  throagh  the 
ofBce  of  the  Postmaster-CiiBueral ;  and  by 
sec.  8,  the  atethority  of  the  Postmaster' 
Oeiieraifor  stuh  rqpaywent  shall  be  trans- 
muted to  the  depositor,  who  is  to  be  entitled 
to  repayment  at  a  post-office  within  ten 
days. 

It  appears  to  ns  that  the  mon^v  re- 
ceived by  the  postmasters  at  their  respec- 
tive offices,  by  virtue  of  this  Act,  are  the 
property  of  the  Crown,  or  of  the  Post- 
master-General, and  tiiat  neither  the 
postmasters  nor  the  clerks  at  the  post- 
offices  have  any  power  or  authority,  either 
general  or  special,  to  part  with  the 
property  in,  or  even  the  possession  of  the 
monfes  so  deposited,  or  any  part  of  them 
to  any  person  except  upon  the  special 
authority  of  the  Postmaster-General. 

In  this  case  the  prisoner  had  received 
a  warrant  or  authority  from  the  Post- 
master-General entitling  him  to  repay- 
ment of  10«.  (being  part  of  a  sum  of  11«. 
which  he  had  deposited)  from  the  post- 
office  at  Netting  Hill,  and  a  letter  of 
advice  to  the  same  effect  yna  sent  hy  the 
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Postmaster.  Oeneral  to  that  po8t>office, 
anthorising  the  payment  of  we  10«.  to 
the  prisoner. 

Under  these  drcamstanoes  we  are  of 
opinion  that  neither  the  clerk  to  the 
postmistress,  nor  the  postmistress  person- 
ally,  had  any  power  or  aathority  to  part 
with  the  ol.  note,  three  sovereigns,  the 
half-sovereign,  and  silver  and  copper, 
amounting  to  81.  16«.  lOd.,  which  the 
clerk  placed  npon  the  counter,  and  which 
was  taken  up  by  the  prisoner. 

In  this  view  the  present  case  appears 
to  be  nndistingnishable  from  other  cases 
where  obtaining  articles  anvmo  fu/randi 
from  the  master  of  a  post-office,  thouglt, 
he  liad  intentionally  delivered  them  over 
to  the  prisoner,  has  been  held  to  be 
larceny,  on  the  principle  that  the  post- 
master had  not  the  property  in  the 
articles,  or  the  power  to  part  with  the 
property  in  them. 

For  instance,  the  obtaining  the  mail 
bags  by  pretending  to  be  the  mail  guard, 
as  in  The  King  v.  Pettrse  (14),  the  obtain- 
ing a  watch  from  the  postmaster  b^ 
pretending  to  be  the  person  for  whom  it 
was  intended,  as  in  The  Queen  v.  Kay 
(16)  (where  The  King  v.  Pearse  (14)  was 
relied  upon  in  the  judgment  of  the 
Court),  and  the  obtaining  letters  from  the 
postmaster  nnder  pretence  of  being  the 
servant  of  the  party  to  whom  they  were 
addressed  as  in  Jones'  Oase  (16),  and  in 
The  Queen  v.  Oiliiiigs  (17),  were  all  held 
to  be  larceny. 

The  same  principle  has  been  acted 
npon  in'  other  cases  where  the  person 
having  merely  the  possession  of  goods 
without  any  power  to  part  with  the 
property  in  them  has  delivered  them  to 
the  prisoner,  who  has  obtained  them 
animo  furandi ;  for  instance,  such  obtain- 
ing of  a  parcel  from  a  carrier's  servant  by 
pretending  to  be  the  person  to  whom  it 
was  directed,  as  in  The  King  v.  Longstreet, 
(3),  or  obtaining  goods  through  the  mis- 
delivery of  them  by  a  carman's  servant 
through  mistake  to  a  wrong  person,  who 
apph>priated  them  animo  furandi,  as  in 

(14)  3  EaKt  P.O.  603. 
(16)  Dears.  &  B.  231. 

(16)  1  Den.  C.C.  188. 

(17)  1  F.  &  F.  86. 


The  Queen  v.  Little  (18),  were  in  like 
manner  held  to  amount  to  larceny. 

In  all  these  and  other  similar  oases, 
many  of  which  are  collected  in  2 
Biusseill  on  Orimes,  211 — ^215,  the  pro- 
perty was  considered  to  be  taken  without 
the  consent  and  against  the  will  of  the 
owner,  though  the  possession  was  parted 
with  by  the  voluntary  act  of  the  servant 
to  whom  the  proporiy  had  been  entrusted 
for  a  special  purpose,  and  where  property 
is  so  taken  by  the  prisoner  knowingly, 
with  intent  to  deprive  the  owner  of  it, 
and  feloniously  to  appropriate  it  to  him* 
self,  he  may  in  our  opimon  be  properly 
convicted  of  larceny. 

The  case  is  very  different  whero  the 
goods  are  parted  with  by  the  owner  him- 
self, or  by  a  person  having  authority  to 
act  for  him,  and  where  he  or  such  agent 
intends  to  part  wUhtlis  property  in  thegoods, 
for  then,  although  the  goods  be  obtained 
by  fraud,  or  forgery,  or  false  pretences, 
it  is  not  a  taking  against  the  will  of  the 
owner,  which  is  necessary  in  order  to 
constitute  larceny. 

The  delivery  of  goods  by  the  owner 
npon  an  order  which  was  in  fact  forged, 
as  in  The  Queen  v.  Adams  (19),  the  pay. 
ment  of  money  by  a  banker's  cashier  on 
a  cheque  which  turned  out  to  be  a 
forgery,  as  in  The  Queen  v.  Prinee  (2)  ; 
and  the  delivery  up  of  pledges  by  a 
pawnbroker's  manager  by  mistake  and 
through  fraud,  as  in  The  King  v.  Jadeson 
(20),  are  instances  of  this  kind,  and  where 
the  intent  voluntarily  to  part  with  the 
property  in  the  goods  by  a  person  who 
had  authority  to  part  with  the  property 
in  them  prevented  the  offence  being 
treated  as  a  larceny. 

In  the  prasent  case  not  only  had  the 
postmistress  or  her  clerk  no  power  or 
authority  to  part  with  the  property  in 
this  money  to  the  prisoner,  but  the  clerk 
in  one  sense  never  intended  to  part  with 
the  81.  16s.  lOd.  to  the  person  who  pre- 
sented an  order  for  only  10«.,  and  he 
placed  the  money  on  the  counter  by  mis- 
take, though  at  the  time  he  (by  mistake) 
intended  tbaff  the  prisoner  should  take  it 

(18)  10  Cox,  C.C.  659. 

(19)  1  Den.  C.C.  38. 

(20)  1  Moody  C.C.  119. 


Digitized  by 


Google 


80 


CASES  CONNECTED  WITH 


psr.s. 


up,  and  by  mistake  entered  the  amount 
in  the  prisoner's  book.  When  the  money 
•v&a  lying  npon  the  counter,  the  prisoner 
was  aware  that  he  was  not  entitled  to 
it,  and  that  it  conld  not  be  and  -was  not 
r^ly  intended  for  him,  yet  with  foil 
knowledge  on  his  part  of  the  mistake,  he 
took  the  money  np  and  carried  it  away, 
intending  at  the  time  he  took  it  to  de- 
prive the  owner  of  all  property  in  it,  and 
felonionsly  to  appropriate  it  to  his  own 
use.  There  was  therefore,  as  it  seems  to 
us,  a  wrongful  and  fraudulent  taking  and 
carrying  away  of  the  whole  of  this  money 
Iry  the  prisoner  without  any  'colour  of 
nght,  animo  furandi,  and  against  the  will 
of  the  real  owner,  and  for  these  reasons, 
and  upon  the  authorities  before  stated,  we 
think  the  prisoner  was  properly  convicted 
of  larceny. 

Keixt,  C.B,— The  fects  of  this  case 
simply  stated  are  these:  The  prisoner 
having  deposited  10«.  in  the  Post-office 
Savings  Bank,  and  taken  the  neces- 
sary steps  to  withdraw  it,  proceeded 
to  the  post-office  and  presented  his 
order  for  the  10«.  The  post-office  clerk 
having  looked  at  the  letter  of  advice 
for  the  payment  of  the  10«.  and  at 
another  letter  of  advice  for  the  payment 
to  another  depositor  of  82.  and  a  fraction, 
by  mistake  took  the  82.  odd  destined  for 
another  depositor,  and  laid  it  upon  the 
counter  before  the  prisoner,  who  took  up 
the  money  and  went  away  with  it,  and 
applied  it  to  his  own  use.  The  jury 
expressly  found  that  he  knew  the  82.  odd 
did  not  belong  to  him,  and  that  it  did 
belong  to  the  Postmaster-General,  and 
that  he  took  it  up,  and  carried  it  away 
with  him  animo  furandi.  Upon  these 
facts  and  this  finding  I  cannot  bring  my- 
self to  doubt  that  the  prisoner  was  gailty 
of  larceny.  He  saw  the  money  upon  the 
counter  before  him ;  ho  knew  that  it  was 
not  bis  own,  and  that  it  was  another  per- 
son's money,  and  he  took  it  up,  and  took 
it  away  with  the  intent  to  steal  it.  If  he 
had  gone  into  the  office  knowing  that  he 
had  to  receive  10<.,  and  somebody  had  to 
receive  82.,  and  he  had  seen  the  10s.  and 
the  82.  lying  upon  the  counter  before  him, 
and  had  taken  away  the  82.  animo  furandi, 
no  question  could  bate  been  raised  about 


his  guilt.    Does  it,  then,  make  any  dif. 
ference  that  the  clerk  placed  the  money 
before  him  and  intended  that  he  should 
take  it  P     If  the  money  had  belonged  to 
the  clerk,  and  the  clerk  had  intended  to 
pass  the  property  in  the  money  from  him- 
self to   the  prisoner,  or  if  the   money 
belonging  to  the  Postmaster-Gbneral  or 
the  Queen,  the  clerk  had  been  authorized 
to  pass   the  property  in  that  money   to 
the  prisoner,  the  case  might  have  been 
different.     But  the  money  did  not  belong 
to  the  clerk,  and  ho  had  no  authority  to 
pass  the  property  in  that  money  to  the 
prisoner.     The  Queen  v.  Prince  (2)  was 
cited,  where  a  banker's  clerk,  to  whom  a 
forged  check  was  presented,   paid    the 
money  in  ignorance  of  the  forgery,  and 
the  receiver,  who  intended  to  defraud  the 
banker  of  the  money,  was  acquitted  of 
larceny  on  the  ground  that  the  clerk  had 
authority  to  receive  the  check  and  to 
dispose  of  the  money  which  he  had  paid 
to  the  prisoner,  and  was  the  agent  of  the 
banker  in  so  doing  ;  so  that  the  case  was 
the  same  as  if  the  banker  himself,  who 
was  the  owner  of  the  money,  had  delivered 
it  to  the  prisoner.    There,  however,  the 
clerk  was    not  only  the  agent  of    the 
banker,  but  he  acted  strictly  in  the  dis- 
charge of  his  duty,  for  he  had  not  only 
the  authority  of  ms  employer  to  pay  the 
money,  but  in  the  absence  of  any  sus- 
picion or  reason  to  suspect  that  the  check 
was  forged,  it  was  his  duly  to  pay  it,  as  he 
did  pay  it,   with  the  banker's  money. 
And  there  are  other  cases  where  the  owner 
of  a  chattel  delivers  it  to  another  with 
the  intent  to  pass  the  property,  and  the 
receiver  has  been  acquitted  of  larceny. 
But  in  this  case  the  post-office  clerk  was 
not  the  owner  of  the  82.,  abd  had  no 
authority  whatever  to  deliver  that  sum  of 
money  to  the  prisoner,  which  is  precisely 
the  case  excepted  in  the  judgment  of  Ths 
Queen  v.  Prince  (2),  and  brought  it  within 
r/w  King  v.  Longstreel  (3),  therein  cited. 
The  case  appears  to  me  to  be  the  same, 
as  indeed  I  suggested  during  the  argu. 
ment,  as  if  the  prisoner  had  left  a  watoh 
at  a  watchmaker's  to  be  repaired,  and 
afterwards  goes  to  the  watchmaker's,  sees 
his  watoh  hanging  up  behind  the  counter, 
and  another  watch  of  greater  value  and 
belonging  to   another   person,  hanging 
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beside  it^  and  upon  his  asking  for  his 
watch,  the  shopman,  by  mistake,  hands 
him  the  watch  belonging  to  another ;  he 
sees  his  own  watch;  he  knows  the 
watch  handed  to  him  does  not  belong 
to  him,  but  is  the  property  of  another, 
and  the  shopman  has  no  authority  what- 
ever to  deliver  the  watch  of  another  to  him. 
I  have  no  doubt,  therefore,  that  one  who 
had  so  received  and  had  taken  away 
another  man's  property  would  have  been 
guilty  of  larceny ;  that  the  shopman  in 
such  a  case,  and  the  clwk  in  this  case,  is 
in  the  condition  of  a  mere  stander-by, 
who,  without  authority,  and  by  mere  mis> 
take,  hands  to  him  a  chattel  which  he  sees 
before  him.  Even  Prince's  Case  (2)  mav 
be  said  to  be  founded  on  a  fiction,  for  it 
is  not  true  that  the  banker  had  authorized 
his  clerk  to  pay  his  money  upon  a  forged 
check  ;  but  the  fiction  is  more  undisguised 
and  palpable  when  it  is  asserted  that  the 
clerk  was  authorized  by  the  Postmaster- 
General  to  pay  the  sum  of  82.  to  a  man 
who  had  presented  an  order  or  warrant 
for  10s.  And  I  must  take  leave  to  record 
my  deliberate  opinion,  that  this  creating 
of  fictions,  which,  as  the  term  imports,  is 
the  assuming  to  be  true  that  which  is  un- 
true, and  of  which  the  direct  consequence 
is  to  defeat  justice,  ia  a  practice  which,  in 
administering  the  law,  ought  not  to  be 
extended.  Moreover  this  case  is  further 
distinguishable  from  Prince's  Gase  (2)  on 
the  ground  of  the  decision  in  The  King 
V.  Imgstreet  (3),  where  a  carrier's  ser- 
vant  delivered  a  parcel  to  one  who  received 
it  animo  furandi,  knowing  it  not  to  be  his 
own,  and  it  was  held  that  he  had  no  au- 
thority to  deal  with  the  property  in  the 
goods  but  only  with  the  possession,  and 
fiiat  the  receiver  was  guilty  of  larceny. 
I  think  this  decision  governs  the  present 
case,  and  conclusively  shews  that  if  a 
servant  delivers  to  the  wrong  person  a 
chattel  which  it  was  no  part  of  his  duty, 
and  which  he  had  no  authority  to  deliver 
to  any  but  the  owner,  and  the  receiver 
takes  it,  knowing  that  it  is  not  his  own, 
but  belongs  to  another,  and  animo  fwrandi, 
such  receiver,  although  the  delivery  is 
made  in  the  ordinaiy  performance  of  the 
du<7  of  the  servant,  is  guilty  of  larceny. 

Upon  these  grounds  I  think  the  oon< 
Tiction  should  be  a£Srmed. 

N]iw  Sbbirs,  42.— Hao.  Cas. 


PiooTT,  B, — I  agree  in  the  judgment  of 
the  majority  of  the  Court ;  except  that  I  do 
not  adopt  the  reasons  which  are  there  as- 
signed for  holding  that  the  mistaken  in- 
tention of  the  clerk  did  not  under  the 
circumstances  here  prevent  the  case  from 
being  one  of  lan^ny  on  the  part  of  the 
prisoner. 

I  quite  accede  to  that  proposition ;  but 
my  reason  is  that  in  the  view  I  take  of 
the  facts,  the  intention  and  acts  of  the 
clerk  are  not  material  in  determining  the 
nature  of  the  prisoner's  act  and  intent ; 
because  the  transaction  between  them 
stopped  short  of  placing  the  money  com- 
pletely in  the  prisoner's  possession,  and 
could  in  no  way  have  misled  the  pri- 
soner. The  Gase  states  that  the  clerk 
placed  the  money  on  the  counter.  He 
then  entered  the  amount  of  it  in  the 
prisoner's  book,  and  stamped  it.  This 
no  doubt  gave  the  prisoner  the  oppor- 
tunity of  taking  up  the  money,  and  he  did 
so  in  the  presence  of  the  clerk ;  but  before 
doing  so  he  must  have  seen  by  the  amount 
that  the  clerk  was  in  error  and  that  the 
money  could  not  really  be  intended  in 
payment  of  his  order,  and  therefore  was 
not  for  him,  but  for  another  person. 

It  was  with  full  knowledge  of  this 
mistake  that  he  resolved  to  avail  himself 
of  it,  and  in  £act  to  steal  the  money.  The 
interval  afforded  him  the  opportunity  of 
conceiving,  and  he  did  in  fact  conceive,  the 
anirmis  furandi,  while  as  jet  he  had  not 
got  the  money  in  his  manual  possession. 

The  dividing  line  may  appear  to  be  a 
fine  one,  but  it  is  I  thmk  reiy  distinct 
and  well  defined  in  fact,  for  it  was  with 
this  formed  intention  in  his  mind,  that  he 
took  possession  of  the  money. 

If  complete  possession  had  been  gfiven 
by  the  clerk  to  the  prisoner,  so  that  no 
act  of  the  latter  were  required  to  complete 
it  after  his  discovery  of  the  mistake,  and 
his  own  formed  intention  to  steal  it,  I 
should  not  feel  myself  at  liberty  to  oflSrm 
this  conviction,  in  that  case  the  prisoner 
would  have  done  nothing  to  defraud  the 
clerk,  and  the  latter  intoading  (to  the  ex- 
tent to  which  he  had  such  intention)  as 
much  to  pass  the  property  as  the  posses- 
sion in  the  money,  there  would  be  nothing 
to  deprive  the  matter  of  the  character  of 
a  business  transaction  tuilj  completed. 
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I  desire  to  adhere  to  the  law  as  stated 
in  the  3rd  IntUtute,  page  110—"  The 
intent  to  steal  mast  be  when  it  oometh 
to  his  hands  or  possession,  for  if  he  hath 
the  possession  of  it  once  lawfully  though 
lie  hath  ammtu  furandi  afterwards,  and 
carrieth  it  away,  it  is  no  larceny."  Bat 
the  facts  satisfy  me,  and  the  joiy  have 
found  upon  them,  that  the  prisoner  had 
the  animus  furandi  while  the  money  was 
yet  on  the  counter,  and  that  at  the 
moment  of  taking  it  up  he  knew  the 
money  to  be  the  Postmaster-General's. 

The  case  is  therefore  very  much  like 
that  of  a  finder,  who  immediately  on 
finding  it  knows  or  has  the  means  of 
knowing  the  owner,  yet  determines  to 
steal  it  (21). 

The  same  facts  satisfy  the  requirement 
in  the  definition  of  larceny,  that  the 
taking  must  be  invito  domino. 

The  loser  does  not  intend  to  be  robbed 
of  his  property,  nor  did  the  clerk  in  this 
case  ;  and  the  prisoner's  conduct  is  unaf- 
fected by  the  clerk's  apparent  consent  in 
ignorance  of  its  real  nature. 

I  agree  in  affirming  the  conviction. 

Martin,  B. — I  think  that  larceny  has 
not  been  committed  in  this  case.  I  have 
read  and  fully  agree  with  the  judgments 
of  my  brothers  Bramwell  and  Cleasby. 
The  case  appears  to  me  to  be  that  a  man 
had  a  deposit  in  a  post-office  savings 
bank,  and  went  to  a  post-office  with  a 
warrant  for  the  payment  out  to  him  of 
the  money.  The  clerk  at  the  post-office 
had  received,  besides  the  letter  of  advice 
relating  to  the  prisoner's  money,  another 
letter  of  advice,  relating  to  another  and  a 
larger  sum  of  money,  and  fancying  that 
he  was  paying  the  man  to  whom  the 
larger  sum  belonged,  laid  the  larger  sum 
down  on  the  counter,  and  the  prisoner 
picks  it  up  and  waJks  away  vrith  it.  The 
jury  found  that  the  prisoner  had  the 
animtiB  furandi  when  he  took  up  the 
money.  I  think  those  facte  do  not  con- 
stitute larceny.  In  my  opinion  The  Queeii 
V.  Prince  (2)  is  not  distinguishable  from 
this  case.  In  that  case  a  cashier  of  a 
bank  was  deceived  by  a  forged  order  of  a 
depositor,  and  paid  the  amount  of  the 
money  on  deposit  to  the  presenter  of  the 
(21)  See  3  Boss,  on  Crimes,  169. 


order  who  knew  that  it  was  forged,  and 
that  was  held  not  to  be  larceny.  I 
think  the  true  principle  is  to  be 
found  in  Coke's  Institutes.  "  Larceny 
by  the  Common  Law,"  says  Lord  Coke 
(8  Tnst.  107),  "  is  the  felonious  and  fraa- 
dnlent  taking  and  carrying  away  by  any 
man  or  woman  of  ^e  mere  personiJ 
goods  of  another,  neither  from  the  person 
nor  by  night  in  the  house  of  the  owner ;  " 
and  he  ^so  says,  "  secondly,  there  must 
be  an  aotnal  taking :  for  an  indictment 
gitod  felonice  ahdvoAt  aqvmm,  is  not  good, 
because  it  wanteth  wmi.  By  taking  and 
not  bailment  or  dehvery,  for  that  is  a 
receipt  and  not  a  taking ;  and  therewith 
agreeth  Glanvil."  The  cases  collected  in 
Siussell  on  Crimes  shew  that  there  must 
be  a  taking,  and  it  is  essential  that  the 
taking  must  be  a  trespass.  Now  what 
occurred  in  the  present  case  in  my 
opinion  was  not  a  trespass.  The  civil 
remedy  to  recover  back  the  money  wonld 
have  been  in  trover  and  not  in  trespass. 
I  regret  that  there  have  been  a  number  of 
cases  in  which  that  principle  has  been 
departed  from.  I  do  not  wish  to  be 
understood  as  disputing  the  cases  in  which 
fraud  has  been  held  to  take  the  place  jot 
the  trespass,  but  whenever  a  donbtfdl 
case  of  that  sort  occurs,  I  think  the  right 
course  is  to  refer  back  to  the  principle 
laid  down  by  Lord  Coke  in  the  3rd  In- 
fitiiute  to  which  I  have  referred. 

Bbahwell,  B.— As*  the  prisoner  has 
now  undergone  his  nominal  sentence,  I 
should  think  it  better  that  tiie  exaaSl 
minority  in  this  case,  of  whom  I  am  one, 
should  give  np  their  opinions  to  the 
majority,  if  the  case  turned  on  its  own 
particular  circumstances  and  no  principle 
was  involved.  But  in  my  opinion  g^reat 
and  important  principles,  not  only  of  onr 
law,  but  of  general  juriapradenoe,  arise 
here,  on  which  I  feel  bonnd  to  state  my 
views. 

It  is  a  good  role  in  criminal  jnrispni- 
dence  not  to  multiply  crimes — ^to  maJto  as 
few  matters  as  possible  the  subject  of  the 
criminal  law,  and  to  trust,  as  much  as 
can  be,  to  the  operation  of  the  civil  law 
for  the  prevention  and  remedy  of  wrongs. 
It  is  also  a  good  rale  not  to  make  that  a 
crime  which  is  the  act,  or  partly  the  act^ 
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of  the  party  complaining.  Volenti  not  fit 
vnjwria.  Aa  &r  as  he  is  willing  let  it  be 
no  crime.  Here  the  taking  was  consented 
to.  This  is  nndonbtedly  a  role  of  the 
English  Common  Law;  obtaining  goods 
by  false  pretences  was  no  offence  at 
Common  Law ;  ordinary  cheating  was 
not ;  embezzlement  by  servant  was  not 
laruenons ;  breaches  of  trnst  by  tmstees 
and  bailees  were  not ;  so  also  firandalently 
simulating  the  husband  of  a  married 
woman  and  having  connection  with  her 
was  not.  And  most  particularly  was  and 
is  this  the  case  in  larceny,  for  the  definition 
of  it  is,  that  the  taking  must  be  invito 
domino. 

Whether  this  law  is  good  or  bad  is  not 
the  question.  We  are  to  administer  it  as 
it  is.  I  think  those  statutes  that  have 
made  offences  of  such  matters  as  I  have 
mentioned,  improved  the  law.  Because 
the  business  of  life  cannot  be  carried  on 
without  tmsting  to  representations  that 
we  cannot  verify,  and  without  trusting 
goods  to  others  in  such  a  way  that  the 
owner  loses  all  power  of  watching  over 
them ;  and  it  is  reasonable  that  the  law 
should  protect  persons  who  do  so,  by 
making  criminals  of  those  who  abuse  that 
confidence.  But  something  was  to  be 
said  in  favour  of  the  old  law,  namely, 
that  the  opportunity  for  the  crime  was 
afforded'  by  the  complainant.  Further, 
there  is  certainly  a  difference  between  the 
(privy)  taking  of  property  without  the 
knowledge  of  the  owner,  or  its  forcible 
taking,  and  its  taking  with  consent  by 
means  of  a  firaud.  The  latter  perhaps 
may  properly  be  made  a  crime,  but  it  is 
a  different  crime  from  the  other  taking. 

I  say,  then,  that  on  the  principle  of  gene- 
ral jurisprudence,  on  the  general  principles 
of  our  law,  and  on  the  particular  defini- 
tion of  larceny,  the  taking  must  be 
invito  domino.  That  does  not  mean  eom- 
irary  to  or  against  his  will,  but  without 
it.  All  he  need  be  is  invuitus.  This  ac- 
counts for  how  it  is,  that  a  finder  of  a 
chattel  may  be  guilty  of  larceny.  The 
domvmts  is  imoiius.  So  in  the  case  of  a 
servant  who  steals  his  master's  pro- 
perty. There  are  certain  cases  appa- 
rently inconsistent  with  this,  but  which 
are  brought  within  the  rale,  indeed,  bat 
b^  leasoaing  whiob  ought  to  h^ve  no 


place  in  criminal  law — I  mean  such  cases 
as  where  a  carrier  broke  bulk  and  stole 
the  contents  or  part,  and  was  guilty  of 
larceny,  but  would  not  have  been  had  he 
taken  the  whole  package  ;  and  cases 
where  possession  was  fraudulently  obtain- 
ed, anvmo  furandi,  fr«m  the  owner  who  did 
not  intend  to  part  with  the  property.  In 
such  cases  it  has  been  held  that  the  breach 
of  trust  by  the  carrier  in  breaking  bulk 
revested  tibe  possession  in  the  owner,  and 
in  the  other  case,  the  obtaining  of  posses- 
sion was  a  fraud,  and  so  null,  and  that 
therefore  in  such  cases  the  possession 
reverted  to  or  remained  in  the  true  owner, 
and  so  there  was  a  taking  invito  domino. 
So  also  cases  where  the  custody  is  given 
to  the  alleged  thief,  but  not  possession  of 
property,  as  where  a  chattel  is  delivered 
the  price  of  which  is  to  be  paid  in  ready 
money — Th6KvngY.Gohen(22').  These  are 
not  exceptions  to  the  rule,  but  are  brought 
within  it  by  artificial,  technical  and  unreal 
reasoning  such  as,  in  my  judgment,  ought 
to  find  no  place  in  the  criminal  law.  But 
where  the  dominus.hsA  voluntarily  parted 
with  the  possession,  intending  to  part  with 
the  property  in  the  chattel,  it  has  never 
yet  been  held  that  larceny  was  committed, 
whatever  fraud  may  have  been  used  to 
induce  him  to  do  so ;  nor  whatever  may 
be  the  mistake  he  committed.  Because 
in  such  case  the  domiiius  is  not  invitug. 
So  also  where  the  possession  has  been 
parted  with  in  such  way  as  to  give  the 
bailee  a  special  property.  See  2  Hubs,  on 
Crimes,  191,  citing  2  East  P.  C.  p.  682,  The 
King  v.  Smith  (23),  TAe  King  v.  Good- 
body  (24).  It  is  not  necessary  that  the 
properh/  shovld  pass,  the  intent  it  should 
is  enough — See  The  King  v.  Ooleman 
(25).  It  is  dear  that  the  property  did 
not  pass  in  that  case,  even  voidably,  not 
to  the  prisoner  because  the  prosecutor's 
contract  was  not  with  her,  and  not  to  Mrs. 
Cook,  for  it  was  not  with  her.  The  same 
remark  applies  to  ^(2am«'«  case  (12).  So 
aiao  Atkiiison's  case  (13).  The  principle  of 
that  case  seems  misunderstood  in  the  text. 
It  is  cited  as  a  case  where  the  property 
passed.      Now  it  is   clear  no  property 


(22)  2  Den.  C.C.  249. 

(23)  By.  &  M.  C.C.  473. 

(24)  8  C.  &  P.  665. 

lib)  3  East  F.C.  672  ;  s.  c,  2  Bqss.  200, 
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passed  to  any  one.  But  it  is  argaed  that 
here  there  was  no  intent  to  part  -with  the 
property,  becanse  the  post-office  clerk 
never  intended  to  give  to  Middleton  what 
did  not  belong  to  him,  A  &llacy  is  in- 
volved in  this  way  of  stating  the  matter. 
No  donbt  the  clerk  did  not  intend  to  do 
an  act  of  the  sort  described,  and  give  to 
Middleton  what  did  not  belong  to  him. 
Yet  he  intended  to  do  the  act  he  did. 
What  he  did  he  did  not  do  involuntarily 
nor  accidentally,  bat  on  purpose.  See 
what  wonld  follow  fiwm  snch  reasoning. 
A  intends  to  kill  B ;  mistaking  C  for  B  he 
shoots  at  C  and  kills  him.  According  to 
the  argument  he  is  not  guilty  of  inten- 
tional murder,  not  of  B,  for  he  has  not 
killed  him ;  not  of  C,  for  he  did  not  in- 
tend to  kill  him.  There  is  authoriiy  of  a 
very  cogent  kind  against  this  argument. 
A  man  in  the  dark  gets  into  bed  to  a 
woman,  who,  erroneously  believing  him 
to  be  her  husband,  lets  him  have  connec- 
tion with  her.  This  is  no  rape,  because 
it  is  not  without  her  consent.  Yet  she 
did  not  intend  that  a  man  not  her  husband 
should  have  connection  with  her. 

I  have  notioed  this  above  as  another 
illnstration  of  how  the  Common  Law  re- 
Aises  to  punish  an  act  committed  with 
the  consent  of  the  complainant.  To  pro- 
ceed with  the  present  matter — ^If  the 
reasoning  as  to  not  intending  to  give  this 
money  is  correct,  then  as  it  is  certain  that 
the  post-office  clerk  did  not  intend  to  give 
Middleton  10«.,  it  follows  that  he  in- 
tended to  give  him  nothing.  That  cannot 
be.  In  truth  he  intended  to  give  him 
what  he  gave,  because  he  made  the  mis- 
take. This  matter  may  be  tested  in  this 
way.  A  tells  B  he  has  ordered  a  wine 
merchant  to  give  B  a  dozen  of  wine.  B 
goes  to  the  wine  merchant,  bona  fide 
receives  and  drinks  a  dozen  of  wine. 
After  it  is  consumed  the  wine  merchant 
discovers  he  g^ve  B  the  wrong  dozen,  and 
demands  it  of  B,  who  having  consumed 
it  cannot  return  it.  It  is  clear  the  wine 
merchant  can  maintain  no  action  against 
B,  as  B  could  plead  the  wine  merchant's 
leave  and  license.  But  it  is  said  that  if 
B  knew  of  the  mistake  and  took  the  wine 
animo  fwrandi,  then  he  would  have  taken 
it  irviiito  dommo.  So  that  whether  the 
domimta  is  invitus  or  not  depends  not  on 


the  state  of  his  own  mind,  bat  of  that 
of  B! 

It  is  impossible  to  say  that  there 
was  a  taking  here  sufficient  to  constitate 
larceny,  bera.use  the  money  was  picked 
up  but  if  it  had  been  put  in  the  prispner's 
hand  there  was  not  such  a  taking.  But  for 
the  point  then  I  am  about  to  mention,  I 
submit  the  dominus  was  not  invitus,  that 
he  consented  to  the  taking,  and  that  it 
was  partly  his  act.  No  doubt  the  prisoner 
was  a  dishonest  man,  may  be  what  lie  did 
ought  to  be  made  criminal,  but  his  act  was 
different  from  a  privy  or  forcible  taking ; 
he  was  led  into  temptation,  the  prosecutor 
had  very  much  himself  to  blame,  and  I 
certainlv  think  that  Middleton,  if  pun- 
ished, should  be  BO  on  different  considera- 
tions from  those  which  should  govern  the 
punishment  of  a  larcenous  thief. 

But  a  point  is  made  for  the  prosecution 
on  which  I  confess  I  have  had  the  greatest 
doubt.  It  is  said  that  here  the  dominv* 
was  invihis — that  the  domtniM  was  not 
the  post-office  clerk,  bat  the  Postmaster 
General,  or  the  Queen,  and  that  thereforo 
it  was  an  unauthorised  act  in  the  post- 
office  clerk,  and  so  a  trespass  in  Middleton 
invito  domino.  I  think  one  answer  to  this 
is,  that  the  post-office  clerk  had  authority 
to  decide  under  what  circumstances  she 
would  part  with  the  money  with  which  she 
was  entrusted.  But  I  also  think  that  for  the 
purposes  of  this  question,  the  lawful  pos- 
sessor of  the  chattel  having  authority  to 
transfer  the  property  must  be  considered 
as  the  dominus  within  this  rule,  at  least 
when  acting  bona  fide.  It  is  unreasonable 
that  a  man  should  be  a  thief  or  not,  not 
according  to  his  act  and  intention,  bat 
according  to  a  matter  which  has  nothing 
to  do  with  them,  and  of  which  he  has  no 
knowledge.  According  to  this,  if  I  give 
a  cabman  a  sovereign  for  a  shilliTig  by 
mistake,  he  taking  it  animo  furandi,  it  is 
no  larceny;  but  if  I  tell  my  servant  to 
take  a  shilling  out  of  my  purse,  and  he 
by  mistake  takes  a  sovereign  and  gives  it 
to  the  cabman,  who  takes  animo  fiirandi, 
the  cabman  is  a  thief!  It  is  ludicroos  to 
say  that  if  a  man,  instead  of  himself  pay- 
ing, tells  his  wife  to  do  so,  and  she  gives 
the  sovereign  for  a  shillii^,  that  the  cab- 
man is  gouly  of  larceny,  but  not  if  the 
man  gives  it.    It  is  said  that  there  is  no 
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great  harm  in  tliis,  that  a  thief  in  mind 
and  act  has  blnndered  into  a  crime.  I 
cannot  agree.  I  think  the  criminal  law 
onght  to  be  reasonable  and  intelligible. 
Certainly  a  man  who-  had  to  be  hung 
owing  to  this  distinction,  might  well  com- 
'plain,  and  it  is  to  be  remembered  that  we 
mnst  hold  that  to  be  law  now,  which 
would  have  been  law  when  such  a  felony 
was  capital.  Besides,  juries  are  not  in- 
fallible and  may  make  a  mistake  as  to  the 
anirtw  fwrandi;  and  so  find  a  man  guilty 
of  larceny  when  there  was  no  theft  and 
no  anmvus  furandi.  Moreover  Prirum's  ease 

(2)  is  contrary  to  this  argument.  For 
there  the  banker's  clerks  had  no  authority 
to  pay  a  forged  cheque  if  they  knew  it. 
They  had  authority  to  make  a  mistake, 
and  so  had  the  post-office  clerk.  And 
suppose  in  this  case  the  taking  had  been 
hona  fide.  Suppose  Middleton  could 
neither  write  nor  read,  and  some  one  had 
made  him  a  present  of  the  book  without 
telling  him  the  amount,  and  he  had 
thought  the  right  sum  was  given  to  him, 
would  his  taking  of  it  have  been  a  tres- 
pass P  I  think  not^  and  that  a  demand 
would  have  been  necessaiy  before  an 
action  of  conversion  could  be  main- 
tained. 

But  no  doubt  the  oases  on  this  point 
are  difficult,  but  I  think  not  inconsistent 
with   this  opinion.     In  Longstreet's  cate 

(3)  the  servant  had  no  authority  to 
change  Hie  property  in  the  thing  delivered. 
So  in  WiUkns's  case  (26).  In  Small's  case 
(27)  the  servant  had  authority  to  part 
with  tiie  possession  only  if  he  got  a  good 
half-crown,  and  the  prisoner  knew  that. 
So  in  Stewart's  ca«e(28),  where  the  reason- 
ing of  Alderson,  B.,  is  very  important. 
In  Sheppard^s  case  (29)  the  servant  had 
no  authority  to  sell  the  mare,  and  the 
prisoner  as  his  confederate  knew  the 
mare  was  not  the  property  of  the  servant. 
So  in  Sench's  case  (80)  the  servant  had 
no  authority  to  pass  property.  So  in 
Pearce's  case  (14)  there  was  no  intention 
to  pass  property.     As  to   The  King  v. 

(26)  2  Bqss.  on  Crimes,  211. 

(27)  8  C.  &  P.  46. 

(28)  1  Cox,  C.C.  174. 

(29)  9  C.  &  P.  121. 

(80)  2  Bosa.  on  Crintes,  216. 


Kay  (15)  the  reasoning  by  which  the  con- 
viction is  justified  is,  I  repeat,  such  as 
ought  not  to  exist  in  any  law,  most  espe- 
cially not  in  the  criminal  law.  But,  as  ia 
said  in  the  note  in  that  case,  there  was  no 
intention  to  part  with  the  property. 

On  these  grounds  I  think  the  convic- 
tion was  wrong.  I  need  not  profess  my 
respect  for  those  whose  opinions  are  con- 
trary, but  I  feel  bound,  as  I  have  said,  to 
express  mine,  because  I  think  very  im- 
portant principles  are  involved,  and 
because  I  think  it  desirable  to  shew  that 
though  those  whose  opinions  I  share 
may  be  (and  probably  are  in  the  wrong, 
considering  the  numerous  and  weighty 
opinions  the  other  way),  there  is  more 
doubt  in  the  case  than  has  appeared  to 
some  who  seem  to  me  to  reason  thus : 
The  prisoner  was  as  bad  as  a  thief 
(which  I  deny),  and  being  as  bad 
ought  to  be  tireated  as  one,  which 
I  deny  also.  To  such  reasoners  I. give 
the  recommendation  contained  in  an  ex- 
cellent article  in  the  Law  Times  of  Jan. 
25,  1873,  p.  228,  where  it  is  said,  « A 
Metropolitan  County  Court  Judge  might 
with  advantage  read  and  inwardly  digest 
Foley's  Moral  amd  Political  Philosophy,  or 
some  other  approved  treatise,  in  which 
the  necessity  for  positive  roles  of  general 
application,  the  doctrine  of  'particular' 
and  general  consequences,'  and  the  supe- 
rior importance  of  and  regard  due  to 
'  general  consequences '  are  clearly  ex- 
pounded." 

Bbett,  J. — This  case  has  been  consi- 
dered in  three  different  ways.  It  has 
been  said  that  a  proper  inference  of  fiftct 
to  be  drawn  from  the  facts  stated  is,  that 
the  prisoner  took  and  carried  away  the 
money  without  any  consent  to  his  so 
doing  by  the  clerk  who  was  present,  and 
that  in  such  case  the  same  rule  of  law  is 
applicable  as  would  be  if  the  prisoner 
had  taken  and  carried  away  the  money  in 
the  absence  of  the  clerk,  and  that  the 
prisoner  was  therefore  properly  convicted. 
It  has  been  said  that  the  facts  which  are 
stated  shew  that  as  a  matter  of  fact  the 
clerk  in  this  case  had  no  general  authority 
to  part  with  the  property  in  the  money 
entrusted  to  him  on  behalf  of  the  Post- 
master-General, but  only  a  limited  au. 
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thority  to  part  with  a  particular  snm  of 
money  to  the  prisoner,  which  was  not  the 
snm  of  money  he  did  part  with,  or  to 
hand  a  sum  similar  to  that  which  he  in 
fact-handed  to  the  prisoner  to  some  one 
else  and  not  to  the  prisoner,  and  that 
consequently  the  prisoner  was  by  law 
properly  convicted  of  larceny,  even  though 
the  clerk  intended  the  prisoner  to  ta]^e 
and  keep  the  money,  or  in  other  words 
even  though  the  clerk  intended  to  part 
with  both  the  possession  of  and  the  pro- 
perty in  the  money.  It  has  been  said 
that  even  thongh  the  clerk  had  a  general' 
authority  to  part  with  the  possession  of 
and  property  in  the  money,  an  authority 
equal  to  that  of  the  Postmaster-General 
if  he  had  been  present,  and  even  though 
the  clerk  intended  to  part  with  the  pos- 
session of  and  property  in  the  money, 
yet  that  the  prisoner  was  properly  con- 
victed, because  no  property  in  the  money 
did  in  point  of  law  at  any  time  pass  to 
the  prisoner. 

Any  difference  of  opinion  as  to  the 
first  proposition  can  only  arise  upon  a 
difference  of  view  as  to  the  proper  infer- 
ence of  fact  to  be  drawn.  And  I  think 
also  that  the  only  difference  of  opinion 
with  regard  to  the  second  proposition  is, 
a  difference  as  to  the  true  interpretation 
of  the  clerk's  anthorify  as  matter  of  fiust. 
But  the  difierenoe  as  to  the  last  propo- 
sition is,  a  difference  as  to  the  criminal 
law.  The  difference  of  opinion  which 
has  arisen  npon  that  proposition  makes 
it  necessary,  as  it  seems  to  me,  to  refer  to 
the  definition  of  larceny,  and  to  point 
out  the  exact  part  of  that  definition  which 
is  in  question.  The  definitions  which 
have  been  generally,  and  until  now,  I 
think,  universally  accepted,  are,  that  lar- 
ceny consists  in  "  the  wrongful  or  fraudu- 
lent taking  and  carrying  away  by  any  per- 
son of  the  mere  personal  goods  of  another 
&om  any  place  with  a  felonious  intent  to 
convert  them  to  his  (the  taker's)  own 
use,  and  make  them  his  own  properly, 
vnthout  the  consent  of  the  owner"  and  again, 
"  the  felonious  teddng  the  property  of 
another,  vnthout  his  consent  and  agamst 
his  vnU,  with  intent  to  convert  it  to  the 
use  of  the  taker."  The  indictment  for 
larceny  is  invariably  founded  upon  these 
definitions,  and  comprifieB  by  necessary 


inference,  if  not  in  express  terms,  eveiy 
part  of  them.  It  has  always  been  held 
that  each  allegation  of  each  part  of  these 
definitions  is  a  material  allegation  in  ihe 
indictment,  and  that  everyone  of  sock 
allegations  must  be  proved.  Where  cri- 
minal law  is  so  accurately  and  so  merci- 
fully administered  as  it  is  in  England, 
and  with  so  firm  a  determination  that  no 
man  shall  be  convicted  of  crime,  unless 
the  prosecutor  can  prove  that  the  case  in 
brought  in  every  particular  within  the 
recognised  or  enacted  definition  of  the 
crime,  it  was  to  be  expected  that  there 
would  be,  and  it  is  the  fiact  that  there 
have  been  critical  decisions  on  every  part 
of  the  definition  of  the  crime  of  larceny. 
To  some  people,  such  decisions  appear  to 
be  subtle ;  to  others,  oarefolly  and  righUy 
accurate.  One  part  of  the  definition  is, 
that  the  taking  relied  upon  as  stealing 
should  be  a  taking  "  without  the  consent 
and  against  the  will  of  the  owner."  That 
is  the  part  of  the  definition  which  iA  in 
question  in  this  case.  It  has  always  been 
held  to  be  a  necessary  part  of  the  defini- 
tion. Besides  the  animut  furantU,  it  is 
necessary,  it  is  said,  that  the  taking  of 
the  goods  should  also  be  without  the 
consent  of  the  owner,  invilo  donwM. 
This  is  of  the  very  essence  of  the  crime 
of  larceny,  as  well  as  essential  in  robbery 
(31).  The  cases  quoted  are,  as  to  robbery, 
The  King  v.  M'Dcmiel  (32),  and  as  to  lar- 
ceny, The  King  v.  Eggington  (33).  Where 
the  taking  which  is  alleged  to  be  felonious 
has  occurred  without  the  knowledge  of 
the  owner  or  of  the  person  in  charge,  no 
difficulty  can  arise  upon  this  part  of  the 
definition.  The  difiQculties  which  have 
arisen  have  been  where  the  goods  hare 
been  delivered  to  the  prisoner,  or  have 
been  taken  by  the  prisoner  with  the  con- 
sent  of  the  owner,  or  of  the  person  in 
charge.  In  such  cases  a  distinction  has 
been  made  between  the  terms  "  delivery," 
"  possession,"  and  "  property." 

Where  the  goods  are  obtuned  by  tibe 
prisoner  by  wiUing  deUveiy  of  them  to 
him  by  the  owner,  the  first  proposition  of 

(31)  2  RubmU  on  Crimea,  by  Greavet^  p.  189, 
4th  Ed. 

(32)  Foster  C.C.  131. 

(33)  2  Leach  C,C.  91S. 
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law  which  has  been  ofiBrmed  is  as  follows : 
"  If  it  appear  that,  although  there  is  a 
delivery  by  the  owner  in  fact,  yet  there  is 
clearly  no  change  of  property  nor  ot, legal 
possession,  bat  the  legal  possession  still 
remains  ezclosiTely  in  the  owner,  larceny 
may  be  committed  exactly  as  if  no  snch 
delivery  had  been  made.  Thns"  if  a  per- 
son to  whom  goods  are  delivered,  has  only 
the  bare  charge  or  custody  of  them,  and 
the  legal  possession  remains  in  the  owner, 
such  person  may  commit  larceny  by  a 
ihindnlent  conversion  of  the  goods  to  his 
own  nse."  The  next  received  proposition 
is  thus  stated  :  "  Where  there  is  a  delivery 
of  the  goods  by  the  owner,  it  is  a  settled 
and  well  established  principle,  that  if  the 
owner  part  with  the  property  in  the  goods 
taken,  there  can  be  no  felony  in  the  taking, 
however  fraudulent  the  means  by  which 
such  delivery  waa  procured." 

And  according  to  the  common  law  "  if 
the  owner  has  not  parted  with  the  pro- 
perty in  the  goods,  bat  only  with  the  pos- 
session of  them,  the  question  of  larceny 
remains  open,  and  depends  on  the  fact, 
whether  at  the  time  of  the  alleged  felo- 
nious taking,  the  owner  part  with  the 
possession  of  the  goods  in  such  a  manner 
and  to  such  an  extent  as  to  exclude  the 
idea  of  trespass.  If  the  possession  be 
obtained  by  fraud  there  may  be  larceny, 
assuming  that  the  other  parts  of  the 
definition  are  fulfilled.  If  the  possession 
be  obtained  without  fraud,  the  taking  by 
which  the  possession  is  obtained  cannot 
be  treated  as  a  taking  by  trespass  and 
consequently  not  as  a  taking  without  the 
consent  of  the  owner." 

The  propositions  thus  expressed  leave 
open  a  question  as  to  whether  they  mean 
that  "  the  property  in  the  goods  has  passed 
in  consideration  of  law,"  or  whether  they 
mean  that  "  it  was  the  intention  of  the 
owner  that  the  property  should  pass." 
Now  they  are  addressed  to  the  question, 
whether  the  thing  alleged  to  have  been 
stolen  was  taken  "  without  the  consent  of 
the  owner."  Consent  or  non-consent  is 
an  action  of  the  mind ;  it  consists  exclu- 
sively of  the  intention  of  the  mind.  These 
propositions,  therefore,  are  treating  of  a 
question  of  intention.  If  it  be  said  that 
a  man  intend  to  part  with  the  property 
in  a  thing  which  he  delivers  to  another. 


the  meaning  of  the  words  is,  that  he  in- 
tends that  the  other  should  take  the  thing 
and  keep  it  as  his  own,  and  it  seems  a 
contradiction  in  sense  to  say  that  the 
thing  so  delivered  is  taken  from  him 
"  without  his  consent. ' '  It  seems  to  follow 
that  the  real  meaning  of  the  propositions, 
when  they  speak  of  the  owner  parting 
with  possession  or  parting  with  the  pro- 
perty, is  as  if  they  were  written,  "  if  the 
owner  intend  to  part  with  the  possession, 
or  intend  to  part  with  the  property."  All 
the  cases  are  consistent  with  this  view, 
though  it  is  not  expressed  in  terms  in  all. 
In  The  Queen  v.  Harvey  (34),  Alderson, 
B.,  asked  the  jury  whether  the  prosecutor 
meant  that  the  prisoner  should  leave  the 
pigs  with  the  lady,  and  either  bring,  back 
the  money  or  make  a  bargain.  In  The 
Queen  v.  Johnson  (35),  the  jury  found, 
under  direction,  that  the  prosecutor  did 
not  intend  to  part  with  his  property  in  the 
cheque,  la  Parke's  Oase  (36),  the  question 
left  was,  whether  there  was  a  sale  by  Mr. 
Wilson,  and  a  delivery  of  the  goods,  with 
intent  to  pass  the  property.  The  jury 
found  that  Mr.  Wilson  did  not  intend  to 
give  credit.  The  conviction  was  indeed 
set  aside,  but  on  the  ground,  as  I  appre- 
hend, that  there  was  no  evidence  to  justify 
the  finding  of  the  jury.  In  The  King  v. 
Nichol307i  (37),  the  conviction  was  held  to 
be  wrong  by  the  Judges,  on  a  case  reserved, 
on  the  ground  that  the  property  in  the 
post  bills  and  cash  was  parted  with  by  the 
prosecutor  under  the  idea  that  it  had  been 
fairly  won.  The  ground  of  the  judgment 
seems  to  me  to  be  the  intention  or  idea 
of  the  prosecutor.  In  the  case  of  The 
Queen  v.  Adains  (19)  it  seems  to  me  im- 
possible to  say  that  any  property  in  the 
hat  passed  to  the  prisoner  in  considera- 
tion of  law.  The  hat  was  delivered 
by  the  owner  to  an  innocent  messenger 
of  the  prisoner's,  upon  an  assertion  that 
he,  the  messenger,  was  sent  by  Paul.  No 
property  passed  to  Paul,  because  there 
was  no  delivery  to  him  or  to  an  agent  of 
his.  No  property  passed  in  law  to  the 
prisoner,  because  there  was  no  intention 

(34)  9  Car.  &  P.  353. 
(36)  2  Sen.  CO.  310. 

(36)  2  East  P.O.  671. 

(37)  2  East  P.O.  669. 
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tiiat  he  shonld  have  iiie  hat.  But  the  act 
of  taking  relied  on  was  the  delivery  of 
the  hat  by  the  prosecator  to  the  messen- 
ger, and  the  prosecator  intended  to  part 
Vfith  the  property  in  the  hat,  or  in  other 
words,  that  it  should  be  taken  away  and 
h^t.  The  Judges  on  a  case  reserved  held 
that  there  could  be  no  felony.  The  deci- 
sion in  the  cases  of  The  King  v.  Daven~ 
port  (9)  and  The  King  v.  Savage  (38) 
seem  to  me  to  be  founded  entirely  on  dis- 
cassions  and  considerations  as  to  the 
intention  of  the  prosecutor  to  pass  the  pro- 
perty. InAtkinson's  Gase  (13)  the  decision 
of  the  Judges  upon  a  case  reserved  is,  in 
terms,  that  there  was  no  felony,  "  as  it 
appeared  that  the  property  was  intended 
to  pass  by  the  delivering  of  the  owner." 
In  the  last  case  upon  this  point,  the  case  of 
The  Queen  y.  Prince  (2),  the  proposition  of 
law  is  thus  stated  by  Blackburn,  J. — "  If 
the  owner  intended  the  property  to  pass, 
though  he  would  not  so  have  intended  had 
he  known  the  real  facts,  that  is  sufficient 
to  prevent  the  oflfence  of  obtaining  an- 
other's property  firom  amounting  to  lar- 
ceny; and  where  the  servant  has  an 
authority  co-equal  with  the  master's,  and 
parts  with  his  master's  property,  such 
property  cannot  be  said  to  be  stolen,  inas- 
much as  the  servant  intends  to  part  with 
the  property  in  it."  The  question  has 
always  been  a  question  left  to  the  jury, 
and  has  never  hitherto  been  treated  as  a 
difficult  question  of  the  law  of  property 
to  be  ruled  by  the  Judge.  There  is  no 
trace  in  the  books  of  the  treatment  now 
sought  to  be  applied.  The  preamble  to 
the  statute  33  Hen.  8.  c.  1  draws  the 
distinction  between  goods  taken  "  by 
stealth  and  goods  delivered  by  the  owner 
wiUingly  on  being  deceived  by  false 
tokens."  On  consideration  then  of  the 
authorities,  and  of  the  part  of  the  defini- 
tion with  which  they  dealt,  and  of  prin- 
ciple, I  am  of  opinion  that  the  proposition 
of  law  which  would  have  been  applicable 
in  this  case  if  the  owner  himself  had  been 
present  is,  when  accurately  stated,  that 
"  where  there  is  a  delivery  of  the  goods 
by  the  owner  there  can  be  no  felony  if 
the  ovmer  intend  to  part  with  the  property 
in   the   goods,  however    fraudulent   the 

(38)  2  East  F.C.  673. 


means  by  which  snch  deliveiy  was  pro- 
cured." 

Where  the  deliveiy  is  made  by  a  ser- 
vant or  agent  of  the  owner,  and  the 
servant  or  agent  have  an  authority  to 
pass  the  possession'  of,  and  the  property 
in,  the  goods  as  if  the  owner  were  present, 
the  same  rule  is  applicable  as  if  the  deli- 
very had  been  made  by  the  master — The 
King  V.  Jackson  (20)  and  The  Queen  t. 
Prince  (2).  But  if  the  deUvery  be  by  a 
servant  or  agent  whose  authority  is 
limited,  intending  only  to  pass  the  posses- 
sion and  not  to  pass  the  property,  then  the 
proposition  applicable  is  that  which  ap- 
plies when  the  master  delivers  only  the 
possession  and  not  the  property.  Al- 
though the  servant  deUver  the  goods 
intending  to  pass  both  possession  and 
property,  the  prisoner  may  be  convicted 
of  hkrceny,  if  he  obtained  the  delivery  by 
fraud — The  King  v.  Longstreet  (3),  and 
many  other  cayps.  Just  as  if  by  £raud  he 
obtained  delivery  &om  the  owner  who 
intended  by  such  delivery  to  give  posses- 
sion only  and  not  to  pass  the  property. 
Such  I  believe  to  be  the  propositionB  of 
law  which  have  been  acted  upon  by  a  long 
series  of  most  able  and  careful  Judges, 
and  which,  therefore,  the  present  Judges, 
in  my  opinion,  have  no  authority  to  over- 
rule. It  follows  that  I  cannot  agree  with 
a  judgment  which  decides  that  even 
though  the  clerk  had  a  general  authority 
to  part  with  the  possession  of  and  pro- 
perty in  the  money,  an  authority  equal  to 
that  of  the  Postmaster- General  if  he  had 
been  present,  and  even  though  the  clerk 
intended  to  part  with  the  possession  of, 
and  the  property  in  the  money,  yet  that  the 
prisoner  was  properly  convicted.  I  think 
that  such  a  judgment  is  founded  upon  and 
enunciates  a  wrong  proposition  of  law. 
Upon  the  assumptions  of  fEtctthus  stated, 
I  am  of  opinion  that  a  prisoner  could  not 
be  convicted  according  to  law  of  larceny. 
But  if  the  derk  had  only  a  limited  special 
authority  to  part  with  only  the  possession 
of  the  money  entrusted  to  him,  or  a 
limited  special  authority  to  part  with  the 
property  in  a  different  sum  from  that 
which  he  delivered  to  the  prisoner,  or  a 
limited  special  authority  to  part  with  a 
similar  sum  to  that  which  he  delivered  to 
the  prisoner,  not  to  the  prisoner,  bat  to 
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another  person,  then  I  am  of  opinion  that 
the  prisoner,  upon  the  assumption  that 
the  other  parts  of  the  definition  of  larceny 
were  proved,  was  properly  convicted  of 
taking  the  money  without  the  consent  of 
the  PostmEister- General,  and  properly 
convicted  of  larceny.  This  reduces  the 
difference  of  opinion  as  to  the  first  propo- 
sition, which  has  been  stated  in  this  case, 
to  a  difference  of  opinion  as  to  what  was 
the  intention  of  the  clerk  with  regard  to 
delivering  the  noney,  and  as  to  the  second 
proposition,  as  to  what  was  the  authority 
in  &ct  of  the  olerk.  It  seems  to  me  that, 
with  r^ard  to  passing  the  possession  of 
and  properfy  in  the  money  entrusted  to 
him,  he  had  the  same  authoritv  as  any 
other  bank  clerk.  If  he  acted  with  strict 
accuracy,  his  duty  was  to  part  with  so 
much  money  as  he  was  directed  to  part 
with  by  a  genuine  warrant,  and  to  pay 
such  sum  of  money  to  the  person  men- 
tioned in  such  warrant.  But  he  had 
authority  to  part,  not  with  any  specific 
money,  but  with  any  of  the  money  en- 
trusted to  him  to  any  one  of  all  the 
persons  who  should  properly  present  a 
genuine  warrant.  That  seems  to  me 
to  be  a  general  authority.  To  all  such 
persons  he  had  authority  to  give  posses- 
sion of  the  money  in  order  that  they  might 
keep  it,  that  is  to  say,  he  had  authority  to 
pass  to  all  such  persons  the  possession  of 
and  the  property  in  the  money  which  he 
handed  to  them.  It  seems  to  me,  there- 
fore, that  as  to  passing  the  possession  of 
and  property  in  the  money  which  he 
should  deliver,  he  had  a  general  authority 
to  deal  with  the  money  as  if  in  place  of 
the  owner.  It  seems  to  me  that  the  clerk 
intended  to  pass  to  the  man  who  stood 
before  him,  that  is  to  say,  the  prisoner, 
the  possession  of  and  the  property  in  the 
whole  of  the  money  which  he  had  put  on 
the  counter  for  the  prisoner  to  take  up, 
and  entered  in  the  prisoner's  book  as  paid 
to  the  prisoner.  And  it  seems  to  me  to  fol- 
low that  the  prisoner,  notwithstanding  his 
fraudulent  knowledge  of  the  clerk's  mis- 
take, and  his  fraudtJent  reticence,  and  his 
fraudulent  acceptance  of  what  he  knew 
was  not  due  to  him,  cannot  legally  be 
convicted  of  larceny.  I  think  that  the 
eonviction  was  wrong. 

Nbw  Sbbiks,  42,— Mao.  Cas. 


Cleasbt,  B. — The  case  is  not  affected 
by  the  Acts  of  Parliament  extending  the 
criminal  responsibility  for  larceny  to 
bailees  and  others,  because  the  prisoner 
was  clearly  not  a  bailee,  so  as  to  be  guilty 
by  subsequently  converting  the  money  to 
his  own  use,  and  he  does  not  come  within 
any  other  Act  of  Parliament.  We  have 
therefore  to  deal  with  a  case  in  which  a 
crime  is  charged,  which  under  the  old  law 
would  have  been  punishable  with  death, 
and  in  early  times  generally  received  that 
punishment. 

The  punishment  was  so  severe  that  the 
crime  was  strictly  defined,  and  from  the 
earliest  times  was  not  committed  by 
fraudulently  dealing  with,  or  appro- 
priating the  proper^  of  others,  but  was 
only  committed  when  the  property  was 
taken  by  the  accused ;  and  it  must  be 
taken  fraudulently  withoat  the  consent  of 
the  owner. 

It  is  laid  down  in  Foster's  Oroum  Lata, 
p.  123 :  "  It  is  of  the  essence  of  the  offence 
of  robbery  and  larceny  that  the  goods  be 
taken  against  the  wiU  of  the  owner." 

Coke  in  the  3rd  Institute,  under  the 
head  of  larceny  or  theft,  p.  107^  quotes 
the  definition  in  the  Mirror  of  Justice  to 
the  above  effect,  and  he  then  gives  the 
explanation  of  the  words  in  the  Mirror  as 
follows,  quoting  from  the  translation,  "  It 
is  said  a  taking  for  bailing  or  delivery  is 
not  in  this  case." 

And  Coke  himself  says  afterwards, 
p.  107 :  • 

"  Secondly,  it  must  be  an  actual  taking : 
by  taking  and  not  bailment  or  delivery 
for  that  is  a  receipt,  and  not  a  taking : 
and  therewith  agreeth  Glanvil :  Furtum 
non  est  ubi  initium  habet  detontioais  per 
dominum  rei." 

This  continues  to  be  the  law  except  so 
far  as  altered  by  statute. 

But  the  talang  does  not  necessarily 
mean  a  taking  by  force,  or  surreptitiously, 
and  the  cases  as  to  what  constitutes  a 
taking,  occupy  nearly  100  pages  in  Russell 
on  Crimes,  Vol.  2,  p.  152, 4th  edit  They 
seem  to  establish :  first,  that  where  de- 
livery is  fraudulently  obtained  frova.  any 
person  having  no  authority  to  deal  with 
the  property,  it  is  a  taking  from  tho 
owner. 

The  instances  of  thia  are  obtuning  de« 
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livery  &om  a  mere  servant  bj  a  false 
representation  of  the  master's  orders. 
Obtaining  deliveiy  from  a  carrier  whose 
only  aatbority  is  to  change  the  possession 
from  A  to  B  by  a  false  representation  of 
being  B. 

Another  instance  more  like  thepresent, 
becanse  there  is  a  mistake.  Where  a 
person  leaves  his  umbrella  or  cloak  or 
watch  with  any  person  to  bo  returned  on 
application,  and  he  afterwards  fraudu- 
lently identifies  as  his  own  a  more  valua- 
ble umbrella  or  cloak  belonging  to  another 
person.  This  would  be  a  taking  because 
the  parties  had  no  transaction  or  dealing 
connected  with  property,  the  person  in 
charge  having  only  an  authority  to  return 
to  each  person  his  chattel. 

Secondly,  the  cases  establish  that  when 
the  owner  himself  delivers  them,  but  only 
for  the  purpose  of  some  office  or  custody, 
as  of,  a  man  delivering  sheep  to  his 
shepherd  (an  instance  put  by  Coke),  if  the 
shepherd  having  them  iu  his  charge,  frau- 
dulently converted  them  to  his  own  use,  it 
would  be  a  taking  becanse  the  right  of 
possession  (much  less  of  property)  was 
not  for  an  instant  changed. 

But  the  cases  also  establish  that,  where 
there  is  a  complete  dealing  or  transaction 
between  the  parties  for  the  purpose  of 
passing  the  property,  and  so  the  pos- 
session parted  with  -Qiere  is  no  taHng, 
and  the  case  is  out  of  the  category  of 
larceny. 

Considering  what  the  penalty  was, 
there  vras  nothing  unreasonable  or  con- 
trary to  the  spirit  of  our  laws  in  drawing 
a  dividing  line,  and  holding  that  whenever 
the  owner  of  property  is  a  party  to  such  a 
transaction  as  I  have  mentioned,  such 
serious  consequences  were  not  to  depend 
upon  the  conclusion  which  might  be 
arrived  at  as  to  the  precise  terms  of  the 
transaction,  which  might  be  complicated 
and  uncertain  and  difficult  to  ascertain. 
And  this  agrees  with  Hawkins'  opinion, 
Fleas  of  the  Crown,  book  1,  c.  33.  sec.  3 ; 
where  (in  dealing  with  the  question  of 
what  shall  be  a  felonious  taking),  after 
pointing  oat  that  unless  there  has  been  a 
trespass  in  taking  goods,  there  can  be  no 
felonv  in  carrying  them  away,  he  adds — 

"  And  herein  our  law  differs  from  the 
eijil,  which  having  no  capital  punishment 


for  hare  thefts,  deals  with  offences  of  this 
kind  (that  is  fraudulent  appropriation  of 
things  not  taken),  as  in  strict  justice  most 
certainly  it  may;  but  our  law,  which 
punishes  all  theft  with  death,  if  the  thing 
stolen  be  above  the  value  of  twelve  pence^ 
and  with  corporal  punishment,  if  under, 
rather  chooses  to  de:^  with  them  as  civil 
than  criminal  offences." 

I  believe  the  rule  is  as  I  have  stated, 
and  that  it  is  not  limited  to  cases  in  which 
the  property  in  the  chattel  actually  passes 
by  -virtue  of  the  transaction. 

I  have  not  seen  that  limitation  put  upon 
it  in  any  text  book  on  the  criminal  law, 
and  there  are,  unless  I  am  mistaken,  many 
authorities  against  it. 

The  cases  shew  no  doubt  beyond  ques- 
tion, that  where  the  transaction  is  of  such 
a  nature  that  the  property  in  the  chattel 
actually  passes  (though  subject  to  be  re- 
sumed by  reason  of  fhiud  or  trick),  there 
is  no  taking  and  therefore  no  larceny. 
But  they  do  not  shew  the  converse,  viz., 
that  when  the  property  does  not  pass 
there  is  no  larceny.  On  the  contrary, 
they  appear  to  me  to  shew  that  where 
there  is  an  intention  to  part  with  the 
property  along  with  the  possession,  though 
the  fraud  is  of  such  a  nature  as  to  prevent 
that  intention  from  operating,  there  is 
still  no  larceny. 

This  seems  so  closely  to  follow  from  the 
cardinal  rule,  that  there  must  be  a  taking 
against  the  will  of  the  owner,  that  the 
cases  rather  assume  that  the  intention  to 
transfer  the  property  governs  the  case 
than  expressly  decides  it.  For  how  can 
there  be  a  taking  against  the  will  of  the 
owner  where  the  owner  hands  over  the 
possession,  intending  by  doing  so  to  part 
with  the  entire  properly  ? 

As  &r  as  my  own  experience  goes, 
many  of  the  cases  of  fraudulent  pretences 
which  I  have  tried,  have  been  cases  in 
which  the  prisoner  has  obtained  goods 
from  a  tradesman  upon  the  false  pretence 
that  he  came  with  the  order  from  a 
customer.  In  these  cases  no  property 
passes  either  to  the  customer  or  to  the 
prisoner,  and  I  never  heard  such  a  case 
put  forward  as  a  case  of  larceny. 

And  the  authorities  are  distinct  upon 
cases  reserved  for  the  Judges,  that  in  such 
cases  there  is  no  larceny.    In  The  Queen  r. 
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Adams  (1),  the  prisoner  was  indicted  for 
stealing  a  quantity  of  bacon  and  hams,  and 
it  appeared  that  he  went  to  the  shop  of 
one  Aston,  and  said  he  came  &om  Mr. 
Parker  for  some  hams  and  bacon,  and 
produced  the  following  note  purporting  to 
be  signed  by  Parker — 
•  "  Have  the  goodness  to  give  the  bearer 
ten  good  thick  sides  of  bacon  and  four 
good  hams  at  the  lowest  price.  I  shall  be 
in  town  on  Thursday  next,  and  will  come 
and  pay  yon. 

"  Tours  respectfully, 

"T.Parker." 

Aston  believing  the  note  to  be  the 
genuine  note  of  Parker  (who  occasionally 
dealt  with  him),  delivered  the  articles  to 
Adams.  The  jury  convicted,  but  upon  a 
case  reserved  upon  the  question  whether 
the  offence  was  larceny,  the  Judges  were 
all  of  opinion  that  the  conviction  was 
wrong. 

Goteman's  Case  (S9)is  to  the  same  effect. 
In  that  case  the  prisoner  got  some  silver 
as  change,  falsely  pretending  to  come  from 
a  neighbcnir  for  it ;  and  it  was '  held  not 
to  be  a  case  of  lairceny. 

Atkinson's  Case  (13)  was  a  similar  one, 
and  the  prisoner  was  convicted,  but  on  a 
reference  to  the  Judges  after  conviction, 
all  present  held  that  it  was  no  felony  on 
the  ground  that  the  property  was  intended 
to  joasB  by  the  delivery  of  the  owner. 

There  is  also  a  lao-ge  class  of  cases  in 
which  it  has  been  held  that  there  was  no 
taking  so  as  to  constitute  larceny  where 
the  possession  had  been  wholly  parted 
with  (not  by  way  of  mere  charge  or 
custody,  as  in  the  case  of  the  shepHerd  or 
butler),  though  there  was  no  intention  to 
pass  the  property.  And  the  distinction 
has  been  drawn  between  delivering  jaxa. 
to  a  weaver  to  work  upon  the  employer's 
premises  in  which  there  is  no  complete 
parting  with  the  possession ;  and  the  de- 
uvery  to  a  weaver  to  take  home  and  work 
up  there.  In  the  latter  case  the  possession 
is  wholly  parted  with  and  (previous  to 
recent  legislation)  there  could  be  no 
larceny  by  subsequent  appropriation,  2 
East  P.O.,  c.  16,  s.  109.  So  the  giving 
doth  to  a  tailor  to  make  into  a  coat.  In 
like  manner,   delivering   a  horse  to  be 

^89)  2  East  P.O.  e.  16,  see.  104,  p.  672. 


agisted  at  so  much  a  week — The  King  v. 
&nith  (23),  or  cattle  to  a  drover  to  be  sold 
on  the  rosbd  if  he  could  do  so — The  King 
V.  Ooodbody  (24).  In  all  these  cases  the 
legal  possession  being  wholly  transferred, 
there  could  h6  no  taking  in  the  nature  of  a 
trespass,  and  they  were  not  formerly  cases 
of  larceny. 

I  will  only  further  refer  to  the  case  of 
The  King  v.  Barnes  (40),  and  I  do  so  from 
its  resemblance  to  the  present  case.  The 
prisoner  was  indicted  for  larceny.  He 
was  clerk  to  the  prosecutors,  and  it  was 
his  duty  to  pay  dock  and  town  dues.  He 
•  fraudulently  represented  that  a  sum 
of  3{.  10«.  4(2.  was  required  to  make 
the  payments,  when  only  11.  3«.  was 
wanted,  and  obtained  the  larger  sum, 
intending  to  appropriate  the  difference  to 
his  own  use.  Upon  a  case  reserved  it  was 
held  not  to  be  lajtseny.  The  main  dif- 
ference between  that  case  and  the  present 
is,  that  the  prisoner  there  dishonestly 
made  use  of  falsehood  to  obtain  the  larger 
amount ;  in  the  present  case  he  obtained 
the  larger  amount  by  dishonestly  omitting 
to  correct  the  mistake  of  the  postmistress. 
In  both  cases  the  over-payment  was  made 
under  a  mistake  of  the  facts. 

In  my  opinion  all  the  authorities 
warrant  the  proposition  of  law  as  laid 
down  by  my  brother  Blackburn  in  the 
last  reported  case  on  the  subject — The 
King  v.  Prinoe  (2)  (which  was,  like  the 
present,  a  case  of  payment  under  a  mistake 
of  fact)— 

"  If  the  owner  intended  the  property  to 
pass,  though  he  wooldnot  have  so  intended 
had  he  known  the  real  &cts,  that  is  suf- 
ficient to  prevent  the  offence  of  obtaining 
another's  property  from  amounting  to 
larceny,  and  where  the  servant  has  an 
authority  coequal  with  the  master's  and 
parte  with  his  master's  property,  such 
property  cannot  be  said  to  be  stolen  inas- 
much as  the  servant  intends  to  part  with 
the  property  in  it." 

With  those  authorities  before  me,  I 
cannot  accept  as  the  proper  test,  not  the 
intention  of  the  owner  to  deliver  over  the 
property  (which  is  a  question  of  &ct)  but 
the  effect  of  the  transaction  in  passing  the 
property  which  might  raise  in  many  oases 

(40)  2  Ben.  CO.  60. 
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a  question  of  law.  This  appears  to  me  to 
be  a  novelty  at  varianoe  vnm  the  definition 
of  larceny  which  makes  the  mind  and 
intent  of  the  owner  the  test,  and  irre- 
concOable  with  the  manner  in  which  these 
cases  have  always  been  dealt  with. 

And  it  is  of  great  importance  to  abide 
by  cases  already  decided  by  the  Judges 
because  the  law  of  larceny  being  the  same 
in  Ireland  as  in  England,  the  decisions 
ought  to  be  the  same ;  and  the  Judges  in 
Ireland  may  feel  themselves  bound  by 
adjudged  cases  (recog^nised  in  all  the 
text  books  and  long  acted  on),  though  we 
may  assume  to  overrule  them,  and  so  there 
may  be  an  undesirable  divergence  of 
opinion.  And  it  mnst  be  borne  in  mind 
that  the  cases  which  must  be  overruled  if 
this  new  test  be  adopted.  Adams's  Case 
(12);  (7oZ«TOatt'sC(M6(39);  Atkinson's  Case 
(13),  are  not  decisions  of  the  Court  for 
Crown  Cases  Reserved,  but  unanimous 
decisions  of  all  the  Judges  upon  cases 
submitted  to  them. 

However  desirable  it  may  be  that  the 
law  should  now  be  changed,  I  am  not  at 
liberty  to  set  aside  or  qualify  the  role  of 
law  so  long  settled,  and  to  say  that  an 
acquisition  of  a  chattel  by  dishonest 
means  is  ^ow  a  felony.  Nor  do  I  feel 
myself  at  liberty  to  leave  such  a  question 
to  the  jury.  If  the  transaction  is  of  the 
nature  which  I  have  mentioned,  the  dis- 
honest mind  of  the  person  receiving  is 
immaterial  upon  the  charge  of  felony,  and 
ought  not  therefore  to  be  left  to  the  jury. 
Oiiierwiae  the  jury  would  be  misled  by 
their  disapproval  of  any  thing  dishonest 
into  the  erroneous  conclusion  of  a  felonious 
intent  to  do  that  which  is  not  a  felony. 

But  the  person  with  whom  the  trans- 
action takes  place,  and  from  whom  the 
deliveiy  is  received  must  be  a  person 
qualified  to  enter  into  the  transaction  and 
capable  of  passing  the  property. 

In  the  present  case  we  transaction  was 
with  the  clerk  of  the  postmistress.  The 
clerk  was  the  person  placed  in  the  office 
for  the  purpose  (inter  alia)  of  making 
payments  and  taking  receipts.  He  is 
called  the  clerk,  and  therefore  his  act 
within  the  general  scope  of  his  authority 
would  be  the  act  of  the  postmistress. 

But  it  is  suggested  that  the  post- 
mistress was  not  in  any  sense  the  agent  of 


the  Postmaster-General,  but  had  in  each 
case  a  separate  and  particular  authority  to 
make  the  payment.     And  upon  looking 
into  the  Act  of  Parliament,  24  &  25  Yict. 
c.  14,  I  should  not  be  prepared  to  decide 
this  case  upon  the  ground  that  the  post- 
mistress had  a  general  authority,  or  more 
than  a  particular  one  to  make  the  pay- 
ment of  10«.  to  the  prisoner.     And  if  at 
the  time  when  the  payment  was  made,  the 
postmistress  or  clerk  had  done  some  act 
wholly  out  of  the  authority,  as  for   in- 
stance payment  to  a  stranger,  I  should 
feel  a  dif&culty  in  saying  it  mnst  be  re- 
garded as  the  act  of  a  person  capable  of 
passing  the  property  in  such  a  trans- 
action.    But  upon  tlus  it  is  not  necessary 
to  give  a  decided  opinion  because  the 
prisoner  was  the  person  entitled  to  be 
paid  the  lOs.  for  which  he  applied  under 
the  order,  and  the  authority  was  to  pay  to 
him  that  sum.     The  exercise  of  power  in 
mfLWing  too  large  a  payment  on  behalf  of 
the    Postmaster- General,   was    therefore 
only  excessive,    and   (according  to   the 
ordinary  role  in  the  exercise  of  power) 
was  valid  so  far  as  it  was  within  the 
power,  the  excess  being  clearly  separable. 
This    is    not    the  case   of  the    post- 
mistress being  authorised  to  deliver  one 
bag  of  money  to  one  person,  and  another 
bag  of  money  to  another  person.     In  that 
case  the  prisoner  knowingly  getting  the 
wrong  bag  would  get  something  to  which 
he  had  no  colour  of  title.     The  authority 
here  is  to  enter  into  an  account  with  the 
prisoner  by  paying  him  a  certain  amount, 
and  making  a  corresponding  alteration  in 
the  balance.     And  this  is  done :  the  pay- 
ment  is  made,    and  the   corresponding 
alteration  in  the  balance,  but  there  is  a 
mistake  in  the  amount  paid,  and  so  in  the 
balance,  and  it  becomes  really  the  ordinaiy 
case  of  overpayment  by  a  banker's  clerk 
by  mistake.     It  appears  to  me  quite  im- 
possible with  due  attention  to  the  &cts  to 
regard  the  prisoner  as  a  stranger  inter- 
vening in  a.  transaction  between   otiier 
parties.     No  other  party  was  present  or 
was  named.    And  the  prisoner  entered 
and  left  the  office  in  the  same  character, 
viz.,  that  of  payee,  though  he  left  it  as 
payee  of  a  larger  amount  than  he  was 
entitled  to  and  carried  with  him  the  book, 
which  was  an  unanswerable  proof  that  he 
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was  payee,  and  was  payee  of  the  larger 
amonnt. 

The  prisoner  was  therefore  entitled  to 
be  paid  the  10«.  out  of  the  money  handed 
to  him,  and  that  being  so,  there  is  a  tech- 
nical objection  to  the  conviction,  that 
there  are  no  particular  chattels  or  pieces 
of  money  in  respect  of  which  the  charge 
of  larceny  can  be  sustained. . 

But  independent  of  this  technical  ob- 
jection, the  duty  of  the  prisoner,  if  he 
had  acted  as  he  ought  to  have  done,  was 
to  have  taken  lOs.  oat  of  the  amount, 
and  to  haye  handed  the  rest  to  the 
clerk.  He  ought  at  the  same  time  to 
have  handed  back  his  book  and  had  it 
corrected,  because  it  chsurged  him  with  the 
receipt  of  81.  odd,  but  his  omission  to  do 
this  does  not  in  my  opinion  involve  him  in 
the  charge  of  larceny. 

There  was  no  mistake  in  the  person, 
because  the  prisoner  handed  in  his  order 
and  also  his  deposit  book ;  and  if  the 
clerk  had  known  him  well  it  would  have 
made  no  difference.  He  would  still  have 
paid  him  the  wrong  amonnt  because  the 
same  cause  would  have  operated,  viz., 
looking  at  the  wrong  order. 

There  was  no  mistake  in  the  amount. 
I  mean  it  was  not  the  case  of  the  clerk 
handing  him  a  hundred  pound  note,  when 
he  intended  to  hand  a  61.  note,  or  un- 
knowingly two  notes  instead  of  one.  He 
intended  to  pay  the  prisoner  the  par- 
ticular sum  ;  and  it  was  a  deliberate  act 
because  he  took  the  amount  &om  a  docu- 
ment and  completed  the  transaction  by 
debiting  the  prisoner  with  that  sum  in  his 
book.  So  that  it  was  not  like  the  case  of 
a  wrong  sum  being  put  down  by  mistake, 
and  the  prisoner  snatching  it  up  and 
running  away  with  it  for  the  purpose  of 
preventing  the  mistake  from  being  set 
right. 

The  mistake  was  in  the  supposed 
amount  of  the  prisoner's  claim.  The 
prisoner  applied  for  10«.,  and  the  clerk 
thought  he  was  entitled  to  more  and  paid 
him  accordingly,  and  this  overpayment 
might  have  been  afterwards  adopted  by 
the  postmaster  so  as  to  make  the  prisoner 
chargeable  with  the  balance. 

The  clerk  did  not  the  less  intend  to 
make  the  payment  which  he  deliberately 
made,  because  be  was  at  the  time  unHer 


the  influence  of  a  mistake.  He  would  not 
have  intended  to  make  the  payment  bat 
for  the  mistake.  Mistakes  are  constantly 
occurring,  and  few  people  can  say  that 
they  have  not  acted  under  their  influence, 
bat  their  .acts  remain  as  acts  done  at  the 
time,  though  their  effects  may  be  after- 
wards corrected. 

No  doubt  there  was  no  intention  to 
overpay  the  prisoner,  that  is  to  produce 
the  effect  of  overpayment;  but  the  in- 
tention was  to  do  the  act  of  paying  the 
larger  sum  because  it  was  thought  to  be 
the  proper  one. 

This  is  the  answer  to  one  argument 
addressed  to  us,  viz.,  that  the  prisoner 
took  up  what  was  intended  for  another 
and  not  for  him,  and  therefore  there  was 
a  taking  by  him  iiwito  domino.  The  con- 
clusion of  law  would  be  quite  correct  if  it 
could  be  correctly  said  that  the  amount 
was  intended  for  another.  The  clerk 
ought  to  have  intended  that  amount  for 
another,  and  would  have  done  so  if  he 
had  properly  informed  himself  of  the 
facts,  but  unfortunately  for  the  prisoner, 
the  clerk  did  not  properly  inform  himself 
of  the  facts,  and  therefore  he  intended  the 
prisoner  to  receive  the  larger  amount. 
The  clerk  intended  A  to  receive  what  he 
ought  to  have  intended  B  to  receive,  bnt 
it  was  not  the  less  his  intention  that  A 
should  receive  what  he  handed  over  to 
him.  There  was  only  one  transaction,  and 
only  two  parties  to  it,  the  derk  and  the 
prisoner,  and  his  fault  was  the  work  of 
an  instant,  and  might  to  an  ignorant  and 
illiterate  person  be  connected  with  some 
confusion  of  mind,  though  the  disparity 
of  amount  in  this  case  would  make  a 
person  of  any  sense  and  judgment  at 
once  see  and  correct  the  mistake. 

I  do  not  think  a  man  ought  to  be  ex- 
posed to  a  charge  of  felony  upon  a  trans- 
action of  this  description,  which  is  alto- 
gether founded  upon  an  unexpected 
blunder  of  the  clerk.  The  prisoner  wa« 
undoubtedly  at  the  office  for  an  honest 
purpose,  and  finds  a  larger  sum  of  money 
than  he  demanded  paid  over  to  him  and 
charged  against  him. 

A  man  may  order  and  pay  for  certain, 
goods,  and  by  mistake  a  larg^er  quantity 
than  was  paid  for  may  be  put  in  the 
package,   and  he  may  take  them  away. 
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Or  he  ma7  pay  in  excess  for  that  which 
is  ordered  and  delivered. 

Is  the  person  receiving  to  be  pnt  in  the 
peril  of  a  conviction  for  felony  in  all  snch 
cases  npon  the  conclusion  which  may  be 
arrived  at  as  to  whether  he  knew  or  had 
the  means  of  knowing,  and  had  the  animus 
furandif 

I  think  not.  I  think  such  cases  are  ont 
of  the  area  of  felony,  and  therefore  the 
animtis  fwrandi  is  inapplicable,  and  ought 
not  to  be  left  to  the  jury.  And  any  con- 
clusion founded  upon  tiie  finding  of  the 
juiT  upon  a  question  which  ought  not  to 
be  lefb  to  them,  must  be  erroneous  because 
the  foundation  is  nought. 

I  think  the  conviction  was  against  law, 
and  ought  to  be  quashed. 

Conviction  affi/rmed. 


Attoroej — B.  W.  Peacock,  for  the  prosecntion. 


/^^  Oi^  .^4  ^^y. . 


[CROWN  CASE  RE8EEVED.] 
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THE    QTIEEN    V.    BEB£C(U 
aOLUSUTTH.* 


1878. 
May  81. 

Receiving  Goods  lenomng  (hem  to  home 
heen  vmlawfvlly  dbtamed  by  False  Pre- 
tences —  Indictment — Pleading — Defective 
Averment — Aider  by  Verdict— 24i  Sf  25 
Vict.  c.  96.  ss.  88,  95 ;  7  Geo.  4.  c.  64. 
<.  21. 

A  prisoner  was  tried  and  convicted  on  a 
count  of  an  indictment  which  alleged  that 
the  defmdami  unlmofiiUy  received  goods, 
unlaivfully,  Sfc,  obtained  "  by  means  of  cer- 
tain false  'pretences,"  with  intent,  &-c., 
knowing  the  same  to  have  been  obtained  by 
means  of  certain  false  and  fraudulent  pre- 
tences with  intent,  8fc : — Held,  that  whether 
or  not  the  indictment  aught  to  have  de- 
scribed and  set  out  the  false  pretences,  as 

*  Coram  Bovill,  C.J.;  Bramwell,  B.;  Cleaabv, 
p.;  Grow,  J,;  and  Archibald,  J, 


weU  on  principle  as  because  U  had  followed 
the  words  of  the  statute,  it  was  cured  by 
verdict  and  that  it  was  too  late  to  take  such 
an  objesOon  by  a  motion  in  arrest  of  judg- 
inent,  and  that  a  conviction  on  such  cowni 
must  be  affirmed. 

The  King  v.  Mason  (2  Term  Sep. 
681)  disapproved. 

Case  reserved  by  the  learned  Deputy 
Recorder  of  the  City  of  London. 

At  a  session  of  the  Central  Criminal 
Court  held  on  Monday,  the  5th  day  of 
May,  1878,  Rebecca  Goldsmith  was  tried 
before  me  upon  an  indictment  containing 
fourteen  counts  for  various  misde- 
meanonrs. 

The  thirteenth  count  was  as  follows — 

"  And  the  jurors  aforesaid  upon  their 
oath  aforesaid  do  further  present  that  the 
said  Rebecca  Goldsmith  afterwards,  to  wit 
in  the  year  of  our  Lord,  1872,  in  the  county 
of  Middlesex,  and  within  the  jurisdiction 
of  the  said  Central  Criminal  Court,  nn- 
lawftilly  did  receive  and  have  divers  ar- 
ticles of  jewelleiT,  to  wit  (here  follows  a 
list  of  the  goods  alleged  to  have  been 
nnlaw^ly  received)  of  the  gpoods  and 
chattels  of  the  said  Charles  Drayson  and 
others,  which  said  goods  and  chattels  in 
this  count  aforesaid  had  lately  be&ie  then 
been  unlawfully  and  knowingly  and  frau- 
dulently obtained  of  and  &om  the  said 
Charles  Drayson  and  others,  by  means  of 
certain  false  pretences  with  intent  to  de- 
fraud ;  she,  the  said  Rebecca  Goldsmith, 
at  the  time  she  so  as  aforesaid  nnlaw&Ity 
received  and  had  the.same  goods  and  chat- 
tels, then  and  there  well  knowing  that  the 
same  goods  and  chattels  had  been  ob- 
tained by  means  of  certain  false  and 
fraudulent  pretences,  with  intent  to  de- 
fraud as  in  this  count  before  mentioned, 
against  the  peace  of  our  said  Lady  iiie 
Queen,  her  crown  and  dignily." 

The  fourteenth  count  was  in  the  some 
form  for  receiving  goods  belonging  to 
another  owner. 

At  the  close  of  the  haa»  for  the  prose- 
cution, Mr.  Gifiard  and  Mr.  Poland, 
on  behalf  of  the  prisoner,  objected  that 
the  13th  and  14th  counts  were  bad  be- 
cause they  did  not  set  fbrth  the  &Ise  pre> 
tences  by  means  of  which  the  goods  had 
been  obtained,  and  that  consequenthr  it 


Digitized  by 


Google 


Vol.  42.] 


THE  DUTIES  OF  MAGISTRATES. 


95 


did  noii  appear  tiiat  ihose  false  pretences 
were  within  the  statute,  24  &  25  Yict.  c. 
96.  B.  88. 

Mr.  Metcalfe,  for  the  prosecution, 
contended,  first,  that  it  was  anneoes- 
soiy  in  a  snbsiantiye  charge  of  receiv- 
ing goods  obtained  by  &lse  pretences 
to  set  forth  the  specific  false  pretences 
by  which  they  had  been  obtained. 
Secondly,  that  the  allegation  in  the  indict- 
ment that  they  had  been  unlawfully, 
knowingly  and  fi%udulently  obtained  by 
false  pretences  with  intent  to  defraud, 
must  be  taken  to  mean  that  they  had 
been  obtained  by  false  pretences  which 
were  unlawful  and  fraudulent  within  the 
statute.  And  thirdly,  that  even  if  it 
were  necessaiy  as  matter  of  form  to  set 
out  the  false  pretences,  yet  the  objection 
was  too  late  and  ought  to  have  been 
taken  before  plea  by  virtue  of  14  &  15 
Vict,  c,  100.  8.  25. 

The  prisoner  was  found  guilty  on  the 
13th  and  14th  counts  only,  and  doubting 
whether  those  two  counts  were  good  in 
form,  and  also  doubting  whether  if  they 
were  not  good  the  objection  was  taken 
in  proper  time,  I  reserved  for  the  de- 
oision  of  the  Court  for  Consideration  of 
Crown  Cases  the  two  questions — 

First,  whether  the  two  counts  are 
good  in  form,  and  second,  if  they  are 
not  good  whether  the  objection  was  too 
late. 

If  the  counts  are  bad  and  the  objection 
was  in  time  the  conviction  is  to  be  an- 
nulled, but  if  the  counts  are  good  or  the 
objection  was  too  late  the  conviction  will 
be  afiBrmed. 

Oiffard  (Poland  with  him),  for  the 
defendant. — ^The  obtaining  chattels  or 
mon^  by  false  pretences  is  a  misde- 
meanour under  section  88  of  the  24  &  25 
Vict.  c.  96,  and  the  receiving  chattels, 
money,  &e.,  the  obtaining  of  which  is 
made  a  misdemeanour  by  that  Act,  is 
made  a  misdemeanour  by  ihe  95th  section 
of  the  same  Act.  In  an  indictment  for 
obtainingmoney,&c.,  by  &lse  pretences,  the 
particular  &Ise  pretence  must  be  set  out 
or  the  indictment  is  bad — The  King  v. 
Mason  (1).    It  is  a  statutory  ofience  and 

(1)  2  Term  Hep.  581. 


the  false  pretences  must  be  alleged  to 
shew  that  they  are  of  such  a  nature  as 
to  be  within  the  statute.  AU  false  pre- 
tences are  not  capable  of  being  made  the 
foundation  of  an  indictment,  e.g.  those  in 
the  nature  of  promises  as  to  the  future. 
The  &lse  pretences  must  be  made  to  ap- 
pear to  be  of  an  existing  fact.  Then  the 
same  must  be  made  to  appear  in  the  case 
of  receiving  goods  unlawfully  obtained  by 
&Ise  pretences ;  if  it  does  not  do  so  it  is 
consistent  with  the  indictment  that  the 
goods  may  have  been  obtained  by  a  false 
future  promise — 2  BMssell  on  Orvmes,  4th 
edit.  p.  554  »  (r)  by  Mr.  Greaves. 

[Abobibald,  J. — Is  not  the  indictment 
sufficient  if  it  follow  the  words  of  the 
statute  P  Then  following  the  words  of  the 
statute  it  must  receive  the  same  con- 
struction and  thus  it  would  amount  to 
the  allegation  that  the  goods  had  been  ob- 
tained by  a  false  pretence  of  an  existing 
feet.  The  words  of  the  96th  section, 
however,  do  not  seem  to  be  quite  the  same 
as  the  88th.] 

This  indictment  does  not  follow  the 
words  of  the  statute  as  it  does  not  state  that 
the  defendant  received,  the  goods  know- 
in?  that  they  had  been  unlawfully  ob- 
tained. If  the  allegation  against  the 
form  of  the  statute  had  been  inserted  it 
would  not  have  cured  this  defective  alle- 
gation of  the  offence  (2  Hale,  F.C.  192), 
nor  is  it  cured  by  verdict — 8iU  v.  TRe 
Queen  (2). 

[Bbahwell,  B. — The  form  given  in 
ArcKbold's  Onminal  Pleading  does  not 
set  forth  the  false  pretences  in  an  in- 
dictment for  receiving.] 

An  indictment  for  receiving  goods  un- 
lawfully obtained  by  false  pretences  is 
bad  after  verdict  if  it  omits  to  state  that 
the  goods  were  so  obtained  by  false  pre- 
tences, The  Queen  v.  Wilson  (3),  and  if  it 
omits  to  state  the  ownership  of  the  goods — 
The  Queen  v.  Martin  (4).  The  objection 
here  was  taken  before  verdict,  tiiough 
perhaps  as  to  the  time  of  taking  it  if  the 
indicfanent  is  not  demurred  to,  and  the 

(2)1  Dean.  C.C.I  32 ;  s.  c.  22  Law  J.  Rep.  (xa) 
M.O.  41. 

f2  Hoo.  C.C.  62. 
8  Ad.  &  E.  481 ;  8.  c.  7  Law  J.  Rep.  (ka) 
88. 
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prisoner  pleads,  there  is  no  distinction 
between  any  period  between  plea  and  mo- 
tion in  arrest  of  judgment.  There  does 
not  seem  to  be  anj  power  in  the  Jadge 
to  amend  bj  inserting  an  aTerment  of 
&Ise  pretences  inasmuch  as  that  would 
be  to  usurp  a  fdnction  of  the  grand  jury. 
This  also  shews  that  the  objection  is  not 
one  of  form,  and  does  not  come  within 
14  &  15  Vict.  c.  100.  ss.  24,  25.  The 
omission  of  the  word  unlawfully  before 
the  word  "  obtained  "  in  the  allegation  of 
the  prisoner's  knowledge  makes  the  indict- 
ment bad,  and  is  not  cured  by  verdict — 
The  King  v.  Turner  (5),  The  King  v. 
Byan  (6),  The  King  v.  Bavis  (7),  The 
Queen  v.  Oratj  (8). 

Metcalfe  (^Straight  and  Chodmcm  with 
him)  for  the  prosecution. — The  present 
case  is  one  for  the  substantive  offence  of 
receiving  goods  unlawfully  obtained  by 
&l8e  pretences,  and  not  of  obtaining  the 
g^oods  by  false  pretences.  The  King  v. 
Mason  (1)  would  not  now  be  followed  be- 
cause it  is  sufficient  to  follow  the  words  of 
the  statute,  7  Geo.  4.  c.  64.  s.  21 ;  14  &  15 
Yict.  c.  100.  s.  24.  The  precedents  are  all 
against  the  contention  on  the  other  side. 
A  count  for  conspiring  to  deliver  goods 
without  payment  of  duty  was  held  good 
in  arrest  of  judgment  though  it  did  not 
describethe  goods  as  the  means  of  effecting 
the  conspiracy — TJie  Queen  v.  Blake  (9). 
The  defect  here,  if  any,  is  for  want  of 
certainty,  and  that  is  cured  by  verdict — 
Nash  V.  The  Queen  (10),  The  Queen 
V.  Watkinson  (11),  Heymann  v.*  The 
Queen  (12). 

Oiffard  in  reply. — The  verdict  cannot 
cure  the  omission  of  what  ought  neces- 
sarily to  have  been  alleged.  The  allega- 
tion is  not  ambiguous,  but  is  faulty  in  the 
description  of  the  things.  In  cases  of 
conspiracy  the  conspiracy  is  the  gist  of 
the  offence,  and  therefore  the  &lse  pre- 

(5)  1  Moo.  C.C.  239. 

(6)  2  Moo.  C.C.  16. 

(7)  2  Leach  656. 

(8)  L.  Sc  0.  365;  s.  c.  83  Law  J.  Rep.  (nj9.} 
M.C.  78. 

(9)  6  as.  Bep.  126 ;  b.  c.  13  Law  J.  Bep.  (h.8.) 
M.C.  131. 

(10)  4  B.  &  8.  935 ;  8.  c  33  Law  J.  Bep.  (h.s.) 
M.C,  94. 

(U)  26  Law  Times,  N.S.  853. 
(12)  Law  Bep.  8  Q.B.  1U2. 


tences  or  means  need  not  be  set  out — 
The  King  v.  GUI  (13),  Sydterff  v.  The 
Queen  (14). 

BoviLL,  C.J. — Upon  an  indictment  for 
obtaining  property  by  means  of  false  pre- 
tences, it  has  been  long  since  decided  that 
false  pretences  ought  to  be  set  out. 

The  present  indictment  is  for  receiving 
goods  knowing  them  to  have  been  un- 
lawfiilly  obtained  by  false  pretences.  The 
objection  was  taken  to  the  indictment 
before  plea,  but  issue  was  joined  on  the 
plea  of  not  guilty.  The  objection  was, 
however,  taken  before  verdict,  and  re- 
solved itself  into  an  objection  to  the 
14th  and  15th  counts  of  the  indictment. 
The  objection  was,  that  those  two  counts 
were  mi,  because  they  did  not  set  forth 
the  false  pretences  by  means  of  which  the 
goods  had  been  obtained,  and  that  conse- 
quently it  did  not  appear  that  those  false 
pretences  were  within  the  statute  24  &  25 
Vict.  c.  96.  s.  88.  The  objection  being  so 
raised,  the  Judge  trying  the  case  was  not 
bound  to  give  any  effect  to  the  objection 
at  that  ste^e.  If  he  thought  the  objec- 
tion clearly  a  good  one  he  might  have 
quashed  the  indictment,  and  that  would 
have  left  the  prisoner  open  to  another 
indictment.  He  was,  however,  not  bound 
to  quash  the  indictment,  bad  as  it  might 
be ;  and  further,  he  might  think  the  point 
a  doubtful  one,  and  if  doubtful,  he  might 
leave  the  par^  to  his  writ  of  error  or 
reserve  the  point.  If  he  did  not  quash 
he  would  have  to  direct  the  jury  that 
they  must  be  satisfied  that  the  faJse  pre- 
tences used  to  obtain  the  goods  were 
such  as  were  within  the  statute.  In  this 
case  the  Deputy  Recorder  did  not  quash 
the  indictment,  but  reserved  the  point, 
not  as  to  whether  he  ought  to  quash,  but 
as  to  whether  the  count  was  a  good  one  or 
not.  The  objection,  it  is  true,  was  taken 
before  verdict,  but  we  can  only  give  effect 
to  it  as  if  it  had  been  taken  after  verdict. 
The  Judge  could  have  given  no  effect  to 
it  except  by  quashing  the  indictment  or 
by  arresting  the  ju^ment.  We  must, 
therefore,  treat  it  as  a  motion  in  arrest  of 
judgment  made  after  verdict.     I  state  this 

(13)  2B.  ft  Aid.  304. 

(14)  11  OB.  Bep.  245. 
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because  thia  is  not  a  case  for  annulling  the 
conviction.  The  conviction  must  stand. 
After  the  attention  of  the  Recorder  was 
called  to  this  point  he  did  not  withdraw 
the  case  in  the  only  way  he  could,  viz.,  by 
quashing  the  indictment,  and  therefore 
we  must  take  it  that  he  directed  the  jury 
properly,  that  is  to  say,  after  the  verdict. 
We  must  assume  that  they  have  properly 
found  their  verdict  as  to  the  matters  in 
issue  on  the  indictment. 

The  objection  was  that  the  count  did 
not  set  forth  the  false  pretences  under 
which  the  goods  were  obtained.  We 
ought  strictly  to  confine  it  to  the  question 
raised  at  the  trial,  otherwise  parties  rais- 
ing a  question  at  the  trial  might,  there 
being  other  fatal  points,  rely  upon  them 
without  calling  the  attention  of  tiie  Judge 
presiding  at  me  trial  to  them.  Then  I 
deal  wit£  the  objection  as  raised  at  the 
trial,  and  that  was,  that  the  false  pre- 
tences were  not  set  forth  in  these  counts. 
It  is  said  that  it  does  not  appear  on  the 
counts  that  an  offence  had  been  committed 
because  the  false  pretences  used  to  obtain 
the  goods  might  or  might  not  be 
against  the  law  and  the  sto^tute.  It  is 
said  to  be  uncertain  in  that  particular. 
Then  the  Judge  at  the  trial  would  be 
bound  to  direct  the  jury  as  to  what  pre- 
tences were  or  what  were  not  against  the 
statute.  The  statute  is  the  24  &  25  Vict. 
c.  96,  and  the  section  95  is,  that  whoever 
shall  receive  any  chattel,  money,  &c.,  the 
stealing,  obtaining,  &c.,  whereof  is  made 
a  misdemeanoor  by  this  Act,  knowing  the 
some  to  have  been  unlawfully  stolen,  ob- 
tained, &c.,  shall  be  guilty  of  a  mis- 
demeanour ;  and  section  88  is,  whosoever 
shall  by  any  false  pretence  obtain  from 
any  other  person  any  chattel,  money,  Ac, 
with  intent  to  defraud,  shall  be  guilty  of 
a  misdemeanour.  Those  sections  were 
substantiaUy  a  re-enactment  of  7  &  8 
Geo.  4.  c.  29.  There  has  been,  since  the 
last-mentioned  statute,  a  uniform  course 
of  pleading,  and  the  precedents  in  the 
books  shew  that  it  has  not  been  the  prac- 
tice to  set  forth  the  feJse  pretences  in  an 
indictment  of  this  nature.  Before  we 
come  to  the  conclusion  that  so  long  and 
uniform  a  course  of  precedents  was  wrong, 
we  ought  to  feel  clearly  that  it  was  so. 
Now  the  question  here  arises  after  verdict. 

New  Sebies,  42. — Mao.  Cas. 


The  language  of  the  Act  has  been  fol- 
lowed. The  statement  is  distinct  that 
by  certain  false  pretences  the  goods  were 
obtained  with  intent  to  defraud;  then 
what  is  the  effect  of  7  &  8  G«o.  4.  c.  64. 
8.  21  ?-  "  Where  the  offence  charged  has 
been  created  by  any  statute,  or  subjected 
to  any  greater  degree  of  punishment,  or 
excluded  from  the  benefit  of  clergy  by 
any  statute,  the  indictment  or  information , 
shall,  after  verdict,  be  held  sufBcient  to 
warrant  the  punishment  prescribed  by  the 
statute  if  it  describe  the  offence  in  the 
words  of  the  statute."  Here  is  a  case  in 
which,  so  far 'as  the  objection  taken  at  the 
trial  was  concerned,  the  indictment  de- 
scribed the  offence  in  the  language  of  the 
>  statute.  Independently  of  the  statute, 
there  is  the  authority  of  Heymann  v.  The 
Queen  (14),  that  "  where  an  averment 
which  is  necessary  for  the  support  of  the 
pleading  is  imperfectly  stated,  and  the 
verdict  on  an  issue  involving  that  aver- 
ment is  found,  if  it  appears  to  the  Court 
after  verdict  that  the  verdict  could  not  have 
been  found  on  this  issue  without  proof  of 
this  averment,  then,  after  verdict,  the  de- 
fective averment,  which  might  have  been 
bad  on  demurrer,  is  cured  by  the  verdict." 
A  further  question  raised  was,  that  the 
objection  was  cured  as  a  formal  defect 
under  14  &  15  Vict.  c.  100.  s.  25.  It  is, 
however,  unnecessary  to  consider  that 
matter  in  the  view  I  now  take,  viz.,  that 
the  objection  is  cured  after  verdict ;  there- 
fore I  think  the  judgment  ought  not  to  bo 
arrested,  and  the  conviction  must  stand. 

Bbahwell,  B. — The  objection  is,  'that 
the  indictment  shews  no  offence.  I  think 
the  objection  was  taken  at  the  wrong 
time.  The  prisoner  was  then  given  in 
charge  to  the  jury.  The  objection  might 
have  been  taken  by  demurrer  or  on  motion 
to  quash  the  indictment,  or  in  arrest  of 
judgment. '  If  it  had  been  taken  on  de- 
murrer or  on  motion  to  quash  the  indict- 
ment, I  am  not  prepared  to  say  that  the 
count  is  good,  but  upon  princijple  this 
defect  must  be  cured  by  verdict. 

In  1  Wms.  Sawnders,  228,  ».  1,  it  is 
said,  "  with  respect  to  such  imperfections 
as  are  cured  by  a  verdict  at  the  common 
law  it  is  to  be  observed  that  where  there 
is  any  defect,  imperfection  or  omission  in 
any  pleading,  whether  in  substance  ov 
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form,  which  wonld  have  been  a&tal  ob- 
jection on  demurrer,  yet  if  the  issue  joined 
be  such  as  necessarily  required  on  the 
trial,  proof  of  the  facta  so  defective  or 
imperfectly  stated  or  omitted,  and  with- 
out which  it  is  not  to  be  presumed  that 
either  the  Judge  would  direct  the  jury  to 
give,  or  the  jury  would  have  given  the 
verdict,  such  defect,  imperfection  or  omis- 
sion is  cured  by  the  verdict  by  the  com- 
mon law;  or,  m  the  phrase  often  used 
upon  the  occasion,  such  defect  is  not  any 
jeofail  after  verdict."  It  is  not  impossible 
that  if  the  false  pretences  used  by  tixe  prin- 
cipal offender  had  been  proved  at  the 
trial  to  be  a  future  promise,  or  a  matter 
of  opinion,  or  such  hke,  that  the  Judge 
wonld  have  let  that  case  go  to  the  jury. 

The  Queen  v.  Mason  (2)  was  cited,  but 
np  reference  was  made  in  that  case  to  the 
above  principle,  and  the  fact  that  the 
verdict  had  been  given  was  not  pointed 
out  by  counsel  in  that  case.  I  concur 
with  the  remark  made  by  Mellor,  J.,  in 
Heymann  v.  The  Queen  (12)  at  p.  103,  that 
the  authority  of  that  case  is  shaken  by 
later  cases.  I  think  we  must  take  it  that 
file  objection  was  taken  when  it  was  with 
a  continuando  through  the  proceedings, 
and  that  it  is  as  if  it  were  repeated  again 
after  verdict  and  as  a  motion  in  arrest 
of  judgment,  and  then  I  think  the  defect, 
if  any,  was  cured  by  verdict.  I  think  in 
future  such  an  objection  should  be  taken 
in  arrest  of  judgment  if  not  taken  by 
demurrer.  The  conviction,  in  my  opinion, 
should  stand. 

Gleasbt,  B. — I  agree.  I  adopt  the 
language  of  my  brother  Blackburn  in 
Heymann  v.  The  Queen  (12),  that  it  is  "a 
general  rule  of  pleading  at  coimnon  law ; 
and  I  think  it  necessary  to  say  where 
there  is  a  question  of  pleading  at  common 
law  there  is  no  distinction  between  the 
pleadings  in  civil  cases  and  criminal  cases ; 
when  an  averment  which  is  necessary  for 
the  support  of  the  pleading  is  imper- 
fectly stated,  and  the  verdict  and  issue 
involving  that  averment  is  found,  if  it 
appears  to  the  Court  after  verdict  that 
the  verdict  could  not  have  been  found  on 
this  issue  without  proof  of  this  averment 
there,  after  verdict,  the  defective  aver- 
ment which  might  have  been  bad  on  de- 
murrer is  cured  by  verdict."    I  think 


this  is  the  case  of  a  defective  averment, 
which  must  be  taken  to  have  been  proved 
in  the  sense  in  which  it  ought  to  have 
been  averred. 

Qbote,  J.,  and  Abchibald,  J.,  concurred. 

Conviction  affirmed. 

AttomeyB — T.  Wontner,  for  the  prosecution ;  Levis 
&  Lewis,  for  the  defendant. 


[IN  THE  COURT  OF  QUEEN'S  BENCH.] 

1873.      1         BOOTH  (appeUani)  v. 
May  31.    j       shadobtt  (reapondenf). 

Weights  and  Measures — Spring  Baianea 
Incorrect — Selling  on  Highway — 22  ^  23 
Vict.  0.  66.  «.  8. 

The  appellant,  when  in  the  act  of  selling 
provisions  upon  a  highway,  used  far  ilie 
purpose  of  iveighing  the  said  provisions,  a 
spring  balance  which  was  incorrect,  as  being 
against  the  seller  and  in  favour  of  the  pur- 
chaser. No  fraud  on  the  public  was  in- 
tended:— Held,  that  the  spring  balance 
could  not  be  seized  under  section  3  o/  22  |- 
23  Vici.  e.  56,  iwr  was  the  appellant  liable 
to  the  penalty  imposed  by  that  section  upon 
persons  homing  in  their  possession  false  or 
vnjiist  beams,  scales  or  balances. 

Case  stated,  pursuant  to  statute  20  & 
21  Vict.  o.  43. 

At  a  Pettjr  Sessions  held  at  the  sessions 
house  at  luudstone,  on  the  4th  of  No- 
vember, 1872,  an  information  preferred 
by  William  Shadgett,  an  inspector  of 
weights  and  measures  (hereinafter  called 
the  respondent),  against  Henry  Booth,  a 
provision  dealer's  assistant  (hereinafter 
called'  the  appellant),  under  section  3  of 
the  Act  22  &  23  Vict.  c.  56,  charging 
"  that  he,  the  said  William  Shadgett,  on 
the  7th  day  of  September  last,  at  the 
parish  of  East  Farleigh,  in  the  said  couniy, 
and  within  his  juriso&ction,  inspected  cer- 
tain beams,  scales  and  balances,  and 
weights,  in  the  possession  of  Henry  Booth, 
late  of  the  said  parish,  labourer,  who  was 
selling,  offering  and  exposing  for  sale  cer- 
tain goods  (to  wit),  pork,  bacon  and 
cheese,  in  a  certain  public  thorough&re 
there;  and  that,  upon  such  inspection  and 
examination,  he  found  that  the  said  Henry 
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Bootii  then  and  there  had  in  his  posses- 
sion a  certain  weighing  machine  (to  wit), 
a  spring  balance,  which  was  incorrect  and 
unjust,  contrary  to  the  form  of  the  statute 
in  such  case  made  and  provided,"  was 
heard  and  determined  by  us,  the  said 
parties  respectively  being  then  present, 
and  upon  such  hearing  the  appellant  was 
duly  convicted  before  us  of  the  said  of- 
fence, and  we  adjudged  him  to  pay  a 
penalty  of  sixpence  and  nine  shillings  and 
sixpence  costs,  or,  in  default  of  payment, 
to  be  imprisoned  in  the  house  of  correction 
at  Maidstone  for  seven  days. 

Upon  the  hearing  of  the  information,  it 
was  proved  on  the  part  of  the  respondent, 
and  found  as  a  fact,  that  on  the  day 
named  in  the  information,  he  found  the 
appellant  with  a  horse  and  cart  on  the 
highway  in  the  parish  of  East  Farleigh, 
within  his  jurisdiction ;  the  cart  was  la- 
den with  pork,  bacon  and  cheese,  which 
the  appellant  was  selling,  offering  and 
exposmg  for  sale  on  the  highway.  The 
respondent  then  proceeded  to  examine  a 
weighing  machine,  called  a  spring  balance, 
which  the  appellant  had  in  his  possession, 
and  which  was  being  used  by  lum  for  the 
purpose  of  weighing  or  selling  the  before 
mentioned  articles  of  food;  and,  on  its 
being  tested,  the  respondent  found  that 
the  spring  balance  was  incorrect  and  un- 
just, inasmuch  as  it  gave  seventeen  ounces 
to  tiie  pound  weight  avoirdupois,  being 
one  ounce  against  the  seller,  and  in  favour 
of  the  purchaser,  and  upon  ascertaining 
this  fact  he  at  once  seized  the  spring 
balance. 

On  the  part  of  the  appellant,  it  was 
contended  that  the  statute  being  intended 
for  the  protection  of  the  public,  could  ap- 
ply only  to  cases  in  which  the  balance  was 
m  favour  of  the  party  using  it,  and  could 
not  apply  to  cases  where  the  only  result 
of  using  the  balance  on  a  sale  was  a  bene- 
fit to  the  purchaser,  for  whose  protection 
the  statute  was  framed,  and  that  the  ap- 
pellant intended  and  committed  no  &aud. 
We,  however,  finding  that  the  balance 
could  have  been  used  for  the  purpose  of 
buying  as  well  as  selling,  and  whilst  it 
was  in  the  possession  of  a  person  trading 
in  the  manner  and  under  the  circum- 
stances hereinbefore  stated,  was,  in  fact, 
incorrect  and  unjust, were  of  opinion  that 


it  was  liable  to  be  seized  by  the  respond- 
ent, although  no  &aud  on  the  public  was 
intended  to  be  committed  by  the  appellant, 
and  that  the  evidence  gfiven  before  us 
brought  the  case  within  the  operation  of 
the  said  2nd  section  of  the  Act,  22  &  23 
Vict.  c.  56,  and  5  &  6  Will.  4.  c.  63,  in- 
corporated therewith,  and  we  gave  our 
determination  against,  and  convicted  the 
appellant  in  the  manner  before  stated. 

The  question  of  law  arising  on  the 
above  stotement  for  the  opinion  of  this 
Court  therefore  is — Whether  the  spring 
balance  found  under  the  circumstances 
before  stated  was  liable  to  be  seized,  and 
the  appellant  liable  to  be'  convicted  ? 

If  the  Court  should  be  of  opinion  that 
the  said  conviction  was  legally  and  pro> 
perly  made,  and  the  appellant  is  liable  as 
aforesaid,  then  the  said  conviction  is  to 
stand ;  but  if  the  Court  should  be  of 
opinion  otherwise  then  the  said  informO' 
tion  is  to  be  dismissed. 

Otbbons,  for  the  appellant. — The  con- 
viction was  wrong.  No  fraud  waa  in- 
tended  ;  and  if  a  seller  on  a  highway  uses 
a  balance  whiph  tells  against  himself  he 
does  not  commit  any  offence  ander  section 
3  of  22  &  23  Vict.  c.  56.  There  is  no 
preamble  to  the  statute,  but  it  refers  to 
5  &  6  Will.  4.  c.  63.  Thrao  is,  however, 
no  provision  in  that  statute  under  which 
this  conviction  can  be  supported.  In 
Oarr  v.  Stringer  (1)  the  conviction  was 
upheld,  but  the  charge  in  that  case  was 
n^e  under  the  28th  section  of  5  &  6 
Will.  4. 0.  63,  so  that  the  decision  does  not 
apply.  The  leg^lature  did  not  mean  that 
tnere  must  be  absolute  perfection  in  a 
spring  balance,  but  that  the  public  should 
be  protected.  A  man  cannot  be  found 
guilty  of  committing  such  on  offence 
against  himself. 

Barrow,  for  the  respondent. — Fraud  is 
not  a  necessary  ingredient  in  this  offence. 
A  person  who  travels  about  with  an  in- 
correct balance  may  buy  as  well  as  sell ; 
and,  being  a  buyer,  he  would  defraud  the 
person  selling' to  him.  The  policy  of  the  law 
was  to  prohibit  the  useof  incorrectweights, 
measures,  balances,  &o.  This  is  clear 
from  the  28th  section  of  5  &  6  Will.  4. 

4 

(1)  87  law  J.  Bep.  (n.8.)  M.C.  120;  a.  e.  Lav 
Bep.  S  Q.B.  438, 
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c.  63,  whicli  may  be  looked  at  for  the  pnr> 

pose  of  discovering  what  the  intention 
and  policy  of  the  legislature  was,  although, 
no  doubt,  the  present  information  was  not 
framed  npon  that  section. 

Blackbttbn,  J. — In  constming  a  penal 
statute,  we  must  consider  not  merely  the 
policy  of  the  legislature,  but  whether  the 
thing  isprohibited.  The  28th  section  of 
5  4;  6  Will.  4.  c.  63,  is  confined  to  the 
use  or  possession  of  weights,  steelyards  or 
weighing  machines  in  shops,  warehouses, 


&c.,  and  does  not  apply  to  the  case  of  a 

ihighwOT, 
pellant  was  in  this  case.     It  would  be 


man  selling  upon  the  highwi^,  as  the  ap- 


monstrous  to  hold  that,  in  the  absence  of 
all  fraud,  a  man  who,  in  selling  goods, 
uses  a  weight  which  is  merely  unjust  to 
himself  should  be  liable  to  conviction 
under  section  8  of  22  &  28  Vict.  c.  56. 

QuAiN,  J. — ^If  there  had  been  an  enact- 
ment in  the  3rd  section  that  it  should  not 
be  lawful  for  a  seller  to  use  an  incorrect 
balance  this  conviction  might  be  proper, 
but  there  is  no  such  enactment,  and  this 
balance  was  not  unjust  as  against  the 
buyer,  which  is  what  the  legislature  must 
have  meant.  The  case  of  a  seller  cheating 
himself  was  not  thought  of. 

Judgment  for  the  a^eUant. 

Attomejfi — Hairis  &  Finch,  for  appellant ;  Palmer, 
Bull  &  Fry,  for  respondent. 


1873, 
May  31 


4 


[IN  THE  COUBT  OF  QUEEN'S  BENCH.] 

TBI  QUEEN  V.  THE    CHESHIBE 

LINES   COHHITTEE. 

SAME  V.  SAME. 

Special  Gonsiable — Apjpmntment  of — 1  ^ 
2  Will.  4.  c.  41 — Order  for  Payment  of — 
1^2  Vict.  c.  80 — Bight  to  he  heard  against 
such  Orden  being  made. 

Under  1^2  WiU  4.  e.  Ufjrtstiees  of  the 
peace  may  appoint  tpeeial  consialles,  if  it 
M  made  to  appear  to  them  wpon  oaih  of  any 
credible  witness  thai  a  tunvuM  or  riot  may 
be  reasonably  apprehended,  and  if  they  a/re 
of  opinion  thai  the  ordinary  cjieers  ap- 


pointed for  preserving  thepeaoe  are  not  sugL 
dent. 

Under  1^2  Viet.  e.  80,  justices  are 
empowered,  wpon  being  satisfied  upon  the 
oaths  of  three  credible  witnesses,  that  the 
appointment  of  such  special  (xmstables  was 
occasioned  by  the  behaviour,  and  reasonahlt 
apprehension  of  the  behaviour,  of  persons 
employed  upon  railway  works,  to  make  an 
order  for  tlie  payment  of  su^h  special  con- 
stables upon  the  treasurer  or  other  officer 
having  the  control  of  the  funds  of  any  com- 
pany carrying  on  such  works : — 

Held,  that  before  such  last-mentioned 
order  is  made  an  opportunity  mutt  le 
afforded  to  the  persons  upon  whom  it  it 
proposed  to  be  made  to  be  heard  against  U. 

These  were  rules  calling  upon  the  pro- 
secutor to  shew  cause  why  an  oider, 
dated  6th  of  July,  1872,  and  made  by  two 
justices,  appointing  Joseph  Hume  to  act 
as  a  special  constable,  and  another  order, 
dated  29th  of  July,  1872,  whereby  the 
defendants  were  ordered  to  pay  to  the  said 
Joseph  Hume  the  sum  of  32.  9s.  Id., 
should  not  be  quashed,  on  the  ground 
that  the  defendants  had  no  notice  of  the 
application  for  the  orders  respectively, 
and  no  opportunity  of  shewing  cause 
against,  or  of  resisting  the  mudng  of 
them. 

The  two  orders  were  respectively  as 
follows — 

"  Whereas  it  hath  been  made  to  appear 
to  us,  the  undersigned,  two  of  her 
Majesly's  justices  of  the  peace  for  the  said 
county  of  Chester,  acting  in  and  for  the 
division  of  Eddisbury,  in  the  same  county, 
npon  the  respective  oaths  of  Qeorge 
Okell,  Joseph  Jackson  and  Henry  Bffi- 
wick,  all  of  the  township  of  Barrow,  in 
the  said  division  of  Eddisbury,  gentlemen, 
credible  witnesses  in  that  behalf,  that  a 
tumult  and  riot  may  be  reasonably  appre- 
hended in  the  said  township.  Now  we 
the  said  justices  being  of  opinion  that  the 
ordinary  officers  appointed  for  preserving 
the  peace  in  the  said  township  are  not 
sufficient  for  the  preservation  of  the 
peace  therein,  and  for  the  protection  of 
the  inhabitants,  and  the  security  of  the 
property  in  the  said  township,  do,  by  this 
precept  in  writing  under  our  bands,  in 
pursuance  of  the  Act  of  1  ^  2  Will.  ^ 
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entitled  an  Act  for  amending  the  laws 
relative  to  the  appointment  of  special 
constables,  and  for  the  better  preservation 
of  the  peace,  nominate  and  appoint 
Joseph  Hume  to  act  as  special  constable 
for  the  preservation  of  the  public  peace, 
and  for  the  protection  of  the  inhabitants 
and  the  security  of  the  property  within 
the  said  township,  for  the  period  of 
twelve  calendar  months  from  the  day  of 
the  date  hereof.  .  Given  under  our  hands 
at  Frodsham,  in  the  county  of  Chester, 
this  6th  day  of  July,  in  the  year  of  our 
Lord  1872. 

"  J.  H.  Hayes. 

"E.Abbott  Wright." 
"Whereas,  on  the  6th  day  of  July 
instant,  John  Higson  Hayes  and  Edward 
Abbott  Wrighf,  Esquires,  two  of  Her 
Majesty's  justices  of  the  peace  in  and  for 
the  county  of  Chester,  usually  acting  for 
the  division  of  Eddisbnry  in  the  same 
county,  in  which  division  the  township  of 
Barrow,  in  the  neighbourhood  of  the 
works  of  the  Chester  and  West  Cheshire 
Junction  Railway,  then  and  now  in 
progress,  is  situate,  did,  in  pursuance  of 
an  Act  made  and  passed  in  the  session  of 
Parliament,  held  in  the  first  and  second 
years  of  William  4th,  intituled  'An  Act 
for  amending  the  laws  relative  to  the  ap- 
pointment of  special  constables,  and  for 
the  better  preservation  of  the  peace,'  by 
precept  in  writing  under  their  hands, 
nominate  and  appoint  Joseph  Hume  to 
act  as  a  special  constable  for  the  said 
township  of  Barrow,  in  the  neighbour- 
hood of  the  said  works,  for  the  preserva- 
tion of  the  public  peace,  and  for  the 
protection  of  the  inhabitants  and  security 
of  the  property  within  the  same  for  the 
period  of  twelve  calendar  months  from 
the  day  of  the  date  thereof.  And  whereas 
the  oath  in  such  case  made  and  provided 
was  on  the  day  aforesaid  duly  ad- 
ministered by  the  justices  aforesaid  to  the 
said  Joseph  Hume,  and  he  accordingly 
took  upon  himself  the  execution  of  the 
said  office.  And  whereas  it  hath  been 
made  to  appear  to  us  Samuel  Woodhouse 
and  John  Higson  Hayes,  Esquires,  two 
of  Her  Majesty's  justices  of  the  peace  in 
and  for  the  county  aforesaid,  usually 
acting  for  the  division  aforesaid,  on  the 
oath  of  three  credible  witnesses,  to  wit, 


George  Okell,  Joseph  Jackson,  and  Henry 
Beswick,  that  the  appointment  of  the 
said  special  constable  as  aforesaid  was 
occasioned  by  the  behaviour  and  reason- 
able apprehension  of  the  behaviour  of  the 
persons  employed  upon  the  said  railway 
works.  Now  we  the  justices  last  above- 
named  having  duly  examined  into  the 
premises,  do  hereby  in  pursuance  of  an 
Act  made  and  passed  in  the  session  of 
Parliament  held  in  the  first  and  second 
years  of  the  reign  of  her  present  Majesty, 
intituled  'An  Act  for  the  payment  of  con- 
stables for  keeping  the  peace  near  Public 
Works,'  order  you  the  said  Cheshire 
Lines  Committee,  having  the  control  or 
custody  of  the  funds  for  making  and 
carrying  on  the  said  Chester  and  West 
Cheshire  Junction  Railway,  to  pay  to  the 
said  Joseph  Hume  the  sum  of  32.  9«.  Id, 
for  his  trouble,  loss  of  time,  and  expenses 
incurred  by  him  in  serving  as  such  special 
constable  from  the  said  6th  day  of  July 
instant  to  this  day,  the  same  being  such 
reasonable  allowance  for  the  same  as  to 
us  the  said  justices  seems  proper. 

"  Given  under  our  hands  and  seals  at 
the  Abbey  Arms  Inn  [in  Oakmere  in  the 
division  and  county  aforesaid,  this  29th 
day  of  July,  1872. 

"  S.  Woodhouse. 
"J.  H.  Hayes." 

It  appeared  from  the  affidavits  that  the 
defendants  have  the  management  of 
certain  railways  and  the  control  of  the 
funds  and  revenue  thereof,  by  the 
authority  of  the  Cheshire  lines  Transfer 
Act,  1865.  Before  the  maJdng  of  the 
said  orders  no  notice  had  been  given  to 
the  defendants,  and  no  opportunity 
was  afforded  to  them  of  shewing  cause 
against,  or  of  resisting  the  same. 

M'Intyre  shewed  cause  against  the 
rules  (1). — As  to  the  first  order  it  is  sub- 
mitted that  there  was  no  necessity  to 

(1)  1  &  2  Will.  4.  c.  41.  s.  1.  "In  all  cases 
where  it  shall  be  made  to  appear  to  any  two  or 
more  justices  of  the  peace  of  any  county,  riding, 
or  division,  having  a  separate  commission  of  the 
peace,  or  to  any  two  or  more  justices  of  the 
peace  of  any  liberty,  franchise,  city  or  town  in 
England  and  Wales,  upon  the  oath  of  any  csedible 
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give  any  notice  to  the  defendants.  The 
1  &  2  Will.  4.  0.  41.  B.  1,  gives  power  to 
the  justices  to  act  upon  its  being  proved 
to  their  satisfiustion  that  a  tumult  and 
riot  might  be  reasonably  apprehended. 

witness,  that  any  tumult,  riot  or  felony  has  taken 
place,  or  may  be  reasonably  apprehended  in  any 
parish,  township  or  place  sitnate  within  the 
division  or  limits  for  which  the  said  respective 
Justices  nsnally  act,  and  sach  justices  shall  be  of 
opinion  that  the  ordinary  officers  appointed  for 
preserving  the  peace  are  not  sufficient  for  the 
preservation  of  the  peace,  and  for  the  protection 
of  the  inhabitants  and  the  secority  of  the  property 
in  any  snch  parish,  township  or  place  as  afore- 
said, then,  and  in  every  snch  case  such  justices, 
or  any  two  or  more  justices  acting  for  the  same 
division  or  limits,  are  hereby  authorised  to  nomi- 
nate and  appoint,  by  precept  in  writing  under 
their  hands,  so  many  as  they  shall  think  fit  of  the 
householders  or  other  persons  (not  legally  exempt 
from  serving  the  office  of  constable)  residing  in 
such  parish,  township  or  place  as  aforesaid,  or  in 
the  neighbourhood  thereof,  to  act  as  special  con- 
stables, for  such  time  and  in  snch  manner  as  to 
the  said  justices  respectively  shall  seem  fit  and 
necessary  for  the  preservation  of  the  public  peace, 
and  for  the  protection  of  the  inhabitants,  and 
the  secoiity  of  the  property  in  snch  parish,  town- 
ship 01  place;  ....  provided  always,  that 
"whenever  it  shall  be  deemed  necessary  to  nomi- 
nate and  appoint  such  special  constable  as  afore- 
said, notice  of  snch  nomination  and  appointment, 
and  of  the  circumstances  which  have  rendered 
such  nomination  and  appointment  expedient,  shall 
be  forthwith  transmitted  by  the  justices  making 
snch  nomination  and  appointment  to  one  of  Her 
Majesty's  principal  Secretaries  of  State,  and  to 
the  Lieutenant  of  the  county." 

lie  2  Vict.  c.  80.  8.  1.  "It  shall  be  made  to 
appear  to  any  two  or  more  justices  of  the  peace 
of  any  coun^,  riding  or  division,  haring  a  sepa- 
rate commission  of  the  peace,  or  of  any  liberty, 
franchise,  dty,  town  or  borough,  in  England  or 
Wales,  on  the  oath  of  three  or  more  credible 
witnesses,  that  the  appointment  of  such  special 
constables  has  been  occasioned  by  the  behaviour, 
W  by  reasonable  apprehension  of  th?  bebaTioni  of 


As  to  the  second  order,  it  is  sabmitted 

that  the  statute  14  2  Vict.  o.  80.  s.  1, 
gives  power  to  make  it  upon  the  oath  of 
three  credible  witnesses.  It  appears  on 
the  &>ce  of  the  order  that  there  was  the 
oath  of  three  such  witnesses,  and  if  the 
appointment  of  Joseph  Hume  was  good, 
as  it  clearly  was,  he  would  be  entitled  to 
be  paid  for  his  services  as  special  con- 
stable. Before  making  the  order  the 
justices  had  only  to  ascertain  by  the 
oaths    of    the  three  credible  witnesaea, 

the  persons  employed  upon  any  railway,  canal  or 
other  public  work  made  or  carried  on  under  the 
authority  of  parliament  within  the  district  or 
division  for  which  snch  justices  usually  act,  it 
shall  be  lawfhl  for  such  justices  as  aforesaid,  at 
any  time  not  exceeding  one  calendar  month  next 
after  snch  appointment,  to  make  orders  &om  time 
to  time  upon  the  treasurer  or  other  ofB.cer  who 
shall  have  the  control  or  cnstody  of  the  funds  of 
any  company  making  or  carrying  on  such  lailrosd, 
canal  or  other  public  work,  for  the  payment  of 
such  reasonable  allowances  for  their  trouble,  loss 
of  time  and  expenses  to  such  special  constables, 
who  shall  have  so  served  or  be  then  serving,  as  to 
the  said  justices  shall  seem  proper." 

Section  2.  *'  And  be  it  enacted  that  if  it  shall 
appear  to  the  Secretary  of  State  that  there  was  no 
need  for  the  appointment  of  such  special  con- 
stables, or  that  a  greater  number  of  fecial 
constables  was  appointed  than  was  needed  by 
reason  of  the  behaviour,  or  reasonable  appnhen- 
sion  of  the  behaviour,  of  the  persons  employed  on 
such  railroad,  canal  or  other  public  works  u 
aforesaid,  the  Secretary  of  State  shall  have  power 
to  disallow  any  such  order,  or  to  reduce  the 
amount  ordered  to  be  paid  by  any  such  order,  in 
such  manner  as  to  him  shall  seem  just,  acecnding 
to  the  circumstances  of  each  case;  and  in  snch 
case  the  order  shall  be  of  no  force,  or  shall  be  of 
force  for  such  reduced  amount  only,  as  the  case 
may  be ;  and  the  whole  of  such  expenses  in  case 
the  whole  shall  be  disallowed,  or  so  much  thereof 
as  shall  exceed  such  reduced  amount,  if  a  part 
shall  be  allowed,  shall  be  defrayed  out  of  the  public 
rates  of  such  county,  riding  or  division,  liberty, 
franchise,  city,  town  or  borough,  af  if  tl)i8  Act 
had  not  been  made," 
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whether  or  not  tiie  appointment  was 
occasioned  by  the  behaviour  of  the  per- 
sons emplojed  upon  the  railway  works 
of  the  defendants.  There  is  nothing  to 
shew  that  any  notice  to  the  defendants 
was  necessary.  If  it  was  intended  that 
they  should  have  notice,  the  statute  would 
have  provided  a  proceeding  by  summons. 
If  the  defendants  are  entitled  to  have 
notice,  so  ought  the  ratepayers  of  the 
county,  &c.,  if  the  Secretary  of  State 
interferes  nnder  the  provisions  of  1  &  2 
Vict.  c.  80.  s.  1.  That  cannot  have  been 
intended,  and  it  would  seem  that  the 
Legislature  did  not  contemplate  that 
there  should  be  any  opportunity  of  ■re- 
sisting the  order  further  than  by  appeal- 
ing to  the  Secretary  of  State,  who  might 
reduce  the  amonnt  ordered  to  be  paid  or 
disallow  it  altogether. 

He  referred  to  Bonaker  v.  Evans  (2). 

HolJcer  and  Beresford,  in  support  of  the 
rule. — Probably  it  cannot  be  successfully 
contended  that  the  defendants  were  en- 
titled to  notice  before  the  appointment  of 
the  special  constable  was  made,  but  the 
second  order  is  invalid,  because  it  was 
made  contrary  to  the  clear  rule  of  law 
laid  down  in  Bonaker  v.  Evcms  (2),  Oapel 
V.  ChUd  (3),  The  Qtieeti  v.  Benn  (4),  and 
many  other  cases.  The  making  the  order 
was  a  jndicial  proceeding.  Unless  the 
justices  had  the  witnesses  before  them, 
it  was  impossible  to  say  that  they  were 
credible,  or  that  the  appointment  was  oc- 
casioned  by  the  behaviour  of  the  de- 
fendants' workmen.  If  the  Legislature 
had  contemplated  an  appeal  to  the  Secre- 
tary of  SUite,  some  machinery  would 
have  been  provided.  The  defendants  had 
a  right  to  object  to  the  order  being  made. 

Blackburn,  J. — The  rule  which  relates 
to  the  first  order  made  on  the  6th  of  July 
must  be  discharged.  There  is  no  ground 
for  saying  that  tiie  justices  did  not  make 
a  proper  inquiry^  before  making  that 
order,  and  there  is  nothing  to  shew  that 
notice  ought  to  have  been  given  to  the 
defendants  that  the  application  was  about 

(2)  16  Q.B.  Bap.  162;  s,  c.  20  Law  J.  Rep. 
(»j.)  Q,.B.  137. 

(3)  2  Cr.  &  J.  668 ;  »,  c.  1  I*w  J.  Kep.  (if.s.) 
Kzch.  206. 

(4)  6  Term  Bep.  198. 


to  be  made,  but  it  appears  to  me  that  the 
order  of  the  29th  July  must  be  quashed, 
on  the  ground  that  from  the  veiy  nature 
of  the  proceeding  the  defendants  ought 
to  have  had  an  opportunity  of  objecting 
to  the  order  being  made  upon  them,  that 
they  should  pay  the  expenses  of  the 
special  constable.  The  general  rule  of 
law  applicable  to  the  subject  is  laid  down 
in  the  judgment  given  in  the  Exchequer 
Chamber  in  Bonaker  t.  Evans  (2),  where 
Parke,  B.,  said,  "We  feel  no  difficulty  in 
deciding  that  before  the  issuing  of  the 
sequestration  the  incumbent  ought  to 
have  had  an  opportunity  afforded  him  of 
rebutting  the  implied  charge  of  dis- 
obedience to  the  monition  in  uie  one  case 
and  of  wilAil  absence  in  the  other,  or  for 
offering  a  lawful  excuse  for  either ;  unless 
the  Act  of  Parliament  shews  the  intention 
of  the  Legislature  to  be  that  the  bishop 
should  act  in  such  a  proceeding  ex  parte, 
without  hearing  the  person  to  be  pun- 
ished. It  does  not  appear  to  us  that  any 
clauses  in  this  Act  of  Parliament  (1  &  2 
Vict.  c.  106)  raise  any  inference  that  the 
Legislature  meant  to  authorise  the  bishop 
to  depart  from  the  usual  course  of  justice, 
and  to  proceed  ex  parte,  or  it  would  h,aye 
done  so  in  express  terms.  .  .  .  The  Act 
of  Parliament  in  question  in  the  case  of 
Gapel  v.  Child  (3),  namely  the  57  (Jeo.  3. 
c.  99.  s.  50,  which  authorised  the  bishop 
to  proceed  either  of  his  own  knowledge 
or  upon  proof  by  affidavit,  afforded  a  very . 
strong  argument  in  favour  of  such  an 
intention,  yet  it  did  not  prevail.  There 
is  no  part  of  the  Act  Which  leads  to  any- 
thing like  so  strong  an  inference  of  an 
intent  to  dispense  with  this  great  prin- 
ciple of  justice,  that  a  man  is  not  to  be  ' 
condemned  unheard.  ...  It  is  essential 
that  the  charge  should  be  intimated  to 
the  supposed  delinquent,  and  that  he 
should  have  a  fiur  opportunity  of  re- 
butting it."  In  the  present  case  the 
1  &  2  Vict.  0.  80.  B.  1,  gives  power  to 
make  the  order  in  these  terms — [His 
Lordship  read  the  words  of  the  section.] 

It  is  noticeable  that  the  effect  of  the 
order  is  to  cause  the  defendants  to  pay 
money,  and  therefore  prima  facie,  accord- 
ing to  the  general  rule  which  I  have 
referred  to,  and  in  accordance  with  the 
decision  in  Capel  v.  OhUd  (3),  it  ought 
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not  to  have  been  made  without  giving  the 
defendants  an  opportnnity  to  shew  cause 
against  it.  There  is  nothing  to  shew 
that  the  Legislature  intended  in  this 
matter  to  dispense  with  the  operation  of 
the  general  rale.  It  does  not  rollow  from 
the  fact  that  the  order  mnst  be  made 
npon  the  oaths  of  three  credible  witnesses 
that  it  was  intended  that  the  company 
should  not  have  an  opportunity  of  being 
heard.  There  is  nothmg  to  shew  that 
they  could  be  summoned  before  the 
Secretary  of  State.  It  would  be  better 
and  more  just  that  notice  should  be  given, 
and  I  cannot  think  that  the  order  can  be 
looked  upon  as  being  a  summons  to  . 
attend  before  the  Secretary  of  State  to 
shew  that  the  order  ought  not  to  have 
been  made.  Information  ought  to  have 
been  given  in  some  way  or  otiier,  so  that 
they  might  have  an  opportunity  of 
shewing  that  the  appointment  of  the 
constable  was  not  occasioned  by  any  rea- 
sonable apprehension  of  the  behaviour  of 
the  persons  employed  upon  their  works. 

QuAiN,  J, — I  am  entirely  of  the  same 
opinion.  The  general  rule  of  law  appli- 
cable to  this  case  is  laid  down  by  Parke, 
B.,  in  Bonaker  v.  Evans  (2)  where  he 
says,  "  no  proposition  can  be  more  clearly 
established  than  that  a  man  cannot  incur 
the  loss  of  his  liberty  or  property  for  an 
offence  by  a  judicial  proceeding,  until  he 
has  had  a  fair  opportunity  of  being  heard 
before  it  was  issued;  unless  indeed  the 
Legislature  has  expressly  or  impliedly 
given  an  authority  to  act  without  that 
necessary  preliminary."  This  is  laid  down 
in  Bagg's  Case  (5),  and  in  The  King  v. 
The  Unwertity  of  Cambridge  (6),  The  King 
T.  Bonn  (7),  and  The  King  v.  Gaskiii  (8), 
and  in  many  other  cases  ;  and  more  par- 
ticularly in  that  of  Gapel  v.  ChUd  (3),  in 
which  Baron  Bayley  says,  "  I  know  of  no 
case  in  which  you  are  to  have  a  judicial 
proceeding,  by  which  a  man  is  to  be  de- 
prived of  any  part  of  his  property  with- 
out an  opportunity  of  being  heard  in  his 
defence."  That  case  is  a  very  strong  one, 
as  it  shews  how  clearly  the  Court  adhere 
to  that  great  principle  of  justice,  that  in 

is)  11  B«p.  99. 
6)  1  Str.  657. 
7)  6  Term  Bep.  198. 
8)  8  Ibid.  209. 


eveiy  judicial  proceeding:  Qui  giatwt 
aliquid  pwrte  inauditd  alterd  cequum  licet 
atatuerit  h'avd  mquus  fuit.  The  question 
then  arises,  was  the  making  of  the  last  of 
these  orders  a  judicial  proceeding,  and  if 
BO,  has  the  right  to  be  heard  against  it 
been  taken  away  either  expressly  or  im- 
pUedly  P  It  seems  to  me  that  it  was  a 
judicial  proceeding.  Under  the  1  <fc  2 
Will.  4.  c.  41,  justices  have  power  to 
make  the  appointment  of  the  special 
constable  upon  the  ex  parte  statement  of 
witnesses,  and  the  defendants  had  nothing 
to  do  with  that  order,  but  then  wte  come  to 
the  second  proceeding,  which  is  for  the 
purpose  of  obtaining  an  order  for  the 
payment  of  the  special  constable,  such 
payment  to  be  made  by  the  defendants, 
on  the  ground  of  the  behaviour  of  their 
workmen.  That  was  a  matter  which - 
was  not  before  the  justices  npon  the 
occasion  of  making  the  first  order; 
it  was  a  new  question  to  be  determined 
by  the  justices,  and  the  proceeding  was 
in  the  strictest  sense  of  the  word  a  judi- 
cial one.  If  the  justices  were  satisfied 
upon  the  oath  of  three  credible  witnesses 
that  the  appointment  of  the  special 
constable  was  caused  by  a .  reasonable 
apprehension  of  the  behaviour  of  the 
persons  employed  upon  the  works  of 
the  defendants,  they  had  full  authority 
to  make  the  order  for  payment  upon 
the  defendants.  That  order  could 
be  enforced  by  distress,  as  appears  fixim 
section  3,  and  the  case  clearly  &ll8 
within  the  general  rule  to  which  I  have 
referred.  It  does  not  at  all  follow  &om 
the  &ct  that  an  appeal  might  be  made  to 
the  Secretary  of  State  that  the  defendants 
had  not  a  right  to  be  heard  against  the 
making  of  <£e  order.  Neither  expressly 
nor  impliedly  does  the  Act  take  away  the 
right  to  be  heard,  and  therefore  I  agree 
with  my  brother  Blackburn  that  the 
second  order  must  be  quashed. 

Bule  discharged  as  to  the  first  order. 
'    Rule    absolute    to   quash    the  second 
order. 

Attorneys — Fhilpot,  for  the  prosecutor;  Cimliffe 
&  B^umont,  agents  for  Lingards  &  Kewby, 
Hanchester,  for  appellants. 
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[m  THB  CXJUBT  OP  COMMON  PLEAS.] 
(In  Uie  Second  Dwiaion  of  the  Court.) 


1878.     1 
April  22.  / 


KICHOLLS  V.  HALL.* 


PenaJiy — Evidence  of  Seienter — Oontct- 
gious  Diseases  (Animals)  Act,  1869  (32  ^ 
83  Viet.  e.  70.  ss.  75,  103)— Ammals  Order 
of  1871,  part  JI.  sect.  19 — Discovery  of 
Disease — Contravention  of  Order — Appeal 
from  Justices — Costs. 

By  the  19th  rule,  part  II.  of  the 
Animals'  Order  of  1871,  made  wider  the 
Contagious  Diseases  (Animals)  Act,  1869, 
sec.  75,  every  person  homing  i/n  his  pos- 
session, or  imder  his  charge,  an  ammal  af- 
fected with  a  contagious  disease,  is  reqmired, 
with  ail  practicable  speed,  to  give  notice  to 
a  poUce  constable  of  the  fact  of  the  animal 
being  so  affected;  and  by  the  103rd  section 
of  the  Act,  if  amy  person  acts  in  contraven- 
tion of  amy  Order  of  CffunoU,  he  shaU  be 
liable  to  a  penalty  not  exceeding  201.,  or 
when  such  offence  is  committed  in  respect  of 
more  than  four  animals,  a  penalty  not  ex- 
ceeding 51.  for  each  animal.  A  person  was 
convicted  of  neglecting  to  give  the  notice  re- 

r'  ed  by  the  ahove  Order,  that  animals  in 
possession  were  affected  with  the  foot 
and  mouih  disecue,  upon  a  complaint,  where 
no  evidence  was  given  to  prove  that  the  de- 
fendant knew  that  the  animals  were  so 
affected : — ^Held,  that  evidence  was  necessary 
to  shea  that  the  defendant  knew  that  the 
animals  were  so  affected,  and  that  the  con- 
viction nvust  be  quashed. 

The  complaint  was  preferred  by  the  In- 
spector of  Police  against  a  cattle  dealer : — 
Held,  that  the  appellant  hairing  been  con- 
victed of  an  offence,  and  homing  shewn 
that  he  ought  not  to  home  been,  the  convic- 
tion should  be  ^pJMshed  with  costs  to  the 
appellant. 

Case  stated  by  Justices,  under  20  &  21 
Vict.  c.  48. 

At  the  Petty  Sessions,  holden  at  New- 
port Pagnell,  in  Bncks,  on  the  2nd  of 
October  last,  a  complaint  preferred  by 
the  respondent,  Inspector  of  Police,  of 
Newport  Pagnell,  against  the  appelhint^ 
a  cattle  defJer,  came   on   for    hearing, 

*  Coism  Keating,  J.,  and  HonymaD,  J. 
Kbw  Sxbiis,  43,— Mao.  Cas. 


wherein  the  respondent  complained  that 
on  the  7th  of  Angnst,  1872,  the  ap- 
pellant, at  Moulsoe,  in  Backs,  then  and 
there  having  in  his  possession  certain 
animals,  to  wit,  fire  hetui  of  cattle  affected 
with  a  contagions  or  infections  disease 
called  the  foot  and  month  disease,  did 
neglect  to  give  notice,  with  all  practicable 
speed,  to  a  police  constable  of  the  £EU!t  of 
the  said  aTiimalB  being  so  affected,  con- 
traiY  to  the  General  Order  of  the  Lords 
of  the  Privy  Gonncil,  in  snch  case  made 
and  provided.  It  appeared  that  tiie  re- 
spondent saw  in  a  field,  on  the  3rd  of 
Angost  last,  in  the  occapation  of  the  ap- 
pellant, five  animals,  apparently  snffering 
from  the  foot  and  month  disease,  and 
that  the  appellant  had  not  given  any 
notice  to  the  respondent  of  that  fact.  The 
respondent  did  not  call  the  attention  of 
the  appellant,  or  any  of  4iis  servants,  to 
the  animals.  A  veterinary  snrgeon  on 
the  7th  of  Angnst,  at  the  request  of  the 
respondent,  inspected  the  said  animals, 
being  in  the  same  place,  and  they  were 
then  BufTeiing  &om  the  foot  and  month 
disease.  It  was  contended,  on  behalf 
of  the  appellant — first,  that  before  he 
oonld  be  convicted  of  the  offence  alleged, 
it  mnst  be  proved  that  the  animals  were 
so  a&ected  with  the  foot  and  month 
disease  to  his  knowledge,  and  that  there 
was  no  evidence  adduced  to  prove  that ; 
secondly,  that  it  was  consistent  with  the 
evidence  that  the  appellant  might  have 
given  the  required  notice  to  some  police 
constable  other  than  the  respondent ;  and 
thirdly,  that  a£  it  was  proved  that  the  in- 
spector of  police  knew  on  the  7th  day  of 
August  that  the  five  animals  belonging 
to  the  appellant  were  suffering  from  the 
said  disease,  the  appellant  was  not  g^iy 
of  any  offence  in  neglecting  himself  to 
give  notice.  We  overruled  the  objec- 
tions and  convicted  the  appellant,  and 
ordered  him  to  pay  a  penalty  of  101.  and 
costs. 

We  held  that  it  was  onnecessaiy  to 
prove  that  the  appellant  knew  that  the 
animals  were  so  affected,  or  for  the  re< 

rndent  to  give  affirmative  evidence  that 
appellant  had  not  given  notice  to 
other  constables,  but  there  was  no  evi- 
dence before  us  to  shew  that  the  appellant 
knew  that  the  said  animals  were  so  af* 
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fected  nntil  he  was  served  with  a  sammons 
for  the  said  alleged  offence. 

The  questions  for  the  Conrt  were  whe- 
ther, in  order  to  convict  the  appellant  of 
the  said  offence,  it  was  safflcient  to  prove 
that  the  said  animals  were  so  affected, 
and  that  the  appellant  did  not  give  notice, 
without  giving  evidence  that  the  appel- 
lant knew  they  were  so  affected.  Secondly, 
Whether,  in  order  to  prove  that  the  ap- 
pellant did  not  give  notice  as  required  by 
the  said  order  in  coonoil,  it  was  sufficient 
to  prove  that  he  did  not  give  notice  to 
the  inspector  of  the  district.  Thirdly, 
Whether,  as  the  inspector  was  aware  that 
the  said  animals  were  so  affected,  it  was 
necessary  for  the  appellant  to  give  him 
notice  of  the  &ct  P  If  the  Conrt  shall 
answer  the  said  questions  in  the  affirma- 
tive, the  said  conviction  is  to  be  affirmed. 
If  the  Conrt  shall  answer  either  of  the 
said  questions  in  the  negative,  the  said 
conviction  is  to  be  quashed. 

Qraha/iii,  (Baymond  with  him),  for  the 
appellant,  referred  to  the  32  &  33  Vict, 
c.  70.  88.  75, 103,  and  the  Order  of  Coun- 
cil of  1871,  part  iL  rule  19,  and  contended 
that  there  ought  to  have  been  some  evi- 
dence that  the  defendant  knew  that  the 
animals  were  affected  with  the  disease. 
It  might  have  been  proved  that  his  at- 
tention had  been  called  to  it. 

[K!batino,  J. — Suppose  he  suspected  it, 
and  did  not  go  near  the  field  where  the 
animals  were  P] 

1£  his  attention  had  been  called  to 
the  fact,  and  he  without  sufficient  expla- 
nation stayed  away  fiom  the  field,  it 
would  be  some  evidence  of  his  knowledge, 
but  nothing  at  all  is  shewn  on  the  case  to 
have  been  proved  from  which  anyone 
could  in&r  that  he  had  any  knowledge  of 
the  fEust. 

[KEATiHa,  J. — We  must  take  it  that  the 
defendant  had  no  knowledge  of  the  &ct.] 

Then  the  provision  that  he  shall  with 
all  practicable  speed  give  notice  can  only 
have  a  reasonable  effect  by  making  the 
time  run  from  the  time  of  knowledge. 
Knowledge  was  held  necessary  to  make 
it  penal  for  a  salesman  of  meat  in  New- 
gate Market  to  sell  meat  unfit  for  human 
food — Emmerton  v.  Matthews  (1),  and  it 

(1)  7  HniL  &  N.  S86 ;  a.  c  31  Law  X  Bep. 
(M.S.)  Kzch.  139. 


was  held  necessary  to  shew  guilty  know- 
ledge in  order  to  convict  a  baker  for  using 
alum  in  making  bread,  although  the  word 
knowingly  is  not  used  in  the  sectioB  of 
the  Act  creating  the  offence — Gory  v. 
James  (2).  He  then  referred  to  the  other 
points. 

Mereweiher,  for  the  respondent. — If  it 
be  necessary  to  give  affirmative  evidence  of 
knowledge,  the  order  must  become  a  dead 
letter.  The  requirement  to  give  notice 
as  soon  as  practicable  has  reference  to  the 
distance  of  the  farm  or  place  where  the 
animals  are  from  the  poUce  station  and 
other  considerations  of  that  nature. 

[HoNTMAN,  J.— This  conviction  ma  on 
the  second  part  of  this  order,  but  I  see 
that  the  first  part  of  the  order  is  that  "  he 
shall,  aa  toe  aa  practicable,  keep  such 
animal  separate  &om  animals  not  so 
affected."  Surely  knowledge  is  necessary 
to  be  able  to  comply  witii  that.  How 
can  a  man  separate  the  animal  affected 
&om  the  others  not  so  affected  unless  he 
has  knowledge  of  the  &ot  ?] 

Graham,  in  reply. 

Keatinq,  J. — ^In  this  case  three  ques- 
tions are  referred  to  us  by  the  justices. 
The  conviction  was  under  tibe  Contagions 
Diseases  Act  (82  &  33  Vict  c.  70). 
(The  learned  Judge  stated  the  questions 
in  the  Case.)  I  am  of  opinion  that  the 
conviction  must  be  quashed.  The  first 
question  is,  whether,  in  order  to  con- 
vict the  appellant,  it  was  sufficient  to 
prove  that  the  animals  were  affected 
with  the  foot  and  mouth  disease,  and  that 
the  appellant  did  not  give  notice,  without 
giving  evidence  that  the  appellant  knew 
they  were  so  affected  ;  in  other  wordSi 
whether  a  party  can  be  convicted  of  this 
offence  if  he  has  no  knowledge  that  the 
animals  were  affected  with  the  foot  and 
mouth  disease.  The  75th  section  of  the 
Act  provides  that  the  Privy  Council  ma,j 
make,  amongst  other  things,  orders  re- 
quiring notice  of  the  appearance  of  such 
disease  among  animals,  and  may  impose 
penalties  for  offences  against  the  same 
not  exceeding  a  fine  of  20Z.,  and  by  the 
103rd  section  if  any  person  acts  in  con- 
travention of  any  order,  he  shall  be  liable 

(2)  41  Law  J.  Sep.  (n.8.)  M.C.  19;  s.e.lAV 
Bep.  7  Q.B.  135. 
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to  a  penalty  not  exceeding  202.  The  Act 
doee  not  contain  anj  altmiative  punish- 
ment, bat  the  Act  is  in  its  nature  penal, 
and  penal  in  its  consequences.  In  pnr- 
snanoe  of  the  power  given  by  the  section, 
the  Privy  Council  have  made  orders, 
and  the  19th  order  says  that  every  per- 
son having  in  his  possession  or  under 
his  charge  an  animal  affected  with  a 
contagious  or  infections  disease  shall 
observe  the  following  rales,  the  second 
of  which  is,  he  shall  with  all  prac- 
ticable speed  give  notice  to  a  police  con- 
stable of  the  fiftct  of  the  animal  being 
so  affected.  This  conviction  is  founded 
on  an  information  that  he  did  not  with 
practicable    speed  give    the. notice    re- 

?uired  by  that  order  to  a  police  constable, 
t  most  be  taken  on  the  findings  in  the 
case  that  the  party  convicted  had  no 
knowledge  that  the  ftuimals  were  so 
affected  with  a  contagious  disease.  The 
question  is,  whether  it  is  sufficient  to 
bring  a  party  within  the  statute  to  find 
that  he  is  in  possession  of  affected  animals 
even  if  he  lias  no  knowledge.  I  am  of 
opinion  that  he  cannot  be  so  convicted, 
and  that  knowledge  is  essential.  Ejiow- 
ledge  being  a  question  of  fact,  it  is  unfDr- 
tunate  in  the  present  case  that  no  ftirther 
enquiiies  were  made.  We  may,  however, 
probably  take  it  that  there  was  no  doubt 
that  the  ptu^y  had  no  knowledge,  as  if 
there  had  been  any  doubt  that  question 
would  probably  have  been  gone  into.  A 
man  cannot  be  convicted  of  n^Iecting 
to  give  notice  with  all  practicable  speed 
of  a  fiact  of  which  he  is  ignorant.  There 
is,  no  doubt,  a  great  evil  to  be  prevented, 
and  that  it  is  difficalt  to  prevent  it,  and 
it  is  suggested  that  this  order  may 
be  evaded  upon  the  construction  we  are 
now  putting  upon  it;  but,  in  the  first 
place,  this  is  a  penal  statute,  and  we  are 
twond  to  constnie  such  a  statute  strictly. 
I  do  not  exclude  the  consideration  that 
we  are  to  look  at  the  object  in  view 
and  the  surrounding  enactments,  but  I 
do  not  find  any  ambiguity  of  langnaee 
sach  as  to  induce  ns  to  strain  it.  The 
language  seems  clear.  By  the  words  of 
the  statute  he  is  to  be  punished  for  acting 
in  contravention  of  the  order,  and  by  the 
order  he  must  give  notice  with  all  prac- 
ticable speed.    Each  statate  must  depend 


upon  its  own  words,  and  with  reference 
to  the  cases  cited  by  Mr.  Graham  to  shew 
that  knowledge  was  necessary,  I  do  not 
attach  so  mucm  weight  to  authorities  upon 
other  statutes  on  account  of  the  difficoliy 
of  bringing  to  bear  on  the  words  of  one 
statute  a  decision  upon  different  words  in 
another  statate.  I  do  not  refer  to  a  num- 
ber of  cases  in  which  it  is  held  that  know- 
ledge is  necessary  to  be  proved  for  the 
reason  I  have  stated.  Kany  inconvenience 
arises  from  the  capability  of  evasion  of 
this  order,  the  Privy  Council  may  make 
orders  worded  so  as  to  render  them  more 
difficult  of  evasion,  but  that  is  a  matter 
beyond  oar  jurisdiction.  It  is  not  neces- 
sary to  give  judgment  on  the  other  ques- 
tions. 

HoNTUAN,  J. — I  am  qoite  of  the  same 
opinion  for  the  same  reasons.  I  express 
no  opinion  on  the  question,  whether  if 
a.  farmer  goes  away  leaving  animals 
in  charge  of  a  bailiff  or  servant,  and 
the  bailiff  or  servant  knows  that  the 
beast  is  diseased,  the  fiumer  would  or 
would  not  be  liable  for  not  giving  notion 
though  he  did  not  know  of  it. 

Qraham  asked  for  costs. 

KsATora,  J. — The  appellant  has  been 
convicted  of  a  criminal  oSenofi  and  obliged 
to  come  here.  I  think  he  should  have  his 
costs. 

GonvicHon  quashed  with  costs. 

Note. — It  may  illustrate  this  case  to  point  ont 
the  diffeience  of  the  langnage  need  in  the  same 
Btatute  when  it  was  intended  to  [shift  the  onns  of 
proof  of  knowledge  from  the  complainant.  The 
67th  section  enacts  that  if  any  person  exposes  in 
a  market  or  fair,  &c.,  or  on  railways,  &c.,  or  to  be 
driyen  through  thoioughbres,  any  animal  a£focted 
with  a  contagious  oi  infectious  disease,  be  shall 
be  deemed  gnilty  of  an  offence  against  this  Act, 
unlets  h«  theais  to  the  satis/action  of  the  justices 
btfore  whom  he  is  charged  that  he  did  not  know  of 
the  same  being  so  affected,  and  that  he  could  9ot 
with  reasonoMe  diligenae  have  obtained  such  know- 
ledge. 

Attorneys— W.  Bogers,  agent  for  Vf.  Stimson, 
Bedford,  for  appellant;  King  Sc  McMillin, 
agents  for  Tindal  &  Baynes,  Aylesbury,  for  re- 
spondent 
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[m  TEE  COUBT  OF  COMUON  PLEAS.] 

(Jn  the  Second  Division  of  the  Court.) 

1878.  1  MARflHAT.T.  (oppellcmt)  V.  8UITH 
ApiQ  29.  J  (ree^pondeni).* 

Penalty — Loccd  Qovemment  A<^  1858 
(21  ^  22  Viet.  e.  98)—Bye-law8—8truc 
tare  of  Party-toaUs — Oontinuing  Offence — 
New  BvMings— Public  Health  Ad,  1848 
—11  ^  12  Vict.  e.  63.  «.  115. 

A  local  board  of  health  made  a  bye-law 
under  the  11  ^  12  Vict.  c.  63.  «,  116,  and 
21  if  22  Vict.  c.  98.  s.  34,  as  to  the  sbruetme 
of  new  buildvnga,  regyirvng  theparty-waU  of 
a  house  of  more  than  one  storey  to  be  built 
of  the  thickness  of  nine  inches,  subject  to  a 
penalty,  and  by  another  bye-law  a  penalty  was 
imposed  of  forty  shillings,  de  die  in  diem, 
in  case  of  a  caniMiuimg  offence  under  other 
bye-laws  after  written  notice  by  the  board  to 
the  offender.  A  person  built  a  house  of  more 
than  one  storey  urith  a  party-wall  of  a  thick- 
ness of  four  and  a  half  inches,  and  sold  and 
disposed  of  the  hotue  and  did  nothing  more 
to  U.  Five  months  afterwards  he  was  fined 
under  the  former  bye-law.  Subsequently, 
notice  having  been  given  to  him  to  make 
the  waUs  of  the  requisite  thickness,  he  was 
fned  again  under  the  latter  bye-law  in  a 
eontinuing  penalty  for  seven  days  of  five 
thiUings  a  day : — ^Held,  that  the  tatter  bye- 
lano  aid  not  apply  to  an  offence  of  this 
desoripUon,  wMeh  urns  complete  before  the 
H/rst  oonmetion,  and  that  the  latter  eoiwic- 
tion  was,  iherejfdre,  bad. 

Case  stated  by  justices  under  20  &  21 
Vict.  0.  43. 

The  appellant  was  snimnoned  before  ns 
and  charged  by  an  information,  dated  the 
29th  of  October,  for  that  on  the  19th 
day  of  September  last,  at  the  township  of 
Bishopwearmonth,  in  the  borongh  of 
Sunderland,  he  did  bnild  a  certain  party- 
wall  at  the  west-end  of  a  certain  house 
in  Hudson  Bead  less  than  nine  inches 
tiiick,  as  required  by  the  12th  bye-law  of 
the  borongh  made  under  the  Local  Oovem- 
mentAct,1858,  to  wit,  four  andahalf  inches 
thick,  and  for  that,  although  he  had  been 
convicted  by  the  justices  acting  in  and  for 
the  said  borough,  and  a  penalty  imposed 

*  Coram  Keating,  X.,  and  Honyman,  J. 


for  the  said  offence,  yet  the  offence  siall 
oontinned  contrary  to  the  42nd  bye-law 
of  the  said  borough,  and  oontraiy  to  the 
statute  in  such  case  made  and  provided, 
and  waa  convicted  by  us,  and  adjudged  to 
pay  a'continning  penalty  of  five  shillings . 
per  day  for  seven  days  previous  to  the' 
issuing  of  the  said  summons. 

At  the  hearing  the  bye-laws  were  duly 
proved,  and  the  12th  was 
Structure  of  Walls  of  New  Buildings^— 

The  external  walls  of  every  new  build- 
ing, other  than  out-o£B.ceB  attached  thereto, 
shall  be  of  the  following  minimum  thick- 
ness, namely  ....  All  party  walls  shall 
be  nine  inches  at  least  in  thickness,  except 
in  houses  of  one  storey  in  height,  and 
in  houses  of  one  storey  in  height  tiiey 
shall  be  four  and  a  hau  inches  m  thidc- 
ness.  All  external  walls  of  out-ofiB.ce8 
and  yard  boundary  walls  shall  be  nine 
inches  at  least  in  thickness. 

Any  person  offending  against  the  bye- 
law  shall  be  liable  for  each  offence  to  a 
penalty  not  exceeding  forty  shillings. 

42.  Continuing  penalties^ 

In  case  any  offence  under  any  of  the 
foregoing  bye-laws  shall  continue,  tite 
person  offending  shall  be  liable  to  a 
rarther  penalty  of  not  exceeding  forty 
shillings  for  each  day  during  which  snch. 
offence  shall  continue  after  written  notice 
of  the  offence  has  been  given  by  the  local 
board  to  the  offender. 

By  section  115  of  the  "PnbKc  Healtli 
Act,  1848  "  (11  *  12  Vict.  c.  63),  it  is 
enacted  that  all  bye-laws  made  by  the 
Local  Board  of  Health  under  and  for  the 
purposes  of  this  Act  shall  be  in  writing 
under  their  seal  and  the  signature  of  any 
five  or  more  of  their  number,  or  (in  the 
case  of  a  corporate  district,  under  the  com- 
mon seal) ;  and  the  said  local  board  may 
by  any  such  bye-laws  impose  upon  offen- 
ders against  the  same  such  reasonable 
penalties  as  they  shall  think  fit,  not  ex« 
ceeding  the  sum  of  52.  for  each  offence; 
and  in  the  case  of  a  conidnuing  offence,  a 
ftirther  penalty  not  exceeding  the  snin  of 
forty  shillings  for  each  day  after  written 
notice  of  the  offence  &om.  the  said  local 
board,  and  the  said  local  board  may  alter 
or  repeal  any  such  bye-laws  by  any  sub- 
sequent bye-laws  sealed  and  signed,  or  (in 
oaae  of  a  corporate  district)  sealed  as  last 
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aforesaid.  Frovided  always  that  all  such 
bye-laws  imposiiig  any  penalty  shall  be  so 
framed  as  to  allow  of  .the  recoveiy  of  any 
sum  less  than  the  fiill  amoant  of  the 
penalty.  Provided  also  that  no  snch  bye- 
law  shall  be  repugnant  to  the  laws  of 
England,  or  to  the  provisions  of  this  Act, 
and  the  same  shall  not  be  of  any  force  or 
effect  unless  and  tintil  the  same  be  sub- 
mitted to,  and  confirmed  by,  one  of  Her 
Majesty's  principal  Secretaries  of  State, 
who  is  hereby  empowered  to  allow  or 
disallow  the  same  as  he  may  think  proper. 
Provided  also  that  no  snch  bye-laws  shall 
be  confirmed  unless  notice  of  intention  to 
apply  for  confirmation  of  the  same  shall 
have  been  given  in  one  or  more  of  the 
public  newspapers  usually  circulated 
within  the  district  to  which  such  bye- 
laws  relate  one  month  at  least  before  the 
making  of  such  application,  and  for  one 
month  at  lesst  before  any  such  application 
a  copy  of  the  proposed  bye-laws  shall  bo 
kept  at  the  office  of  the  Local  Board  of 
Health,  and  be  open  during  office  hours 
thereat  to  the  inspection  of  Sie  ratepayers 
of  the  district  to  which  snch  bye-laws 
relate,  without  fee  or  reward,  and  the 
clerk  sliall  ftimish  every  such  ratepayer 
who  shall  apply  for  the  same  with  a  copy 
thereof^  or  of  any  part  thereof,  on  pavi 
ment  of  sixpence  for  every  hundred  words 
contained  in  such  copy. 

By  the  Local  Government  Act,  1858, 
section  84,  it  is  enacted  that  the  58rd  and 
72nd  sections  of  the  FubUc  Health  Act, 
1848,  shall  be  repealed,  and  in  lieu  thereof 
it  is  enacted  that  every  local  board  may 
make  bye-laws  with  respect  to  the  foUow- 
ing  matters,  that  is  to  say,  inter  aMa — 

with  respect  to  the  structure  of  walls 
of  new  buildings  for  securing  stability 
and  l^e  prevention  of  fires. 

And  they  may  farther  provide  for  the 
observance  of  the  same  by  enacting 
therein  such  provisions  as  they  think 
necessaiT  as  to  the  giving  of  notices,  as 
to  the  deposit  of  plans  and  sections  by 
persons  intending  to  lay  out  streets,  or 
to  construct  buildings,  as  to  inspection 
by  the  local  board,  and  as  to  the  power  of 
the  local  board  to  remove,  alter  or 
pull  down  any  work  begun  or  done  in 
contravention  of  such  bye-laws.  Provided 
always  that  no  such  bye-law  affect  any 


building  erected  before  the  date  of  the 
constitution  of  the  district. 

But  for  the  purposes  of  this  Act  the 
re-erecting  of  any  building  polled  down 
to  or  below  the  ground-floor,  or  of  any 
frame  building  of  which  only  the  frame- 
work shall  be  left  down  to  the  ground- 
floor,  or  the  conversion  into  a  dwelling 
house  of  any  building  not  originally  con- 
structed for  human  habitation,  or  the 
conversion  into  more  than  one  dwelling- 
house  of  a  building  originally  constructed 
as  one  dwelling-house  only,  shall  be  con- 
sidered the  erection  of  a  new  building. 
And  by  section  4  of  the  last-named  Act 
it  is  declared  that  such  Act  shall  be  con- 
strued together  with,  and  be  deemed!  to 
form  part  of,  the  "Public  Health  Act, 
1848."  Words  used  in  this  Act  shall  be 
interpreted  in  the  sense  assigned  to  them 
in  the  "  Public  Health  Act."  Bye-laws 
framed  under  this  Act  shall  be  subject  to 
confirmation  enforced  and  dealt  with  in 
all  other  respects  as  bye-laws  under  the 
said  Public  Health  Act,  and  the  provisions 
of  each  of  the  said  Acts  shall,  so  far  as 
may  be  consistent  with  the  provisions  of 
this  Act  respectively,  be  applicable  to  all 
matters  and  things  arising  under  the. 
other  Act. 

The  said  appellant  built  a  house  in  the 
Hudson  Boad  aforesaid,  and  the  walls 
thereof  were  completed  in  the  state  in 
which  they  now  remain  on  or  before  the 
28th  day  of  April,  1872.  That  such  house 
consists  of  a  basement  or  cellar,  above 
which  there  are  rooms  on  the  ground 
floor,  and  above  the  ground  floor.  There 
is  one  other  storey,  forming  what  we  con- 
sidered a  house  of  two  storeys.  That  the 
party  wall  on  the  west  end  of  the  said 
house  was  of  the  thickness  of  4^  inches. 

That  the  appellant  was  charged  upon 
an  information,  dated  the  16th  day  of 
September,  1872,  for  that  he  did,  in  th 
township  of  Bishopwearmouth,  in  the 
said  borough,  build  a  certain  party  wall 
at  the  west  end  of  a  certain  house  in 
Hudson  Boad  less  than  nine  inches  thick, 
as  required  by  Bye-law  No.  12  of  the 
said  borough,  made  under  the  Local 
Government  Act,  1858,  to  wit  44  inches 
thick,  upon  which  chai^  the  said  appel- 
lant appeared,  and  on  the  19th  of  Sep- 
tember,   1872,    was    adjudged    by    the 
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justices  of  the  said  borough  to  pay  a  fine 
of  twenty  shillings,  and  which  fine  and 
costs  have  been  paid  by  the  said  appellant. 
That  on  the  16th  day  of  October,  1872, 
notice  was  duly  given  to  the  said  appel- 
lant that  he  had  been  convicted  and  a 
penalty  imposed  for  an  offence  in  not 
building  the  party  wall  of  a  house  in 
Hudson  Boad  at  least  nine  inches  in  thick- 
ness, as  required  by  Bye-law  12,  and  that 
the  ofience  still  continued,  inasmuch  as 
the  walls  have  not  been  made  the  required 
thickness ;  and  he  was  thereby  required 
fortwith  to  construct  such  party  walls, 
and  build  the  same  nine  inches  at  least  in 
thickness ;  and  the  notice  also  stated  that 
for  each  day  such  ofience  shall  continue, 
and  the  walls  remain  unbuilt  of  the  re- 
quired thickness,  he  was  liable  to  a 
penalty  not  exceeding  forty  shillings  for 
each  ^y  during  which  such  ofience  and 
omission  shall  continue  ;  that  it  was  the 
intention  of  the  Local  Board  to  proceed 
against  him  for  all  further  penalties  to 
which  he  was  Uable. 

It  was  proved  on  behalf  of  the  said 
appellant  aa  follows. 

That  the  appellant  had  sold  the  said 
house,  and  had  done  nothing  to  the  said 
house  and  premises  since  the  said  28th 
day  of  April,  1872.  And  it  was  contended 
on  his  behalf — 

1.  That  as  the  wall  was  proved  to  be 
in  the  same  state  now  as  it  was  in  more 
than  six  months  ago,  and  as  the  appellant 
had  not  done  anything  to  iC  in  the  mean- 
time, the  magistrates  had,  under  Jervis' 
Act,  11  A  12  Vict.  c.  43.  s.  11,  no  juris- 
diction to  adjudicate  upon  the  case, 
notwithstanding  that  a  summons  was 
issued  and  adjudicated  upon  on  the  19th 
day  of  September  last  as  aforesaid. 

2.  That  the  Bye-laws  Nos.  12  and  42, 
named  in  the  said  information  and  sum- 
mons, are  invalid,  inasmuch  as  the  Local 
Grovemment  Act,  1858,  under  the  author, 
ity  of  which  they  purported  to  have  been 
made,  did  not  authorise  the  said  Local 
Board  to  enforce  compliance  by  any 
penalty,  much  less  by  a  confinuing 
penalty,  and  also  that  if  a  penalty  could 
also  be  inflicted  the  appellant  might  be 

-  punished  twice  for  one  offence. 

3.  That  the  Local  Board  cannot  make 
two  separate  bye-laws  with  separate  and 


distinct  penalties  for  one  and  the  same 
offence,  as  in  the  said  12th  and  42nd 
Bye- laws. 

4.  That  Bye-law  No.  42  was  invalid 
because  it  md  not  specify  any  offence 
except  by  referring  to  other  Bye-laws, 
each  and  all  of  which  specified  their  own 
penalties. 

5.  That  the  Bye-law  No.  42  was  invalid 
because  the  penalty  provided  therein  was 
unlimited  and,  as  the  defendant  contended, 
unreasonable. 

6.  That  the  Bye-law  No.  42  was  invalid 
because  the  penalty  imposed  was  not 
restricted  in  its  application  to  sneh  time 
as  the  appellant  remained  owner  of  the 
property,  and  at  the  time  when  the 
offence  was  alleged  to  have  been  committed 
he  had  ceased  to  be  owner. 

7.  That  as  the  offence  (if  any)  was  the 
original  building  of  the  said  wall,  and  as 
no^ng  whatever  had  been  done  by  the 
appellant  since  that  time,  no  continuing 
offence  within  the  meaning  of  Bye-law 
No.  42  had  been  committed  by  the  appel- 
lant, even  if  such  bye-law  be  valid. 

8.  That  if  any  offence  had  been  ori- 
ginally committed  by  the  appellant,  it 
had  been  purged  when  he  paid  the  fine 
which  was  inflicted  nnder  the  former 
summons. 

'  It  was  contended  in  reply,  on  behalf  of 
the  informant,  that  the  Local  Board  are 
expressly  authori.sed  by  the  115th  section 
of  the  Pnblic  Health  Act,  incorporated  in 
the  Local  Government  Act,  1858,  which 
is  in  force  in  the  said  borough  of  Sunder- 
land, and  by  which  the  Local  Board  can 
enforce  continuing  penalties  for  continuing 
offences  under  bye-laws. 

And  whereas,  upon  the  said  hearing, 
we  being  of  opinion  that  what  had  bera 
done  by  the  appellant  came  within  the 
meaning  of  the  said  42nd  Bye-law,  and 
that  such  bye-law  was  valid,  and  that  the 
said  appellant  was  not  absolved  {ram 
liability  by  having  paid  the  fine  nnder  the 
former  conviction,  and  that  the  offence 
(if  any)  was  a  continuing  offence  by  the 
said  appellant,  we  give  judgment  against 
the  appellant  aforesaid. 

And  hereupon  the  judgment  of  the 
Court  of  Common  Pleas  is  required  as  to 
whether  we  the  said  justices  were  correct 
in  point  of  law  in  our  determination  as 
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aforesaid,  or  as  to  wliat  should  be  done 
in  the  premises. 

OuGy,  for  the  appellant. — ^The  42nd 
Bye-law  does  not  apply  to  the  12th  Bye- 
law.  There  is  a  power  given  by  the  34th 
section  of  the  Local  Government  Act, 
1858,  to  Local  Boards  to  remove,  alter 
and  pnll  down.  There  is  here  no  con- 
tinning  ofiEender  under  the  section.  The 
42nd  Bye-law  is  bad,  as  made  withont 
jnrisdictioii,  inasmaoh  as  it  does  not  relate 
to  structure,  and  unreasonable  because 
it  admits  of  penalties  for  an  indefinite 
number  of  days. 

Orompton  (Abbs  with  him),  for  the 
respondent,  contended  that  the  42nd  bye- 
law  was  authorised  by  the  Acts,  and  ap- 
plied in  the  present  instance,  and  was 
not  unreasonable. 

Keating,  J. — ^This  conviction  cannot  be 
supported.  The  Corporation  of  Sunder- 
land, acting  under  the  FubUc  Health  Act 
and  other  Acts,  proceeded  to  make  bye- 
laws.  The  115th  section  authorises  the 
making  of  bye-laws  to  impose  penalties  for 
each  offence,  and  in  the  case  of  a  continu- 
ing offence  a  penalty  of  forty  shillings  for 
each  day  after  notice  given  by  the  board 
to  the  offender.  The  84th  section  of  the 
Local  Government  Act  specifies  certain 
noatters  in  respect  of  which  they  may 
make  bye- laws,  and  it  is  a  very  wholesome 
enactment.  We  are  bound  to  carry  ont 
the  spirit  of  the  bye-laws  so  &r  as  is  con- 
sistent with  the  powers  given  by  the  legis- 
lature. In  pursuance  of  the  12th  Bye- 
law  party-wEklls  are  to  be  nine  inches  thick. 
The  appellant  constructed  a  party- wall  of 
only  one-half  of  the  required  thickness. 
He  was  convicted  of  a  breach  of  the  bye- 
law.  The  115th  section  also  allows  in  case 
of  a  continuing  offence  a  further  penalty  of 
forty  shillings  a  day.  That  is  in  a  case 
where  the  offence  is  of  a  nature  capable 
of  continuance,  but  not  such  a  one  as  tiliat 
of  which  the  present  one  is  a  continu- 
ance. The  Local  Government  Act  speci- 
fies certain  objects  to  be  attained,  such  as 
the  sufficiency  of  space,  with  the  object  to 
secure  a  current  of  air,  and  many  other 
salgeot  matters  ennmerated ;  but  in  this 
case  the  appellant  is  convicted  of  build- 
ing an  insufficient  party  wall.  I  think  that 
possibly  if  they  have  not  power  to  inflict 


fines  upon  him  de  dde  in  diem,  the  object 
of  the  Act  may  be  defaated.  He  might  do 
as  indeed  he  has  done,  namely,  sSl  the 
house  and  not  be  able  to  re-enter.  Under 
some  circumstances  that  might  be  his 
own  fault,  but  in  other  cases  it  might 
work  great  hardship.  StiU,  to  carry  out 
the  object  of  the  Act,  I  should  have  been 
disposed  to  give  effect  to  much  latitude  of 
construction,  but  it  is  not  difficult  to  carry 
out  the  Act  without  going  so  far,  because  it 
authorises  the  board  to  make  bye-laws  as 
to  pulling  down  and  removing  the  evil, 
and  that  seems  to  me  the  appropriate 
remedy  in  this  case.  If  the  botuxl  make 
bye-laws  under  snch  powers  and  cany 
them  out  no  one  could  complain.  It  may 
be  that  under  the  terms  of  this  bye  law, 
if  a  man  began  to  build  and  continued  to 
build  after  conviction  and  notice  he  might 
be  liable,  but  that  is  not  this  case. 

HoNTMAN,  J. — I  am  of  the  same  opinion. 
The  information  chai'ges  that  the  appel- 
lant bmlt  a  certain  party-waU  of  less  IJian 
the  required  thickness,  and  for  that  he 
had  been  convicted,  and  that  he  continued 
such  offence.  I  think  either  the  ofienoe 
was  not  within  the  bye-law  or  the  bye- 
law  is  unreasonable.  The  bye-laws  were 
made  under  the  36th  section  of  the  Act  of 
1858.  Bye-law  No.  12  was  as  to  structure 
of  walls  of  new  buildings,  and  provided 
that  all  party- walls  shfiuld  be  nine  inches 
thick.  The  offence,  therefore,  is  to  build  a 
wall  less  than  nine  inches  thick.  Then  by 
Bye-law  42,  in  case  any  offence  under  any 
of  the  other  bye-laws  shall  continue,  then 
a  penalty  is  to  be  imposed  de  die  in  diem. 
It  does  not  follow  Bye-law  12,  and  say 
if  the  offence  mentioned  therein.  I  think 
it  means  that  if  the  offence  against  any 
of  the  bye-laws  is  capable  of  being  con- 
tinued de  die  in  diem,  then  the  continu- 
ance is  fineable,  but  if  the  offenoe  of 
building  the  wall  is  complete  on  one  day, 
there  is  nothing  to  m&ke  it  an  offenoe 
not  to  remove  it.  The  36th  Bye-law  refers 
to  removal,  but  for  some  reason  it  does 
not  refer  to  the  12th  Bye-law.  As  to  the 
115th  section,  I  agree  with  my  brother 
Keating,  if  it  is  an  offence  which  can 
continue,  the  board  may  make  a  bye-law 
against  continuing  it. 

For  these  reasons  I  do  not  think  the 
case  cornea  within  the  I>ye>law.    If  it  did, 
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I  should  say  the  bye-law  was  unreason- 
able and  void  on  that  ground,  for  if  the 
appellant,  having  built  the  wall,  sold  and 
disposed  of  the  house  out  and  out,  he 
might  under  it  be  liable  to  a  fine  of  7002. 
a  year  for  the  rest  of  his  Ufe. 

Judgmenifor  the  appeUcmt. 


Attorneys — Wright  and  Pilley,  agents  for  Oliver 
&  Botterell,  Sunderland,  for  appellant;  Bell, 
Biodrick  &  Gray,  agents  for  W.  Snowball,  Sun- 
derland, for  respondent. 


[IN  THE  COURT  OF  QUEEN'S  BENCH.] 
1878.   1      THB  QUEEN  V.  THE  JUBXIOES  OF 

May  1.  J  KENT. 

Quarter  Sessions — Notice  of  Appeal — 
Signature  to  Notice — 12  ^  13  Viet.  e.  45. 
9.  1. 

By  12  ^  13  Vict.  c.  45.  s.  1,  in  every 
case  of  appeal  {except  as  thereinafter  men' 
Honed)  to  the  General  or  Quarter  Sessions 
of  the  Peace,  the  notioe  of  appeal  "  shaU  be 
in  writing  signed  by  the  person  or  persons 
giving  the  same,  or  by  his,  her  or  their 
attorney,  on  his,  her  or  their  behalf,"  Sfc. ; 
— Held,  that  a  notice  of  appeal  signed,  in 
the  name  of  the  appellant,  by  a  clerk  to  the 
appellants  attorney,  by  the  authority  of  the 
appellant,  amd  afterwards  acknowledged  by 
him,  was  sufficiently  signed. 

Bnle  calling  upon  the  Keepers  of  the 
Peace  and  Justices  in  and  for  the  county 
of  Kent,  to  shew  cause  why  a  writ  of 
mandamus  should  not  issue,  commanding 
them  to  enter,  or  cause  to  be  entered, 
continuances  from  session  to  session  to 
the  next  General  Quarter  Sessions  of  the 
Peace,  to  be  held  in  and  for  the  said 
county,  upon  the  i^peal  of  Joseph  Weld 
against  a  certain  rate  or  assessment,  made 
by  the  commissioners  of  the  Bother 
Levels,  notice  of  which  said  appeal  was 
given  on  the  30th  of  November,  1872,  and 
at  such  next  General  Quarter  Sessions  of 
the  peace,  to  hear  and  determine  the 
merits  of  the  said  appeal. 

It  appeared  from  the  affidavits,  that  on 
the  said  30th  day  of  November,  1872,  a 
notice  of  appeal  against  the  said  rate  was 
served  'on  the  clerk  to  the  said  com- 


missioners. This  notice  was  signed 
"Joseph  Weld,  of  Tenterden,  in  the 
county  of  Kent." 

At  the  General  Quarter  Sessions  of  the 
Peace,  holden  in  and  for  the  county  of 
Kent,  on  the  31st  December,  1872,  the 
said  appeal  was  duly  entered  and  stood  in 
the  paper  for  hearing ;  but  on  the  said 
appeal  being  called  on,  it  was  objected 
by  the  commissioners  that  the  notice  wag 
insufficient,  inasmuch  as  the  signature  of 
the  name  of  Joseph  Weld  was  not  of  his 
proper  handwriting. 

It  was  contended  on  behalf  of  Joseph 
Weld  that  the  notice  was  sufficiently 
signed.  The  Court  of  Quarter  Sessions 
postponed  the  hearing  of  the  said  appeal 
until  the  General  Quaxtor  Sessions  then 
next  following,  when  the  appeal  was 
again  called  on,  and  was  dismissed  with 
costs,  on  the  ground  that  the  notioe  was 
insufficiently  signed.  It  appeared  that 
the  clerk  to  the  appellant's  attorney  had 
written  the  name  of  Joseph  Weld  upon 
the  said  notice  of  appeal  by  the  direction 
and  authority  of  the  ^d  Joseph  Weld ; 
and  that  after  the  name  had  been  so 
written,  the  said  Joseph  Weld  acknow- 
ledged the  same  as  and  for  his  signature. 

Stanhope  shewed  cause  against  the  rule. 
— The  notice  of  appeal  was  not  sufficiently 
signed.  The  first  section  of  12  &  13  Vict, 
c.  45  provides  that  "  such  notice  of 
appeal  shall  be  in  writing,  signed  by  the 
person  or  persons  giving  tne  same,  or 
ids,  her  or  their  attorney,  on  his,  her  or 
their  behtJf."  It  is  submitted  that  tiie 
notice  ought  to  have  been  signed  by  tiie 
appellant  himself,  or  by  ms  attorney. 
The  word  "  agent "  is  not  used  in  the 
section.  Similar  words,  "upon  affidavit 
by  himself  or  his  attorney,"  are  found  in 
8.  61  of  the  Common  Law  Procednie 
Act,  1854.  In  Toms  v.  Cuming  (1),  which 
was  a  decision  under  the  Begristration  Act 
(6&7  Vict.  c.  18.  s.  17),  enacting  that 
"  every  notice  of  objection  shall  be  signed 
by  the  person  objecting,"  it  was  held  that 
there  must  be  a  personal  signature  of  the 
person  objecting. 

[Blaokbukn,  J. — The  words   of  that 

(1)  7  Man.  &  0. 88 ;  s.  c.  14  Law  J.  Sep.  {ha) 
C  J.  67. 
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statute  are  not  the  same  as  they  are  here. 
Why  should  an  antograph  signature  be 
required  if  the  appellant  anthorised  the 
attorney's  clerk  to  sign  for  him  p  QuAiN, 
J. — If  soffioient  antltoriiy  was  given  to 
the  derk,  the  signature  would  be  suffi- 
cient. In  Hyde  v.  Johns<m  (2),  the 
Court  of  Common  Pleas  held  that  under 
9  Qeo.  4.  c.  14.  s.  1,  an  acknowledgment 
would  not  bar  the  Statute  of  Lunita^ions, 
nnless  it  was  signed  by  the  debtor  himself, 
but  the  ratio  decidendi  was  that  when 
other  statutes  were  looked  at  it  was  found 
that  the  word  "  a^^t "  was  used,  which 
was  not  the  case  in  9  C^.  4.  o.  14.  s.  1.] 

MUes  T.  Bough  (8)  shews  that  although 
a  notice  signed  by  a  clerk  to  trustees 
may  be  sufficient,  such  a  notice  signed  by 
a  clerk  employed  by  the  clerk  to  the 
trustees  would  be  insufficient. 

[Blaokbubn,  J. — That  is  clear  enough. 
The  authority  to  sign  could  not  be  dele- 
gated by  the  clerk  to  the  trustees.] 

Barrow  (^Biron  with  him),  supported  the 
rule. — There  is  nothing  to  shew  that  the 
Legislature  intended  that  the  appellant 
should  sign  the  notice  with  his  own  hand. 
The  rule  qui  faeit  per  alium  facit  per  $o 
applies  in  all  oases  except  where  there  is 
something  to  shew  that  the  personal  sig- 
nature is  required,  as  was  the  case  in  6  & 
7  Vict.  0. 18.  B.  17  construed  in  Tome  v. 
Ouming  (1).  See  also  Schneider  v.  Norris 
(4).  In  Lord  v.  Hall  (5),  the  question 
was  whether  a  promissory  note  had  been 
indorsed  by  one  Shnttleworth ;  it  was 
proved  that  his  wife  was  in  the  habit  of 
managing  his  business,  and  amongst  other 
things,  of  drawing,  accepting  and  indors- 
ing bills  in  his  name ;  the  note  in  question 
was  indorsed  by  Shuttleworth's  daughter, 
in  his  name,  in  the  presence  and  by  the 
direction  of  her  mother.  Maule,  J.,  said, 
in  delivering  judgment, "  It  seems  to  have 
been  put  at  the  trial  as  a  question  of  law, 
whether  the  rule  ddegOtua  non  potest  dele- 
gare applied,  so  as  to  entitle  the  defendant 
to  a  verdict  upon  the  second  issue.  It 
seems  to  me,  however,  that  this   is  far 

(2)  2  BiDg.  N.C.  776 ;  s.  c.  6  Law  J.  Bop.  (n.8.) 
C  F  291 

rs)  S  Q3.  Rep.  846 ;  8.  c  12  Lav  J.  Rep.  (va) 
0.3.  74. 

(4)  2  M.  &  a  286. 

(6)  8  Com.  B.  Rep.  627 ;  s.  c  19  Law  J.  Rep. 
(■.s.)  C.P.  47. 

Nsw  Sbbub,  42.— MiLO.  Cab, 


f^m  being  a  correct  view  of  the  matter: 
the  TtiftTiTn  has  no  application  at  all  here. 
The  question  is,  whether  upon  the  evi- 
dence, the  wife  was  not  acting  in  the  strict 
exercise  of  the  authority  conferred  upon 
her  by  her  husband,  in  doing  what  she 
did,  VIZ.,  in  requesting  a  thinl  person  to 
do  it  in  her  presence.  There  was  evidenpe 
that  the  wife  had  the  general  management 
of  her  husband's  business ;  and  when  he 
authorised  her  to  draw,  accept  and  indorso 
bills  in  his  name,  that  may  fairly  be  ox- 
tended  to  authorising  her  to  select  some 
person,  pro  hoc  viae  to  write  the  name  of 
her  husband  for  her.  It  may  be  that  this 
may  lead  to  some  inconvenience.  But, 
her  husband  having  trusted  her  to  exer- 
cise her  discretion  as  to  drawing,  accept- 
ing and  indorsing,  may  be  assumed  to 
trust  her  also  to  use  her  discretion  to 
select  the  hand  of  another  to  carry  her 
intention  into  effect.  ...  I  find  a  case  of 
Ex  parte  Sutton  (6),  which  may  be  worth 
considering  with  reference  to  this  subject. 
It  was  there  held  that  an  authority  given 
to  A.  to  draw  bills  in  the  name  of  B.  may 
be  exercised  by  the  olerks  of  A.  Tho 
way  in  which  that  case  seems  to  me  to 
apply  to  the  present  is  this — ^the  Lord 
C^iancellor  treats  the  extent  of  the  autho- 
rity as  a  matter  of  &ot  to  be  inferred 
from  the  evidence,  and  that  confirms  tho 
view  we  have  taken  upon  this  occasion." 
He  referred  to  Toms  v.  Cuming  (1),  Tlw 
Queen  v.  The  Justices  of  Middlesex  (7)  and 
The  Queen  v.  Oareno  in  a  note  to  The  Queen 
V.  The  Becorder  of  Derby  (8).  (He  was 
then  stopped.) 

Blacebubn,  J. — There  seems  to  be  no 
doubt  that  liiis  is  a  case  to  which  tho 
Tnaxim  mti  faeit  per  aZium  facit  per  so  will 
apply.  That  is  the  general  rule,  although 
when  statutes  require  a  thing  to  be  dono 
it  may  be  required  to  be  dono  by  tho 
personal  act  of  the  person  who  is  to 
do  it.  In  Hyde  v.  Johnson  (2),  the 
Court  held  that  the  language  of  the  1st 
section  of  9  Geo.  4.  c.  14,  when  looked  at 
together  with  the  Statute  of  Frauds, 
shewed  that  the  L^p^lature  intended  that 
the  signature  should  be  that  of  the  person 

(6)  2  Coz  C.C.  84. 

(7)  20  Law  J.  B^  (n,0.)  M.C.  43. 

(8)  Ibid.  44. 
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himself  who  was  to  he  charged.    Under 
the    Registration    Act,   6  Viot.    c.    18, 
it  has  heen  held  in  some  cases  that  the 
aofc  must  be  done  by  the  person  him- 
self, and  in  others  that  it  need  not  be 
so.     In  the  former   set  of  cases,  it  has 
been  where  there  was  safficient  to  shew 
that  the  common  law  rale,  as  laid  down 
in  the  maxim  I  have  mentioned,  was  in- 
tended to  be  cat  down.     By  that  rale,  a 
signature  by  an  agent  wonld  be  taken  to 
be  the  same  as  by  the  person  himself.    In 
.  TJio  Queen  v.  Tlie  Justices  of  MiddlesM  (7), 
Patteson,  J.,  sitting  in  the  Bail  Conrt,  held 
'  that  the  signature  of  the  attorney,  acting 
for  and  on  behalf  of  the  oversoers  of  the 
poor,  to  a  notice  of  appeal  against  an 
'  order  of  removal,  was  safficient,  and  that 
decision  was  followed  by  the  fall  Court  in 
The  Qiieen  v.  Gareio  (8).     In  the  present 
case  the  notice  of  appeal  is  to  be  in  writing 
"  signed  by  the  person  giving  the  same, 
or  his  attorney."     Two  alternatives  are 
given ;  the  second  has  not  been  followed 
in  this  case,  bat  the  clerk  to  the  attorney, 
having  fall  aathoriiy  from  the  appellant, 
'  signs  the  name  of  the  appellant.     Th(s 
'  would  at  common  law  be  a  good  signature 
by  the  appellant,  and  there  are  no  words 
'  in  the  statute  to  shew  that  the  autograph 
of  the  appellant  is  required.     Neither  do 
I  think  the  reason  of  the  thing  requires 
it.     The  rule  mnet  therefore  be  made 
nhsolatc. 

QiiAra,  J. — I  am  of  the  same  opinion, 
and  think  that  we  ought  not  to  prevent 
the  application  of  the  rule  at  common  law, 
qui  facit  per  alium  facit  per  se,  unless  we 
BOO  clearly  from  the  words  of  the  statute 
that  it  was  intended  that  the  rule  should 
not  apply.  [His  Lordship  read  the  words 
of  the  section.]  The  notice  of  appeal 
may,  therefore,  be  signed  by  the  attorney 
for  the  appellant  or  by  the  appellant. 
Several  classes  of  cases  have  been  referred 
to,  and  in  addition,  I  may  refer  to  13 
Geo.  2.  c.  18.  8.  5,  which  provides  that  no 
writ  of  certiorari  shall  be  granted  unless 
it  be  proved  that  the  party  suing  forth  the 
same  has  g^ven  six  days'  notice  thereof 
in  writing  to  the  justice  or  justices.  But 
it  was  held  in  The  Qtteen  t.  The  Justioes 
of  Lancashire  (9)  that  tiie  notice  might 

(9)  ll  Ad,  &  E.  144 ;  8.  c  d  Lav  J.  Bop.  (k.s.) 
QJ3.  9. 


•be  signed  by  the  solicitor  of  the  party 
suing  forth  the  writ.  In  the  enactment 
which  we  now  have  to  consider  there  are 
no  express  words  which  can  be  said  to 
exclude  the  common  law  rule;  and  it 
would  not  be  wise  to  interfere  so  as  to 
prevent  that  rule  being  applied,  nnless 
there  are  express  words  or  something  to 
shew  an  intention  to  exclude  the  signatnre 
of  an  agent  of  the  appellant. 

Abohibald^  J. — I  am  of  the  same  opi- 
nion.  -  We  start  with  the  common  kv 
rule  of  quifaeit  per  alium,  foot  per  se,  and 
the  question  to  be  determined  is  whether 
there  is  enough  in  the  enactment  of  the 
1st  section  of  12  &  13  Vict.  e.  45  to 
qualify  that  rale.  [His  Lordship  read 
the  words.]  In  such  a  case,  nnlees  we 
see  that  some  obvious  inconvenience  woaM 
arise,  we  ought  not  to  interfere  with  the 
■  mie.  I  see  no  reason  for  holding  that 
■the  personal  signatore  of  the  appellant  is 
required. 

Bule  ahtoMe. 

Attomeya — J.  Mintar,  Folkestone  for  appelknt; 
Kingsford  &  Dornian,  agents  for  £.  N.  Daves, 
Eye,  for  respondent. 


1873.  Ithe  qcbbn  (appeUani)  v. 
March  18.  J    edwabd  coote  (respondent). 

Canada — Indictment — Evidence — Depo- 
sition of  Prisoner. 

By  statutes  of  Quebec  (31  Viet.  a.  32, 
32  Viet.  c.  29)  commdssioners  ioere  a/f- 
pointed  to  ineestigate  the  origin  of  amyfirts 
tn  the  eiHes  of  Quebec  and  Montreal,  leiih 
power  to  eomipd  the  attendatice  of  witnesses 
and  to  examdne  them  on  oath : — ^Held,  that 
the  constitution  of  such  Courts  loas  within 
the  power  of  the  Provinoial  Legislature. 

Therespondentwaeindicted  for  arson;  and 
at  the  trial  the  deposition  of  the  respondent 
taken  on  oath  upon  an  inquiry  into  the 
cause  of  the  fire,  was  admitted  as  eoidmee 
in  support  of  the  indioiment: — ^Hekl,  that 
the  evidence  was  admissible. 

[For  the  report  of  the  above  case,  see 
42  Law  J.  Hep.  (h.s.)  P.O.  45.] 
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[IN  THE  COURT  OF  QUEEN'S  BENCH.] 

1878.  1  BUKTON  (appellant)  v.  eyden 
April  25.  J  (respondent). 

FrienMy  Socisiy  —  SiokneM-  entitling 
Member  to  SeUef — Insatnti/, 

By  the  nilea  of  a  friendly  eooiety  estdb- 
lithed  under  18  &  19  Vict.  c.  63.  s.  9, 
a  member  under  certain  conditions  was 
entitied  to  receive  eight  shillings  a  week 
during  any  sickness  or  accident  that  might 
befall  him,  unless  by  rioting  or  drunJcen- 
nets,  Sfc. : — Held,  in  the  absence  of  words 
shewing  a  different  intention,  that  insanity 
was  a  sickness  which  entitled  a  member  to 
relief  under  the  above  rule. 

Casb  stated  by  justices  of  Northamp. 
ton  nnder  20  &  21  Viot.  o.  43. 

Upon  the  hearing  of  an  information  by 
the  appellant  (as  parent  and  next  friend 
of  Samuel  Barton,  a  member  of  the 
Stoke  Bmem  Friendly  Society)  against 
Samnel  Eyden,  as  secretary  of  the 
society,  stating  that  Barton,  who  was 
then  insane,  and  an  inmate  of  the  North- 
ampton General  Lunatic  Asylum,  and  as 
saoh,  sick  and  entitled  to  relief  out  of  the 
society,  which  relief  had  been  refhsed  to 
him,  and  that  he  was  entitled  to  eight 
shillings  a  week  from  the  30th  of  April 
last,  ^mn  the  ftinds  of  the  society,  the 
justices  dismissed  the  sommons  upon  the 
ground  that  insanity  was  not  a  sickness 
entitiing  Burton  to  relief  nnder  the  rules 
of  the  society. 

Upon  the  hearing  of  the  informa- 
tion it  was  proYcd  on  the  part  of  the 
appellant,  or  admitted  by  the  respondent, 
and  found  as  a  fact,  that  the  rules  to  this 
case  annexed  were  the  rules  of  the  society, 
and  that  Burton  was  and  is  a  member  of 
the  society. 

That  Burton  declared  upon  tiie  sick 
fimd  of  the  society  by  sending  a  certifi- 
cate to  the  trustees,  signed  by  J.  P.  Knott, 
of  Blisworth,  the  usoal  medical  officer  of 
the  society,  in  the  words  and  figures 
following — 

"  The  Stoke  Society. 

"April  30th,  1872. 

"  This  certifies  that  Samuel  Burton  is 
unable  to  follow  hia  employment  from 


general  weakness  and  a  disease  of  t^o 
mind. 

"  J.  P.  Knott." 

That  Burton  was  shortly  after  the  date 
of  the  certificate  confined  as  a  lunatic  at 
the  Northampton  County  Lunatic  Asylum, 
where  ho  still  remains  confined  as  a 
lunatic. 

That  he  has  not  by  himself  or  his 
friends  received  any  pecuniary  aid  &om 
the  society,  and  that  the  society  have 
refused  to  make  any  such  payment. 

It  was  admitted  by  the  appellant 
and  respondent,  and  found  as  a  fact,  that 
all  proper  notices  of  illness  had  been  sent 
on  pehalf  of  Barton  to  the  society. 

The  question  of  law  arising  on  the 
above  statement  for  the  opinion  of  the 
Courtis,  whether  the  above  facts  justified 
a  dismissal  of  the  sammons  or  not  (1). 

(1)  By  18  &  19  Vict  c.  63.  s.  9,  "  It  shall  to 
lawfol  for  any  number  of  persona  to  form  and 
establish  a  friendly  society  under  the  provisions  of 
this  Act,  for  the  purpose  of  raising  by  voluntary 
subscriptions  of  the  members  thereof,  with  or 
without  the  aid  of  donations,  a  fund  for  any  of 
the  following  objects — 

"2.  For  the  relief  or  maintenance  of  tbo 
members,  their  husbands,  wives,  children,  &&,  in 
old  ago,  sickness,  or  widowhood,  or  the  endow- 
ment of  members,  or  nominees  of  members,  at 
any  age  ;  and  such  persons  so  intending  to  form 
and  establish  such  society  shall  transmit  rules  for 
the  government,  guidance  and  regulation  of  tho 
same  to  the  regiBtrar." 

By  21  &  22  Vict.  c.  101.  s.  5,  disputes  between 
members  and  the  society  may  bo  settled  by 
justices. 

Rule  11.  That  if  any  member  remove  from 
his  present  place  of  abode  to  any  part  of  England, 
he  shall  be  allowed  two  months  to  send  his  cod- 
txibution  money  in,  or  fwfeit  Is.  6d.,  but  if  he 
neglect  to  send  it  in  three  months  he  shall  be 
excluded.  And  if  tho  person  absent  shall  duly 
send  his  contribution,  and  be  there  taken  sick  and 
unable  to  work  at  his  trade,  he  shall  send  a  certi- 
ficate, signed  by  the  minister,  churchwarden  and 
doctor  of  the  parish  where  he  resides,  certifying 
how  long  he  hath  been  ill,  and  what  his  disrader 
is.  But  if  such  member's  illness  shall  continue 
for  more  than  a  month,  he  shall  send  a  certificate 
every  month  as  above,  and  on  the  receipt  of  such 
certificate  he  shall  receive  his  money  the  same  ai 
if  he  were  present. 

12.  If  any  member  that  hath  been  sick  and 
received  contribution  of  this  society,  be  seen  by 
another  member  or  any  other  creditable  person 
(after  his  report,  and  before  he  bath  declared  to 
the  stewards  that  bo  w;ill  be  no  more  from  that 
time  cbaigeoble  to  the  society)  to  work  at  his 
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IfeteoZfe,  for  the  appeUant. — There  is 
nothing  in  the  mles  to  shew  that  incapa- 
city from  Innacy  is  not  included  nnder 
the  term  "sickness."     In  The  Queen  y. 
The  Qua/rdians  of  Manchester  (2),  it  was 
argued  that  lunacy  was  a  sickness  under 
9  a  10  Vict.  0.  66.  s.  4,  by  which  no  war- 
rant can  be  granted  for  the  removal  of 
any  person  becoming  chargeable  in  re- 
spect of  relief  made  necessary  by  sickness 
unless  there  is  a  statement  in  the  warrant 
that  the  sickness  will  produce  permanent 
disability.     It  was  held  that  the  section 
was  inapplicable,  but  Coleridge,  J.,  said, 
"  As  to  section  4. 1  do  not  see  what  there 
is  in  this  case  to  shew  that  the  removing 
justices  might  not   have  stated  in  the 
orders  of  removal  that  the  sickness  would 
be  permanent.     If  it  be  objected  that 
Innacy  is  not  a  temporary  illness,  but 

tmds  or  auy  other  bnsinefls  &om  which  he  may 
receive  any  profit,  he  shall  not  only  be  denied  the 
benefit  cS  the  society,  but  be  excluded.  If  any 
member  shall  frequent  places  of  gaming  when  he 
is  on  the  box  he  shall  be  excluded. 

13.  That  no  member  shtdl  be  entitled  to  any 
benefit  from  this  society  till  one  year  be'  expired 
£rom  the  day  of  his  entrance,  and  all  his  contribu- 
tions, &c.,  to  that  time  be  cleared  off,  he  shall 
then  receive  8«.  per  week  during  any  sickness  or 
accident  that  may  be&ll  him,  unless  by  rioting 
or  drunkenness  (the  venereal  disease  excepted), 
which  shall  be  carried  to  him  by  the  stewards 
weekly,  who  are  required  to  visit  and  enquire  after 
the  state  of  the  sicx,  for  which  they  shall  receive 
3<i.  per  mile  from  the  box  for  then  trouble,  and 
accordingly  make  their  report  to  this  sonety,  in 
case  of  uilure  to  forfeit  for  *ch  offence  Is.  M. 

24.  It  is  agreed  by  this  societv  that  no  member 
shall  receive  any  benefit  firam  this  society  while 
he  is  voluntarily  inoculated  from  the  small  pox, 
nor  shall  any  person  be  admitted  a  member  who 
hath  any  bodily  infirmity  upon  him,  except  in 
such  cases  as  may  appear  to  the  society  to  be  no 
ways  likely  to  affect  the  box,  and  may  be  approved 
of  by  a  majority  of  the  members,  but  if  any  per- 
son bo  afflicted  with  any  invisible  disorder  and 
clandestinely  enters  this  society  as  a  sound 
member,  he  shall,  when  found  out,  be  excluded. 

28.  That  when  any  member  fidls  sick  he  shall 
send  a  written  report  to  the  stewards,  and  the 
sick  member  shall  send  for  the  doctor,  and  if  the 
doctor  neglects  to  visit  such  member  for  the  space 
of  one  day  from  the  report  given  in  by  the 
stewards  he  shall  forfeit  the  sum  of  2s.  6d. 

44.  In  cases  of  dispute  between  this  society  and 
any  member  or  person  claiming  on  account  of  a 
member,  reference  shall  be  made  to  jnstices  pur- 
suant to  10  Geo.  4.  c.  66.  ss.  27,  28. 

(2)  6  E.  &  B,  919 ;  B.  c.  26  Law  3.  Bep.  (x.s.) 
ULC.  1. 


may  last  for  years,  the  answer  is  Vaak  tho 
same  observation  apphes  to  paralysis  and 
oUker  bodily  disorders." 

E.  ThomoBf  for  the  respondent— The 
rules  do  not  contemplate  such  an  afifection 
as  insanity,  bat  only  a  temporary  dis- 
abilitr.  In  Th«  Queen  v.  Evddergfield 
(3),  it  was  held  that  pr^nancy  was  not 
a  sickness  under  9  &  10  Vict.  c.  66.  a.  4, 
previously  cited,  Erie,  J.,  saying  that 
sickness  was  a  morbid  state  arising  from 
external  accident  or  from  a  diseased 
body. 

[BLACKBtntN,  J. — I  see  nothing  in  the 
rules  which  confines  the  relief  to  tem- 
porary illness.] 

It  is  not  denied  that  insanity  is  siok- 
ness,  but  it  is  contended  that  it  is  not 
such  sickness  as  is  within  the  rules. 

Blaokbcsn,  J. — ^I  think  that  we  cannot 
avoid  coming  to  the  condnsion  that  in- 
sanity is  sickness  within  the  meaning  of  the 
rolea.  The  members  are  entitled  to  relief  in 
case  of  "  old  age,  sickness  or  widowhood," 
Two  of  these  disabilities,  old  age  and 
widowhood,  are  not  subject  to  any  limita- 
tion in  point  of  time.  Now  Innacy  is  a 
disorder  of  both  mind  and  body,  and  mle 
11  shews  that  it  was  contemplated  that 
the  illness  which  entitled  a  member  to 
relief  might  last  more  than  a  month.  In  a 
case  under  9  &  10  Vict.  c.  66.  s.  4,  which 
provides  that  no  warrant  shall  be  granted 
for  the  removal  of  any  person  becoming 
chargeable  in  respect  of  relief  mads 
necessary  by  sickness,  unless  it  is  sheim 
in  the  warrant  that  the  justices  granting 
it  are  satisfied  that  the  sickness  would 
produce  permanent  disability,  there  was 
a  good  deal  to  be  said  for  the  proposition 
that  lunacy  wm  not  sickness  within  the 
meaning  of  the  section ;  but  in  Ttie  QueoH 
V.  The  OwvrdM/M  of  Manchester  (3),  it 
seems  to  have  been  thought  otherwise.  If 
the  friendly  societies  really  wish  that 
lunacy  should  be  excluded  from  tho  list  of 
disabilities  which  entitle  a  person  to  relief, 
nothing  is  easier  than  to  make  express 
provision  for  it  in  the  mles. 

QuAor,  J. — I  am  of  the  same  opinion. 
I  think  that  lunacy  ia  a  sickness  within 
the  meaning  of  the  role.    It  appears  that 

(S)  7  E.  &  B.  794 ;  8.  c.  26  Law  J.  Bep.  (ir.s.) 
H.C.  169. 
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the  sickness  is  to  be  of  such  a  kind  as 
prevents  a  member  from  working  at  his 
trade  or  employment,  and  there  is  nothing 
to  shew  that  it  was  not  meant  to  include 
such  a  permanent  illness  as  insanity. 

Abchibald,  J. — I  am  of  the  same 
opinion.  There  can  be  no  donbt  that  in- 
sanity is  a  species  of  sickness,  and  there 
is  nothing  to  shew  that  the  rale  is  con- 
fined to  sickness  of  a  different  character. 

Judgment  for  the  aj^ellaiU, 


Attorneys — Robert  Metcalfe,  agent  for  Whitton, 
Towcester,  for  appellant ;  J.  V.  Fianklin,  for 
respondent. 


[IN  THE  COUBT  OF  QUEEN'S  BENCH.] 
THE  AERATJSD   BBEAD   COMPANT 

(appellants)  v.  geioq  (re- 
yaondent'). 


1873, 
Jnne 


4 


Bread  —  Sale  of,  otherwise  than  hy 
Weight— Q  Sf  7  Will  4.  c.  37.  s.  4. 

The  appellant  loaa  convicted  under  6  Sc  7 
Wm.  4.  c.  87.  8. 4,  for  selling  bread  from  a 
van  withoiU  hewing  a  beam  or  scales.  The 
maierial  of  which  the  bread  was  made  was, 
in  aU  respects,  the  same  as  ordinary  bread, 
except  that  carbonic  acid  gas  was  forced 
into  it.  It  was  crusty  dU  round,  and  was 
known  in  the  trade  as  French  or  fancy 
bread,  but  in  no  way,  except  the  manner  of 
baking  in  separate  loaves,  resembled  wluit 
was  called  'French  or  fancy  bread  at  the  tims 
of  the  pasting  of  the  Act : — Held,  that  the 
conviction  was  right,  as  the  proviso  in  s.  4. 
eould  not  be  construed  to  apply  to  bread  of 
attch  a  desoripUon. 

The  Queen  v.  Wood  (38  Law  J.  Rep. 
(n.b.)  M.0. 144)  observed  upon. 

Cabb  stated  by  jnstices  nnder  20  &  21 
Vict.  c.  43. 

1.  The  appellant  was  convicted  under 
the  7th  section  of  6  &  7  Will.  4.  o.  37,  of 
the  offence  of  selling  bread  from  a  van  or 
carriage,  without  having  a  correct  beam 
and  scales,  with  proper  weights  or  other 
sufficient  balance,  under  the  following  cir- 
comstanoes: 


2.  The  Aerated  Bread  Company,  Li- 
mited, is  incorporated  for  the  manufec- 
ture  of  bread  by  a  new  process,  in  which 
carbonic  acid  gas  is  by  pressure  forced 
into  the  dough  instead  of  the  dough 
being  mixed  with  a  ferment,  as  in  the 
usual  method  of  bread-making.  The 
kneading  also  is  efifected  by  machinery, 
and  not  by  hand. 

3.  The  material  of  which  this  bread  is 
made  is  in  all  other  respects  the  same  as 
ordinary  bread.  Two  qualities  of  bread 
only  are  manufactured  by  the  company, 
viz.,  the  best  and  the  seconds  or  house- 
hold bread,  the  only  difference  in  this 
respect  being,  as  with  other  bakers,  that 
the  best  bread  is  made  of  more  perfectly 
sifted  flour,  and  the  household  bread  of 
flour  called  "seconds,"  which  is  the 
same  flour  with  less  of  the  bran  sifted 
out. 

4.  The  bread  manufactured  by  the 
company  is  not  made  and  baked  in 
batches  as  by  other  bakers.  The  best 
bread  is  made  in  separate  loaves,  which 
ore  separate  in  the  oven,  so  as  to  be 
crusty  all  over.  The  seconds  or  house- 
hold bread  is  baked  in  tins.  The  dough 
for  the  loaves  issues  from  a  spout  of  a 
measured  size,  and  the  proper  quantity 
for  a  loaf  is  out  off  by  a  knife,  which  de- 
scends at  measured  intervals,  and  the 
tins  as  they  are  filled  are  sent  down  a 
slide  into  the  oven.  The  best  bread  for  the 
separate  loaves  is  carried  to  the  oven  by 
hand,  and  in  the  oven  is  of  course  more 
exposed  to  evaporation  than  that  en- 
closed in  tins. 

5.  The  company  call  the  loaves  baked 
in  tins  "seconds,"  or  household  bread, 
and  these  are  sold  by  the  company  and 
their  agents  by  weight,  but  the  best 
flour  loaves,  baked  separately  and  not  in 
tins,  are  not  sold  by  weight,  nor  aro 
weights  and  scales  sent  out  with  the  de- 
livery carts.  The  company  call  these 
"  French  or  fancy  bread,"  and  it  is  under 
that  denomination  that  they  are  adver- 
tised and  sold ;  and  it  was  contended 
that  being  such  they  came  within  the 
exception  to  the  4th  section  of  the  above 
statute,  which  is :  "  Provided  that  no- 
thing in  tliis  Act  contained  bhall  extend 
or  be  construed  to  extend  to  prevent  or 
hinder  any  such  baker  or  seller  of  bread 
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from  selling  bread  nsoally  sold  under  the 
denomination  of  French  or  fancy  bread 
or  rolls,  without  previously  weighing  the 
same." 

6.  It  was  proved  that  such  loaves  are 
in  the  trade  known  ajs  "French  or  fancy 
bread." 

7.  It  was  onr  opinion  that  these  loaves 
are  not  French  or  fancy  bread  within  the 
meaning  of  the  statnte,  for  the  reasons 
following : 

First.  The  material  of  which  the  bread 
in  question  is  made  in  no  vray  differs 
from  the  ordinary  loaves  sold  by  the 
bakers  generally. 

Secondly.  The  material  of  these  loaves 
is  the  same,  except  in  the  quality  of  the 
flour,  with  that  of  the  seconds  or  house- 
hold bread  which  the  company  sells  by 
yfoght. 

Thirdly.  The  manner  of  making  differs 
only  from  that  of  ordinary  bread,  in  that 
the  gas  is  pressed  into  the  pores  of  the 
don«i  by  force  instead  of  being  prodnced 
in  me  substance  of  the  dough  by  a  fer. 
ment. 

Fourthly.  That  this  bread,  in  no  way, 
except  the  manner  of  baking  in  separate 
loaves,  resembles  what  was  called  French 
or  fancy  broad  at  the  time  of  the  pass- 
ing of  the  Act,  and  is  in  fact  only  Eng- 
lish bread,  baked  so  as  to  have  an  oat- 
sido  of  cmst. 

Fifthly.  That  no  advantage  accrues  to 
the  consumer  from  this  form  of  baking, 
but  that  it  is  necessary  to  the  proper 
baking  of  the  best  hrfxtd  made  by  the 
company's  process. 

S^thly.  That  the  tin-baked  loaf  is 
more  troublesome  than  baking  in  batches, 
as  is  the  manner  with  loaves  of  ordinary 
bakers,  nevertheless  the  company  treato 
these  tin-baked  loaves  as  ordinary  and 
not  as  fancy  bread,  and  always  sells  them 
by  weight. 

Seventhly.  That  the  loaves  in  ques- 
tion do  not  differ  from  ordinary  loaves 
more  than  do  the  tin-baked  loaves,  ex- 
cept as  above  appears. 

Eighthly.  That  if  the  loaves  in  ques- 
tion are  fs^cy  bread,  the  tin-baked  loaves 
are  equally  so,  but  the  company  do  not 
claim  the  tinned  loaves  as  being  either 
French  or  fancy  bread,  but  sell  them  by 
weight.  '. 


8.  For  these  reasons  we  were  of  op- 
nion  that  the  loaves  in  question  were 
neither  "  French  nor  fancy  bread,"  nor 
within  the  exception  in  the  statute,  and 
we  convicted  the  appellant  in  a  single 
penalty,  and  agreed  to  state  a  case  &r 
the  opinion  of  your  honourable  Conrt. 

9.  The  question  for  the  consideration 
of  the  Conrt  is,  whether  the  said  loaves 
are  French  or  fimcy  bread  within  the 
exception  in  the  statute  above  cited. 

If  the  Court  shall  be  of  opinion  that 
these  loaves  are  not  within  the  exception, 
the  conviction  is  to  be  affirmed ;  if  other- 
wise the  conviction  will  be  quashed. 

Fmlay  {Ba/y  with  him),  for  the  appel- 
lant.— This  case  is  not  governed  by  The 
Queen  v.  Wood  (1),  where  the  majority  of 
the  Court  (Lush,  J.,  and  Hayes,  J.)  held 
that  the  conviction  was  right.  Here  the 
question  is  whether  the  loaves  in  question 
can  be  said  to  be  "bread  usually  sold 
under  the  denomination  of  French  or 
fancy  bread,"  those  being  tiiie  words 
used  in  the  proviso  to  section  4.  of  6  &  7 
Will.  4.  c.  3/.  The  case  states  that  such 
loaves  are  in  the  trade  known  as  French 
or  fancy  bread  (par.  6).  It  is  true,  that 
in  par.  7  the  justices  express  their 
opinion  that  they  are  not  so,  and  th^ 
give  their  reasons. 

[BiACKBUBK,  J. — ^All  that  we  can  do  is 
to  consider  whether  or  no  those  reasons 
are  sufficient.] 

Their  reasons  are  not  sufficient.  The 
5th  par.  shews  that  the  loaves  are  called 
"  French  or  fiimcy  bread,"  and  that  they 
are  sold  as  such. 

John  Thompson,  for  the  respondent. — 
The  question  is  whether  this  was  "  &ncy 
bread  "  at  the  time  of  the  sale.  The  Queen,  v. 
Wood  (1)  shews  that  if,  at  the  time  of  the 
sale,  the  bread  is  of  an  ordinary  kind,  and 
is  sold  without  having  beam  and  scales, 
or  proper  instruments  for  weighing  it,  the 
penalty  is  incurred.  It  is  nothing  but  a 
question  of  fact  for  the  justices,  and  they 
.  find  that  the  material  of  which  it  is  made 
in  no  way  differs  from  the  ordinary  loaves 
sold  by  bakers  generally,  and  that  it  is 
only  Flnglish  hr^ad  baked  so  as  to  have 


(1)  lOB.  &S.  534;  a.  c.  : 
M.C.  141. 


I  Lav  J.  Bep.  (xa) 
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.an  oitside  of  craat.  He  cited  The  Queen  v. 
Kmgthf  (2). 
Bag  repUed. 

BucKBUBN,  J. — ^I  tMnk  this  conviction 
mnst  be  afiSrmied.  The  question  tnms 
upon  the  oonatroction  of  the  Act,  and, 
befora  going  into  what  was  eaid  in  the 
case  of  The  Queen  v.  Wood  (1),  I  will  jnst 
look  at  the  Act  as  I  understand  it  myself. 
At  the  time  this  Act  was  passed,  in  the 
year  1836,  there  was  household  bread, 
which  consisted  of  ordinary  loaves,  and 
which  any  poor  or  ignorant  purchaser 
would  expect  to  get  of  the  right  weight, 
and  would  not  be  so  liable  to  be  cheated ; 
and  there  was  also  bread  called  "  &ncy 
bread,"  which,  according  to  my  recollec- 
tion of  that  time,  was  made  of  a  fine 
quality  of  flour,  and  was  made  in  the 
wape  of  a  long  roll,  and  a  person  in  buying 
bread  of  that  description  would  not  expect 
to  get  the  weight  so  accurately  its  if  he 
were  buying  a  honsehold  loai.  Then, 
taking  that  view  of  the  matter,  and  seeing 
that  it  was  more  according  to  the  shape  of 
loaf  than  anything  else,  the  legislature,  it 
seems  to  me,  enacted  that  bread  should  be 
sold  by  weight,  that  is,  all  ordinary  bread, 
and  then  it  was  provided  that  nothing 
should  prevent  any  baker  selling  bread 
nsnaDy  sold  under  the  denomination  of 
French  or  &ncy  bread,  or  rolls,  without 
previously  weighing  the  same.  My  opinion 
IS  that  that  meant  such  bread  as,  at  the 
time  the  legislature  passed  the  Act,  was 
sold  under  the  denomination  of  French  or 
faausj  bread,  which  I  think,  as  a  matter 
of  fact,  bore  these  different  shapes  which 
have  been  referred  to.  The  legislature 
stud  this  bread  shall  continue  to  be  sold 
in  this  way  in  future.  When  a  new  ar- 
ticle is  brought  in,  such  as  bread  made  in 
the  shape  of  crescents,  or  the  Italian 
bread,  which  is  made  in  long  pieces,  the 
qnesiion  for  those  who  have  to  consider  the 
matter  is  this:  that  though  the  bread 
may  not  be  made  in  the  ordinary  shape 
in  which  fancy  bread,  French  bread,  or 
rolls  in  1836  were  made,  is  it  that  kind 
of  article  ?  If  not,  whatever  name  it  is 
called  by,  it  must  be  sold  by  weight.  In 
looking  at  the  statute  in  that  light  the  con- 

(2)  15  J.  F.  66. 


viotion  is  clear  and  right,  although  the 
justices  here  have  found  that  the  loaves  are 
in  truth  known  as  French  or  fancy  bread, 
not  meaning  merely  that  it  is  called  by 
that  name  and  that  it  is  sold  by  the  trade 
as  such.  I  do  not  think  a  change  of 
name  has  anything  to  do  with  it ;  but  is 
this  bread  that  kind  of  article  that  the 
legislature  meant  should  be  privileged  ? 
That  depends  npon  what  was  known  as 
fancy  bread  and  rolls  at  the  time  tho 
legislature  passed  that  provision.  It  is 
not  a  question  as  to  wluit  the  article  is 
now  called,  but  what  it  is.  The  justices 
have  found  as  a  iuA  that  this  bread,  ex- 
cept as  to  the  manner  of  baking  in  sepa- 
rate loaves,  does  not  resemble  what  waa 
called  French  or  fancy  bread  at  the  time 
of  the  passing  of  the  Act,  and  is,  in  fact, 
only  English  bread  baked  so  as  to  have 
-  an  outside  crust.  That  fact  is  not  found 
BO  explicitly  as  I  should  have  wished.  I 
think  that  bread  merely  baked  so  as  to 
have  an  outside  crust  does  not  bring  it 
within  the  article  that  in  1836  was  sold 
as  French  or  fancy  bread,  because  that 
description  of  bread  did  not  at  that  time 
depend  upon  whether  it  had  outside  crust 
all  over  it  or  not.  The  justices  have  found 
that  this  is  not  the  article  called  French 
or  &ncy  bread  at  that  time,  and  conse- 
quently convicted  the  appellants. 

Now  the  case  of  The  Queen  v.  Wood  (1) 
has  been  much  pressed  upon  us.  In  that 
case  two  Judges  decided  one  way  and 
one  the  other ;  there  was,  therefore,  a  very 
slight  majority,  but  the  majority  of  the 
Court  came  to  the  conclusion  that  tho 
statute  was  different  in  principle  to  that 
which  I  have  just  expressed  as  my  opinion 
of  it.  It  seems  to  have  been  in  the 
mind  of  my  brother  Lush  that  the  reason 
why  French  bread  was  not  required  to  be 
weighed  was  because  it  was  an  article  of 
luxury,  and  he  seems  to  have  put  it  thus  : 
that  what  was  an  article  of  luxury  at  the 
time  the  Act  of  Parliament  was  passed, 
and  would  have  been  considered  very  fine 
and  luxurious  bread,  would  be  considered 
very  inferior  now,  and  that  the  Act  must 
mean  that  the  article  of  luxury  which 
need  not  be  weighed  would  vary  from 
time  to  time,  and  that  that  which  was  an 
article  of  luxury  to  our  ancestors  would 
become  no  artdde  of  laxnry  at  all  to  our 
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descendants.  I  do  not  think  that  is  the 
meaning  of  the  Aot.  I  think  it  means 
the  article  that  at  that  time  did  not  re- 
quire to  be  weighed  because  it  was  of 
tiiat  description  that  depended  mainly  on 
the  shape.  If  the  case  of  The  Queen  v. 
Wood  (1)  were  precisely  in  point,  we 
should  have  had  to  consider  whether  we 
should  dissent  from  it,  for  that  we  should 
never  do  without  much  thought  and  con- 
sideration, and  we  should  have  taken  time 
to  consider  the  matter  before  we  went  so 
far  as  that,  though  I  am  inclined  to  think 
that  my  brother  Hannen's  opinon  is  the 
better  one.  I  do  not  think  our  judgment 
in  this  case  is  in  conflict  with  The  Queen 
T.  Wood  (1),  but  I  have  not  disguised  the 
fyyot  that  I  do  not  take  the  same  view 
as  the  majority  of  Judges  took  in  that 
case.  For  these  reasons  I  think  the  con- 
viction was  right  and  ought  to  be  affirmed. 

QuAiN,  J. — I  am  of  the  same  opinion. 
The  question  is  simply  this :  whether  a 
common  quartern  loaf,  because  it  happens 
to  be  baked  separately  and  is  therefore 
crusty  all  round,  is  to  be  said  to  be 
French  or  fancy  bread  within  the  mean- 
ing of  the  Act  of  Will.  4  P  I  am  of 
opinion  that  it  is  not,  and  that  the  Act 
of  Will.  4.  referred  to  the  kind  of  article 
usually  sold  as  fancy  or  French  bread. 
I  cannot  help  thinking  that  a  common 
quartern  loaf,  because  it  is  baked  sepa- 
rately and  not  in  batches,  and  thus 
gets  crusty  all  round,  cannot  be  fairly 
brought  within  the  meaning  of  the 
words,  "  French  or  fimcy  bread,"  as  used 
in  the  statute.  It  is  not  the  kind  of 
article  the  Legislature  intended  to  except, 
and  make  it  not  necessary  for  the  baker  to 
weigh.  The  bread  which  it  was  not  neces- 
sary for  the  baker  to  weigh  was  evidently 
of  the  kind  of  fancy  bread  or  rolls.  The 
interpretation  of  the  proviso  gives  the 
character  of  bread  intended  to  be  excepted 
— ^it  was  bread  made  in  small  quantities, 
in  small  shapes,  neither  long  rolls,  nor 
round  rolls.  The  newly  introduced  cres- 
cents were  intended  to  be  excepted  j  but 
it  was  never  intended  to  except  a  large 
qoartem  loaf,  merely  because  it  was  baked 
not  in  batches  and  so  became  crusty.  For 
these  reasons,  I  am  of  opinion  that  the 
conviction  should  be  affirmed. 

Abohibald,  J. — I  am  also  of  opinion 


that  this  conviction  should  be  affirmed.  I 
do  not  think  the  proviso  in  the  statute 
was  intended  to  extend  to  what  might  be 
simply  called  fancy  bread.  What  i  think 
it  had  reference  to  was  that  description  of 
bread  which  was  in  use  at  the  time  of  the 
passing  of  the  Act,  and  bread  of  a  like 
kind,  and  therefore  that  it  is  not  possible, 
by  simply  altering  the  form  of  baking, 
what  is  in  truth  household  bread,  and 
baking  it  crusty  all  round,  to  bring  it 
within  the  exception.  I  also  think  thai 
the  proviso  woiud  cover  bread  of  a  like 
description,  even  though  not  actually 
known  in  that  precise  shape  at  the  time 
of  the  passing  of  this  statute.  Everybody 
who  has  been  to  Turin  has  tasted  bread 
made  there,  which  is  very  palatable,  and 
there  is  other  bread  of  that  kind  that  may 
be  introduced  into  this  country,  but  in 
this  case  it  is  found  that  this  br^kd  in  no 
way  resembles  what  is  called  French  or 
fancy  bread,  and  is  not  of  the  same  kind  at 
all.  Although  I  am  of  opinion  that  the 
conviction  in  this  case  should  be  affirmed, 
and  although  I  agree  with  my  brother 
Blackburn  in  not  adopting  the  reasons 
given  by  the  majority  of  the  Court  in  the 
case  of  The  Queen  v.  Wood  (1),  yet  in 
tmth  our  decision  is  not  in  conflict  with 
the  decision  in  that  case.  We  are  not  in 
any  way  overruling  that  case .  We  proceed 
upon  a  different  reasoning.  I  think  as  it  is 
found  here,  that  although  this  is  said  to  bo 
known  in  the  trade  as  &ncy  bread,  yet  it 
is  not  that  which  was  &ucy  bread  at  the 
time  of  the  passing  of  the  Act :  I  there- 
fore think  it  does  not  come  within  the 
proviso,  and  that  this  conviction  must  he 
affirmed. 

Conviction  termed. 


Attorneys — Wilson,  Bristows   &   Carprotkcl,  for 
appoUants ;  Ambrose  Haynes,  for  lespondent 
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[IN  THE  COUET  OP  aUEElTS  BENCH.] 
1873.     1    OBEQO  (appellant)  v.  smith 
April  30.  J  (respondent). 

Pedlars  Act,  1871,  34  ^  35  Vict.  e.  96. 
St.  3  and  4 — Oarrying  a  Missionarij  Basket 
— Trading. 

Hie  respotident  and  other  ladies  pur- 
chased  materials,  which  they  made  into 
aprons,  handkerchiefs  and  other  articles  of 
wearing  apparel.  These  they  carried  from 
door  to  door  for  sale  in  a  basket,  called  the 
missionary  basket,  and  applied  tJie  proceeds 
of  the  sale  to  charitahle  purposes : — Held, 
that  the  respondent  did  not  come  within  the 
description  of  "pedlar"  in  the  Pedlars  Act, 
1871,  and  did  not  require  a  certificate  vmder 
thatAti. 

Case  stated  by  justices  for  the  parts  of 
Lindsev,  lonoom,  under  20  &  21  Yiot. 
0.43.  - 

An  information  was  preferred  by  W. 
Gregg,  of  Great  Grimsby,  superintendent 
of  police  (the  appellant),  against  Su- 
sannah, the  wife  of  Charles  Smith,  of 
liacely,  shoemaker  (the  respondent), 
nnder  section  4  of  the  Pedlars  Act,  1871 
(1),  charging  that  she  on  the  26th  of 
Angast,  1872,  nnlawfolly  acted  as  a 
pedlar  without  having  obtoined  a  certifi- 
cate nnder  the  Pedlars  Act,  1871,  aatho- 
rising  her  so  to  act,  contrary  to  the 
statute,  Soo.,  in  sach  case  made  and  pro- 
vided, was  heard  |and  determined  by  the 
justices.  , 

(1)  By  the  Fedlan  Act,  1871  (84  &  35  Vict. 
c  96),  section  3,  tho  term  "podlu"  means  any 
hawker,  pedlar,  petty  chapman,  tinker,  caster 
of  metals,  mender  f£  chairs  or  other  person 
who,  widiout  any  horse  or  other  beast  bearing  or 
drawing  burden,  trarols  and  trades  on  foot,  and 
goes  from  town  to  town,  or  to  other  men's  housoa, 
carrying  to  sell  or  exposing  for  sale  any  goods, 
wares  or  meichandise,  or  procuring  orders  for 
goods,  wares  or  merchandise  immediately  to  be 
delivered,  or  selling  or  offering  for  sale  his  skill 
in  handicraft. 

By  sect,  4,  No  person  shall  act  as  a  pedlar  with- 
out sach  eertiflcate  as  in  this  Act  mentioned,  or 
shall  be  liabFe  for  a  first  oflbnce  to  a  penalty  not 
exceeding  10«.,  and  for  eveiy  subsequent  offence  to 
a  penalty  not  exceeding  1/. 

In  schedule  -A.  "Form  of  application  for  ped- 
lar's certificate"  an  tho  words,  2,  "I  am  by 
trade  and  occnpation  "  (here  state  trade  and.  occu- 
pation of  sppMlant,  «.g.,  that  he  is  a  hawker 
pedlar,  fte.) 

Nbw  Snias,  42,— Mas.  Ou, 


Upon  the  hearing  of  the  information 
it  was  proved  and  admitted  on  the  part 
of  the  appellant  and  respondent,  and 
found  as  a  fact,  that  ladies,  of  whom  the 
respondent  was  one,  purchased  materials 
and  made  them  into  aprons,  handker- 
chiefs, chemises,  shoes  and  other  articles 
of  wearing  apparel,  and  also  wool  mats 
and  other  articles  for  domestic  use.  These 
articles  were  carried  about  in  a  basket, 
called  a  missionary  basket,  &om  house  to 
house  for  sale  by  twelve  ladies,  each 
having  the  basket  one  month. 

The  respondent  on  the  day  mentioned 
in  the  information  went  on  foot  to  other 
person's  houses  with  the  basket,  and  ex- 
posed for  sale  and  sold  some  of  the  articles 
named  above,  and  had  no  certificate 
(authorising  her  to  act  as  a  pedlar)  nnder 
the  Pedlars  Act,  1871. 

The  twelve  ladies  do  not  find  tho 
money  for  the  materials  out  of  which  to 
make  the  articles,  but  the  money  derived 
&om  the  sales  is  applied  towards  the  pur- 
chase of  them.  The  profits  of  the  basket 
are  devoted  to  a  school  in  the  village  of 
Lacely,  and  religions  purposes,  but  lOZ. 
of  the  profits  was  once  given  towards 
furnishing  a  minister's  house. 

It  is  also  an  admitted  fact  that  under 
the  Pedlars  Act  of  1870,  each  of  the 
twelve  ladies  took  out  a  pedlar's  oertifi- 
cate,  the  fee  for  which  was  &d.,  but  now 
they  do  not,  as  nnder  the  Pedlars  Act, 
1871,  the  fee  for  the  certificate  is-Ss. 

It  was  contended  on  the  part  of  the 
respondent  that  she  did  not  come  within 
the  meaning  of  the  term  "  pedlar"  in  the 
1st  clatise  of  the  3rd  section  of  tho  Pedlars 
Act,  1871,  as  she  did  not  go  about  as  a 
trader  to  sell  for  her  own  personal  gain  or 
profit  or  as  a  means  of  livelihood,  but 
simply  for  a  charitable  and  religious  pur- 
pose, which  was  not  within  the  spirit  or 
contemplation  of  the  Act. 

On  the  part  of  the  appellant  it  was 
contended  that  the  respondent  was  a 
pedlar  within  the  meaning  of  the  Aot^ 
and  that  she  was  not  one  of  those  persons 
defined  by  the  23rd  section,  who  do  not 
require  certificates,  and  that  if  the  legis- 
lature had  intended  to  exempt  such  cases 
as  selling  for  charitable  or  religious 
purposes  it  would  have  defined  them  iu 
tho  23rd  section. 
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The  jastioes  baying  considerable  donbb 
whether  (ho  respondent  was  a  pedlar 
within  the  interpretation  of  the  term 
"pedlar"  in  the  3rd  section  of  the  Act,  so 
as  to  bring  her  within  the  operation  of 
the  4th  section,  gave  her  the  benefit  of 
the  doubt,  and  dismissed  the  information. 

The  qaestion  for  the  opinion  of  the 
Coart  is  whether,  upon  the  facts  stated 
the  respondent  was  a  "pedlar"  within 
the  meaning  of  the  Act,  and  liable  to  the 
penalties  under  the  4th  section. 

Cave,  for  the  appellant. — The  respon- 
dent was  a  pedlar  within  the  meaning  of 
the  Act.  It  is  immaterial  whether  she 
applied  the  profits  of  her  trading  to  her 
own  use  or  the  use  of  other  parties.  The 
cases  of  The  King  v.  M'OiU  (2),  and  The 
Altomey-Qeneral  v.  Tongue  (3),  shew  that 
it  is  the  policy  of  the  legislature,  in 
making  provision  for  licenses  to  trade,  to 
protect  regular  shopkeepers  from  being 
undersold. 

Waddy,  contra,  was  not  heard. 

Blackburn,  J.— I  think  there  can  be 
no  doubt  whatever  about  this  case.  A 
certificate  is  only  necessary  where  the 
person  in  good  faith  intends  to  carry  on 
the  trade  of  a  pedlar.  To  say  that  every 
one  of  these  ladies  who  carries  about  a 
missionary  basket  is  within  the  definition 
is  ridiculous.     The  justices  were  right. 

QuAiN,  J.— The  description  of  pedlar 
in  the  interpretation  clause  is  one  who 
trades  from  town  to  town,  &o.  There 
is  no  definition  of  trading,  and  in  the 
absence  of  any  such  definition  we  must 
have  recourse  to  other  authorities.  In 
Leo  on  -Bankruptcy,  p.  488,  it  is  said, 
"Whether  or  not  a  person  is  a  trader 
does  not  depend  upon  his  occasionally 
doing  acts  of  trading,  but  upon  the  in- 
tontion  generally  so  to  get  nis  living." 
There  is  no  evidence  whatever  of  any  such 
intention  in  the  case  of  these  ladies. 

Abohibald,  J.,  concurred. 

Judgment  for  the  respondent. 

Attorneys — Swann  &  Co.,  agents  for  J.  T.  Tweed, 
of  Lincoln,  for  appoUant ;  Grange  &  Wintruig- 
h»m,  Orinuby,  foi  respondent. 


3  B.  &  C.  142. 
12  Price,  51. 


[IN  THE  COURT  OF  QUJEEITS  BENCH.] 

1873.     1  BBLL  (appellant)  v.  crahe  (re- 
May  28.  /  spondeiW). 

Bate  —  Suiiiday  and  Bagged  Sehodh 
(Exemption  from  Bating)  Act,  1869,  32 
^  33  riot.  e.  4!D— Discretion  of  Bating 
Authority. 

Under  "  The  Sunday  and  Bagged  SchooU 
(Exemption  from  Bating)  Act,  18G9,"  32 
§1"  33  Viet.  c.  40,  s.  1,  by  toMch  nUing 
authorities  may  exempt  from  their  rates 
buildings  used  as  Sunday  or  ragged  schxiU, 
the  rating  authority  has  a  discretion  and  is 
not  bound  to  exempt  any  such  school. 

Case  stated  by  a  justice  for  Middlesex, 
under  20  &  21  Vict.  o.  43. 

1.  Upon  the  hearing  of  complaint  pre- 
ferred by  the  respondent  against  the  ap- 
pellant, for  default  in  the  payment  of 
rates  ia  St.  Pancras,  amountii^;  to  291. 
13«.  9d.,  tho  magistrate  ordered  the  ap- 
pellant to  pay  the  amount. 

2.  The  appellant  is  honorary  secretary 
and  treasurer  to  the  committee  of  man- 
agement of  "  The  Boys'  Home  Indostrial 
School  for  Destitute  Boys  not  convicted 
of  Crime,"  situate  in  the  Regent's  Park 
Bead,  in  the  parish  of  St.  Pancras  afore- 
said, and  the  premises  in  respect  of  which 
the  sum  of  292.  l3«.  dd.  is  claimed,  axe  all 
occupied  and  used  for  the  general  par- 
poses  of  tho  said  Boys'  Home. 

3.  These  premises  at  tho  time  of  the 
making  of  the  rate  consisted  of  three  mes- 
suages or  dwelling  houses,  in  which  120 
boys  were  lodged  and  Uved,  from  day  to 
day,  and  a  fourth  messuage  at  a  little  dis- 
tance from  the  former,  in  which  the 
master  and  his  family  reside.  The  matron 
had  a  living  room  and  bed  room,  and  re- 
sided in  the  house  and  had  two  extra 
rooms  for  her  family.  There  is  also  a 
large  yard  or  playground  adjoining  the 
master's  house,  in  which  the  boys  hare 
recreation,  and  a  building  contiguous  to 
such  yard,  in  which  lectures  and  instruc- 
tion are  given,  and  where  dasse&aie  held. 
The  boys  are  also  clothed. 

4.  The  instruction  received  by  the  boys 
on  Sundays,  is  provided  and  given  by 
certain  fnends  of  the -Home,  both  men 
and  women,  and  it  is  wholly  gratuitous, 


Digitized  by 


Google 


Vol..  42.] 


THE  DUTIES   OP  MAGISTEATES. 


123 


5.  The  instraotion  reoeived  by  tbe 
boys  on  week  days,  is  given  partly  by  the 
master,  who  is  a  paid  officer,  and  |»rtly 
by  the  assistant  masters,  who  are  also 
paid  out  of  the  general  fnnds  at  the  dis- 
posal of  the  committee  of  management^ 
and  the  boys  are  tanght  trades  on  the 
premises. 

6.  The  Boys'  Home  (save  as  mentioned 
in  paragraphs  7  and  8)  is  supported  en- 
tirely  ont  of  sach  fdnds  as  are  voluntarily 
contributed  by  the  committee  of  manage- 
ment and  their  friends.  It  is  exclusively 
for  the  maintenance  of  the  boys,  who  (b&. 
sides  being  in  the  judgment  of  the  com- 
mittee destitute)  must  not  have  been 
convicted  of  crime.  It  is  not,  therefore, 
a  Beformatory. 

7.  The  committee  of  management  re- 
ceive from  the  Secretaiy  of  State  and 
from  the  London  School  Board  certain 
money  allowances  in  respect  of  particular 
boys,  who  by  the  permission  and  with  the 
previously  obtained  consent  of  the  com- 
mittee, ore  received  into  the  Home  &om 
the  Gonrts  of  the  several  police  magis- 
trates in  the  metropolis,  and  from  the 
justices  in  other  parts  of  the  kingdom. 
Such  allowances  are,  it  is  believed,  not 
capable  of  being  demanded,  nor  could 
they,  if  withheld,  be  recovered  by  law,  and 
it  is  the  fact,  that  they  have  been  reduced 
by  the  Secretary  of  State,  and  without 
the  consent  of  the  Committee.  The  pa- 
rents of  some  of  the  boys  so  sent  by  the 
magistrates  are  compelled  |by  the  Secre- 
tary of  State  to  pay  weekly  sums  towards 
th^  support ;  but  such  weekly  sums  are 
paid  to  the  Secretary  of  State  and  not  to 
the  managers  of  the  Boys'  Home,  and  the 
Secretary  of  State  pays  to  the  Home  a 
capitation  grant. 

8.  The  boys  are  employed  as  tailors, 
shoemakers,  carpenters,  bmshmakers  and 
firewood  choppers,  the  produce  of  their 
labour  is  sold  to  the  public,  and  the  money 
is  received  and  applied  towards  their 
maintenance. 

9.  The  lecture  rooms  are  occasionally 
used  for  penny  readings,  to  which  the 
public  are  admitted  on  payment,  and  the 
proceeds  are  applied  in  aid  of  the  general 
fund. 

10.  No  appeal  was  made  to  the  assess- 
pient  committee  of  the  parish  against  tl^e 


valuation  list,  nor  were  any  other  steps 
taken  by  the  appellant  under  "  The  Va- 
luation (Metropolis)  Act,  1869."  After 
the  making  of  the  rate,  however,  he  ap- 
plied to  the  general  purposes  committee 
of  the  vestry  for  relief  from  it.  That 
committee  on  29th  February,  1872,  re- 
commended to  the  vestry,  that  three- 
fourths  of  the  rate  should  not  be  enforced, 
provided  the  remainder  were  paid  forth- 
with, and  so  reported  to  the  vestiy.  When 
that  report  was  presented  on  6tn  March, 
1872,  it  was  moved  that  the  recommen- 
dation be  adopted;  but  an  amendment 
was  moved,  and  it  was  resolved  that  the 
whole  of  the  rates  should  be  enforced, 

11.  The  appellant  contended  before  the 
magistrate  that  the  Boys'  Home  is  ex- 
empted from  payment  of  the  rates  claimed 
by  the  respondent  by  virtue  of  the  pro- 
visions of  the  statute  32  and  33  Vict.  o. 
40  (1),  and  called  witnesses  to  prove  that 
the  Boys'  Home  is  a  Sunday  School  and 
also  a  raggfed  school  within  the  meanings 
of  those  terms  as  interpreted  by  the  said 
Act.  He  further  contended  that  though 
the  word  "  may  "  is  used  in  the  first  para- 
graph of  the  enacting  part  of  the  statute, 
yet  it  is  to  be  construed  as  being  im- 
perative in  accordance  with  what  the 
appellant  argued  was  the  rule  of  con- 
struction applicable  to  Acts  of  Parliament 
in  all  cases  where  a  power  is  entrusted 
which  is  to  be  exercised  for  the  public  bene- 
fit, and  there  is  nothing  but  the  word  itself 

(1)  By  the  Snnday  and  Bagged  Schools  (Ex- 
emption from  Bating)  Act,  1869,  after  reciting 
that  for  many  jeare  and  until  lately  buildings 
used  as  Sunday  and  ragged  schools  for  gratnitouB 
education  eqjoyedan  ezemptionfrom  poor  and  other 
istes,  and  it  is  expedient  tbat  they  should  be 
exempted  fiom  such  liability,  it  is  enacted  (sect  I) 
that  from  and  after  September  30,  1869,  ereiy 
authority  having  power  to  impose  or  levy  any 
rate  npon  tbe  occupier  of  any  building  or  part  of 
a  bnilding  used  exdusirely  as  a  Sunday  school  or 
ragged  sSiool  may  exempt  such  building  or  part 
of  a  building  from  any  rate,  for  any  purpose 
whatever,  which  such  authority  has  power  to  im- 
pose or  levy. 

By  section  2a"  ragged  school"  shall  mean  any 
school  used  for  the  gratuitous  education  of  children 
and  young  persons  of  the  poorest  classes,  and  for 
the  holding  of  classes  and  meoti  ngs  in  furtherance  of 
the  same  object,  and  without  any  pecuniary  benefit 
being  derived  therefrom,  except  to  the  teacher  oy 
t<»checB  employed. 
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to  shew  tiie  legislainre  intondcd  to  make 
the  exercise  of  the  power  disoretionaiy. 

12.  On  the  part  of  the  respondent  it 
tras  contended  that  this  was  not  a  Son- 
day  school  or  ragged  school  within  the 
meaning  of  the  Act  32  &  33  Vict.  c.  40, 
that  even  if  it  were  the  vestry  were  not 
compellable  to  exempt  it  from  rating,  and 
had  decided  to  enforce  the  whole  rate,  and 
that  if  the  buildings,  &c.,  were  exempt 
from  rating  nnder  that  Act  the  appellant 
onght  to  have  claimed  the  exemption  by 
appeal  under  the  Yalnation  (Metropolis) 
Act,  1869,  32  &  33  Vict.  c.  67,  and  that 
the  magistrate  mnst  now  enforce  the  pay- 
ment of  the  rate. 

18.  The  magistrate  being  of  opinion 
that  the  appellant  was  liable  fbr  the  pay- 
ment of  the  rates  gave  his  determination 

14.  The  question  for  the  opmion  of  the  ^  ^  ^rVX^  L'  ^  r/ A^  /-  ^ 
Oonrt  therefor©  is,  whether  the  Boys'  "^  *  f  f^9i*^'^  ^  f3/f^^^7/ 
Home,  as  represented  by  the  appellant^ 
is,   nnder  the  oiroamstances  stated,  ex- 


pecially  where  son^thing  judicial  is  di- 
rected to  be  done,  should  sometimes  be 
taken  to  mean  "  must."  But  this  rule  of  ' 
oonstmction  does  not  apply  here.  It  is 
quite  clear  that  the  legislature  intended 
that  the  rating  authority  should  cxemse 
their  discretion  as  to  whether  a  Sunday 
or  ragged  school  should  be  exempted  from 
the  rates,  and  whether  the  authority 
exercises  this  discretion  rightly  or  not  is 
no  concern  of  ours. 

QuAiN,  J.,    and  Aschibald,  J., 
ounred. 

Judgm£fKt  for  ills  retfon^mi. 


Attomeya — ^Leefc,    for    Appellant;   W. 
Cooper,  for  respondent. 


DoRUt 


empted  &om  payment  of  the  several  rates. 

Benjamin  (Lumley  with  him),  for  the 
appellant. 

[BliAOEBUBN,  J. — I  am  disposed  to  think 
that  this  is  not  a  ragged  school  within 
the  meaning  of  the  Act,  but  how  do  yon 
get  -over  ttio  objection  that  the  vestry 
have  a  discretion  as  to  whether  they 
should  exempt  it  &om  rating  or  not?] 

It  is  a  weU-known  rule  of  construction 
that  where  an  Act  of  Parliament  directs 
the  doing  of  a  thing  for  the  sake  of  justice 
or  the  public  good,  the  word  "  may " 
must  be  taken  to  be  the  same  as  the 
word  «  shall  "— TAe  King  v.  Barlow  (2), 
The  Queen  v.  The  Tithe  Oommistumers  for 
England  and  Wales  (3).  Now  the  Act 
82  &  38  Yiot.  0.  40,  expressly  recites  that 
it  is  expedient  that  Sunday  and  ragged 
schools  for  gratuitous  education  should 
be  exempted  from  rates. 

Poland,  for  tho  respondent,  was  not 
heard. 

Blaokbubn,  J. — I  think  that  we  need 
tf^ot  trouble  the  counsel  for  the  respon- 
dent. It  is  quite  true  that  the  word 
"  may "  in  ani  Act  of  Parliament,  es- 

(2)  2Salk.609. 

(3)  19  Law  J.  Eep.  (w.s.)  Q.R  177. 


[m  TH£  COURT  OF  aUEEN'S  BENCH.] 
1873.   1    THE   QUEEN  V.  THE  ABNIT  PAUC 
June  7.  J  CEHETEBT   COMPACT. 

Poor-raie — Ocmpatum — Batealle  Yalu* 
—Cemetery — Sale  of  Plots  of  Land— Cm- 
veyance. 

The  appelUmts,  a  eometery  eon^pany,  tn 
the  year  1869,  according  to  their  vMud  e>a- 
tom,  sold  certain  plots  of  land  to  purt^aser*. 
The  plots  were  respeetiveh/  conveyed  to  hM 
iinio  the  said  purchaser,  hit  heirs  and  assigns 
for  ever,  upon  trust  and  to  the  intent  thai  he 
the  said  purchaser,  his  heirs  and  assigns, 
may  (sttbject  nevertheless  ta  ihs  ndes  mti 
■orders  for  the  Ume  being  of  the  company  fat 
the  management  and  regidation  of  &e  ceme- 
tery') erect  or  construct  a  vatdt  or  tnatuoieiim 
in  or  upon  the  same,  and  may  use  the  said 
plot  as  and  for  a  place  of  bvrial,  ^.,  a»d 
for  no  other  purpose  whatsoever;  andtidh 
jeci  to  the  intent  aforesaid  in  trust  for  tkt 
said  trustees  and  directors,  their  hmrs  and 
assigns  for  ever,  as  part  of  the  proper^  ef 
the  company.  The  purchaser  covenanted 
to  repair  the  grave,  mausoleum,  ^.,  and  to 
observe  the  rules  and  orders  made  l^  tt« 
company  for  the  management  and  re^ttto- 
tion  of  the  cemetery.  Part  of  the  looriiij 
expenses  of  the  company  was  the  keeping  in 
order  the  said  plots  for  the  purchasers.  The 
gates  of  the  cemetery  were  dosed  at  specif 
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times,  after  wJueh  ^  pvrohcuers  were  not 
admitted.  In  rating  the  company  to  the 
poor's-rate,  the  turn  received  in  they  ear  1869, 
aa  pwchate  money  for  the  sale  of  the  plot*  of 
land,  was  treated  as  part  of  the  annuai  value 
of  the  oeevpaiion  of  the  cemetery  by  the  eom- 
pany  in  that  year: — ^eld,  fir^t,  that  the 
company  were  liable  toT>e  rated  as  the  oceit- 
piers  of  ilm  whole  cemetery,  including  the 
plots;  seeondh),  thai  the  sum  reeevved  was 
properly  treated  as  part  of  the  awwjoZ  value. 

This  was  an  appeal  on  behalf  of  the 
Abnev  Park  Cemetery  Company,  in  the 
pariah  of  Stoke  Newington,  in  the  connty 
of  Middlesex,  against  a  decision  of  the 
Assessment  Committee  of  the  Union,  alter< 
ing  an  assessment  in  the  new  valuation  liBt 
for  the  said  parish,  made  under  and  in  pur- 
Buanoe  of  the  Valuation  (Metropolis)  Act, 
1869,  whereby  the  lands  and  properties  of 
the  said  appellant  company  are  assessed  at 
2,5791.  gross,  and  2,4481.  rateable  value. 

The  Court  of  General  Assessment  Ses- 
sions fot  the  metropolis  holden  on  the 
28th  of  Pebroary,  1871,  confirmed  the 
assessment  without  costs,  subject  to  the 
opinion  of  this  Ooart  on  the  following 

CASE. 

1.  The  Abney  Park  Cemetery  Company 
is  a  co-partnership  duly  formed  and  con- 
stituted by  and  under  a  deed  of  settlement, 
bearing  date  the  11th  of  September,  1839, 
which  deed  was  executed  by  all  the  part- 
ners of  the  said  co-partnership.  Under  the 
provisions  of  the  said  deed,  the  company 
has  purchased  lands  and  laid  them  out  as 
a  cemetery,  and  has  erected  buildings  and 
catacombs  and  vaults  therein  for  cemetery 
purposes,  and  has  enclosed  the  same. 
The  company  carries  on  there  the  busi- 
ness 6f  a  burial  company  for  profit  in 
connection  with  the  said  cemetery. 

2.  The  company  charges  and  receives 
fees  or  sums  of  money  for  the  interment 
of  bodies  in  graves,  and  the  deposit  of 
bodies  in  vaults  and  catacombs,  for  the 
reopening  of  the  same  for  the  proprietors 
thereof  and  making  further  interments 
therein,  and  for  the  performance  of  divine 
worship. 

The  company  also  from  time  to  time  sells 
plots  of  ground  for  family  graves.  A  copy 
marked  A  of  ibe  conv^auce  of  one  of 


sQoh  plots  of  gronnd  acoompaniea  and 
forms  part  of  this  Case,  and  it  is  to  bo 
taken  tnat  all  the  other  conveyances  are 
in  the  same  form,  mMtatis  mutandis. 

3.  For  the  year  1869,  2,833i.  was  re- 
ceived  by  the  company  as  purchase  money 
for  divers  plots  so  disposed  of  and  oon> 
veyed. 

4.  The  company  was  rated  as  the  occn- 
pier  of  the  said  lands,  buildings,  cata- 
combs and  vaults,  and  upon  the  principle 
that  the  company  was  liable  to  be  rated 
for  (inter  alia')  the  receipts  derived  by 
them  from  the  sale  of  the  plots  of  ground 
so  disposed  of  and  conveyed,  and  the  said 
Bum  of  2,333Z.  so  received  as  purchase 
money  for  the  sale  of  the  said  plots  of 
land  was  treated  by  the  respondents  as 
part  of  the  annual  value  of  the  occupation 
of  the  cemetery  by  the  company  in  the 
year  1869. 

5.  The  company  are  bound  to  keep  in 
good  Older  the  said  plots  of  ground  for 
the  purchaser  thereof,  the  doing  of  which 
entails  on  the  company  various  outlays 
which  form  part  of  its  working  expenses. 
A  duty  is  moreover  cast  upon  the  com- 
pany to  keep  in  order  in  perpetuity  all  the 
ground  of  the  cemetery,  not  only  during 
5ie  period  which  the  company  shall  con- 
tinue to  realise  a  revenue  from  the  burials 
taking  place,  and  shall  receive  the  sums 
of  money  &om  time  to  time  as  payments 
for  the  fee  sitaiple  for  the  plots  of  land 
sold  as  aforesaid,  but  after  they  shall,  by 
selling  and  using  the  ground  for  burials, 
have  exhausted  the  land  for  the  above 
purposes. 

6.  The  gates  of  the  cemetery  are  dosed 
at  half-past  four  o'clock  p.u.,  and  opened 
at  seven  o'clock  a.m.  during  the  winter 
months,  and  closed  at  six  o'clock  p.m.  and 
opened  at  six  o'clock  a.m.  during  the 
summer  mouths,  and  during  the  intervals, 
according  to  the  regulations  of  the  com- 
pany, no  admission  is  allowed  even  to  a 
purchaser  of  a  vault  or  catacomb. 

7.  The  appellants  contended  that  the 
company  was  entitled,  in  calculating  the 
rateable  value  which  a  hypothetical  tenant 
would  give,  to  exclude  the  sums  received 
for  the  purchase  of  the  said  plots  of 
ground  sold  and  conveyed  in  fee  simple 
during  the  year,  from  the  gross  receipts  of 
the  company. 
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8.  If  the  Court  should  be  of  opinion 
that  the  respondents  were  right  in  oalcn- 
lating  the  rateable  -value  of  the  property 
as  being  that  set  forth  in  the  rate,  without 
dedacting  therefrom  the  sums  received  as 
purchase  monej  for  the  said  plots,  then 
the  rate  to  be  confirmed. 

9.  But  if  the  Court  should  be  of  opinion 
that  the  appellants  were  entitled  to  de- 
duct the  said  sum  of  2,333Z.,  then  the 
valuation  list  to  be  sent  back  to  the  ses- 
sions to  fix  the  amount. 

The  following  was  the  form  of  convey- 
ance— 

"A. 

"  This  indenture  made  the  day  of 

A.D.  18  between  the  Trustees  and 

Directors  of  the  Abney  Park  Cemetery  Company  of 
the  first  part,  of  the  seoond  part,  and  the  said 

the  Chairman  of  the  Board  of  Sirecton 
of  the  said  Abney  Park  Cemetery  Company,  of  the 
third  part.    Witnesseth  that  in  consideration  of 
I.  to  the  said  (trustees  and  directors)  paid  by 
the  said  (they  the  said  trustees  and 

directors)  do  by  these  presents  (made  in  pnnmance 
of  the  Act  for  rendering  a  release  as  effectual  for 
the  conyeyance  of  freehold  estates,  as  a  lease  and 
release  by  the  same  parties)  release  and  confirm 
unto  the  said  and  his  boirs,  all  that  plot 

of  grosnd  numbered  in  square  Ko.  in  the 
Abney  Park  Cemetery,  in  the  parish  of  St.  IfLiry, 
Stoke  Nevington,  in  the  county  of  Ifiddlesez, 
containing  feet  in  length  and  feet  in  width. 
To  hold  the  said  plot  of  ground  unto  the  said 

,  his  heirs  and  sssigns,  for  ever ;  but 
neverthelesa,  upon  tmst,  and  to  the  intent  that  he 
the  said  ,  his  heirs  and  assigns, 

may  (subject,  neyertheleas,  to  the  roles  and  orders 
for  the  time  being  of  the  said  company,  for  the 
management  and  regulation  of  the  said  ceme- 
tery, and  the  catacombs  and  vaults  therein)  erect 
or  construct  a  ysult  or  mausoleum  in  or  upon 
the  same,  and  may  use  the  said  plot  of  ground 
(vault  or  mausoleum)  as  and  for  a  place  of  burial 
for  the  body  or  bodies  of  such  persons  only  as  he 
or  they  shall,  for  the  time  being,  think  proper  to 
permit  or  suffer  to  be  buried  there,  and  for  no  other 
purpose  whatsooTcr.  And,  subject  to  the  intent 
nforeaid,  in  tmst  for  the  said  (trustees  and  direc- 
tors), their  heirs  and  assigns,  for  ever,  as  part  of 
the  property  of  the  said  company.  And  the  said 
doth  hereby  for  himself,  his  heirs, 
executors,  administrators  and  assigns,  covenant 
with  the  said  (trustees  and  directors),  thoir  heirs 
and  assigns^  and  also  as  a  separate  covenant  with  the 
said  (chairman),  his  heirs,  oxocuton,  administrators 
and  assigns,  that  he  the  said  ,  his  heirs  and 

assigns,  shall  and  will,  from  time  to  time,  and  at 
all  times  hereafter,  and  at  his  and  their  own  costs 
and  charges  as  often  as  occasion  shall  require, 
well  and  sufBciently  repair  the  grave,  gravestone, 
piausole^m  or  vault  to  be  erected  or  made  in 


or  on  the  said  plot  of  gionad  baieby  released 
or  intended  so  to  be,  and  observe,  uerturm 
and  abide  by  all  and  singnlar  the  mlBS  and 
orders  which  have  been,  or  shall  from  time  to 
time  hereafter  be  made,  by  the  said  company,  for 
the  management  and  regulation  of  the  said  eome- 
tory  and  the  catacombs  and  vaults  therein.  Pro- 
vided always,  and  it  is  hereby  agreed  and  de> 
dared,  that  in  case  the  said  ,  his  heite 

or  assigns,  shall  at  any  time  or  times  hereafter, 
without  the  consent  of  the  said  company,  make 
any  erection  or  erections  other  than  a  (maiutilenm, 
gravestone  or  vault),  as  the  case  may  be,  on  the 
said  plot  of  ground  or  any  part  or  parts  tharoof^ 
or  use  or  permit  to  be  used  the  said  plot  of  ground, 
or  any  part  or  parts  thereof,  or  nse  or  permit  to 
be  used  the  said  plot  of  ground,  or  any  part  or 
parts  thereof,  or  any  erection  or  erections  diereoa, 
otherwise  than  as  a  place  of  burial,  or  in  case 
default  shall  be  made  in  performance  of  all  or  aay 
or  cither  of  the  covenants  or  stipulations  herein- 
before contained,  then  and  in  such  case  it  shall 
bo  lawful  for  the  said  (trustees  and  directors), 
their  heirs  and  assigns,  at  any  time  theieaftor, 
into  the  said  plot  of  ground  or  any  part  theceoC 
in  the  name  <a  the  whole,  to  re-enter,  and  the 
same  to  have  again,  hold,  possess  and  ei^oy.oa  in 
their  first  or  former  estate.    In  witness,  &c. 

Horace  Lloyd  and  OatUe,  for  tiie  re- 
spondents.— There  are  two  questions"  in 
this  case,  both  of  which  are  rsEtlly  decided 
by  The  Queen  v.  St.  Mary  Abbott's,  Ken- 
gington  (1).  The  first  question  is,  whe- 
ther the  appellants  (the  defendants)  are 
occupiers  of  the  plots  of  land  so  as  to 
be  rateable  in  respect  of  them.  Tho 
form  of  conveyance  differs  from  that  in 
The  Queen  v.  8t.  Mary  AbhoWs  (1),  but 
the  position  of  the  appellants  is  not  snb- 
stantiaUy  different.  The  fee  simple  is 
oonveyea  to  the  purchaser,  but  he  holds 
in  trust  for  the  appellants,  who  really 
remain  the  occupiers.  The  purchaser  is 
a  trustee  for  the  appellants,  and  holds 
subject  to  the  rules  and  ordffl^  of  the 
appellants,  and  cannot  use  the  land  other- 
wise than  as  a  place  of  burial.  Even  if 
the  legal  estate  is  parted  with,  and  the 
tenant  could  bring  ejectment,  until  he 
docs  so  and  enters  into  possession,  the 
appellants  are  rateable  as  occupiers. 

The  second  point,  as  to  the  qnantnm, 
is  also  decided  Dy  Tlie  Queen  v.  St.  Mary 
Abbott's  (1). 

Poland,  for  the  appellants. — In  The 
Queen  v.  St.  Mary  Abbott's  (1)  there  was 


(1)  19  Ad.  &  B.  88f 
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a  mere  grant  of  an  easement  in  the  land 
conyeyed,  as  was  stated  by  Coleridge, 
J.,  in  that  case.  The  4th  section  of  the 
Act  of  Parliament  gave  only  "  a  limited 
power  of  sale ; "  and  Williams,  J.,  said, 
"  It  is  a  Mlaoy  to  treat  the  conveyance 
here  as  a  sale  of  the  land.  The  company 
hare  no  power  to  sell  any  bat  the  sur- 
plus land  not  used  for  the  cemetery.  By 
the  grant  they  only  part  with  the  excla- 
sive  right  of  sepnltnre."  Bat  the  ques- 
tion now  before  the  Court  is,  whether  the 
appellants  occupy  the  whole  ground  as 
one  rateable  hereditament.  They  do  not, 
inasmuch  as  they  have  parted  with  tho 
fee-simple  in  these  plots  to  the  pur- 
ehasers,  who  are  to  do  the  repairs  at  their 
own  costs  and  charges,  as  often  as  occa- 
sion shall  require. 

Bat  the  more  important  point  is  the 
seoond.  The  finding  in  the  case  that  the 
respondents  treated  the  sum  of  2,.3S8{.,  re- 
ceived in  the  year  1869,  as  part  of  the 
annnal  value  of  the  occupation  of  the 
cemeteiy,  is  clear.  They  had  no  right  to 
do  so.  That  sum  was  no  part  of  the  ordi- 
nary value  earned  in  that  year.  It  was 
money  paid  for  an  easement  in  perpetoily. 

Blackbuen,  J. — There  can  be  no  doubt 
that  the  Coart  of  Quarter  Sessions  was 
right  in  this  case.  There  are  two  ques- 
tions ;  the  first  of  which  arises  upon  the 
mode  in  which  the  company  dispose  of 
plots  of  land  for  family  graves.  [His 
Ix)rdship  read  part  of  the  conveyance, 
and  then  continued — ]  There  is,  there- 
fore, a  conveyance  of  tho  fee-simple  in 
the  plot  which  is  sold  to  the  purchaser 
upon  trust,  and  to  the  intent  that  he  may 
use  it  for  a  place  of  burial,  but  subject 
to  the  rules  and  orders  for  the  time  being 
of  the  appeUants  for  the  management  and 
regulation  of  the  cemeteiy.  Subject  to  the 
said  intent  the  purchaser  is  to  hold  the 
plot  in  trastfor  the  trustees  and  directors, 
their  heirs  and  assigns,  for  ever,  as  part 
of  the  property  of  wie  appellants.  The 
effect  01  this  is,  that  the  legal  estate  is 
outstanding ;  but  there  is  an  occupation 
by  the  defendants  as  cestui  gpie  irusts,  and 
they  have  an  equitable  right  in  the  land. 
Does  it  make  any  difference  in  respect  to 
their  liability  to  be  rated  as  occupiers  that 
tiie  legal  estate  is  ontstaading  P    I  think 


not ;  the  rate  is  to  be  made  upon  the  occu- 
piers, and  it  is  immaterial  whether  the  ac- 
tual occupation  is  by  them  in  their  legal  or 
in  their  equitable  right.  Upon  the  ques- 
tion whether  or  not  they  are  occupiers. 
The  Queen  v.  St.  Mary  Abboiis  (1)  is  pre- 
cisely in  point. 

I  think  that  Mr.  Poland  principally 
relied  upon  the  second  point  as  to  the 
manner  in  which  tho  quantum  is  to  be 
got  at.  Now,  the  Parochial  Assessment 
Act,  6  &  7  Will.  4  c.  96,  provides  that 
no  rate  shall  be  allowed  which  shall 
not  be  made  upon  an  estimate  of  the 
rent  at  which  the  hereditament  "  might 
reasonably  be  expected  to  be  let  from  year 
to  year."  In  some  cases  perhaps  it  would 
have  been  better  to  have  said  "  to  be  let 
for  a  reasonable  number  of  years,"  but 
the  legislature  has  not  said  so.  Here  the 
Assessment  Committee  find  that  in  the 
year  1869  the  appellants  received  a  sum 
of  2,333Z.  in  respect  of  the  lots  which 
were  sold,  and  the  question  is,  whether 
the  committee  is  entitled  to  take  that  as 
part  of  the  annual  value  of  the  occupation 
of  the  cemetery.  I  think  that  there  is  a 
&llacy  in  Mr.  Poland's  contention  that 
the  sum  received  is  not  to  be  treated  as 
part  of  the  annual  value  of  that  year,  bat 
ought  to  be  spread  over  a  number  of 
years ;  for  if  not  then  a  rnidto  fortiori,  it 
could  not  be  so  treated  in  subsequent 
years.  This  point  is  really  alao  decided 
in  The  Queen  v.  St.  Mary  Ahbom  (1).  In 
that  case  Sir  William  FoUott  made  no  such 
objection  as  is  now  made,  and  I  am  loth  to 
depart  from  that  decision.  I  think  that 
if  we  should  adopt  Mr.  Poland's  construc- 
tion we  should  be  repealing  the  Parochial 
Assessment  Act.  In  The  Queen  v.  Event 
(2),  which  was  the  case  of  a  brickfield, 
the  Court  said,  "  A  case  was  supposed  of 
a  brickfield  worked  out  in  less  than  a  year, 
to  meet  the  demand  of  some  enormous 
contract  for  a  public  work ;  the  conse- 
quence would  be  that  the  land  would  have 
a  very  much  increased  value  for  the  year, 
and  it  would  be  only  reasonable  that  it 
should  bear  an  increased  rate  for  that 
year.  In  the  following .  year  its  value 
might  sink  almost  to  notiiing,  and  the 

(2)  10  Q.B.  B«p.  178 ;  •.  c.  IB  Uw  J.  Rep. 
(II.S.)  M.C.  87. 
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late  ought  to  Ball  proportiotiately,  even  to 
nothing,  if,  the  brick  earth  being  ex- 
hausted, the  hind,  like  an  ezhaustod  coal 
mine,  should  become  entirely  unprodac- 
tive.  If  this  were  not  so,  an  obrions  in- 
justice would  be  done  to  the  otlier  rate- 
payers. Suppose  two  brickfields  of  the 
same  size,  which,  if  worked  so  as  to  be 
consamcd  in  ton  years,  and  by  equal 
working  in  each  year  would  produce 
1,000{.  each,  on  whioh  the  rate  should  be 
101.,  in  ten  years  each  will  contribute  lOOZ. 
to  the  parochial  burthens.  Let  one  be 
exhausted  in  the  first  year,  the  produce 
will  have  been  10,000Z.,  but  the  rate  only 
102.  for  that  year,  according  to  the  appel- 
lant's argument,  and  it  may  be  nothing 
afterwards ;  but  whatever  it  be  afterwards, 
it  is  clear  that  there  will  have  been  a 
valuable  occupation  in  one  year  escaping 
as  to  nine-tenths  the  rate  entirely.  But 
no  injustice  would  be  done  if  in  every 
year  Uie  oconpier  could  be  assessed  ac- 
cording to  the  actual  value  in  that  year, 
and  it  is  the  duty  of  the  overaeers  to 
arrive  as  nearly  at  this  as  they  can."  A 
different  mode  has  been  adopted  in  the 
anomalous  case  of  saleable  underwoods. 
The  King  v.  Mirfield  (3)  was  a  caae  of  that 
kind,  and  the  Court  held  that  though 
Buch  underwoods  be  cut  only  once  in 
twenty-one  years,  theV  were  liable  to  be  as- 
sessed every  year,  and  Lord  Ellenborough, 
C.J.,  said,  "  We  are  of  opinion  that  it  is 
not  necessaiy  that  any  of  the  profits 
should  have  been  actually  reaped  or  taken 
from  the  property  during  the  period  for 
which  the  rate  is  made,  but  that  the  pro- 
.pcrty  is  at  all  times  rateable  according  to 
the  improvement  in  its  value,  or  in  the 
rent  wnioh    might    fairly  be   expected 

from  it Underwoods  are  annually 

improving  in  value,  and  the  rates  the 
occupier  pays  are  for  that  improvement. 
This  maypossibly  be  hard  upon  the  tenauits 
for  life ;  but  if  the  law  have  thrown  this 
burthen  upon  the  property,  they  take  it 
with  that  burthen."  That  principle  is 
quite  exceptional,  and  in  the  present  case 
it  is  much  better  to  suppose  that  what 
Vfas  the  annual  value  in  one  year  would 
be  a  guide  to  the  probable  aonnal  value 
in  aoother  year. 

(8)  10  East,  319. 


Qium,  J. — The  Quewi  v.  Bi.  Marif  Ab- 
botts (1)  really  decides  this  case,  for  the 
only  difference  is  that  there  the  occupiers 
bad  a  legal  right  to  the  land,  while  here, 
OS  to  those  plots,  they  have  only  an  equi- 
table right.  In  Jones  v.  The  Mersey  Docks 
(4),  it  was  pointed  out  that  the  question 
was  who  are  the  occupiers  of  the  land, 
no  question  being  raised  as  to  legal  and 
equitable  rights.  In  this  case  the  com- 
pany are  clearly  the  occupiers,  and  the 
only  other  question  is,  what  rent  a  tenant 
from  year  to  year- would  give  for  the 
cemetery.  It  is  obvious  that  the  money 
received  for  the  sale  of  the  plots  is  part 
of  the  income  of  the  appellajite.  Mr. 
Poland  says  that  it  ought  to  be  appor- 
tioned, but  that  is  answered  by  the  passage 
which  has  been  read  fix>m  Tlte  Queen  v. 
Eaerit  (2).  According  to  him,  if  the 
whole  of  the  plots  were  sold  in  one  year, 
the  amount  would  have  to  be  extended 
over  a  number  of  years.  In  estimating 
the  rent  which  a  tenant  from  year  to  year 
would  give,  the  amoant  of  the  parcbaae 
money  must  be  considered  as  part  of  the 
annual  profits. 

AscHiBALD,  J. — I  am  of  opinion  thait 
this  rate  has  been  correctly  made,  and 
that  the  rule  must  be  discharged.  Mr. 
Poland  has  failed  to  point  out  ajiy  real 
distinction  between  this  case  and  The 
Queen  v.  St,  Mary  Abbotts  (1).  As  £ev  as 
the  question  of  occupation  is  concerned, 
the  cases  are  substantially  the  same.  An 
easement  is  conveyed  to  the  purchaser, 
but  the  occupation  of  the  whole  cemetery 
is  in  the  appellants.  Upon  the  second 
question,  I  think  that  it  is  right  to  treat 
the  sum  of  2,33.32.  as  the  profits  of  the 
last  year. 

Utile  discharged;  judgment  for 
the  respondents. 


AttomeTi — John  Godwin,  for  appellant;  Heath 
&  Farkor,  for  Tospondontg, 


H)  3fi  Law  J.  Uef,  (»a)M.C.  1. 
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[IS  THE  COUBT  OP  QUBBirS  BENCH,] 

1873.    1 
Mar  28   i         ^^^  Qu^bn  v.  foweUt. 

HightKMf — JProeeedmgs  for  Stopping  up 
— Vekry  Meeting — Suffieienoy  of  Notice — 
5^6  Wm.  4.  0.  50.  «.  84;  58  Oeo.  8. 
e.  69.  8.  1. 

By  the  Highiowys  Act,  5^6  WUl.  4.  c. 
50.  8.  84,  "  when  the  mhaiiiants,  in  vestry 
outembled,  shall  deem  it  etmedient  that  any 
highway  should  be  stopped  up,  diverted  or 
itamed  ,  ...  the  ehawman  of  such  meeting 
shaU,  by  cm  order  in  wriMng,  direct  the  sur- 
veyor i>  amply  to  the  justices  to  view  the 
eame,  Sfv,  (specifying  other  proceedings 
for  stopping  vp  or  dioertvng  the  highway). 
By  58  Geo.  3.  c  69.  s.  1,  no  vestry  shaU 
be  hcHdeHuntU  public  notice  shall  have  been 
ginen  of  such  vestry,  and  of  the  place  and 
hour  of  holding  the  same,  and  the  special 
purpose  thereof,  three  days  at  the  least  be- 
fore the  day  to  be  appointed  for  holding 
suoh  vestry,  by  the  pMicaMvi\  of  such  notice 
«A  the  parish  church  or  chapel,  ^. 

Notice  of  a  vestry  meeting  was  given  in 
(he  words  following — "Hamlet  of  Trevecca. 
—J,  the  wndersigned,  hereby  give  notice  thai 
a  meeting  of  the  ratepayers  ofiheaiove  ham' 

letunUbe  held  at  the  Vestry  Boom,  Sfc 

for  the  purpose  of  talcing  into  amnderaUon 
the  proceedings  now  taken  by  Mr.  John 

Parry,  of ,  against  Mr.  Rhys  Daoies, 

surveyor  of  the  Talgarth  District  Highway 
Board,  respecting  Blaenaniaeh  Bead,  and 
for  other  purposes  connected  wUh  the  high- 
ways of  the  cAove  havidel." 

The  meeting  so  eonnened  pasted  a  re«oIu> 
Hon  that  the  road  should  be  stopped  up, 
under  the  Highways  Act,  5^6  WiU.  4. 
c,  50.  s.  84  :— 

Held,  thai,  iMving  regard  to  the  fact 
that  proceedings  had  been  taken  for  com- 
pelling the  parish  to  repair  the  highway, 
the  notice  sufficiently  informed  the  pvhUa 
that  any  steps  which  might  be  necessary  for 
defeating  these  proceedings,  stush  as  stopping 
up  the  highway,  •would  be  considered  by 
the  vestry,  and  that  the  meeting  too*  there- 
fore duly  convened. 

Bole  to  shew  oause  whj  an  order  of 
sessions,  confirming  a  certificate  of  jaa> 
tioes  for  stopping  np  a  highway,  culed 

Niw  Sbbibs,  42,— Mao.  Cab. 


tihe  Blaenanbaoh  Boad,  in  the  hamlet  of 
Trevecca,  in  the  parish  of  Talgarth, 
Brecon,  and  the  certificate  itself  should 
not  he  qnashed. 

It  appeared  from  the  affidavits  that 
legal  proceedings  had  heen  taken  against 
the  snrreyor  of  the  Talgarth  District 
Highway  by  ISi.  Evan  Powell  (the  appel- 
lant) and  Mr.  J.  Parry,  the  owner  of  land 
adjoining  the  highway,  for  not  repairing 
it,  and  oonseqnently  in  Jannsry,  1870, 
there  was  a  meeting  of  the  inhahitants  to 
consider  what  course  to  pursue  under  the 
circnTn stances,  and  there  was  another 
held  in  November,  1870,  to  consider  what 
should  be  done  as  to  the  highway,  when 
it  was  resolved  to  apply  to  stop  up  the 
same,  but  the  resolution  was  not  proceeded 
with  owing  to  an  informality  in  the  pro* 
ceedings.  Afterwards,  at  a  meeting  of 
ratepayers  of  the  hainlet  of  Treveoca^ 
in  tiie  parish  of  Talgarth,  held  at  the 
Vestry  Boom  of  Talgtutii  Church,  it  was 
resolved  that  Blaenanbaoh  Boad  should 
be  stopped  np,  and  that  the  surveyor 
of  the  Talgarth  District  Highway  should 
take  proceedings  to  get  that  effected,  in 
accordance  with  5  &6  Will.  4.  c.  50.  s.  84 
(1).    This  meeting  was  held  in  pursuance  ' 

(1)  By  the  Highways  Act,  6  &  6  Will.  4.  e.  SO. 
8.  84,  "  When  the  inhabitants  in  vestiy  shall  deem 
it  expedient  that  any  highway  should  be  stopped 
up,  diverted  or  tnmed,  either  entirely  or  reserving 
a  bridle-way  or  footway  along  the  whole  or  any 
part  or  parts  thereof,  the  chaiman  of  snch  meet- 
ing shall  byanoidar  in  writing  direct  the  sarreyor 
to  apply  to  two  jnstiees  to  view  the  sane,  and  shall 
authorise  him  to  pay  all  the  expenses  attendiilg 
Budt  view,  and  the  stopping  np,  diverting  or  turn- 
ing snch  highway  either  entirely  oi  snbjeet  to  such 
reservation  as  aforesaid,  ont  of  the  monqr  teoeived 
by  him  for  the  purposes  of  this  Aeb  .  .  .  .* 

By  the  Act  for  the  Begnlation  of  Fuish  Ves- 
tries, 58  Geo.  8.  c  60.  s.  1,  "  No  vestary  or  meeting 
of  the  inhabitants  in  veetiy  of  or  for  any  parish 
shall  be  holden  until  public  notice  shall  have  been 
giron  of  snch  vestry,  and  of  the  place  and  time  of 
holding  the  same,  and  the  special  purpose  thereof, 
three  days  at  least  before  the  day  to  be  appmnted 
for  holding  such  restiy,  by  the  publication  of  such 
notice  in  the  parish  chuiefa  or  chapel  on  some 
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of  a  notice  posted  by  Thomas  Williams, 
the  oven&er,  npon  the  church  door.  The 
notice  was  in  these  words — 

"  Hamlet  rf  Trevecpa. 
"  I,  the  undersigned,  hereby  give  you 
notice  that  a  meeting  of  the  ratepayers  of 
the  above  hamlet  will  be  held  at  the 
vestry  room  of  Talgarth  Ohnroh,  in  Tal- 
gartli,  at  ten  o'clock  in  the  forenoon  of 
Thursday,  the  12th  dajr  of  January,  1871, 
for  the  purpose  of  takmg  into  considera- 
tion the  proceedings  now  taken  by  Mr. 
John  Parry,  of  Trebinshun,  against  Mr. 
Rhys  Davies,  Surveyor  of  the  Talgarth 
District  Highway  Board,  respecting 
BlaenanbachKoad,  and  for  other  purposes 
connected  with  the  highways  of  the  above 
hamlet. 

"  Thomas  Williams, 
"  Overseer  of  the  Poor  for  the  Hamlet 
"  of  Trevecoa  aforesaid. 
"College  Fotm.  Jan.  7. 1871." 

In  accordance  with  the  resolution  of  the 
vestry  the  survej^or  of  the  highwa3r8  of 
Trevecca  was  directed  to  apply  to  two 
justices  to  view  the  highway  for  the  purw 
pose  of  stopping  it  up.  The  justices 
viewed  the  highway,  resolved  that  it  was 
unnecessary,  and  directed  the  usual  notices 
to  be  posted  up,  in  order  that  the  neces- 
sary application  might  be  made  to  Quarter 
Sessions. 

The  appellaat  gave  notice  of  appeal 
against  the  certificate  of  the  justices  who 
viewed  the  highway,  and  against  the 
making  of  the  order,  and  entered  his 
appeal  at  Quarter  Sessions,  but  the  Court 
dismissed  the  appeal  in  consequence  of 
his  not  having  given  the  requisite  notice. 

The  Quarter  Sessions  then  enrolled  the 
certificate  of  the  justiceB  who  viewed  the 
highway,  and  made  an  order  for  stopping 
it  up. 

B.  T.  WHUams  shewed  cause. — ^The 
preliminaries  prescribed  by  the  5  d;  6 
Will.  4.  c.  50.  sees.  84  and  85,  were 
complied  with  before  the  oertificate  of 
the  justices  was  g^ranted  for  the  closing 
up  of  the  road,  and  this  certificate  is 
good  and  valid  in  law.    The  parishioners 

Snnday  during  or  immediately  after  dirine  Berriee, 
and  hf  affi^ng  the  same,  fairly  written  or  printed, 
on  the  principal  dooc  of  siich  choKh  or  ehapeL' 


are  informed  that  the  geDflral  purpose  of 
the  meeting  is  to  oonsider  the  proceed- 
ings taken  by  Ab:.  Parry  against  the  soiw 
veyor  of  highways  respecting  the  road 
in  question,  and  tiiis  is  sufficifint  notice 
that  if  necessary  any  matters  affecting 
the  liability  of  the  parish,  such  as  stop- 

?ing  up  the  highway,  will  be  disonaaed, 
'here  is  no  reason  why  the  notice  should 
not  be  framed  in  general  terms.  He  cited 
Warner  v.  Oater  (2) ;  Smith  v.  Deighton 
(8) ;  BlwU  V.  Earvoood  (8). 

/.  Brown  and  If.  B.  Bylet,  in  support 
of  the  rule. — ^No  sufficient  notioe   was 

given  of  the  special  purpose  for  which 
le  vestry  was  convened.  The  stopping 
up  of  a  highway  is  quite  distinct  from 
taking  steps  to  defend  proceedings  against 
the  parish  for  not  repairing  it.  Under 
the  Highways  Act,  &&6  WiH  4.  c.  50. 
8.  Ill,  a  vestry  meeting  may  agree  upon 
the  manner  in  which  the  expenses  of  such 
proceedings  may  be  paid,  and  it  might 
airly  be  inferred  £n>m  the  words,  "  other 
purposes  connected  with  the  highways  of 
the  hamlet,"  in  the  notice,  that  the  meet- 
ing waa  convened  for  some  such  purpose. 

BtiACKBUBN,  J. — ^I  am  of  opinion  that 
this  rule  should  be  dischai^red.  The 
question  which  we  have  to  consider  is, 
whether,  having  regard  to  the  &ct  tiiat 
the  resolution  for  stopping  up  this  faizb' 
way  was  passed  at  a  vestry  under  5  a  6 
WuL  4.  o.  60.  s.  84t,  this  vestry  was  du^ 
convened.  Now  by  58  Geo.  8.  c.  69.  s.  I, 
no  vestry  can  be  holden  until  public  no- 
tice shall  have  been  given  of  such  vestiy 
and  of  the  place  and  nour  of  holding  the 
same,  and  the  special  purpose  thereof, 
three  days  at  least  before  the  day  ap* 
pointed  for  holding  such  vestry.  The 
olgection  relied  on  by  the  appellant  is, 
that  the  vestir  was  really  convened  for 
the  purpose  of  considering  whether  the 
road  should  be  stopped  up,  and  that  the 
notice  given  of  the  meeting  was  not  suf- 
ficient to  fhmish  the  parishioners  with 
information  as  to  the  business  to  be  trans- 
acted ;   and  if  they  had  reoeiv«d  snoh 

(I)  a  Onrt.  116. 

(3)  8KooieP.C.C.  m. 

(3)  8  Ad.  ft  B.  eiO. 
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infonnatum  they  migbt  have  attended 
the  xoeetiag,  and  eit^  arg^ned  or  Voted 
against  the  proposed  interference  with 
the  highway.  The  question,  therefore, 
is,  was  the  meeting  dnlj  oonrened  P  The 
notioe  is  as  foUows :  [The  learned  Judge 
read  the  notice].  The  &ct  was,  that  lie. 
Panyhad  taken  proceedings  to  enforce 
the  repairs  of  the  highway,  and  it  does 
seem  to  me  that  when  the  vestry  gave 
notioe  of  a  meeting  for  the  express  par- 
pose  of  taking  into  consideration  these 
proceedings,  that  any  man  applying  com- 
mon sense  to  the  sabjeot,  aooon^ig  to 
the  expression  of  Fatteson,  J.,  in  Bhmt 
T.  Harwood  (8),  would  have  had  no 
donbt  that  the  olgeot  of  the  meeting  was 
to  oppose  Mr.  Parry's  proceedings,  and 
for  that  pnipose  to  exercise  any  powers 
of  dealing  with  the  highway  which  they 
possessed.  Mr.  Byles  has  pointed  ont 
that  under  the  notice  the  vestry  might 
consider  whether  they  should  proceed  as 
directed  by  section  111  of  the  Highways 
Act.  No  donbt  they  might,  but  this  is 
not  the  only  puipose  to  which  the  notioe 
would  apply.  The  notice  by  implication 
informs  the  porishoners  of  the  sort  of  busi- 
ness which  will  be  transacted  at  the  meet- 
ing, and  I  think  that  if  we  did  not  hold  it 
to  be  sufficient  we  should  be  in  danger  of 
causing  the  same  inconvenience  which 
arose  from  putting  too  narrow  a  construc- 
tion upon  the  words  of  the  Aots  requiring 
a  statement  of  nounds  of  appeal,  and 
which  led  to  ue  interference  of  the 
legislature. 

QnAnr,  J. — I  am  of  the  same  opinion. 
It  would  be  extremely  undesiiable  that 
the  law  should  be  so  strict  as  that  it 
would  be  necessary  to  engage  a  lawyer 
to  draw  notices  such  as  taaae,  and  that 
the  overseers,  or  some  other  persons  not 
learned  in  law,  should  not  be  able  to  pre* 
pare  them.  The  simple  question  is,  whe- 
ther this  notice  gives  information  of  the 
special  purpose  for  which  the  vestiy 
was  convened.  Now  it  appears  that  the 
appellant  had  a  strong  interest  in  the 
road.  He  knew  that  proceedings  had 
been  token  to  compel  the  parish  to  re- 
pair it,  and  the  notice  calls  the  attention 
of  the  parishioners  to  tiie  ftot  that  what 
the  vestry  are  goin^  to  do  iq  to  oonsid^ 


the  proceedings  respecting  the  road  in 
question  and  Other  purposes  connected 
with  it,  that  is,  they  are  to  take  into  con- 
sideration all  matters  relating  to  the 
highway,  and  not  any  particular  &ct 
relating  to  it, — whether  they  should  repair 
the  road,  or  defend  the  proceedings,  or 
consider  whether  the  highway  was  not  an 
useless  one  which  they  had  better  stop 
up.  They  therefore  issue  a  notice  which 
calls  attention  to  the  particular  road,  and 
to  the  &ot  that  a  meeting  is  to  be  held 
at  which  it  wiU  probably  be  considered 
whether  it  is  expedient  to  repair  the  road 
or  stop  it  up. 

Abchibald,  J.  —  I  am  of  the  same 
opinion.  The  question  is,  whether  what 
was  done  at  the  vestry  was  £girly  and 
reasonably  within  the  scope  of  the  notice^ 
whether  tiie  notioe  gives  fair  information 
of  what  is  proposed  to  be  done.  If 
the  object  of  tiie  meeting  had  been 
only  to  consider  whether  the  indictment 
should  be  defended,  the  terms  of  the  no- 
tice might  have  been  confined  accordingly. 
But  the  words  of  the  notice  are,  "  for  the 
purpose  of  taking  into  consideration  the 
proceedings  now  taken  by  Mr.  John 
Fany  agunst  the  snrveyor,  respecting 
Blaenanbush  highway  and  other  pur. 
poses  connected  with  the  highways  of 
the  hamlet."  I  think  this  is  snmoient 
notioe  that  the  yestiy  will  consider  the 
proceedings  taken  against  the  surveyor, 
and  either  repair  the  road  or  consider 
whether  it  is  worth  repairing  or  should 
be  stopped  np.  I  should  wish  to  avoid 
laying  down  any  rule  as  to  the  degree  of 
particnlarify  required  in  these  notices. 
I  will  merely  say  that  I  think  this  notioe 
gives  sufficient  information. 

Rale  dieeharged. 

Attomeya— 0.  K  Abbott,  agent  for  W.  T.  B. 
Bishop,  Braeon,  for  proaecutors ;  Dobinaon  ft 
Chjare,  for  defendant. 
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PN  THE  COURT  OP  QUEEN'S  BENCH.] 
1873,     1 
-  June  4.   J 

AdidteraUon  of  Food — Proof  that  Article 
was  represented  to  be  Unadulterated — 
Ouilty  Knowledge— S5  &•  36  Vid.  c.  74. 
$s.  2,  3. 

The  AdidteraUon  of  Food,  ^c,  Aet, 
85  ^  36  Vict.  c.  7*,  reoites  that  the 
pramee  of  adulterating  articles  of  food  and 
drink  and  drugs  for  sale  in  fraud  of  her 
Majesty's  subjects,  and  to  the  great  hurt  of 
their  health  and  danger  to  their  lives,  re- 
mnires  to  be  repressed  by  more  effectual  laws. 
iy  seetion  2,  every  person  who  shaU  seli 
amy  article  of  food  or  drink  with  which  to 
the  JmouHedge  of  such  person  any  ingre- 
dient or  mineral  H^wrious  to  the  hedUh  of 
persons  eating  or  drinking  such  article  has 
been  mmed,  and  every  person  who  shall  seU 
as  vnaduUerated  any  article  of  food  or 
drmk,  or  any  drug  which  is  adulterated, 
shall  be  Uable  to  certain  prescribed  penal- 
ties. By  section  3,  any  person  who  shall  seU 
amy  article  of  food  or  drink,  or  any  drug, 
hnomng  tiie  same  to  hoAte  been  mixed  with 
amy  other  substance,  with  intent  fraudu- 
lently to  increase  its  weight  or  buUc,  and 
who  shall  not  dedare  such  admkattere  to 
amy  purchaser  {hereof,  htfore  ddioering  the 
same,  andno  other,  shaU  be  deemed  to  haioe 
sold  an  adulterated  article  of  food  or  drink 
or  drug,  as  the  ease  may  be,  wider  this  Aet, 

The  appeUaml  wetU  into  ^  shop  of  the 
respondmt,  a  provision  and  butter  dealer, 
and  asked  for  a  pound  of  butter  at  seven^ 
pence.  A  pound  of  butter  was  handed  to 
him,  in  the  pretence  of  the  respondent, 
which  was  afterwards  found  to  be  adul- 
terated with  different  fais,  not  necessarily 
iryurious  to  health: — 

Held,^r»^  that  there  was  si^Ment  evi- 
dence under  section  2  of  a  sale  of  the  butter 
as  unaduUeraied ;  secondly,  that  it  was  not 
necessary  under  seetion  8  to  prove  that  the 
respondeat  knew  the  butter  had  been  mMed 
with  some  substance,  with  intent  fraudu- 
lenOy  to  increase  its  btdk. 

Casi  stated  by  the  police  magistrate 
for  the  borough  of  Liverpool,  under  20  & 
21  Vict  0.  48. 

The  appellant,  Hemy  Fitzpatrick,  laid 
(tn  information  against  the  respondent, 


George  Kelly,  for  that  he  did,  on  the  28th 
of  November,  1872,  sell  as  unadulterated 
an  article  of.  food,  to  wit,  butter,  which 
was  adulterated,  contrary  to  35  &  36  Yiot. 
c.  74,  intituled  "  An  Act  to  Amend  the 
Law  for  the  Prevention  of  Adulteration 
of  Food  and  Drink,  and  of  Drugs." 

The  2nd  section  of  this  statute  enacts, 
amongst  other  things,  that  "  every  per- 
son who  shall  seU  any  article  of  food  <x 
drink,  with  which,  to  the  knowledge  of 
such  person,  any  ingredient  or  material 
injurious  to  tiie  health  of  persona  eating 
or  drinking  such  article,  has  been  mixed, 
and  every  person  who  shall  sell  as  un- 
adulterated any  article  of  food  or  drink, 
or  any  drug,  which  is  adulterated,  shall, 
for  every  such  offence,  on  a  summary 
conviction,  forfeit  and  pay  a  penally  not 
exceeding  201." 

The  3rd  section  provides  that  "any 
person  who  shall  sell  any  article  of  food 
or  drink,  or  any  drug,  knowing  the  same 
to  have  been  mixed  with  any  other  sub- 
stance, with  intent  fraudulently  to  in- 
crease its  weight  or  bulk,  and  who  shall 
not  declare  such  admixture  to  any  puv- 
ohaser  thereof  before  delivering  the  same 
and  no  otlier,  shall  be  deemed  to  have 
sold  an  adulterated  article  of  food  or 
drink,  or  drug,  as  the  case  may  be,  under 
this  Act." 

The  4(h  section  incorporates  tiie  Phar- 
macy Act  (81  A  32  Vict.  c.  121),  and  the 
statute  23  &  24  Vict.  o.  84. 

The  6tfa  section  authorises  the  inspector 
of  nuisances  to  procure  and  submit  sam- 
ples of  articles  of  food  or  drink,  or  drugs, 
suspected  to  be  adulterated,  to  be  analysed 
by  the  analyst  appointed  under  the  Act, 
and  requires  the  inspector,  on  receipt 
of  a  certificate  from  such  analyst,  Bt»b- 
ing  that  the  artides  of  food,  drink  or 
drugs  are  adulterated,  to  cause  a  com- 
plaint of  an  ofi^oe  against  the  Act  to  be 
made. 

Upon  the  hearing  of  the  informatiim, 
it  was  proved  that  O.  I.  Bobinson,  aa 
inspector  of  nuisances,  authorised  in  that 
behalf,  went  to  the  shop  of  the  respon^ 
dent,  who  is  a  provision  and  butter  dealer, 
and  said  to  an  assistant  in  the  shop, 
"  A  pound  of  butter  at  7d."  The  assist- 
ant then  handed  to  the  inspector  a  poun4 
of  butter  in  a  saucer. 
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The  respondeni  xna  present  at  the 
time,  and  it  was  proved  that  the  inspector, 
after  he  had  received  and  paid  for  the 
bntter,  gave  him  notice  of  ms  (the  in- 
spector's) intention  to  have  the  article 
analysed,  and  that  a  reasonable  oppor- 
tnnily  was  afforded  to  the  respondmt  to 
aocompany  the  inspector  to  the  analyst, 
as  required  by  the  3rd  section  of  the  sta- 
tute 23  &  24  Vict.  c.  84.  It  was  proved 
to  the  magistrato's  satis&ction,  as  re- 
quired by  the  84^  section  of  35  &  36  Vict. 
c.  74,  that  the  article  was  delivered  to 
the  analyst  in  the  same  condition,  as 
regarded  its  parity  or  impnrity,  as  it  was 
when  received  from  the  seller,  and  that 
a  sample  of  the  batter  was  talcen  and 
sealed  in  the  presence  of  the  analyst  by 
the  inspector,  as  reqnired  by  the  10th 
section  of  the  last-named  Act. 

It  was  proved  that  the  analyst  deli- 
vered to  the  appellant  a  certificate,  of 
which  the  following  is  a  copy — 

«  Sample  No.  56.— Butter, 

"  Besmt  of  analysis :  This  contains  a 

auantity  of  stearine  and  pahnatin ;  it  is 
tierefore  largely  adulterated  by  the  ad- 
mixtnres  of  taia  containing  these  sab- 
stances  (the  most  common  of  these  are 
lard,  tallow,  dripping,  palm  oil  and  the 
&t  from  certain  seeds).  This  |adnltora- 
tion  is  not  necessarily  injurioos  to  health." 
It  was  proved  that  the  sample  of 
bntter  referred  to  in  the  certificate  was  a 
portion  of  the  butter  purchased  by  the 
inspector  at  the  respondent's  shop.  The 
analyst  was  called  on  the  part  of  the  ap- 
pelluit,  and  gave  evidence  that  in  Iris 
opinion  the  bntter  was  adulterated  in  the 
manner  set  out  in  the  certificate. 

The  counsel  for  the  respondent,  before 
entering  npon  the  case  on  ite  merits, 
contended  that  in  order  to  convict  the 
Tespondent  it  was  necessary  to  prove  that 
it  had  been  represented  at  the  time  <tf 
the  sale  that  the  batter  was  unadul- 
terated ;  and  that  it  was  also  necessary 
under  the  3rd  section  that  it  should  be 
proved  that  the  batter  was  sold  by  some 
person  knowing  the  same  to  have  been 
mixed  with  some  other  substance,  with 
intent  fraudulently  to  increase  ite  weight 
or  bulk.  No  evidence  on  this  point  was 
toidered.  The  appellant's  attorney  con- 
tended (^t  it  was  sufficient  to  prove  that 


the  inspector  asked  for  batter,'  that  an 
article  was  handed  to  him,  for  which  he 
paid  the  price  named,  and  that  the  ar« 
tide  was  mixed  with  some  foreign  sub- 
stance, i.e.,  adulterated  in  the  ordinary 
sense  of  the  word,  in  order  to  throw  upon 
the  respondent,  he  being  a  dealer  in  the 
article,  the  burden  of  proving  that  he  did 
not  sell  the  article  "as  unadulterated;" 
and  that  "  he  did  not  know  the  same  to 
have  been  mixed  with  any  other  sub- 
stance,  with  intent  fraadnlently  to  in« 
crease  ite  weight  or  balk." 

The  police  magistrate  was  of  opinion 
that  in  law  it  was  necessary  on  the  part 
of  the  appellant  to  prove  that  the  bntter 
when  sold  was  represented  as  unadul- 
terated, and  that  it  was  also  necessary 
for  the  appellant  to  prove  that  the  re- 
spondent Iniew  that  ute  bntter  had  been 
mixed  with  some  other  substance^  with 
intent  fraudulently  to  increase  ite  weight 
or  balk.  He  therefore,  without  cal&ng 
upon  the  respondent  for  his  defence,  dis- 
missed the  sammons. 

The  questions  of  law  arising  in  the 
case  were — first,  whether  it  was  neces- 
sary for  the  appellant  to  prove  that  when 
the  butter  was  bought  it  was  represented 
to  be  sold  as  unaanlterated ;  secondly, 
whether  it  was  necessary  for  the  appel- 
lant to  prove  that  the  respondent  knew 
that  the  batter  had  been  mixed  with 
some  other  substance,  with  intent  frau- 
dulently to  increase  ite  weight  or  balk. 
If  the  opinion  of  the  Court  were  in  the 
afiSrmative  apon  either  of  the  questions, 
the  disiBisBal  was  to  stand  affirmed ; 
if  otherwise,  the  case  to  be  remitted  to 
be  re-heard. 

Milward,  for  the  appellant.  —  The 
magistrate  was  wrong  on  both  pointe. 
He  appears  to  have  thought  that  it  was 
necessary  to  prove  that  the  butter  was 
sold  as  unaanlterated,  and  also  that 
there  was  a  gailty  knowledge  on  the  part 
of  the  seller.  The  Adulteration  of  Food 
Act,  1872,  was  passed  becaose  the  powen 
conferred  by  the  Act  of  1860,  23  &  24 
Vict.  c.  84,  were  inadequate.  Section  2 
of  the  new  Act  is  a  re-enactment  of  the 
former  Act  except  that  the  words  "  pore  " 
before  "unadulterated"  and  "or  not 
pare"  after  adnlteiation  are  left   out, 
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Bnt  Beotion  8  creates  a  new  offence  and 
was  not  intended,  as  supposed  by  the 
magristrate,  to  orerride  and  qnalify 
Becti(»i  2.  "  Selling  as  adulterated  mnst 
be  oonstmed  according  to  the  ordinary 
meaning  of  the  words.  Is  a  man  to  bie 
expected  to  say,  "  please  let  me  have  some 
unadulterated  butter  P  The  statutes  are 
not  for  the  protection  of  the  salesman  bnt 
of  the  ignorant  buyer. 

[BLAOEBiTBir,  J. — I  don't  doubt  that  the 
magistrate  decided  ihe  question  against 
the  weight  of  evidraioe,  but  is  this  a  ques- 
tion of  law  ?] 

The  &cts  are  not  in  dispute,  and  no- 
thingoan  be  added  to  them.  Wiih  regard 
to  the  point  as  to  the  guilty  knowledge, 
no  proof  of  knowledge  is  required  by 
the  Act,  and  section  6  is  inconsistent  with 
the  necessity  of  any  such  proof.  That 
section  gives  inspectors  and  anatysls 
power  to  test  samples  of  the  articles 
sold  \jy  tradesmen,  and  to  prosecute  sellers 
and  adolteratoiB.  Not  one  word  is  there 
said  of  guilty  knowledge,  and  the  fact,  that 
it  mnst  be  proved  in  the  offence  created 
by  section  8,  implies  that  no  such  proof 
need  be  given,  in  the  absence  of  express 
provision. 

Segar,  for  the  respondent. — The  de- 
cision of  the  magistrate  was  right.  Sec- 
tion 2  creates  two  offences.  First,  that 
of  selling,  with  a  guilty  knowledge,  articles 
of  food  mixed  with  ingredients  or  mate- 
rials injurious  to  health.  Here  the  in- 
gredient mixed  with  the  butter  were  not 
mjnrions  to  health. 

[Blackbubm,  J. — Where  it  is  esta- 
blished that  the  ingredients  are  so  injuri- 
ous, the  seller  is  liable  though  he  sells 
the  article  as  being  adulterated.] 

But  the  words  "as  unadulterated"  must 
mean  that  there  is  some  sort  of  repre- 
sentation that  the  article  which  the  trades- 
man sells  is  warranted  pure  and  unadul- 
terated. This  is  not  so  severe  an  Act  of 
Parliament  as  that  of  1860. 

[Blackbuen,  J. — ^Would  not  a  repre- 
sentation be  implied,  if  the  dealer  sells 
over  the  counter  what  purports  to  be  the 
article  which  is  asked  for  ?] 

The  section  was  not  meant  exclusively 
for  the  benefit  of  the  buyer.  Section  3 
shews  that  in  the  case  of  a  non-injurioas 
adulteration,  saoh  as  the  mixture  ot  wator 


with  wine,  the  dfenoe  is  not  oomjdete 
without  a  representation  on  the  put  of 
the  seller. 

BucKBOBK,  J. — In  this  case  our  judge- 
ment must  be  for  the  s^ipellant.  I  thi^ 
that  the  magistrate  was  wrong  on  both 
points,  and  mistook  the  meaning  of  tiie 
Act.  It  appears  that  the  inspector  went 
into  the  respondent's  shop  and  asked  for 
a  pound  of  butter,  and  that  a  pound  of 
butter  was  handed  to  him  which,  upon 
examination,  turned  out  to  be  adulterated 
by  being  mixed  with  a  quantity  of  foreign 
substances.  The  mag^istiate,  however,  oil 
two  grounds  held  tluit  the  Act  did  not 
apply.  The  Case  states  that  he  was  of 
opinion  that  it  was  necessary  to  prove 
that  the  butter  when  sold  was  repre- 
sented to  be  unadulterated,  and  tha^  it 
was  also  necessary  to  prove  that  the  re- 
spondent knew  that  the  batter  had  beeif 
mixed  with  some  other  substance  with 
intent  fraudulently  to  increase  the  bulk. 
The  magistrate  evidently  thought  that  a 
case  of  selling  butter  is  not  brought 
within  the  Act  unless  the  seller  sayB  at 
the  time,  that  which  I  think  no  man  ever 
does  say,  "  This  is  unadulterated."  Now 
section  2  imposes  a  heavy  penalty  upon 
every  person  who  shall  knowingly  sell 
any  article  of  food  mixed  with  any  in- 
gredient or  material  injurious  to  health, 
and  with  regard  to  this  provision  it  is 
immaterial  whether  the  seller  gfives  his 
customers  notice  or  not.  He  is  not  at 
liberty  to  tell  them  that  it  is  a  mixture. 
This  is  a  very  proper  provision,  and  then 
the  second  clause  directs  that  any  person 
who  shall  sell  "  as  unadulterated  "  an 
article  which  is  adulterated  is  also  liable 
to  a  penalty,  but  unless  he  represents  the 
article  to  be  adulterated  he  is  safe.  Where 
I  think  the  magistrate  made  his  first  mis- 
take was  in  thinking  that  the  Act  re- 
quired that  the  person  selling  should 
expressly  affirm  that  the  article  is  un- 
adulterated. The  simple  fact  of  selling 
butter  amounts  to  a  representation  that 
it  is  not  adulterated  and  the  seller  must 
take  the  trouble  to  examine  his  samples 
and  see  whether  they  contain  lard  or 
not.  Secondly,  the  magistrate  seems  to 
have  thought  that  section  3  made  it 
neoessary  to  support  a  otmyiotion  nnder 
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notion  2  to  shew  a  gniUy  knowledga 
that  the  batter  was  ^alterated.  Now 
section  3  is  veiy  cnrioosly  drawn,  bat 
it  is  qaite  clear  that  it  does  not  mean 
to  relax  the  law  as  enacted  in  section  2, 
in  favour  of  the  seller,  bat  to  create 
another  offence ;  that  is,  the  addition  of 
some  bodv  which  may  increase  the  balk  or 
weight  of  the  article,  without  amounting 
to  adnlteratioD,  as  in  a  case  where  a  man 
fraadnlently  inflates  food  so  that  it  con- 
tains  great  air  holes  or  babbles.  If  a  man 
is  gailty  of  sach  an  act  he  is  liable  to  a 
penalty,  and  if  he  represents  the  article 
to  be  anadalterated  he  is  also  liable  to  a 
penalty.  The  sections  are  clamsily  put 
together,  bat  there  is  no  donbt  as  to  the 
meaning  of  the  Act. 

QuAiN,  J. — ^I  am  of  the  same  opinion. 
I  think  that  when  a  man  sells  batter 
over  the  counter  to  any  one  who  asks  for 
it,  he  means  to  represent  that  the  article 
which  he  sells  is  butter,  and  not  a  com- 
pound of  stearine  and  palmatin.  I 
think,  therefore,  that  there  was  a  repre- 
sentation that  the  batter  was  anadal- 
terated, and  it  is  quite  clear  that  what 
was  sold  was  not  butter  in  the  com- 
mon acceptation  of  the  term.  Then 
the  magistrate  seems  to  have  thought 
that  section  3  contains  a  definition  of 
what  is  adulteration  within  the  meaning 
of  the  Act,  and  that  the  seller  most 
be  proved  to  have  known  that  the 
article  has  been  mixed  with  some  other 
substance.  But  such  a  construction 
would  strike  the  second  section  out  of 
the  Act,  for  it  would  aUow  the  sale  of  an 
article  though  adulterated,  provided  it 
was  not  adulterated  within  the  actual 
knowledge  of  the  seller. 

Abohibald,  J. — ^The  Act  of  Parliament 
fa  a  very  useful  and  valuable  enactment, 
and  Uie  construction  contended  for  by  the 
respondent  would  make  it  almost  useless. 
I  think  that  the  view  taken  by  the  magis- 
trate as  to  the  absence  of  any  representa- 
tion that  the  butter  was  unadulterated 
cannot  be  consistently  held,  having  re- 
gard to  the  circumstances.  The  sale 
must  be  taken  to  amount  to  a  repre- 
sentation that  the  article  sold  was  batter 
which  was  asked  for.  There  can  be  no 
doubt  that  under  the  earlier  port  of 
section  2,  if  the  article   is  adulterated 


with  something  injurious  to  health  it  is 
immaterial  whether  the  seller  sives  notice 
that  it  is  adulterated  or  not.  Bot  farther 
on  the  section  makes  it  an  offence  to 
sell  as  unadulterated  an  article  of  food 
which  is,  in  fact,  adulterated,  though  so 
long  as  the  ingredients  or  materials 
mixed  with  the  food  are  not  to  the 
knowledge  of  the  seller  injurious  to  health, 
he  may  protect  himself  by  a  declaration 
that  what  he  sells  is  a  mixture.  This 
view  of  the  Act  is  confirmed  by  the 
terms  of  section  6,  for  under  that  section 
an  information  is  to  be  laid  against  the 
person  selling  adulterated  food  upon  a 
certificate  by  the  analyst  that  it  is  adul- 
terated, and  there  is  no  qualification  that 
the  adulteration  must  be  proved  to  have 
been  with  the  knowledge  of  the  seller. 
As  to  the  argument  that  section  3  was 
intended  to  cut  down  the  terms  of 
section  2,  I  think  that  it  is  utterly  un- 
tenable. There  might  be  a  doubt  where 
a  substance  was  not  chemically  combined 
or  mixed  with  an  article  like  beans  or 
chicory  with  coffee,  whether  this  was 
an  adulteration,  and  section  8  provides 
that  where  any  substance  was  firauda- 
lently  mixed  with  an  article  so  as  nterely 
to  increase  its  bulk  this  should  be  an 
offence  within  the  meaning  of  section  2. 
I  think  that  the  magistrate  vras  wrong 
on  both  points. 

Jvdgmemi  for  the  appeXUmt,     OoM  ta 
be  remitiedfor  re-hearing. 

AttoTneTs — Venn  &  Son,  for  appellant;  Viaod, 
Crowder  &  Co.,  agent  for  YatM  te  Uaitin, 
Idverpool,  for  reiipoDdait. 


[IN  THE  OOUBT  OF  QUEEN'S  BENCH.] 
1878.    1  THB  QUBiH  V.  THi  JvamOM  or 

June  17.  J  BBKOKVOOK0HIBB. 

Certiorari — Application  for — Time  for 
Application — Order  of  Quarter  Sessione. 

The  general  rule  that  appUoaiionfor  a 
writ  of  mandamiu  to  the  quarter  eeuiont 
to  enter  ooniimwmoea  and  Xear  am  appeal 
miut  he  made  wA  later  (Kan  the  form  ftH' 
lowing  the  teaiione  at  lohieh  ther^fimtlvmi 
made,  does  not  ofphflo  an  appUoaUon  to 
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temooe  into  tlm  Oourt  cm  order  of  sessions 
for  the  purpose  of  getting  it  quashed. 

Bnle  nisi  caHing  upon  the  keepers  of 
the  peace  and  justices  in  and  for  the 
coonly  of  Brecknock  to  shew  canse  wh^ 
a  writ  of  certiorari  should  not  issue  di- 
rected to  them  to  remove  into  this  Court 
the  order  made  hy  them  upon  a  certain 
appeal  touching  the  removal  of  a  widow 
and  her  five  uiildren  from  the  respon- 
dents' union  of  Brecknock  to  the  appel- 
lants' union  of  Conway. 

It  appeared  from  the  affidavits  that,  on 
the  Slst  of  December,  1872,  the  appeal  was 
entered  and  partly  heard  before  P.  Wil- 
liams, Esq.,  the  chairman  of  the  Quarter 
Sessions  of  the  County  of  Brecknock,  and 
Robert  Smith,  Esq.,  and  the  Bev.  Beece 
Price,  two  of  her  l^jesty's  justices  of  the 
peace  in  and  for  the  said  county  of 
Brecknock.  The  appeal  was  adjourned 
till  the  next  sessions  held  on  the  9th  of 
April,  1873,  when  the  order  of  removal 
was  confirmed. 

Robert  Smith,  Esq.,  and  the  Bev.  Beeoe 
Price  were  ratepayers  of  the  parish  of 
St.  David  in  the  said  Brecknock  Union. 

On  the  24th  of  May,  1873,  notice  was 
given  to  the  said  three  justices  that  an 
appUcation  would  be  maide  to  the  Court 
or  Queen's  Bench  for  a  writ  of  certiorari 
to  remove  into  the  said  Court  the  order 
of  removal,  and  the  order  of  sessionB  con- 
finning  the  same. 

The  rule  nisi  was  obtained  on  the  5th 
day  of  June,  1873. 

Pritchoird  shewed  cause  against  the 
rule. — There  is  no  doubt  that  the  two 
justices,  who  were  ratepayers  of  a  parish 
within  the  respondents'  union,  were 
thereby  disqualified  from  sitting  as  jus- 
tices upon  the  hearing  of  the  appeal,  but 
it  is  suDmitted  t^t  uie  appelhmts  were 
too  late  in  moving  for  the  rule  nisi.  It 
appears  that  they  have  suffered  the  whole 
or  Easter  Term  to  elapse,  although  they 
might  have  moved  within  that  term.  By 
the  general  rule  set  out  at  page  255  of 
the  report  of  Tlte  Qtteon  v.  Eiomumd  (1) 
it  is  "ordered  for  the  future,  that  any 
application  to  the  Court  for  a  writ  o£ 
Dumdamus  to  justices  to  enter  continu* 
(I)  £.  B.  &  £.  2I». 


anoes  and  hear  an  appeal,  shall  be  made 
not  later  than  in  the  term  following  the 
sessions  at  which  the  refusal  was  made, 
unless  special  circumstances  are  shewn  by 
affidavit  to  account  for  the  delay  to  the 
satisfootion  of  the  Court."  It  is  true  that 
this  rule  does  not,  in  terms,  apply  to  the 
present  application,  but  there  is  a  close 
analogy  between  the  cases,  and  if  it  is  pro- 
per that  the  time,  within  which  a  manda- 
mus  may  be  applied  for,  should  be  limited 
to  the  term  anier  the  refusal  to  hear  the 
appeal,  so  should  the  time  in  like  manner 
be  Umited  within  which  a  certiorari 
may  be  moved  for  to  quash  the  order 
made  on  the  hearing  of  the  appeaL 

Dighy  in  support  of  the  rules. — The 
time  for  the  i^plicatdon  for  a  certiorari 
has  never  been  limited  in  the  way  sug- 
gested. By  IS  Geo.  2.  c.  18.  s.  5,  it  is 
necessary  to  apply  within  six  calendar 
months  next  after  the  order  is  made,  but 
the  application  may  be  made  at  any  time 
-within  such  six  months.  La  this  case 
there  has  not  been  any  unreasonable  de- 
lay. 

BiiiCKBOBH,  J. — The  application  fae 
the  certiorari  was  made  within  the  period 
of  six  calendar  months  within  which  it 
must  have  been  made  under  13  Geo.  2. 
c.  18.  s.  5.  It  is  therefore  not  barred  by 
statute,  and  the  question  is,  whether  we 
ought  to  hold  that  the  analogy  between 
this  application  and  one  for  a  mandamus 
is  so  ouse,  that  the  general  rule  should 
be  ocmsidered  to  apply  to  the  present  ap- 
plication. After  consulting  the  other 
membras  of  the  Court,  we  have  arrived 
at  the  conclusion  that  the  two  proceeding 
are  not  so  anidogons  as  to  justii^  us  m 
holding  that  the  present  applioation  was 
too  late  in'  consequence  of  not  having 
been  made  in  aooordanoe  with  the  gene- 
ral role. 

SuUabtoMo. 


AttoinoyB  E  Byrne,  for  appellants  ;  field,  Bos- 
coe  &  COn  agenta  for  D.  W.  J.  Thomas,  Bneoo, 
for  zeipondents. 
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pS  THE  COCBT  OF  QUEEN'S  BBNCH.] 
/  TBB  TBTISTIiEa  OF  MARKET  HAS- 
1873  BORODQH       AND       BBAHFTON 

.   -a  SO    '       TUBMPiKB  TSnsT  (app«Manfo) 

P  V.     THE     KBTTBBDIG     HIOH- 

i     WAT  BOABD  (respondetUg). 

Tumjfike  Trust — Arrears  of  Interest  due 
to  Mortgagees — Application  of  ToUs — Con- 
tribution under  4^5  Vict.  c.  59. 

A  Local  Turnpike  Act,  4  Viet.  e.  xxzv., 
i^ter  twUmg  that  the  prineipal  sum  bor- 
rowed on  the  oredii  of  the  toUs  under  former 
Acts  sHU  remained  unpaid,  together  vnth 
arrears  of  interest  thereon,  by  s.  18  directed 
that  "  dU  moneys  received  by  the  trustees 
should  be  applied  in  the  first  place  in  paying 
and  discharging  any  interest  which  might 
from  time  to  Hme  be  owing  in  respect  of  any 
money  borrowed  on  the  credit  of  the  tolls ; 
secondly,  in  maintaining  and  keeping  the 
road  in  repair;  and  thi/rdhj,  in  reducing 
andpaying  off  the  prineipal  sums  borrowed." , 
An  application  was  made  by  the  trustees 
to  justvsesfor  an  order  on  the  highway  boa/rd 
to  eowtrtbuie,  under  4^5  Vict.  e.  59,  out 
of  the  highway  rates  towards  the  repairs 
of  a  twrnpike  road: — Held  (Quain,  J., 
auintanie'),  i?tai  the  Act  did  not  authiirixe 
the  payment  of  airrears  of  irUereat  before 
repairing  the  road. 

Oasb  stated  by  jnstioes  of  Xortlukmptoii 
nnder  20  &  21  Viot.  o.  48. 

An  infonnation  was  exhibited  hy  Mr. 
QeoSry  Hawkins,  olerk  to  the  trastees  of 
the  Market  Harborongh  and  Brampton 
Tampike  Trust,  under  4  4  5  Viot.  c.  59 
(oontinned  by  84  &  85  Vict.  c.  95), 
stating  that  the  funds  of  the  trast  were 
insufficient  for  repair  of  the  road  within 
eight  several  parishes  in  the  Kettering 
h^hway  district,  and  praying  for  an  order 
of  contribution. 

The  justices  examined  the  state  of  the 
revenues  and  debts  of  the  trust  and  the  con- 
dition of  repairs,  length  of  roads,  &o.,  when 
it  appeared  that  a  sumof  1,1152.  lOs.  2d, 
was  due  for  arrears  of  interest  owing  in 
respect  of  money  borrowed  on  credit  of 
the  tolls  up  to  the  6th  of  April,  1871 ;  that 
a  further  sum  of  524Z.  14e.  9d.  was  due  for 
the  year's  interest  to  the  6th  of  April,  1872, 
and  that  the  interest  from  that  date  to  the 
end  of  the  year  1872  (the  rate  being  re- 

N«w  Saans,  43.— Uaq.  Cas, 


dnced  to  two  per  cent,  by  a  provisional 
order),  would  be  187Z.  1«.  2d.  It  further 
appeared  that  the  income  for  the  current 
year  exceeded  the  estimated  expenditure, 
including  in  such  expenditure  the  year's 
interest  nrom  the  81st  of  December,  1871, 
to  the  31st  of  December,  1872,  but  the 
trustees  proposed  to  pay  out  of  the  present 
year's  income  a  sum  of  854Z.  12s.  lid.  for 
arrears  of  interest  due,  prior  to  the  31st 
of  December,  1871,  after  payment  of  which 
a  deficiency  of  upwards  of  8002,  was  shewn 
for  the  present  year. 

The  estimated  expenses  of  repairing  the 
road  for  the  current  year  were  1,1002., 
and  of  putting  the  Act  into  execution 
2052.  lOfl. 

The  appropriation  clause  in  the  Local 
Act,  4  Vict.  0.  XXXV.  B.  1  (1),  provides  that 
all  moneys  which  shall  be  received  by 
the  trustees  "shall  be  applied  in  the  first 
place  in  paying  and  discharging  any 
interest  which  may  from  time  to  time 

(1)  The  Act  4  Vict.  e.  zxzr.,  for  repairing  and 
improving  the  road  from  Market  Harborongh  to 
Brampton,  recites  various  road  Acts,  and  that  tho 
tmstees,  acting  under  and  by  virtue  of  the  Acts, 
have  proceeded  to  carry  the  powers  and  provisions 
thereof  into  execution ;  and  that  considerable  sums 
of  money  have  been  advanced  upon  the  credit  of 
the  tolls  authorized  to  be  taken  by  the  said  Acts, 
vhich  money  still  remains  owing,  together  with 
an  arrear  of  interest  thereon,  and  such  money  can- 
not be  paid  off  or  tho  interest  thereof  discharged, 
nor  can  the  said  road  be  efiectually  improved  and 
kept  in  repair  unless  further  powers  are  granted. 

And 'enacts,  by  s.  18,  that  all  moneys  which  shall 
be  received  by  the  trustees  by  virtue  of  the  Act 
upon  the  roads  included  in  the  said  ledted 
Acts  hereby  repealed  shall  be  applied,  in  the 
first  place,  after  payment  of  the  expenses  of 
obtaining  and  forming  this  Act,  in  paying  and 
discharging  any  interest  which  may  from  time 
to  time  be  owing  in  respect  of  any  money 
which  may  have  been  borrowed  on  the  credit 
of  the  tolls  authorised  to  be  taken  by  the  said 
recited  Acts  hereby  repealed;  secondly,  in  de- 
fraying the  expenses  of  improving,  maintaining, 
and  keeping  in  repair  such  road  and  in  putting 
this  Act  in  execution  with  reference  thereto ;  and 
thirdly,  in  reducing,  paying  off,  and  discharging 
tho  several  principal  sums  which  have  been  bor- 
rowed on  the  credit  of  the  tolls  authorized  to  be 
taken  by  the  said  recited  Acts  hereby  repealed. 
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be  owing  in  respeot  of  any  money  whioh 
may  have  been  borrowed  on  the  credit  of 
the  tolls  aathorised  to  be  taken  by  the 
said  recited  Acts  hereby  repealed;  se- 
condly, in  defraying  the  expenses  of  im- 
proving, maintaining  and  keeping  in 
repair  such  road,  and  in  patting  the  Act 
into  execution  with  reference  thereto ;  and 
thirdly,  in  reducing,  paying  off  and  dis- 
charging the  several  principal  sums  whioh 
have  beoa  borrowed  on  the  credit  of  the 
tolls." 

It  was  contended  on  the  part  of  the 
highway  board  that  the  direction  contained 
in  the  above  clanse  for  payment,  in  the 
first  place,  of  any  interest  which  might 
from  time  to  time  be  owing  in  respect  of 
any  money  borrowed  on  credit  of  the  tolls, 
rendered  it  obligatory  on  |the  trustees  to 
pay  the  interest  from  year  to  year  out  of 
the  current  year's  income,  and  that  in  de- 
fault of  so  doing  they  were  not  at  liberty 
to  apply  the  income  of  1872  in  payment 
of  arrears  of  interest  in  priority  to  the 
current  expenses  of  maintaming  tiie  road. 
Special  attention  was  drawn  to  the  fact 
that  if  the  funds  of  the  trust  during  the 
present  year  should  be  rendered  deficient 
by  payment  out  of  the  year's  income  of 
the  arrear  of  interest  of  former  years,  the 
burden  woxdd  fall  upon  the  disbiot  frind 
of  the  highway  board,  under  the  Act 
passed  last  session  (34  &  35  Vict,  o.  115. 
B.  15),  instead  of  upon  the  rates  of  the 
several  parishes  through  which  the  road 
passes,  upon  which  it  would  have  &llen 
had  any  deficiency  been  occasioned  in 
former  years  by  reason  of  payment  t>f  the 
interest  from  year  to  year,  as  it  became 
due. 

The  case  of  Tlie  Bnilon  TumpiJte  Tru»- 
tees  V.  The  Wineanton  Highway  Board  (2) 
was  cited  by  the  clerk  to  the  trustees  in 
&vonr  of  an  order  being  made,  and  the 
case  of  the  Queen  v.  Hutchinson  (3)  was 
cited  on  the  part  of  the  highway  board. 

The  justices  dismissed  the  information 
on  the  ground  that  the  arrears  of  interest 
ought  to  have  been  paid  out  of  the  former 
year's  income,  in  whioh  case  the  funds  of 

(2)  39  Law  J.  Bep.  (n.8.)  M.C.  165 ;  8.  c  Law 
B«p.  6  a.B.  437. 

(3)  4  B.  &  B.  200;  a.  c.  24  Law  3.  Bep.  (ir.8.) 
M.C.  26. 


the  tnut  wonld  not  have  been  deficient 
for  the  present  year's  expenditure,  and 
that  the  trustees  having  allowed  the  in- 
terest to  &11  into  arrear,  conizary  to  the 
provision  contained  in  the  appropriation 
clanse,  were  not  at  liberty  to  iq>ply  the 
income  of  1872  in  payment  of  arrears  cX 
interest  in  priority  to  the  cnirent  expenses 
of  maintaining  the  road. 

Mamisty  {Spake  with  him),  for  the  ap- 
pellants, cited  The  Bruton  Tun^nke  Ttub- 
tees  V.  The  Wineanton  Highway  Board  (2) 
and  referred  to  The  Queen  v.  HutehintoH 
(8.) 

Oave,  for  the  respondents,  cited  The 
Queen  v.  South  Shields  (4). 

Manisty,  in  reply. 

Blaokbukh,  J. — I  think  that  the  decision 
of  the  magistrates  was  right,  and  must  be 
afiBrmed.  The  case  turns  mitirely  upon 
the  construction  to  be  put  upon  the  ap- 
propriation clause  in  the  lo<xl  turnpike 
Ao<^  whether  the  tanutees  were  at  liberij 
to  apply  one  year's  income,  not  only  in 
the  payment  of  interest  on  money  bor- 
rowed on  the  tolls,  but  also  to  the  jiayment 
of  arrears  of  such  interest  in  priority  to 
the  current  expenses  of  Uie  roaid.  There 
have  been  some  decisionB  upon  questions 
like  the  present  one,  but  the  words  of  the 
Acte  of  Parliament  under  which  they 
arose  wei'e  not  exactly  the  same.  In  The 
Qtteen  v.  Hutchdnson  (3),  it  was  held  tiiat 
the  words,  "  keeping  down  the  interest  of 
the  principal  moneys  borrowed,"  meant  the 
payment  of  interest  periodically  as  it  be- 
came dne,  but  did  not  authorise  the  pay. 
ment  of  old  arrears  of  interest  whilst  the 
road  was  out  of  repair.  Jn  The  Brukm 
Turnpike  Trustees  v.  The  Wineanton  High- 
way Board  (2)  there  was  power  to  i^ply 
the  tolls  in  paying  and  discharging  tSi.  in- 
terest now  due  and  owing,  and  which  shall 
hereafter  become  due,  upon  any  mortgage^ 
&c. ;  and  lastly,  in  reducing,  paying  off  and 
discharging  tiie  several  principal  sums  of 
money  due  on  any  such  mortgage  or  se- 
curities as  aforesaid;  and  also  all  otiiier  debts 
and  sums  now  dne  and  owing,  and  here- 
after to  become  due  and  owing;  and  under 

(4)  3  £.  &  B.  69»;  s.  &  33  Law  J.  Bep.  (mj.) 
W.C,  1S«, 
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these  words  it  was  bold  that  the  trastees 
were  at  liberty  to  apply  the  funds  to  the 
pajnaent  of  arrears  of  interest  in  priorify 
to  the  repairs  of  the  road.  Upon  the 
oonstraction  of  the  Act  in  the  present 
case  I  have  come  to  the  oonclnsion  that 
it  does  not  allow  more  than  the  annual 
interest  to  be  paid  before  the  repairs. 
The  preamble  of'^  the  Act  is  as  follows — 
[The  learned  Judge  read  the  part  of  the 
preamble  set  oat  in  note  (1 )  ■  ]  It  has  been 
argued  that  the  preamble  shews  that  the 
legislature  intended  to  provide  for  arrears 
of  interest  and  that  we  ought  to  constrae 
B.  18  accordingly.  But  the  words  in 
8.18,  "on  paying  and  discharging  any 
interest  which  may  from  time  to  time  be 
owing,"  do  not  in  terms  say  what  is  to  be 
done  about  the  arrears  of  interest,  but  to 
construe  the  words,  "  from  time  to  time," 
to  apply  only  to  the  interest  of  one  year, 
will  compel  the  ratepayers  to  pay  only  the 
deficiency  for  that  year,  while  a  different 
oonstraction  will  throw  upon  a  subse- 
quent set  of  ratepayers  what  oaght  to 
be  borne  by  their  predecessors,  and  would 
require  a  retrospective  rate,  which  prima 
fade  the  legislature  ought  not  to  be  sup- 
posed to  intend.  I  think  that  it  was  only 
intended  that  the  arrears  should  be  paid, 
like  other  debts,  from  any  surplus  money 
in  the  hands  of  the  tmstees.  The  case 
does  not  seem  to  be  materially  different 
from  The  Queen  v.  Htttehinton  (S),  for  the 
expression,  "  keeping  down  the  interest," 
is  not  substantially  different  from  "  pay- 
ing and  discharging  any  interest  which 
may  from  time  to  time  be  owing."  The 
arrears  of  interest  which  have  accrued 
during  the  past  years  must  therefore  be 
postponed  to  the  repairs  of  the  road,  and 
the  justices  were  right  in  refusing  the 
order. 

AbchibaIiD,  J.,  oononrred. 

QOAIN,  J. — I  wish  to  say  that  I  have 
some  doubt  upon  the  construction  of  s.  18, 
as  I  think  there  is  ground  for  saying  that 
it  extends  to  the  arrears  of  interest  men- 
tioned in  the  preamble. 

Judgment  for  the  re^ondentt. 

Attomoys — ^Milno,  Riddle,   &  Mellor,  for  appcl- 
UbU  ;  Waxe  &  Hawes,  for  rtupondents. 


1873. 
April  30.  - 
May  23. 


[IN  THE  COURT  OF  OUEEITS  BENCH.] 

THE  TRUSTEES  OP  THE  MABKKT 
HAKBORO0QH  AND  BRAMPTON 

TURNPIKE  TRUST  (appellants) 

V.  THE  MARKET  HABBOROUGH 

HIGHWAY  BOARD    (respond- 
ents). 

Tun^ike  2Vuai — Power  to  take  ToUt  on 
pariiouiar  Boad  on  GondUion  of  keeping 
U  inBepaiir — Ooniribution  under  4^5 
Viet.  0.  69, ».  1. 

By  a  Local  Turnpike  Act,  5  Viet.  e.  Ixise. 
I.  2,  in  ease  the  trustees  should  keep  in  good 
repair  part  of  a  road  within  the  parish  of 
O.  B.  they  were  empowered  to  take  certain 
specified  toUs  upon  U.  The  tolls  received 
by  the  trustees  vn  reject  of  this  portion  of 
the  road  were  considerahly  more  than  was 
sufficient  to  keep  it  in  repair : — Held,  that 
so  long  as  the  trustees  continued  to  take  these 
tolls,  and  found  tJiem  sufficient  to  keep  such 
part  of  the  road  in  repair,  they  could  not  in 
■  addition  to  the  tolls  claim  to  have  an  order 
made  on  the  parish  of  0.  B.,  for  the  pay- 
tiMnt  of  a  further  $vm  mtder  i  Sf  5  Vict, 
c,  59.  s.  1,  on  the  ground  that  there  wot  a 
general  deficiency  of  the  funds  of  the  whole 
turtvpilce  trust. 

Case  stated  for  the  opinion  of  the 
Court  under  20  <fc  21  Vict.  c.  43. 

Manisly  (Speke  with  him),  for  the 
appellants. 

JET.  James  (J.  0.  Griffiis  with  him),  for 
the  respondents,  cited  The  Brighton,  §fe.. 
Turnpike  Roads  Trustees  v.  The  Surveyors 
of  the  Parish  of  Preston  (1),  and  The  King 
V.  Netherthong  (2). 

The  facts  stated  in  the  Case  and  the 
arguments  sufficiently  appear  in  the  judg- 
ment. 

Cur.  adv.  vuU. 

The  judgment  of  the  Court  (3)  was 
(on  May  23)  delivered  by 

Quain,  J. — This  is  an  appeal  from  the 
decision  of  certain  justices  in  the  county 
of  Leicester  refusing  to  make  an  order 
under  4  &  5  Vict.  c.  59,  s.  1,  on  the 
parish    of    dreat  Bowden,  in  the  same 

(1)  39  Law  J.  Rrp.  (n.s.)  H.C.  33;  i<.  c.  Law 
Rep.  5  Q.B.  146. 
Ci]  2B.  &Ald.  179. 
(3)  Blackbnm,  J. ;  Qoain,  J. ;  aad  AicbitMdd,  J. 
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county,  to  pay  a  portion  of  the  highway 
rate  to  the  appellants  in  aid  of  the  ftrnds 
of  the  above  tompike  tmat. 

The  Case  states  that  a  portion  of  an  old 
highway  within  the  parish  of  Bowden 
was  made  a  part  of  the  turnpike  trust, 
and  that  the  funds  for  the  whole  trust 
were  insufficient  to  meet  the  repairs  of 
the  roads  within  the  trust,  for  the  year 
ending  the  81st  of  December,  1872,  to 
the  e:d»nt  of  8001.,  and  that  the  proper 
proportion  to  be  contributed  by  the 
parish  of  Gbeat  Bowden  was  211.  6s.  4d. 
The  justices  refused  to  make  an  order 
for  the  payment  of  this  sum  on  the  ground 
of  a  special  exemption  of  the  parish  of 
Great  Bowden  witn  regard  to  the  part  of 
the  turnpike  road  within  the  parish,  by 
virtue  of  5  Vict.  c.  Ixix. 

The  first  Act  to  which  it  is  necessary 
to  refer  as  originating  the  alleged  exemp- 
tion of  the  parish  of  Grreat  Bowden  is, 
1  Geo.  4  0.  bnx.,  ss.  18  &  19.  Sect.  18, 
af^r  reciting  that  the  trustees  have  col- 
lected tolls  on  that  part  of  the  road  lead- 
ing f5rom  Market Hartorough  to  St.  Mary's 
Bridge  (the  road  now  in  question),  bat 
"  have  not  expended  any  part  of  such  tolls 
in  putting  that  part  of  the  road  in  re- 
pair," prohibits  the  trustees  from  collect- 
ing any  tolls  on  that  part  of  the  road. 
Sect.  19,  however,  enacts  that,  in  case 
the  trustees  shall  put  and  keep  at  all 
times  this  part  of  the  road  in  good  and 
effectual  repair,  it  shall  be  lawful  for  them 
to  take  on  this  part  of  the  road  one  half 
of  the  tolls  which  they  were  authorized 
by  the  recited  Act  to  take  on  the  other 
roads  within  the  trust. 

By  4  Vict.  0.  xxxv.,  this  Act  and  the  other 
Acts  regulating  the  turnpike  trust  were 
repealed,  and  the  repealing  Act,  by  which 
the  trust  was  in  future  to  be  regulated, 
contained  no  special  provisions  as  to  that 
part  of  the  road  between  Market  Har- 
borough  and  St.  Mary's  Bridge.  This 
omission  was,  however,  suppUed  by  an 
Act  passed  in  the  following  year,  namely, 
5  Vict.  c.  Ixix.  This  Act  in  effect  re-enacts 
the  provisions  of  1  Geo.  4.  c.  Ixxx.  in  favour 
of  that  part  of  the  road  between  Market 
Harborough  and  St.  Mary's  Bridge,  and 
is  the  Act  now  in  force. 

After  referring  (a.  1)  to  the  Act  1  Geo. 
4.  c.  Ixzz.,  it  recites,  "  That  the  repeal  of 


certain  provisions  of  that  Act  is  injurious 
to  the  public,  inasmuch  as  they  are  there- 
by subjected  to  the  payment  of  an  exces- 
sive toll  for  travelling  on  that  part  of  the 
road  between  Market  Harborough  and 
St.  Mary's  Bridge,"  and  the  Act  then 
prohibits  the  trustees  from  taking  any 
toll  on  that  part  of  the  road.  But  s.  2  of 
the  same  Act  provides  (in  the  same  man- 
ner as  8.  19  of  1  G^.  4.  c.  Ixxx.,  above 
cited)  that  in  case  the  trustees  shall  keep 
and  continue  at  all  times  in  good  repair 
the  part  of  the  road  between  Market  Har- 
borough and  St.  Mary's  Bridge,  then  it 
shall  be  lawful  for  them  to  take  on  sach 
part  of  the  road  the  tolls  therein  specified. 

It  seems  to  us,  that  the  effect  of  this 
legislation  is  to  create  a  special  bargain 
between  the  trustees  and  the  inhabilxints 
of  the  parish  of  Great  Bowden,  to  the 
effect  that  the  trustees  can  only  take  tolla 
on  this  part  of  i^e  road,  on  the  express 
condition  that  they  keep  it  in  repair,  and 
that,  as  long  as  they  take  the  tolls,  an 
obligation;  is  imposed  on  them  to  keep 
the  road  in  good  repair  at  all  times. 

Since  the  passing  of  this  Act  the  trus- 
tees have  continued  to  take  tolls  on  this 
part  of  the  road,  and  it  is  stated  in  the 
Case,  that  the  tolls  received  at  the  gate 
across  it  are  considerably  more  than  suffi- 
cient to  keep  it  in  repair. 

Under  these  circumstances  the  clerk  of 
tlie  trustees  has  exhibited  an  infi}rmaition 
before  the  justices  under  4  &  5  Vict.  c.  59. 
8.  1  (a  pubUo  Act),  alleging  that  the 
funds  of  the  turnpike  trust  were  insuffi- 
cient for  the  repairs  of  the  turnpike  road 
within  the  parish  of  Great  Bowden,  and 
asking  that  a  portion  of  the  highway  rate^ 
amounting  to  211.  Ss.  4(2.,  should  be  or- 
dered to  be  paid  by  the  parish  surveyor 
to  the  trustees  for  the  purpose  of  such 
repairs.  It  was  contended  on  the  part 
of  the  trustees  that  notwithstanding  the 
special  legislation  before  mentioneo,  the 
parish  of  Great  Bowden,  as  one  of  tiie 
parishes  within  the  trust,  was  liable  to 
pay  a  contribution,  under  4  &  5  Vict, 
c.  59.  8.  1,  when  the  funds  of  the  whole 
trust  were  insufficient  to  keep  in  repair 
the  turnpike  roads  passing  through  the 
several  parishes  within  it. 

The  justices  refiised  to  make  the  order 
prayed  for,  on  the  grounds  stated  in  the 
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Gsbse,  &nd  we  think  they  were  right  in  so 
refasing. 

It  appears  to  us,  that  as  long  as  the 
trnstees  continae  to  take  tolls  on  the  part 
of  the  road  in  question,  under  5  Yict.  c. 
Ixiz.,  and  these  tolls  are  sufficient  to  keep 
in  repair  such  part  of  the  road,  they  can- 
not  be  permitted  to  allege,  ae  they  do  in 
the  present  information,  that  the  ftinds  of 
the  trost  are  insufficient  to  repair  that  part 
of  the  road  ;  inasmuch  as  they  are  them- 
selves bound  to  keep  such  part  of  the 
road  in  good  repair  as  long  as'  they  con- 
tinue to  take  toUs  upon  it. 

If  en  order  to  pay  a  contribatiou.  were 
made  in  the  parish  of  Great  Bowden, 
under  4  &;  5  vict.  c.  59.  s.  1,  the  money 
when  received  would  not  g;o  into  the 
general  funds  of  the  trust,  to  be  expended 
m  repair  of  aU  the  roads  within  the  trust, 
but  on  the  contrary  by  the  express  words 
of  the  Act,  it  would  have  to  be  whoUy 
laid  out  in  the  actual  repairs  of  that  part 
of  the  turnpike  road  which  lies  within  the 
ptudsh  of  Great  Bowden. 

The  contribution  therefore,  if  ordered 
to  be  paid,  would  go  to  relieve  the  trus- 
tees from  the  performance  of  the  duty  of 
repairing  the  road  expressly  imposed 
upon.'  them  by  the  Act  of  Parliament  as 
long  as  they  take  the  tolls  and  those  tolls 
are  sufficient  to  repair  it. 

It  would  be,  in  efieot,  to  permit  the 
trustees  to  take  the  tolls  without  per- 
forming the  condition,  the  performance 
of  which  is  expressly  imposed  by  the  legis- 
lature before  any  tolls  are  allowed  to  be 
taken  on  this  part  of  the  road. 

The  trustees  may,  if  they  please,  cease 
to  collect  the  tolls  in  question,  and  then  the 
parish  of  Ch%at  Bowden,  or  the  highway 
district  within  which  it  is  situate,  would 
have  to  repair  the  road  like  any  other 
parish,  but  we  are  of  opinion  that  so  long 
as  the  trustees  continue  to  take  the  tc^ 
specified  in  5  Yict.  c.  box.,  on  the  part  of 
ttie  road  between  Market  Harborongh 
and  St.  Mary's  Bridge,  and  those  tolls  are 
sufficient  to  keep  in  repair  such  part  of 
the  road,  they  must  themselves  keep  thai 
part  of  the  road  in  good  repair,  and  can- 
not, in  addition  to  the  tolls,  claim  to  have 
an  order  made  oh  the  parish  of  Great 
Bowden  for  the  payment  of  a  forther 
sum,  under  4  &  5  Vict.  o.  59.  a.  1,  to  be 


laid  out  in  the  doing  of  the  same  repairs 
-which  the  trustees  are  themselves  already 
bound  to  perform. 

For  these  reasons  we  think  that  this 
appeal  should  be  dismissed. 

Judgment  for  the  respondents. 

Attonieys — Milne,  Riddle  &  Mellor,  agents  for 
Arehbould  &  Uatrking,  Thrapeton,  for  appel- 
lants ;  Vizard,  Ctowdie  &  Co.,  for  lespondento. 


1873. 
June  4. 


[IN  THE  COUfiT  OF  QUEEN'S  BENCH.] 
THIi   HEBSEY  DOCKS  kSD   HABBOtm 

BOABD    (appellanis)    v.    thb 

OVBRSEEBS    Of     THB    FOOB    OF 
THE  TOWNSHIP  OF  BIBEENHKAD, 

CBBSTBB  (respondents). 

Poor-rate — Bocks,  Warehouses,  and  Ma- 
chinery occv/pied  as  one  Estate — Ware- 
liouses  capable  of  Beneficial  Occupation 
apart  from  J)o<^ — Increased  Value  oy  Con- 
nection with  Docks — Bepa/raie  Bating. 

The  appeUwnts  were  ilie  occupiers  of 
docks,  warehouses  and  works  situate  in  dif- 
ferent townships.  By  the  provisions  of 
various  Local  Acts  the  docks,  Sfc,  were  to 
constitute  one  estate  vmder  an  uniform  sys- 
tem of  management.  Hie  appellants  were 
rated  to  the  poor-rate  in  respect  of  ware- 
houses, Sfc,  which  were  capable  of  separate 
beneficial  ocoupaOon  apart  from  their 
proximity  to  and  connection  vnth  the 
docks  situaie  iii  the  rating  township,  and 
were  enlwnced  in  value  by  their  eonneeHon 
with  these  docks,  though  the  income  of  the 
docks  taJcen  as  a  whole,  and  at  one  concern, 
exceeded  the  income  derived  from  them : — 
Held,  that  the  rate  was  good,  and  thai  the 
premises  were  properly  rated  at  their  en- 
hanced value,  as  cdnve  mentioned. 

Case  stated  for  the  opinion  of  tiie 
Court  in  porsnance  of  the  12  to  18  Yict. 
c.  45.  s.  11. 

2.  Id.  June,  1872,  a  rate  of  two  shillings 
in  the  pound  for  the  relief  of  the  poor  of 
the  township  of  Birkenhead,  was  made 
by  the  respondents. 

3.  The  part  of  the  rate  relating  to  the 
property  of  i^e  appellants  in  the  town- 
ship is  as  follows — 
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8,126 

3,134 

3,135 
8,280 

3,240 

3,242 
3,243 


3,244 


3,248 


Name  o(  Occnpier. 


Mersey  Dock  and 
Harbour  Board 

do. 


do. 
do. 

do. 

do. 
do. 


do. 


do. 


Nnmeol 
Owner. 


Dock    1 
Board 

do.     2 


do.     3 


do. 


do.     5 


do.     6 
do.     7 


do. 


do. 


Description  of  Property. 


Two  new  warehouses,  &&,  on 
the  margin  of  the  Morpeth 
Dock 

Workshops,  offices,   limekiln 
No.  1 ,  ac^oimng,  with  the  mor* 
tar-mill  and  machine^  .        . 

Limekiln  and  moitat-iaill,No.  2, 
and  machineiy       .        . 

Graving  docks,  with  steam- 
engines  and  machinery  for 
working  same        ,        . 

Chain  cable  and  anchor  testing 
works,  and  the  machinery  for 
working  same,  and  yard  ad- 
joining, containing  8,378  yards 
of  land 

Four  new  warehooses  on  maigin 
of  Great  Float 

Warehouses  and  the  hydraulic 
cranes  for  working  the  ware- 
houses, engine-houses,  aeea- 
mulators  and  steam-engines 
for  working  the  hydraulic 
cranes  and  warehouses  ,        . 

Timber  and  guano  sheds  . 

Morpeth  and  Egerton  Docks 
ana  such  of  the  Great  Float 
and  Low  Water  Basin  as  is 
lying  within  the  township, 
with  the  qnajrs,  coal-tips, 
weighing  -  machines,  cranes, 
railways  and  land  net  else- 
where charged,  vis. — 
8,444  yards  of  timber  wharf. 


33,830 

12,326 

30,816 
141,726 


25,327 
36,596 

288,664 


frontage  of  Great 

Float, 
railway  &  tram- 

■wav, 

land  for  rails, 
between     Duke 

Street  and  Tit- 

toria  Wharf, 
Coal  dep6t, 
WestDnkeStreet 

Wharf, 
Total    yards   of 

land. 


ill 


£ 
2,000 


200 
1,800 

2,250 
1,400 


4,950 
480 


13,883 


£ 

1,800 

696 

180 

1,170 

2,026 
1,260 


4,466 
482 


13,000 


Bats  at  2j.  in 
theFonnd. 


£  ».  d. 

180  0  0 

60  IS  0 

18  0  0 

117  0  0 

202  I«  0 

126  0  0 


446     10    0 
43      4    0 


1,300      0    0 


4.  The  appellants  gave  notice  of  objec< 
tion  to  the  AsaeBsment  Committee  of  the 
Birkenhead  Union,  who  confirmed  the 
assessment,  and  the  appellants  thereapon 
gave  notice  of  appeal  to  the  Qaarter  Ses- 
sions of  Chester,  by  whom  judgment  is  to 
be  entered  in  oon&irmity  with  the  judg- 
ment of  this  Court. 


5.  The  appellants  are  a  corporation  in- 
corpotated  and  regulated  Inr  and  holding 
dodcs  and  other  property  (including  the 
snlgect  of  the  rate)  under  various  Acts  of 
Parliament  (1),  all  or  any  of  which  may 

(1)  By  the  Mersey  Docks  and  Harbour  Act, 
1867  (20  &  21  Vict.  e.  dzii.  s.  60)— "All  docks 
and  works  belonging  to  the  board,  and  lU  docks 
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be'reftnedto,  aaid  are  to  be  takea  as  part 
of  this  Case. 

6.  The  doeks  and  other  piopertj  so 
held  by  the  appellants  are  situated  partly 
on  the  Lancashire  and  partly  on  the 
Cheshire  side  of  the  river  Mersey.  The 
property  sitaated  on  the  Cheshire  side  of 
the  river  consists  of  the  property  in  the 
township  of  Birkenhead,  which  is  the 
sabject  of  the  present  rate,  and  certain 
other  similar  property  in  the  adjoining 
township  of  Seacombe. 

7.  The  working  expenses  and  average 
annual  cost  of  the  repairs,  insurance  and 
other  expenses  necessary  to  maintain  the 
premises  (the  subject  of  the  said  rate), 
taken  as  a  whole,  m  a  condition  to  pro- 
duce the  income  derived  therefix>m,  exceed 
the  amount  of  such  inoome. 

The  largest  part  of  such  expenses  is 
attributable  to  the  repairs,  maintenance 
and  other  expenses  of  the  docks,  basins 
and  other  works  mentioned  in  the  ninth 

•nd  works  that  may  hereafter  belong  to  the  boaid, 
■hall  be  bound  to  constitute  one  estate  only,  called 
the  Mersey  Dock  Estate,  and  a  uniform  system  of 
management  shall  be  adopted  with  respect  to  the 
whole  of  such  estate."  By  the  Heiaey  Dock  Acts 
Consolidation  Aet,  1868  (31  Se  22  Vict  c.  zdi. 
s.  284)—"  Subject  to  the  piorLnona  of  the  Mersey 
Do^  and  Harbour  Act,  1867,  all  the  moneys 
wbieh  shall  be  collected,  levied,  borrowed  and 
nised,  or  received  by  the  board  under  or  by 
virtoe  of  this  Act,  01  the  said  Act,  the  application 
of  which  may  not  be  otherwise  expressly  directed, 
shall  be  applied  by  the  board  on  any  order  with 
respect  to  priority  of  such  application  as  they  shall 
deem  expedient  for  the  following  purposes,  some 
or  all  of  them,  that  is  to  say — in  payment  of  all 
expenses  and  charges  of  collecting  rates ;  in  pay- 
ment from  time  to  time  of  all  interest  accruing 
dne  on  moneys  borrowed,  and  to  be  borrowed,  and 
in  payment  of  the  Mersey  Docks  Annuities,  herein- 
after authorised  to  be  granted  according  to  the 
respective  priorities  of  such  moneys  and  annuities 
under  this  Act.  In  the  construction  of  works 
authorised  to  be  erected,  established  and  main- 
tained by  the  board,  and  in  supporting,  maintain- 
ing and  repairing  the  same,  and  in  carrying  into 
execution  all  the  provisions  of  this  Act,  and  of  the 
Mersey  Docks  and  Harbour  Act,  1857.  And  in 
the  general  management,  conducting,  securing, 
preserving,  improving,  amending,  maintaining  and 
piotectiog  the  Mersey  Docks  Estate." 


item  of  the  rate,  bat  some  part  of  snoh 
expenses  is  attributable  to  the  respective 
premises  mentioned  in  the  other  eight 
items. 

8.  It  is  admitted  for  the  purposes  of 
this  Case,  but  not  further  or  otherwise, 
that  the  premises  respectively  comprised 
in  the  said  first  eight  items  01  the  rate  are 
respectively  capable  of  separate  beneficial 
occupation  apart  from  the  proximity  to, 
and  connection  with,  the  docks  and  other 
premises  comprised  in  the  said  ninth  item 
of  the  rate,  and  would  be  so  capable  if 
the  docks  and  other  premises  comprised 
in  the  sud  ninth  iixm  were  not  in  exis- 
tence. It  is  farther  admitted  for  the  pur- 
poses of  this  Case,  but  not  further  or  other- 
wise, that  the  premises  comprised  in  the 
first  eight  items  are  respectively  enhanced 
in  value  by  reason  of  their  proximity  to, 
and  in  connection  with,  the  dooks  and 
other  premises  comprised  ia  the  said 
ninth  item. 

9.  It  is  admitted  by  the  respondents 
that  the  expenses  of  maintaining  the 
docks  and  other  premises  comprised  in 
the  ninth  item  exceed  any  value  derivable 
from  them,  and  therefore  that  the  dooks 
and  other  premises  mentioned  in  that 
item  are  not  at  present  the  subject  of  a 
profitable  occupation,  and  that  the  rating 
thereof  cannot  be  maintained,  and  that 
this  item  is  to  be  struck  out  of  the  rate. 

10.  For  the  purposes  of  this  Case,  but 
not  further  or  otherwise,  the  description 
of  the  property  in  the  rate,  and  the  rate- 
able vailnes  of  the  premises  respectively 
comprised  in  the  first  eight  items  as  en- 
hanced by  their  proximity  to,  and  con- 
nection with,  the  docks  and  other  premises 
comprised  in  the  ninth  item  may  be  taken 
to  be  correct,  as  given  in  the  third  para- 
graph of  this  Case. 

The  questions  for  the  opinion  of  the 
Court  are — 

First, — Whether  the  premises  respec- 
tively mentioned  in  the  first  eight  items  of 
the  said  rate  are  properly  rated  separately 
and  apart  from  the  docks  and  other  pre- 
mises mentioned  in  the  said  ninth  itran  ? 

Second, — ^Whether,  if  the  premises  in 
the  first  eight  items  are  properly  rated 
separately  and  apart  from  the  dooks  and 
otiber  premises  mentioned  in  the  ninth 
item,  they  are  properly  rated  as  enhanced 
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in  yalae  by  their  prozimiiy  to,  and  eon- 
nection  with,  the  docks  and  other  pre. 
mises  mentioned  in  the  said  ninth  item, 
and  if  not,  how  otherwise  the  said  first 
eight  items  onght  to  be  rated  ? 

In  the  event  of  the  Court  answering 
the  first  question  in  the  affirmative,  judg- 
ment is  to  be  g^ven  for  the  respondents 
with  costs,  as  agreed  between  the  parties, 
otherwise  judgment  is  to  be  given  for  the 
appellants  with  costs,  as  agreed  between 
the  parties. 

Manitty  (Orompton  with  him),  for  the 
appellants. — ^The  whole  of  the  premises 
mentioned  in  the  nine  items  of  the  rate 
form  one  property,  which  the  appellants  are 
bound  to  maintam,  even  at  a  loss.  There  is 
nothing  to  separate  or  distinguish  the 
first  eight  items  from  the  ninth  item  of 
the  rate,  and  since  the  working  expenses 
and  cost  of  the  repairs,  insurance  and 
other  expenses  exceed  the  whole  of  the 
profit  derived  from  the  premises,  there 
IS  no  beneficial  interest  in  them.  Even 
if  the  premises  mentioned  in  the  first 
eight  items  are  properly  rated,  sepa- 
rately and  apart  from  those  mentioned 
in  the  ninth  item,  they  ought  to  be  rated 
as  if  the  premises  mentioned  in  the  ninth 
item  did  not  exist,  and  their  enhanced 
value  derived  from  the  existence  of  the 
premises  comprised  in  the  ninth  item 
ought  not  to  be  taken  into  account 
in  estimating  their  rateable  value.  If 
the  enhanced  value  of  the  premises  in 
the  first  eight  items  is  taken  into  ac- 
count, it  will  practically  be  a  rating  oi 
the  premises  in  the  ninth  item,  which 
are  maintained  at  a  loss.  The  principle 
to  be  adopted  is  that  which  is  applied 
to  the  ratmg  of  branch  lines  of  railway 
in  the  case  of  The  Queen  v.  The  Qreat 
Wetiem  BaUtoay  Company  (2),  where  the 
deductions  to  be  made  from  the  gross 
receipt?  were  calculated  on  a  mileage 
proportion  of  all  the  expenses  and  out- 
goings, taking  the  whole  three  lines  as 
one  entire  line. 

Holker  (K.  Dighy  with  him),  for  the  re- 
spondents.— As  it  is  admitted  that  the  pre- 
mises comprised  in  the  first  eight  items  of 

(8)  6  O-B.  Bep.  179;  B.C.  15  Lav  J.  Bcp. 
(ha)H.C.80. 


the  rate  are  respectively  capable  of  a  sepa- 
rate beneficial  occnpation,  they  are  pro- 
perty the  subject  of  separate  rates,  and 
ought  not,  for  the  purposes  of  rating,  to 
be  taken  to  be  one  concern  with  the 
docks  and  premises  comprised  in  the  ninth 
item ;  and,  inasmuch  as  the  appellants  are 
by  the  Mersey  Docks  Consolidation  Act, 
1858,  and  the  Mersey  Docks  Corporation 
Pnreh&se  Act,  1861,  entitled  to  charge 
separate  rents  or  dues  for  the  use  of 
the  warehouses  and  premises  mentioned 
in  the  first,  sixth  and  seventh  items  of 
the  rate,  and  of  the  graving  docks  men- 
tioned in  the  second  item,  the  premises 
comprised  in  those  items  respectively 
properly  form  the  subject  of  a  rate  sepa- 
rate and  apart  from  the  docks  and  pre- 
mises mentioned  in  the  ninth  item.  The 
premises  comprised  in  the  first  eight  items 
are  respectively  enhanced  in  value  by 
reason  of  their  proximity  to,  and  con- 
nection with,  the  docks  and  other  pre- 
mises comprised  in  the  ninth  item,  and 
they  ought  therefore  to  be  rated  at  such 
enluuiced  value.  Mines  are  a  subject 
for  lateability  more  analogous  to  these 
docks  than  railways.  In  Quest  v.  The 
Overseers  of  East  Bean  (3),  it  was 
held  that  the  owner  of  iron  mines 
was  rateable  to  the  poor-rate  in  re- 
spect of  surfiuie  land  adjoining  the 
mines,  with  the  buildings,  maohineiy, 
workshops  and  tramways,  although  they 
were  occupied  in  connection  with  a  non- 
rateable  subject-matter,  viz.,  an  iron  mine. 
A  similar  principle  has  been  adopted  in 
other  cases.  They  cited  The  Queen  v.  The 
Great  Western  BaUtoay  Company  (4)  ; 
The  Queen  v.  The  West  Middlesex  Water 
Works  Company  (6) ;  and  The  Queen  v. 
Lower  Mitton  (6). 
Manisty,  in  reply. 

Blackburn,  J. — I  think  when  we  look  at 
this  case,  and  consider  carefully  the  sta- 
tute, the  matter  seems  clear  enough. 
The  Parochial  Assessment  Act  requires 
that  all  r&tes  should  be  made  upon  the 

(3)  41  Law  J.  Eep.  (n.s.)  M.C.  129. 

(4)  Id  Q.B.  Bep.  379;  s.  o.  21  Lav  J.  Bap. 
(n.s.)M.C.  84. 

(5)  1  £.  &  E.  716 ;  s.  c.  28  Lav  J.  Bep.  (m.8.) 
M.C.  135. 

(6)  9  B.  &  C.  810. 


Digitized  by 


Google 


Yoiu  42.] 


THE  DTJTIBS  OF  MAGISTBATES. 


148 


rent  which  it  might  be  reasonably  ez> 
peoted  the  property  would  let  for  from 

J  ear  to  year.  Now  it  does  chance  to 
appen  sometimes  that  there  is  property 
which  is  of  such  a  nature  that  it  can 
only  be  practically  occupied  by  one  and 
the  'same  person. 

The  case  may  be  supposed,  for  example, 
of  a  theatre,  which  happened  to  be  erected 
upon  ground  one-half  of  which  belonged 
to  one  person  and  the  other  half  to 
another  person.  That  could  be  practi- 
cally let  to  only  one  occupier.  Conse- 
quently, in  determining  what  would  be 
the  rent,  applying  the  principles  of  the 
Parochial  A^ssmont  Aot,  you  have  to 
consider  what  the  whole  would  let  for, 
and  then  apportion  the  rent  according 
to  the  two  portions.  It  very  seldom 
happens  that  tWo  portions  of  one  in- 
divisible subject  belong  to  different  pro- 
prietors; but  what  is  the  same  thing 
constantly  happens,  namely,  that  one  of 
them  is  in  one  parish  or  township  and 
the  other  in  another  parish  or  township ; 
and  then  it  is  to  be  treated  exactly  as 
if  it  were  practically  let  to  one  occupier, 
in  order  to  see  what  would  be  the  rent 
which  could  reasonably  be  expected  to 
be  given  by  that  occupier  for  the  whole, 
and  then  apportion  that  between  the  two 
different  portions  of  the  property  which 
lie  in  different  parishes  or  townships,  just 
as  you  would  apportion  the  gross  rent  if 
it  happened  that  the  land  had  got  into  the 
possession  of  two  different  proprietors, 
and  yon  had  divided  the  rent  between 
them.  When  that  is  the  case  you  must 
consider  what  the  whole  would  let  for, 
and  if  it  be  that  one  portion  is  indispen- 
sable, and  the  whole  of  the  profits  come 
from  the  other,  you  would  take  the  two 
together. 

In  the  present  case  we  have  not  any- 
thing of  the  sort,  so  far  as  I  know.  The 
Mersey  Docks  and  Harbour  Board  have 
got  an  estate,  which  consists  partly  of  a 
dock  which  they  are  under  an  obligation 
to  keep  up,  by  which  they  actually  lose 
money,  and  which  consists  partly  of  other 
property  by  which  they  do  not  lose 
money.  If  you  are  to  take  the  whole  as 
one,  and  assume  that  there  is  a  hypothe- 
tical tenant  who  is  the  only  person  who 
can  occupy  the  whole,  and  whom,  in  pro- 

fffiM  Sbbies,  43.— Mao.  Cab, 


ceeding  to  ascertain  the  rateable  value, 
you  are  to  take  as  under  the  obligation' of 
occupying  the  whole  as  one,  that  is,  the 
dock  as  well  as  the  adjuncts,  then  if 
you  oould  get  no  rent  at  all  from  him, 
there  would  be  no  rate.  But  here  the 
Act  of  Parliament  does  not  say  that  the 
warehouses  and  docks  are  all  to  be  occu- 
pied together.  The  words  of  the  Aot  do 
not  put  it  in  that  way  at  all,  and  the  na> 
ture  of  the  thing  does  not  do  so,  because 
it  is  quite  obvious  to  any  one  who  con- 
siders it  for  a  moment  that  a  warehouse 
may  be,  and  in  fact  in  many  cases  is,  let  to 
the  tenant  who  occupies  it,  wholly  irrespec- 
tive of  keeping  up  the  docks  at  alL  I observe 
that  this  ijs  stated  in  the  eighth  paragraph 
of  the  Case,  and  it  is  admitted  for  the  pur- 
pose of  this  Case,  but  not  further  or  other- 
wise, that  the  premises  respectively  com- 
prised in  the  first  eight  items  of  the  rate 
are  respectively  capable  of  separate  bene- 
ficial occupation,  apart  ftom  the  proxi- 
mity to  and  conjunction  with  the  docks 
and  other  premises  occupied  in  the  niaih 
item  of  the  rate,  and  would  be  so  ci^ble 
if  iihe  docks  and  other  premises  comprised 
in  the  ninth  item  were  not  in  existence. 
Looking  at  it  in  that  way,  how  can  we 
possibly  say  that  the  hypothetical  tenant, 
with  reference  to  whose  occupation  the 
rate  is  to  be  fixed,  must  be  assumed 
to  be  the  hypothetical  tenant  not  merely 
of  the  eight  items  which  the  Case  has 
found  are  capable  of  beneficial  ocoupa- 
idon,  quite  apart  from  the  docks,  even  if 
the  docks  were  not  in  existence,  but  also 
to  take  upon  himself  the  burthen  of  using 
the  docks  ?  It  seems  to  me,  when  you  look 
at  the  statement  in  the  eighth  paragraph 
of  the  Case,  that  that  is  out  of  the  ques- 
tion. You  cannot  say  so  at  all.  It  follows 
irom  that  that  the  first  question  ought  to 
be  answered  in  favour  of  the  respondents. 
If  th^  are  rateable,  then  arises  the 
second  question,  whether  the  property  is 
to  be  tslceu  as  enhanced  in  vsdne  in  con- 
nection with  the  docks  P  It  seems  to 
me  that  it  must  be  so.  If  you  were 
going  to  take  the  case  of  a  warehouse, 
supposing  the  docks  to  be  let  to  the 
highest  bidder,  the  person  who  offered 
the  highest  rent  would  take  into  account 
the  proximity  of  the  warehouses  to  the 
docks,  and  would  not  ask  how  the  docks 
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were  to  be  managed,  or  whether  the  rates 
to  be  paid  were  more  than  the  rent  of 
the  docks  or  less.  He  wonld  not  enquire 
into  that  at  all.  He  wonld  say,  "  I  agree 
to  give  snch  a  rent  for  the  warehouse, 
because  it  is  close  to  the  docks,  and  I 
expect  to  make  a  trade  Axim  it."  In  the 
same  way,  if  he  were  the  owner  of  a 
pubhc-honae  adjoining  a  large  factory, 
which  employed  a  great  number  of  han^, 
from  whom  he  expected  to  get  a  great 
custom;  in  that  case  he  would  not  en- 
quire whether  the  factory  was  worked 
at  a  profit  or  a  loss,  for  as  long  aa  the 
factory  was  worked,  the  public-house 
would  be  of  value,  owing  to  the  custom 
of  the  public  who  worked  at  the  factory. 
So  with  regard  to  a  shop  in  a  pubUo 
thoroughfare,  he  would  never  enquire 
what  it  cost  to  keep  up  the  road.  A 
higher  rate  is  paid  for  a  shop  if  it  is  in 
a  good  street,  as  it  is  enhanced  in  value 
from  that  circumstance ;  but  if  by  any 
chance  that  state  of  things  were  changed, 
the  value  of  the  shop  would  be  lessened. 
So  here,  I  think,  the  value  of  the  ware- 
houses is  to  be  taken  according  to  what  a 
tenant  wonld  give  for  them  if  they  be. 
longed  to  the  owners  of  the  docks,  and 
if  the  docks,  de  faelo,  were  kept  up, 
and  he  would  not  enquire  whether  the 
docks  were  a  damnosa  heredUas.  With 
regard  to  the  interest  of  the  Mer- 
sey Docks  and  Harbour  Board,  it  is 
enough  to  say  that  the  thing  is  enhanced 
to  that  extent.  Therefore,  my  opinion  is, 
that  both  questions  ought  to  be  answered 
in  favour  of  the  respondents. 

QoAiN,  J. — I  am  of  the  same  opinion. 
I  can  find  no  authority  to  shew  that  pro- 
perty of  this  kind  is  not  rateable  in  the 
way  which  the  overseers  propose  to  rate 
it,  because  the  Mersey  Docks  and  Har- 
bour Board  choose  to  carry  on  a  losing 
concern.  This  is  a  losing  concern  in  the 
hands  of  the  present  occupiers,  but  they 
choose,  for  some  purpose  or  other,  to 
carry  it  on.  This  may  be  so ;  but  I  do 
not  Tmderstand  that  ihat  portion  of  the 
property  which  would  let  to  a  tenant 
within  the  meaning  of  the  Parochial 
Assessment  Act  is  not  rateable.  The 
question  is,  what  would  a  tenant  give  for 
these  warehouses  by  the  year,  making 
th9    qsual  deduptionsP     The  Qase  dis- 


tinctly finds  that  snch  a  tenant  oonid  be 
found,  and  that  there  wonld  be  a  rate- 
able value  for  these  warehouses,  and 
other  matters  comprised  in  Nos.  1  to  8  ia 
this  list.  Therefore,  it  seems  to  me,  that 
upon  that  ground  they  are  rateable.  The 
fact  that  they  belong  to  a  concern  as  a 
whole,  which  is  carried  on  by  a  dock 
company  at  a  loss,  is  no  aoBwer  to  Qta 
question  as  to  their  rateabilify.  Then, 
with  reference  to  the  other  point,  whe- 
ther they  are  to  be  taken  at  the  en- 
hanced value,  I  cannot  conceive  how 
there  can  be  any  doubt' upon  that  sub- 
ject. That  is  involved  in  the  first  qnea- 
tion.  It  seems  to  me  that  both  points 
come  in  the  long  run  to  the  same  thii^. 
The  moment  you  decide  that  they  are 
separate,  you  must  take  them  as  they 
are  let  from  year  to  year.  Yon  cannot 
take  into  consideration,  in  order  to  get  at 
the  rate  of  something  else,  the  &ct  that 
they  choose  to  keep  up  these  docks  at  a 
loss.  As  long  as  they  choose  to  keep 
up  the  docks  at  a  loss,  they  must  be  rated 
at  their  value.  Either  they  are  let  witii 
the  docks  or  not.  For  these  reasons  I 
think  that  judgment  must  be  given  for 
the  respondents. 

Abchibald,  J.  —  I  am  of  the  same 
opinion.  It  appears  by  the  Case  that  all 
the  separate  properties  are  by  the  effect 
of  the  Act  of  Parliament  under  one  man- 
agement. But  I  think  there  is  but  little 
difierence  between  the  case  where  that  is 
brought  about  by  an  Act  of  Parliament 
and  a  case  in  which  a  person  chooses  to 
carry  on  a  concern  of  this  kind,  which, 
on  the  whole,  may  be  a  losing  concern, 
provided  there  are  portions  of  it  which, 
although  they  may  be  adjuncts  to  the 
whole  property,  yet  are  capable  of  being 
beneficially  occupied  by  separate  tenants. 
There  may  be  cases  in  which  the  whole 
property  may  be  so  bound  together  as  to 
render  it  impossible  that  one  part  can  he 
let  without  the  other,  or  that  there  can 
be  separate  lettings.  There  may  be  ottier 
conceivable  cases  in  which  the  adjuncts 
of  the  property  are  not  liable  in  any  way, 
and  therefore  if  one  property  is  not  rate- 
able, you  oonld  not  rate  the  other.  Hera 
the  fact  is  expressly  found  in  the  eighth 
paragraph  of  the  Case,  that  these  par- 
ticular properties  are  oaptAle  ol  a  Bepante 
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beneficial  oooapation  apart  from  tiidr 
proximity  to  or  oommunication  irith  tiie 
docks.  I  think  that  that  takes  it  entirely 
out  of  the  position  of  being  so  connected 
that  yon  must  take  the  whole  together. 
I  think,  therefore,  applying  the  pnnciple 
of  the  Parochial  A^essment  Act,  that 
each  of  these  items  may  have  a  separate 
tenant  found  for  them,  and  that  they  are 
rateable  in  the  manner  proposed.  Then, 
as  to  the  extent  to  which  they  are  rate- 
able, which  is  the  second  question,  I  also 
agree  that  they  most  be  rated  at  the 
enhanced  value,  in  consequence  of  their 
proximity  to  the  docks.  Upon  these 
grounds,  therefore,  I  think  that  the  judg- 
ment should  be  for  the  respondents. 

Judgment  for  respondents. 


Attomejs — ^Venn  &  Son,  agents  for  A.  T.  Sqoarey, 
Liverpool,  for  appellants  ;  Chester,  tTrqnhart, 
Boshby  &  Ha^ew,  agents  for  3.  Townsend, 
Biriceahead,  tat  leapondents. 


[IN  THE  COUBT  OF  QUEEN'S  BENCH.] 
1878.  1    BOBEKTO   (appeUcmi)  v.  icuu- 
May  28.  J  phkets  (respondeat). 

Alehouse — Sale  of  Intoxicating  Liqttors 
on  Sunday — Bona  fide  Traveller — Onus  of 
Proof— Licensing  Act,  1872  (35  ^  36  Vict, 
c.  94),  «».  24, 51. 

By  "  The  Licensing  Act,  1872,"  85  *36 
Vici.  c.  94.  s.  2A,  "  any  person  who  seUs  or 
exposes  for  sale,  or  opens  or  keeps  open 
premises  for  the  sale  of,  iniomeating  liquors 
during  the  time  that  such  premises  are 
directed  to  he  closed  m  pwrswmca  of  this 
section,"  shall  he  liable  to  (a  prescribed 
penaiiy) ;  and  by  the  same  section,  "  none 
of  the  provisions  contained  in  the  section 
shaU  preclude  a  person  licensed  to  seiU  any 
intoxicating  liquor  to  be  conswmed  on  the 
premises  from  seUing  such  Uquor  to  bona 
fide  travellers,  or  to  persons  lodging  in  his 
hotue,"  By  section  51,  svb'Seotion  4,  "  any 
exception,  exemption,  proviso,  excuse  or 
qualification,  whether  it  does  or  does  not 
accompany  the  description  of  the  offence  in 
this  Act,  may  be  proved  by  the  defendant, 
bwl  need  not  be  specified  or  HegaUved  in  the 


information,  and  if  so  specified  or  negatived, 
no  proof  in  relation  to  the  matters  so  speci- 
fied or  negatived  shaU  be  required  on  the 
part  of  the  informant  or  eomplainttnt." 

At  the  hearing  of  an  information  against 
the  appeUant  (who  had  the  usual  licemso  to 
sell  liquor  to  be  consumed  on  the  premises'), 
for  keeping  his  premises  open  in  prohibited 
hours  on  Sunday,  it  was  proved  that  nine- 
teen worhneit  were  found  drinking,  and 
some  of  them  smoking,  there  at  the  time 
in  question,  and  that  aU  except  one  came 
from  centrai  parts  of  the  town  of  Bir- 
mingham, ai  dist-anees  varying  from  a 
mile  artd  three-quarters  to  turn  miles  from 
the  premises,  which  were  only  400  yards 
distant  by  road  from  Birmingham.  There 
was  no  evidence  that  they  had  travelled 
or  were  about  to  traioel.  On  the  part 
of  the  appeUant  it  was  proved  that  an  atten- 
dant was  placed  near  the  premises  for  the 
purpose  of  preventing  the  entrance  of  any 
except  bona  fide  travellers  ;  that  no  one  was 
admitted  who  did  not  state  that  he  had  come 
more  than  three  miles.  The  appellant  also 
proved  that  notices  were  posted  on  his 
premises  stating  thai  none  but  travellers 
could  be  admitted,  and  that  during  the 
hours  in  question  no  persons  were  admUted 
who  did  not  represent  themselves  to  be  bona 
fide  travellers. 

The  justices  found  that  the  men  found  on 
the  premises  were  not  all  bona  fide  travellers, 
and,  also,  tliat  inasmuch  as  upon  mis- 
representations made  by  the  persons  who 
were  not  bona  fide  travellers,  intoxicatitig 
liquors  had  been  obtained  by  them,  sufficient 
diligence  had  not  been  used.  That  it  was  for 
the  appellant  to  bring  himself  within  theex- 
'ceptwn  as  to  bona  fide  travellers  and  that  he 
had  failed  to  do  so.  They  accordingly  con- 
victed him  in  a  penalty  of  51.  i — 

Held,  that  the  justices  were  right  in  hold- 
ing that  under  the  Act  the  burdien  lay  upon 
the  appellant  of  shewing  that  the  sale  of 
liquor  was  within  the  exception  in  section  24; 
but  upon  the  point  taken  that  the  honest  beli^ 
of  the  appellant  that  the  m,en  were  bona  fide 
travellers  brought  him  within  the  exception, 
the  ease  must  be  remitted  to  the  justices  to 
find  as  a  fact  whether  the  appellant  bona 
fide  thought  that  the  persons  admitted  by 
him  were  travellers  within  the  meaning  of 
the  Act, — QuAiH,  J.,  inclining  to  the  opinion 
thai  such  a  bona  fide  belief  would  bring  the 
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appellani  wUldn  the  exception;  Blaoe- 
BUKN,  J.,  and  AscHiBALD,  J.,  to  the  opinion 
thai  the  appellant  must  prove  that  the  per- 
sons  admdtted  were  acttudly  bona  fide  tra- 
vellers. 

At  a  Petty  Sessions  for  the  Northfleet 
Division  of  Worcester  the  appellant, 
Morris  Roberts,  appeared  in  answer  to 
an  information  onder  35  &  36  Vict, 
a  94  (1),  charging  that  he  being  licensed 
to  sell  intoxicating  liqaors  by  retail  to  be 
consnmed  on  the  premises,  did  on  Sunday, 
the  Ist  of  September,  1872,  open  his  house 
and  premises  for  the  sale  of  intoxicating 
liqaors  daring  the  time  such  premises  are 
directed  to  be  closed,  that  is  to  say,  at 
the  hoar  of  ten  minutes  past  eleven  o'clock 
in  the  forenoon,  otherwise  than  for  a  bona 
fide  traveller  or  to  persons  lodgiitg  in  his 
house,  such  premises  being  situate  beyond 
the  city  of   London    and   the    Uberties 

(1)  By  "The  licensing  Act,  1872"  (3fi  &  36 
Viet.  c.  04),  section  24,  subject  as  hereinafter 
mentioned,  all  premises  on  which  intoxicating 
liquors  are  sold  or  exposed  for  sale  by  retail  shall 
be  closed  as  follows — 

2.  If  such  premises  are  situated  beyond  the 
city  of  London  and  the  liberties  thereof,  and  the 
parishes  or  places  subject  to  the  jurisdiction  of 
the  Hetiopolitan  Board  of  Works,  or  beyond  the 
four  mile  radius  from  Charing  Cross,  on  Sunday, 
Christmas  Day  and  Oood  Friday  during  the  whole 
day  before  the  hour  of  half-past  twelve  (or  if 
the  licensing  justices  direct,  one)  in  the  afternoon, 
and  between  the  hours  of  half-post  two  (or  if  one 
be  the  hour  of  opening,  then  three)  and  six  in  the 
afternoon,  and  after  the  hour  of  ten  (or  if  the 
licensing  justices  direct,  any  hour  not  earlier  than 
nine  and  not  later  than  eleven)  at  night.  Any 
person  who  sells  or  exposes  for  sale,  or  opens  or 
keeps  open  any  premises  for  the  sale  of  intoxi- 
cating liquors  during  the  time  that  such  premises 
are  directed  to  be  closed  by  or  in  pursuance  of  this 
section,  or  during  such  time  as  aforesaid,  allows 
any  intoxioating  liquors  to  be  consumed  on  such 
premises,  shall  for  the  first  offence  be  liable  to  a 
penalty  not  exceeding  ten  pounds,  and  for  any  sub- 
sequent offence,  to  a  penalty  not  exceeding  twenty 
pounds.  "None  of  the  provisions  conttuned  in 
this  section  shall  preclude  a  person  licensed  to  sell 
any  intx>xicating  liquor  to  be  consumed  on  the  pre- 
mises from  selling  such  liquor  to  bona  fide  travel- 
lers or  to  persons  lodging  in  his  house." 


thereof,  and  the  parishes  and  places  sab- 
ject  to  the  jurisdiction  of  the  Metropolitan 
Board  of  Works,  and  beyond  the  four 
mile  radius  of  Charing  Cross. 

Upon  the  hearing  of  the  information  it 
was  proved  hj  B.  Humphreys,  snperixi- 
tendent  of  pohce,  that  at  ten  minates  past 
eleven  o'clock  on  the  forenoon  of  the  day 
named  he  visited  the  appellant's  premises 
known  as  the  Sherborne  Hotel  and  St 
Helena  Gtardens,  situate  in  the  Sherborne 
Boad,  Balsall  Heath,  Worcester,  about 
200  yards  outside  the  boundary  of  Bir> 
mingham,  in  a  direct  line,  and  within  a 
distance  of  400  yards  by  road ;  that  he 
found  there  nineteen  persons  having  the 
appearance  of  and  being  in  his  judgement 
and  opinion  Birmingham  artisans,  and 
some  were  in  their  working  clothes. 
They  were  orderly  and  sober,  dispersed 
about  the  house  and  gardens ;  some  were 
seated.  They  were  drinking,  for  the  most 
part,  ale,  and  some  were  smoking.  The 
manager  of  the  appellant's  establishment 
informed  him  that  none  but  bona  fide' 
travellers  were  admitted,  and  that  every 
precaution  was  taken  to  prevent  the  ad< 
mission  of  persons  who  were  not  bona 
fide  travellers.  Humphreys  asked  the 
men  their  names  and  addresses.  They 
without  hesitation  and  with  one  exception 
(a  man  who  had  come  fix>m  Oldbuiy, 
seven  miles  distant)  stated  in  the  pre- 
sence of  the  manager  that  they  came 
from  central  parts  of  the  town  of  Bir- 
mingham, at  distances  varying  &om  a 
mUe  and  three-quarters  to  two  miles  and 
a  half,  which  Humphreys  subseqaently 
upon  enquiry  found  to  be  correct.  It 
'  did  not  appear  whether  they  had  travelled 
or  were  about  to  travel  any  further,  nor 
did  any  of  them  make  assertion  to  that 
effect. 

For  the  appellant  a  witness  yna  called 
,who  deposed  that  he  was  employed  by  the 
appellant,  and  was  placed  at  the  entranoe 
to  the  premises  .expressly  for  the  purpose 
of  preventing,  as  &ras  possible,  admission 
to  the  appellant's  premises  daring  pro- 
hibited hours  of  any  other  than  bonafid» 
travellers,  and,  acting  on  the  appellant's 
orders,  he  questioned  all  persons  applying 
for  admission  as  to  whence  and  the  dis- 
-tanco  they  had  come.  That  four  of  them 
told  him  they  had  come  from  Leioeater  on 
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the  night  previous,  and  had  come  that 
morning  m>m  Aston,  three  miles  off; 
others  &om  Walsall,  one  from  Olflbury, 
and  some  &om  fche  farther  side  of  the 
town  of  Birmingham,  and  no  one  was 
admitted  who  did  not  state  that  he  had 
come  more  than  three  miles,  and  anj  one 
who  had  given  such  answers  as  were 
given  to  Hmnphreys  would  have  been 
refhsed  admittance.  And  that  admittance 
was  refused  to  all  those  whose  answers  to 
his  enquiries  were  nnsatis&ctoiy.  It  ap- 
peared that  two  notices  in  large  typo 
were  posted,  one  at  the  entrance  and  the 
other  in  a  oonspicnous  place  within  the 
premises,  to  the  effect  that  none  but  tra- 
vellers were  admitted.  The  appellant's 
manager  gave  similar  evidence,  and  de- 
posed  that  he  in  his  torn  questioned  the 
persons  applying  for  refreshment,  and  did 
not  supply  them  nnless  their  answers 
were  satis&otory. 

Upon  this  evidence  the  appellant's 
coonigel  contended,  on  the  authority  of 
Taylor  v,  Hvmphriet  (2),  Peache  v.  OoU 
man  (3),  Pephw  v.  Richardson  (4), 
Bama  v.  Berace  (6),  Morgan  v.  Hedger 
(6),  and  Copley  v.  Burton  (7),  that  the 
onus  of  proof  that  the  persons  were  not 
bona  fide  traveUers  rested  npon  the  com- 
plainant; that  the  distances  which  the 
persons  had  come  constituted  them  bona 
fide  travellers ;  that  the  appellant  bad 
used  due  diligence  and  exercised  every 
reasonable  precaution  to  prevent  an  in- 
fraction of  the  law,  and  that  was  all  that 
could  be  required  of  him  ;  and  that  it  was 
impossible  fiirther  to  test  the  truth  or 
falsehood  of  the  representations  which 
the  men  had  made. 

The  justices  were  of  opinion,  first,  that 
the  persons  found  on  the  premises  were 
not  all  bona  fide  travellers.  Secondly, 
that  inasmuch  as  upon  certain  misrepre- 
eentations  made  by  persons  who  were  not 
bona  fide  travellers  intoxicating  liquors 

(2)  17  Com.  B.  Eep.  N.S.  687;  8.  c.  34  Law  J. 
Rep.(ii.s.)M.C.  1. 

(8)  M  Law  J.  Eep.  (n.8.)  M.C.  118;  8.  c.  Law 
Jt^'l  CP.  824. 

(4)  38  J.P.  407. 

(6)  33  JJP.  439 ;  s.  c  88  Law  J.  Sep.  (k.8.) 
M.C.  79.         ■ 

(6)  35  J.P.  280;  8.  c.  40  Law  J.  Eep.  (w.s.) 
M.C.  18. 

(7)  89  Law  J.  Bep.  (k.9.)  MX.  141. 


had  been  obtsiined  by  them,  sufficient 
diligence  had  not  been  used.  That  the 
cases  cited  were  not  applicable  to  the 
present  case,  as  although  it  bad  been 
ruled  before  the  Licensing  Act,  1872,  that 
the  onus  of  proving  that  the  persons 
found  on  the  premises  were  not  with- 
in the  exception,  rested  on  the  com- 
plainant, that  Act  had,  by  the  4th  para- 
graph of  the  51st  section,  materially 
altered  the  law  in  that  respect.  It  enacts 
that  "  any  exception,  exemption,  proviso, 
excuse  or  qualification,  whether  it  does 
or  does  not  accompany  the  description  of 
the  offence  in  the  Act,  may  be  proved 
by  the  defendant,  but  need  not  be  speci- 
fied or  negatived  in  the  information,  but 
if  BO  specified  or  negatived  no  proof  in 
relation  to  the  matters  so  specified  or 
negatived  shall  be  required  on  the  part  of 
the  informant  or  complainant,  and  in  all 
cases  of  summary  proceedings  under  this 
Act  the  defendiuat  and  his  wife  shall  be 
competent  to  give  evidence."  In  the 
present  case  the  exception  was  in  &vour 
of  bona  fide  travellers ;  it  was  spedfied  in 
the  information ;  it  was  not  required  to 
be  negatived  on  the  part  of  the  informer. 
The  defendant  was  at  liberty  to  prove  it 
if  he  could,  but  in  the  opinion  of  the 
justices  he  had  failed  to  do  so.  They 
therefore  convicted  him  in  the  penalty  of 
61.  and  costs. 

Poland,  for  the  appellant. — The  offence 
with  which  the  appellant  is  charged  ia 
created  by  the  new  Licensing  Act,  35  is 
36  Vict.  c.  94.  s.  24.  This  o^nce  is  sub- 
stantially the  same  as  that  under  the  old 
Act. 

[QoAnr,  J.— There  appear  to  be  two 
questions  in  the  case,  first,  were  the  men 
npon  the  premises  bona  fide  travellers  P 
second,  was  the  offence  committed  with  a 
guilty  knowledge  ?] 

The  cases  which  decided  that  it  was 
for  the  informant  to  shew  that  the 
landlord  knowingly  admitted  persons 
who  were  not  bona  fide  travellers,  are 
strict  law.  The  men  appear  to  have 
assured  the  defendant's  manager  that 
they  came  from  a  considerable  distance, 
and  if  their  stoiy  had  been  true  the  de- 
fendant would  have  been  liable  to  an 
indictment  if  he  had  refused  to  entertain 
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them — The  King  r.  Ivens  (8).  He  re- 
ferred  to  the  decisions  cited  in  the  Case 
and  to  the  Act  11  &  12  Vict.  c.  49. 

WiUig,  for  the  respondent. — In  an  in- 
formation upon  the  Licensing  Act,  1872, 
the  bona  fids  belief  of  the  d^endant  that 
he  ia  not  committing  any  breach  of  the 
law  does  not  prevent  him  from  being  con- 
victed. A  gailtv  knowledge  is  no  part  of 
the  offence ;  it  is  analogous  to  a  trespass. 
It  was  the  object  of  the  legislature  to 
avoid  any  enqninr  as  to  what  the  land- 
lord believed,  and  to  require  him  to  shew 
that  the  persons  admitted  on  his  premises 
daring  the  prohibited  hours  were  actual 
iotM  fide  travellers.  He  cited  Morden  v. 
Pffrter  (9)  and  Riidson  v.  McEea  (10). 

Pdland  in  reply. 

Blackburn,  J. — I  sun  of  opinion  that 
the  case  mast  be  sent  back  to  the  justices. 
The  Act  11  ifc  12  Vict.  c.  ;49  made  it  an 
offence  to  sell  intoxicating  liquors  during 
certain  prohibited  hours  except  to  bona 
fide  travellers ;  tmd  in  several  cases  which 
arose  upon  the  construction  of  that  Act  it 
was  decided  that,  notwithstanding  the 
provisions  in  Jervis's  Act,  s.  14,  it  was 
necessary  for  the  complainant  to  shew 
affirmatively  that  the  house  was  not  kept 
open  for  travellers,  and  that  to  constitute 
an  offence  against  the  Act  it  must  be 
shewn  that  the  landlord  knowingly  kept 
his  premises  open  for  persons  other  than 
bona  fide  travellers.  It  is  not  necessary 
now  to  consider  whether  these  cases  were 
rightly  decided  or  not.  There  can  be  no 
doubt  that  they  led  to  great  difficulty,  and 
it  was  with  these  cases  before  them  that 
the  legislature  proceeded  to  alter  the  law. 
By  the  new  licensing  Act,  35  &  36  Vict.  c. 
94.  s.  24,  "  any  person  who  sells  or  exposes 
for  sale,  or  opens  or  keeps  open  premises 
for  the  sale  of  intoxicating  liquors  during 
the  time  that  such  premises  are  directed 
to  be  closed  in  pursuance  of  the  section," 
shall  be  liable  to  a  penalty,  and  in  a  sub- 
sequent sentence  it  is  provided  that  "none 
of  the  provisions  contained  in  this  section 
shall  preclude  a  person  licensed  to  sell 


(8)  7  Car.  &  P.  218. 
(9)7' 


Com.  B.  Rep.  SS.  641 ;  s.  c.  29  Law  J. 
Bep.  (ir.8.)  ltI.C  213. 
(10)  33  Law  J.  Rep.  (v.s.)  M.C.  65. 


any  intoxicating  liquors  to  be  oonsomed 
on  the  premises  from  selling  such  liquors 
to  bonorfide  travellers  or  to  persons  lodg- 
ing in  his  house,"  and  it  is  also  provided 
that  the  section  is  not  to  preclude  the 
sale  of  such  liquors  to  persons  arriving  at 
or  departing  from  a  railway  station  by 
railroad.  Stopping  here,  we  find  that  the 
statute  describes  the  offence,  and  states 
three  defences  or  exceptions  to  the  general 
law,  and  I  think  these  defences  must  be 
looked  at  as  if  they  were  pleas  to  a  count 
for  trespass.  With  regard  to  the  proof  of 
these  defences  section  51  seems  to  have 
materially  altered  the  old  law,  for  it 
enacts  that  "any  exception,  exemption, 
proviso,  excuse  or  qualification,  whether 
it  does  or  does  not  accompany  the  desorip* 
tion  of  the  offence  in  this  Act,  may  be 
proved  by  the  defendant,  but  need  not  be 
specified  or  negatived  in  the  information, 
and  if  so  specified  or  negatived,  no  proof  in 
relation  to  the  matters  so  specified  or 
negatived  shall  be  required  on  the  part  of 
the  informant  or  complainant."  This 
alteration  seems  to  have  been  suggested 
by  the  previous  decisions  as  to  the  burden 
of  proof  being  on  the  i^iformant,  and  I 
think  that  the  legislature  must  be  taken 
to  have  meant  that  in  future  it  should  lie 
upon  the  defendant  to  shew  that  the  per- 
sons to  whom  he  sells  liquor  during  pro* 
hibited  hours  are  hmiafide  travellers. 

Then  comes  another  question  which  I 
do  not  think  was  properly  bronght  before 
the  magistrates.  If  the  persons  who 
enter  the  premises  of  the  innkeeper  during 
prohibited  hours  are  bona  fide  travellers 
he  is  bound  to  supply  them  with  refresh* 
ments.  K  he  believes  that  they  are  such 
travellers,  and  it  turns  out  that  they  are 
not,  ought  he  to  be  liable  to  the  penalties 
imposed  by  the  Act  P  It  is  unneoessary 
to  say  what  is  the  proper  construction  of 
the  Act  upon  this  point,  for  I  think  that, 
supposing  that  an  honest  belief  on  the 
paxt  of  the  innkeeper  that  his  guests  were 
travellers  were  a  sufficient  excuse,  it  is 
quite  clear  that  the  burden  of  proof  is  on 
him,  and  I  think  that  there  ,is  strong 
evidence  that  the  defendant  did  not 
believe  that  he  was  selling  to  bona  fide 
travellers.  My  own  opinion  inclines  to 
the  view  that  even  this  honest  belief  would 
not  excuse  the  landlord,  but  we  have  not 


Digitized  by 


Google 


Vol.  42.] 


THE  DUTIES  or  MAGISTRATES. 


151 


the  materials  for  considering  the  question, 
for  the  point  was  not  raised  hefore  the 
jostioes,  and  they  have  not  fonnd  whether 
the  appellant  beliered  that  they  were 
travellers  or  not.  It  is,  therefore,  better 
that  the  case  should  go  down  again  to  the 
magistrates  to  find  as  a  fiwt  whether  the 
appellant  acted  innocently  or  not.  I  take 
it  that  fresh  evidence  can  be  received  if 
it  is  reqnired. 

QniiK,  J. — I  quite  agree  with  the  opi> 
nion  of  my  brother  BJaokburn  as  to  the 
burden  of  proof  being  thrown  by  the 
new  Act  upon  the  defendant.  I  cannot 
see  that  the  question  as  to  whether  there 
was  an  honest  belief  on  his  part  that  the 
persons  whom  he  supplied  were  bona  fide 
travellers  was  present  to  the  mind  of  the 
justices,  and  for  my  own  part  I  am  dis- 
posed to  think  this  belief  is  material.  I 
think  that  the  case  ought  to  be  remitted 
to  the  justices,  with  a  direction  to  find' 
whether  the  whole  proceedings  on  the  day 
in  question  were  a  mere  sham,  or  whether 
the  appellant  in  what  he  did  acted  hona 
fide. 

Abohibald,  J. — I  quite  concur  in  the 
observations  of  my  brother  Blackburn.  It 
may  be  doubtful  whether  the  attention  of 
the  justices  was  called  to  the  question  of 
honest  belief  on  the  part  of  the  appellant, 
but  it  is  quite  clear  that  they  were  right 
in  holding  that  the  burden  of  proving  a 
sufficient  excuse  must  rest  upon  him. 
When  the  facts  are  found  the  question  as 
to  whether  honest  belief  is  a  sufficient 
defence  may  be  decided.  Speaking  for 
myself,  I  shoald  be  inclined  to  say  that 
the  only  excuse  available  for  the  landlord 
is  that  the  persons  to  whom  he  has  sold 
are  actually  bona  fide  travellers. 

Oase  remitted  to  the  jtuiice$  accord' 
ingly. 

Attorneyg— Gamlen  &  Son,  agents  for  W.  Cottxell, 
Birmiiigham,  for  appellant;  Miller  &  Gane, 
agents  for  T.  H.  Oem,  BirmiDgham,  for  re- 
spondent. 


[IN  THE  COUBT  OF  QTTEEN'S  BENCH.] 

1873.  Ithb  quebn  v.  the  hackmbt 
June  16.  /  BOARD  of  woeks, 

Metropd^  Local  Management  Act,  1855 
(IS  ^  19  VvA.  0. 120),  8. 105— J^ew  Street 

Tinder  the  Metropolis  Local  Management 
Act,  1855  (18  Sr  19  Viet.  e.  120),  «.  105, 
the  vestry  or  district  hoard  of  a  parish  or 
district  after  having  once  covipelled  the 
owners  of  the  hmues  forming  a  new  street, 
to  pay  the  cost  of  providing  and  laying 
the  pavement,  are  bound  for  the  future  to 
keep  it  in  repair,  aiid  this  obligation  may 
be  enforced  by  mandamus. 

The  H.  Board  of  Worlcs,  acting  under  the 
powers  of  the  Metropolis  Local  Management 
Act,  1865  (18  Sf  19  Tict,  c.  120),  s.  105, 
paved  and  flagged  a  new  street,  charging  the 
expense  on  the  adjoining  owners.  The 
Board  afterwards  neglected  to  repair  the 
road  on  the  ground  that  a  barrier  had  been 
erected  upon  it  by  the  owner  of  the  soil : — 

Held,  that  the  Board,  having  exercised 
their  power  to  pave  a  new  street  at  the  ex- 
pense  of  the  adjoining  owners,  were  bound  to 
keep  it  in  repair,  and  that  the  obstruction 
by  the  owner  of  tJie  soil  did  not  exonerate 
them  from  the  performance  of  swsh  duty. 

Brule  calling  on  the  Board  of  Works  for 
the  Hackney  district  to  shew  cause  why  a 
mandamus  should  not  issue  commanding 
them  to  put  into  good  and  sufficient  re- 
pair that  portion  of  Neville  Boad,  Stoke 
Newington,  Middlesex,  which  is  within 
the  jurisdiction  of  the  Board. 

It  appeared  &om  the  affidavits  that  in 
January,  1872,  the  Board  paved  Neville 
Boad  andflagged  the  footway,  where  neces- 
sary, under  the  Metropolis  Management 
Act,  1856, 18  &  19  Vict.  c.  120,  s.  105  (1) 

(1)  By  18  &  19  Vict,  c  120.  s.  106,  in  case  the 
owners  of  the  hooses  forming  the  greater  part  of 
any  new  street  laid  out  or  made  or  hereafter  to  be 
laid  ont  or  made,  which  is  not  pared  to  the  satis- 
faction of  the  vestiy  or  district  board  of  the  parish 
or  district  in  which  such  street  is  situate,  be  de- 
sirous of  having  the  same  pared,  as  hereinafter 
mentioned,  or  if  such  vestry  or  board  deem  it 
necessary  or  expedient  that  the  same  should  be  so 
pared,  then  in  either  of  such  cases  snch  vestiy  or 
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and  demanded,  levied,  and  were  paid  the 
amouat  of  the  expenses  inonrrefd  by  them. 
After  the  road  had  been  so  paved,  it 
was  allowed  to  get  oat  of  repair,  and  the 
Board  upon  an  application  to  them  to  do 
what  was  necessary,  replied  that  they 
were  quite  willing  to  take  npon  them- 
selves the  repair  and  regulation  of  the 
road,  if  it  could  be  shewn  that'they  were 
under  any  legal  obligation,  bat  that  as  a 
barrier  had  been  erected  along  the  street 
by  the  owner  of  the  soil,  they  could  not 
admit  any  liability.  It  appeared  that^^hia 
barrier  consisted  of  a  post  and  rail  fence 
about  three  feet  high,  and  ran  for  a  short 
distance  along  the  footpath  parallel  to 
the  road,  but  without  obstructing  the 
way. 

MehUyre  and  A.  L.  Smith  shewed 
cause. — On  the  true  construction  of  the 
Metropolis  Management  Act,  1855  (18  & 
19  Vict.  c.  120),  s,  106,  the  vestay  or 
district  board  cannot  be  required  to 
keep  a  road  in  repair  until  it  has  been 
finally  dedicated  to  the  public  as  a  high- 
way  by  the  owner  of  the  soil.  In  the 
present  oafle  it  appears  that  the  owner 
has  no  intention  of  making  any  such 
dedication,  but  has  actually  erected  a 
barrier  on  the  road.  There  is  therefore 
no  liability  except  that  of  the  adjoining 
owners,  who  may  be  called  upon  &om  time 
to  time  to  pave  the  street.  Moreover,  the 
introductory  part  of  s.  106,  which  requires 
a  month's  notice  of  any  writ  or  process 
against  the  vestry  or  district  board,  must 
be  taken  to  apply  to  the  present  pro- 
ceedings, and  no  such  notice  is  proved. 
And  further,  the  proper  remedy  against 
the  defendants  (if  any)  is  by  indictment. 

A.  WilU  and  0.  Brmme,  in  sapport  of 
the  rule. — The  obligation  imposed  by  the 

board  shall  well  and  suiEciently  pave  the  same, 
either  throughout  the  whole  breadth  of  the  car- 
riage way  and  footpath  way  thereof,  or  any  part 
of  such  bTsadth,  and  from  time  to  time  keep  such 
pavement  in  good  and  sufficient  repair,  and  the 
owners  of  the  hoases  forming  snch  street  shall  on 
demand  pay  to  sack  veatiy  or  board  the  amount 
of  the  estimated  expenses  of  providing  and  laying 
such  pavement,  saoh  amount  to  be  determined  by 
the  surveyor  for  the  time  being  of  the  vestry  or 
t>9«id. 


words,  "  and  &om  time  to  time  keep  gnoh 
pavement  in  good  repair,"  is  dear  and 
explicit,  and  the  liabUity  of  the  owners  of 
the  houses  forming  the  street  is  confined 
to  the  cost  of  providing  and  laying  the 
pavement.  The  latter  part  of  the  section, 
charging  the  owners,  speaks  only  of  pro- 
vidi^  and  laying  the  pavement,  and 
these  words,  taken  with  the  earUer  part 
of  the  section,  exclude  the  ease  of  sub- 
sequent repairs,  the  payment  for  which, 
aa  the  du^  of  the  vestry  or  board  is 
unqualified,  must  come  out  of  the  genanl 
rates.  The  notice  required  by  s.  106  has 
no  application  to  proceedings  like  the 
present.  The  mere  &ot  that  an  indict- 
ment might  be  preferred  against  the 
board  is  no  bar  to  a  mandamnfl,  which 
is  the  more  efficacious  remedy. 

Blaoebusn',  J. — I  am  of  opinion  that 
this  rule  must  be  made  absolute.  The 
case  turns  upon  the  oonstmotion  of  those 
seotjons  of  the  Metropolis  Managemoit 
Acts  which  relate  to  new  streets.  In 
framing  s.  105  of  the  Metropolis  Manage- 
ment Act,  1855,  the  Legislature  seem  to 
have  thought  that  they  had  given  a  suf- 
ficient definition  of  what  was  a  "new 
street,"  for  the  second  Act  (25  &  26  Yiot. 
c.  102.  8.  112)  extends  the  desoriptioD  to 
such  streets  as  are  defined  in  s.  250  of  the 
first  Act,  which  include  squares,  oourts 
and  aUeys.  This  provision  is  quite  reason- 
able, otherwise  a  landowner  might  lay  oat 
a  square  and  leave  that  part  of  the  road 
which  was  not  dedicated  to  the  public  in 
a  bad  and  fonndrous  condition,  so  as  to 
be  injurious  to  health  and  a  oanse  of 
annoyance  to  his  neighbours.  Now  by 
s.  105  of  the  first  Act,  where  suoh  a  sinet 
is  not  properly  paved,  a  majority  of  the 
owners  of  the  houses  forming  the  street, 
may  require  the  vestry  to  pave  or  the  vestry 
may  of  its  own  accord  pave  the  street,  and 
the  section  provides  that  they  shall  "  from 
time  to  time  keep  snch  pavement  in  good 
and  sufficient  repair,  and  by  s.  112  of  the 
subsequent  Act  the  word  "  pave  "  is  to 
include  the  formation  of  the  footway  or 
roadway  of  the  street.  If,  therefore,  the 
vestry  choose  to  intervene,  they  ctm  have 
the  street  paved  at  the  expense  of  the 
ownera  of  tiie  houses  forming  the  street, 
Mid  there  is  no  provision  for  this  pave- 
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ment  being  kept  in  repair  except  by  the 
Testry.  It  has  been  argaed  that  lay- 
ing -  down  fresh  stone  is  not  repairing, 
bat  paving  the  road,  but  this  proposition 
is  qnite  untenable.  Then  it  was  argned 
that  s.  106  of  the  first  Act,  which  provides 
that  no  writ  or  process  shall  be  issued 
against  the  board  for  anything  done  or 
intended  to  be  done  under  the  powers  of 
the  Act  until  after  a  month's  notice  in 
writing,  must  be  taken  to  override  the 
earKer  part  of  sec.  105,  but  I  do  not 
think  that  this  can  be  the  case.  Whether 
the  road  is  dedicated  to  the  public  or  not, 
the  vestry,  after  they  have  once  exercised 
their  powers  over  it,  are  bound  to  keep  it 
in  repair,  and  whether  the  words, "  omitted 
to  be  done,"  are  left  out  of  sec.  106 
intentionally  or  not,  we  cannot  aaiy.  The 
question  what  is  to  be  done  wnere  the 
road  requires  repair,  and  yet  there  has 
not  been  a  sufficient  dedication  to  make  it 
a  highway,  is  not  likely  to  arise.  The 
obligation  to  provide  the  cost  of  paving, 
and  the  obligation  to  keep  the  pavement 
in  repair,  may  very  well  stand  together. 
As  for  the  omection  that  an  indictment 
might  have  been  brought  against  the 
board,  that  is,  by  itself,  no  stiS&cient  an* 
swer  to  the  apphcation  for  a  mandamus. 

QuAiN,  J. — I  do  not  profess  to  dearly 
understand  the  policy  of  the  Legislature 
in  framing  s.  105,  for  it  appears  that  the 
owners  of  the  houses  forming  a  new  street 
are  bound  to  pave  it,  and  that  they  have 
a  corresponding  right  to  have  the  pave- 
ment kept  in  repau*  by  the  vestry,  and 
yet  it  may  be  that  the  publio  have  no 
right  to  go  over  the  road.  I  think,  how- 
ever, that  the  words  are  too  strong  to  be 
got  over,  and  I  concur  in  the  judgement 
of  my  brother  Blackburn. 

Rule  abiohUe. 


Attomejg — Hooghton,  for  prosecntion ;  Ellis  Se 
Crossfield,  for  defendants. 


Niw  Sbbim,  42.— Bf  ao.  CkS. 


[IN  THE  COURT  OF  QUEEN'S  BENCH.! 
,Q»3      Tthb   qubbn  v.  fordham  and 

J  IQ    S        OTHBBS  (justices    OP  HKRT- 

*  (_     fobdshibe). 

Poor  Law  Audit — Proceedings  against 
Overseer  to  recover  Swn  certified  to  be  due 
— CertUicate  of  Treasurer — DtUy  of  Jus- 
tices—11  !f  12  7ict.  c.  91.  «.  9. 

J^  11  ^  12  Ftrf.  e.  91.  «.  9,  Ml  any  pro- 
eeedmgs  to  be  ttiken  by  an  auditor  before 
justices  to  recover  sums  certified  by  him  to 
be  due,  it  shall  be  sufficient  for  him  to  pro- 
duce a  cert^icate  of  his  appointment,  and  to 
state  and  prove  that  the  audit  was  held,  that 
the  certificate  was  made  in  the  book  of  ac- 
count of  the  union,  and  that  the  sum  oer- 
t^ied  to  be  due  had  not  been  paid  to  (he 
treasurer  loithin  seven  days  after  the  same 
had  been  so  certified^nor  within  three  clear 
days  of  the  lay%ng  of  the  information,  of 
which  non-payment  a  cert^ieate  in  writing, 
purporting  to  be  signed  by  the  trea»u/rer, 
shM  be  sufficient  proof  on  the  part  of  the 
auditor. 

Upon  an  application  to  justices  under 
this  section  to_  issue  their  warrant  to  levy 
the  amount  due  from  the  assistant  overseer 
of  a  parish,  the  evidence  prescribed  by  the 
above  section  was  adduced,  but  the  justices 
refused  to  treat  the  certificate  of  the  treasurer 
as  conclusive,  and  allowed  the  overseer  to 
prove  payments  made  by  him,  between  the 
date  of  the  certificate  of  the  auditor  and 
that  of  the  treasurer ; — 

Held,  that  in  issuing  their  distress  war- 
rant, the  justices  had  not  a  mare  ministerial 
act  to  perform,  and  were  right,  as  the  section 
made  the  treasurer's  certificate  prima  fade, 
but  not  conclusive  evidence. 

Rule  calling  upon  justices  of  Hertford- 
shire to  shew  cause  why  they  should  not 
issue  a  distress  warrant  against  the  g^oods 
of  John  Gbffage,  assistant  overseer  of 
tiieparishofAshwell,  to  levy  1392. 98.  lOd., 
the  amount  certified  to  be  due  from  him, 
bv  E.  B.  Prest,  Poor-law  auditor  of  the 
Cambridge  and  Huntingdim  poor-law 
district,  and  not  paid  to  the  treasurer  of 
the  guardians  of  the  union  of  Boyston. 

It  appeared  from  the  affidavit  of  W. 
Palmer,  the  attorney  for  E.  B.  Prest,  poor< 
law  auditor  of  the  Cambridge  and  Hun- 
tingdon Poor  Law  District,  that  on  the 
17m  of  January,  1873,  an  information  was 
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laid  agtdnst  John  Goffage,  of  AshweU, 
Hertford,  charging  him.  widi  not  p^ing 
to  the  treasnrer  of  the  gnardiana  of  the 
nnion  of  Boyston,  in  the  connties  of  Cam- 
bridge, Hertford  and  Essex  1392.  9«.  lOd. 
certified  by  the  anditor  to  be  dne,  within 
seven  days  after  the  same  had  been  cer- 
tified  to  be  due,  nor  within  three  clear 
days  of  the  lajring  of  the  information  con- 
trary to  the  statute,  &o.  At  the  hearing 
of  tiie  information  the  attoniey  for  the 
anditor  proved  nnder  11  &  12  Vict.  o.  91, 
8.  9   (1),  the  appointment  of  Prest  as 

(1)  By  11  &  12  Viot  e.  91.  s.  6,  after  ro- 
citing  t&at  doubU  exist  as  to  the  powen  and 
duties  of  auditors  in  certifying  tlie  gums  dne 
from  the  oveiseers  and  other  ^cers,  and  it  is 
desirable  to  remove  such  doubts,  it  is  enacted 
that  "  where  any  overseer  or  officer  shall  be  con- 
tinuing in  office  at  the  time  when  the  accounts 
are  audited,  the  auditor  shall  certify  as  due  such 
sums  of  mone^  only  as  shall  be  disallowed  or  sur- 
charged by  hun  on  the  accounts  so  audited,  but 
where  the  term  of  office  of  such  overseer  or  officer 
shall  have  expired  at  the  time  when  the  accounts 
are  andlte;],  he  shall  ascertain  the  balance  which 
he  shall  find  to  be  then  due  on  the  accounts  so 
audited,  together  with  the  sums  if  any  which  he 
shall  have  disallowed  or  surchaiged,  and  shall 
give  credit  for  all  sums  which  shall  be  proved 
before  him  to  have  been  paid  in  respect  of  such 
balance  to  the  succeeding  orarseers  or  officers,  or 
otherwise  lawftUly  applied  on  behalf  of  the  parish 
or  union  interested  therein  before  the  date  of  his 
audit,  and  he  shall  certify,  report  and  recover  in 
the  manner  provided  by  law  the  balance  remain- 
ing due  after  such  credit  shall  have  been  given, 
and  every  certificate  made  by  any  auditor,  if  made 
according  to  the  forms  set  forth  in  the  schedule 
hereunto  annexed,  or  to  the  like  efifbct,  shall  be 
deemed  to  be  sufficient " 

By  section  8,  "  If  an  auditor  shall  see  cause  to 
surcharge  any  person  now  liable  by  law  to  be  sur- 
charged by  hiro,  and  to  whom  no  notice  is  now 
required  by  law  to  be  given  with  any  sum  of 
money  in  referenco  to  any  payment  considered 
by  him  to  have  been  illegally  or  improperly  mode, 
he  shall,  if  the  person  be  not  present  at  such 
audit,  cause  notice  in  writing  of  his  intention  to 
make  such  surcharge  to  be  given,  by  post  or  other- 
wise, to  the  person  against  whom  he  shall  propose 
to  make  this  surcharge,  addressed  to  him  at  his 
last  known  place  of  abode,  and  shall  adjourn  the 
audit,  so  far  as  it  shall  relate  to  such  particular 
matter  for  a  sufficient  time  to  allow  of  such 
person  appearing  before  hito,  and  showing  cause 
against  such  surcharge,  and  at  such  time  Mo  said 
auditor  shall  hear  the  party,  if  present,  and  deter- 
mine according  to  the  law  and  justice  of  the  case." 

By  section  9,  "In  any  proceedings  to  be  taken 
by  an  auditor,  or  by  his  attorney  before  justices,  to 
recover  sums  certifled  by  him  to  be  due,  it  shall 
be  sufficient  for  him  to  produce  a  certificate  of  his 
appointment  under  the  seal  of  the  poor  law  com- 


aadiisr  of  tiie  Cambridge  and  Hunting* 
don  Poor  Law  Distriot,  comprising  this 
nnion  of  Boyston  and  the  parishes  l£ere- 
in,  by  piodnotion  of  a  certificate  of 
the  appointment  nnder  the  seal  of  the 
Poor-krW  Board ;  secondly,  the  due  holding 
of  the  audit  of  tiie  overseers'  aixionnts  for 
the  parishes  comprised  in  Boyston  nnion 
on  the  8th  of  January,  1873,  by  Prest ; 
thirdly,  ihe  entry  of  a  certificate  at  the 
time'  of  the  audit  W  Prest  in  the  collect- 
ing and  deposit  book  of  Gk>ffiige  (who  was 
assistant  overseer  of  the  parish  of  Ash. 
well)  being  a  book  of  aoconnt  of  the 
parish,  that  1892.  9s.  10c2.  was  due  &om 
Ooffage  as  such  assistant  overseer;  iJiis 
entry  was  proved  by  the  oath  of  Prest, 
and  by  production  of  the  book ;  fourthly, 
the  non-payment  by  Goffage  of  1392.  9*. 
10(2.  to  the  treasurer  as  charged  in  the 
information,  by  production  of  a  certificate 
purporting  to  be  signed  by  the  treasurer 
of  Boyston  Union,  and  dated  January  17, 
1873,  that  such  sum  was  then  unpaid. 

It  was  contended  on  behalf  of  the  andi- 
tor that  the  justices  could  not  qnesiaon  the 
accuracy  of  the  amount  certified  to  be  due, 
or  examine  the  accdnnts  of  the  overseers, 
but  that  they  were  bound  to  issue  a  dis- 
tress warrant  to  levy  the  amount,  all  the 
evidence  required  by  11  &  12  Vict.  c.  91, 
having  been  produced.  On  behalf  of 
Goffage,  no  objection  was  taken  to  the 
evidence,  but  the  attorney  who  appeared 
for  him  insisted  on  his  right  to  attempt 
to  prove  a  set-off,  and  upon  his  applica- 
tion Gfofibge  was  sworn  and  deposed  that 
842.  18<.  Id.  had  been  paid  by  him  to  the 

missioners,  or  of  the  commissioners  aforesaid,  and 
to  state  and  prove  that  the  audit  was  held,  that 
the  certificate  was  made  in  the  book  of  account  of 
the  union  or  parish  to  which  tlie  same  relates,  and 
that  the  sum  certified  to  be  dne  had  not  been 
paid  to  the  treasnrer  of  the  guardians  of  the 
union  or  of  the  parish  as  the  case  may  reqniro, 
within  seven  days  after  the  same  had  been  so  cer- 
tified, nor  within  three  dear  days  before  the  lay- 
ing of  the  information  of  mhiea  non-payment  a 
certificate  in  writing  purporting  to  be  signed  by 
the  treasurer,  shall  be  sufficient  proof  on  the  part 
of  the  auditor,  and  if  at  the  hearing  of  such  in- 
formation it  shall  be  proved  that  the  said  sum  had 
been  paid  to  the  treasurer  subsequently  to  the 
date  of  such  last-mentioned  certificate,  the  ooata 
incurred  by  such  auditor  shall  be  paid  by  the 
party  against  whom  the  information  shall  be 
laid  unless  he  prove  that  notice  of  si^  payment 
had  been  gpren  to  the  anditor  twenty-four  hous 
at  least  prior  to  the  laying  of  the  infnrnation." 
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tiKaanrer,  after  the  date  to  wbioh  the 
anditor'a  oertifioate  referred,  on  aooonnt 
of  the  sam  certified  to  be  due,  and  that  he 
had  otherwise  accounted  for  the  remain- 
der of  the  balance.  No  receipt  signed  bj 
the  treasnrfflr  was  produced  by  Qoffikge, 
bat  only  a  receipt  for  a  oontribation  dae 
firom  the  oyerseers  of  Aahwell.  It  was 
objected  on  behalf  of  the  auditor  that 
the  receipt  was  for  a  debt  of  the  overseers 
for  which  Goffage  was  not  liable,  and  that 
the  justiacB  could  not  enqnire  into  the 
validity  of  the  disallowance  as  CMbge 
had  not  appealed  against  it,  and  that  as 
there  was  no  receipt  to  shew  that  he  had 
paid  the  842. 18«.  Id.  to  the  treasurer,  the 
justices  were  bound  to  issue  the  warrant. 
The  hearing  was  adjourned  to  enable 
Gofiage  to  appeal  to  the  Local  Gktvem. 
ment  Board,  and  on  the  information 
coming  on  again  for  hearing,  Goffage  ad- 
mitted that  he  had  not  paid  the  money 
since  the  date  of  the  treasurer's  certificate. 
The  justices  refused  to  issue  their  warrant 
to  levy  1392.  9s.  lOd.,  but  offered  to  issue 
it  to  levy  542. 11«.  9d.  This  warrant  was 
not  accepted,  and  the  present  rale  was 
obtained. 

No  counsel  appeared  to  shew  cause. 

Bromby,  in  support  of  the  rule,  con- 
tended that  upon  application  to  justices 
for  a  distress  warrant,  under  11  &  12 
Vict.  o.  91.  8.  9,  there  was  no  power  to 
question  the  tr^surer's  certificate,  which 
was  the  statutory  evidence  of  the  non- 
payment of  the  amount  certified  by  the 
auditor  to  be  due — The  Queen  r.  JAvfovi 
(2),  The  Queen  v.  Fmnis  (3]). 

[BucKBUBN,  J. — ^The  justices  may  have 
no  power  to  hear  an  appeal  against  any 
disallowance  b^  the  auditor,  but  it  is  a 
different  question  whether,  after  he  has 
certified  what  is  due,  the  treasurer's  cer- 
tificate is  to  be  conclusive  evidence  that 
the  amount  certified  remains  unpaid.] 

The  justices  have  no  right  to  consider 
anything  but  the  question  whether  the 
statutory  evidence  is  complete. 

Pee  Cueiam  (4).— The  justices  have 
not  merely  a  ministerial  dufy  to  perform, 
but  are  bound  by  the  statute  to  ascertain 


bbfore  they  issue  their  distress  warrant 
whether  the  amount  certified  by  the  au- 
ditor to  be  due  remains  unpaid.  Ihe 
statutory  evidence,  in  the  absence  of  le- 
butting  testimony,  is  sufficient  to  shew 
this  non-payment,  but  it  is  quite  clear 
that  the  legislature  never  intended  to 
make  the  treasurer's  statement  conclu- 
sive. There  is  no  analogy  between  a 
disallowanoe  by  the  auditor,  and  a  certi- 
ficate at  a  later  date  by  the  treasurer. 
The  role  most  be  discharged. 

JSu2e  discharged, 

AttoineyB — Sharps,  Fukere  &  Co.,   agenta  for 
Barlow  8e  Co.,  Cambridge,  foi  plaintiff 

[IN  THE  COUET  OF  QUEEN'S  ^ENCH.] 
1873.  ■  1       THE   QUEEN  V.  CUEZON  AMD 


.} 


7  E.  &  B.  960. 

28  Law  J.  R^.  (n.s.)M.C.  201. 

Blackboiii,  J.,  and  <^uaiii,  J. 


June  2.  /  OTBEBS. 

"Beerhauxe  having  License  on  May  1, 
1869— ITtne  and  Beerhoute  Act,  1869  (32 
^  33  Vict.  c.  27),  ».  19. 

By  the  Wine  and  Beerhotue  Act,  1869 
(82  ^  83  Vict.  e.  27),  «.  19,  where,  on 
the  first  of  May,  1869,  a  license  is  in  force 
with  respect  to  any  house  for  thesaie  of  beer 
to  he  eonswmed  on  the  premises,  it  shall  not 
be  la/uful  lo  refuse  an  application  for  a  cer- 
tificate in  respect  of  such  house,  except  on  one 
or  more  of  the  grounds  specified  in  section  8. 

By  the  Jntoxicating  lAquws  (JAce/ns- 
ing  Suspension  Act)  Act,  1871,  84  ^  35 
Vict.  c.  88.  s.  3,  it  was  declared  that, 
where  a  license  had  by  forfeiture  or  lapse  of 
time  cea,sed  to  he  in  force,  the  justices  might 
m  their  discretion  refuse  a  certificate  vpon 
any  groimd  on  which  they  might  refuse  a  cer- 
tificate with  respect  to  any  house  as  to  which 
a  lAoense  was  not  in  force  on  the  first  of 
May,  1869. 

By  the  Licensing  Act,  1872,  35  ^  86 
Vict.  c.  94.  8.  76,  the  Act  o/1871  is  repealed, 
and  section  19  of  the  Act  of  1869  is  made 
perpetual : — 

Held,  that,  notunthstanding  the  repeal  of 
84  ^  35  Viet.  o.  88.  s.  8,  the  justices  had 
a  discretion  to  refuse  a  certificate  in  the  case 
of  a  house  licensed  on  the  first  of  May,  1869, 
where  the  license  had  lapsed  before  appli- 
cation was  made  for  renewal. 

This  was  a  rule  calling  on  justices  of 
the  ooont^  of  Middlesex  to  diew  cause 
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why  a  mandamuB  shoold  not  issue  direct- 
ing them  to  grant,  or  to  re&ew,  to  Isaao 
Coney  a  license  to  sell  beer  by  retail,  to 
be  oonsamed  on  the  premises. 

It  appeared  from  the  affidavits  that 
Isaac  Coney  was  lessee  of  a  house,  and 
had  a  license  to  sell  beer  on  the  premises, 
which  oontinoed  in  force  until  October, 
1869 ;  and  that  until  the  passing  of  the 
Beer-house  Act,  82  &  S3  Vict.  c.  27  (1) 
(July  12, 1869),  he  was  entitled,  under 
11  Oeo.  4.  &  1  Will.  4.  o.  64.  s.  2,  and 

(1)  'Br  the  Wine  aod  Beerhouse  Act,  1869  (32 
&  SS  Viet.  e.  27.  a.  19),  "  Where  on  the  1st  of 
May,  1869,  a  license  nnder  any  of  the  said  recited 
Acts  is  in  force  with  respect  to  any  house  or  shop 
for  the  sale  by  retail  therein  of  beer,  cider  or 
wine,  to  be  consumed  on  the  premises,  it  shall  not 
be  lawful  for  the  justices  to  refuse  an  application 
for  a  certificate  for  the  sale  of  beer,  cider  or  wine, 
to  be  consumed  on  the  premises,  in  respect  of  such 
honae  or  shop,  except  upon  one  or  more  of  the 
gronnds  upon  which  an  application  for  a  certificate 
under  this  Act  in  respect  of  a  license  for  the  sale 
of  beer,  cider  or  wine,  not  to  be  consumed  on  the 
premisea,  may  be  refused  in  accordance  with  this 
Act" 

By  the  Wine  and  Beerhouse  Act  Amendment 
Act,  1870  (83  &  84  Vict,  c  29),  s.  7,  the  above  sec- 
tion 19  is  to  extend  to  licenses  ^;rantod  by  way  of 
renewal  from  time  to  time,  of  licenses  in  force  on 
the  1st  of  Hay,  1869,  whether  such  licenses  con- 
tinne  to  be  held  by  the  same  person  or  may  have 
been  or  may  be  transferred  to  any  other  person. 

By  the  Intoxicating  liiquors  (Licenses  Suspen- 
sion) Act,  1871  (84  &  38  Vict.  c.  88),  s.  3, "  Where- 
as, under  the  Wine  and  Beerhouse  Act,  1869,  aud 
the  Wine  and  Beerhouse  Act  Amendment  Act, 
1870,  justices  are  prohibited  in  the  case  of  any 
house  or  shop  with  respect  to  which  a  license  for 
the  sale  by  retail  therein  of  beer,  cider  or  wine, 
was  in  ioice  on  the  1st  day  of  Hay,  1869,  from 
refusing  an  application  for  a  certificate  in  respect 
of  such  house,  except  upon  the  grounds  therein 
mentioned,  and  doubts  have  arisen  whether  such 
prohibition  extends  to  the  case  of  an  application 
for  a  certificate  with  respect  to  any  such  nouse  or 
shop,  if  the  license  which  was  in  force  on  the  lit 
of  Hay,  1869,  or  any  certificate  since  granted  in 
respect  of  the  said  house  or  shop,  has,  by  forfci- 
ture,  lapse  of  time  or  otherwise,  ceased  to  be  in 
force ;  and  it.is  expedient  to  remove  such  doubts : 
it  is  Uierefore  hereby  declared,  that  in  the  case  of 
any  such  application  the  justices  may,  in  their 
discretion,  ranse  the  application  upon  any  ground 
upon  whidl  they  might  refuse  the  application,  if 
made,  for  a  certificate  with  respect  to  any  house 
or  shop  with  respect  to  which  a  license  was  not  in 
force  on  the  1st  day  of  Hay,  1869." 

By  the  Licensing  Act,  1872  (35  &  36  Vict. 
C  94),  s.  75.  sch.  2,  the  Act  of  1871  is  repealed, 
and  the  above  sections  of  the  Acts  of  1869  and 
1970  made  perpetual. 


the  several  Acts  amending  it,  to  renew 
his  license,  as  of  right,  on  paying  the  pro> 
per  ezcise  duties  in  October  of  each  year. 
He  did  not  apply  for  a  renewal  of  his 
license,  but  in  Mt^ch,  1872,  applied  for  a 
certificate  Tinder  the  new  Act,  but  the 
Intoxicating  Liquors  (Licenses  SuspeU' 
sion)  Act,  1871  (34  &  35  Vict.  0. 88),  had 
passed  in  the  nMantime,  and  by  that  Aet, 
which  was  to  continue  in  force  only  until 
the  Ist  of  September,  1872,  a  discre. 
tion  was  given  (by  section  3)  to  the  ins- 
tices  to  grant  or  refuse  a  renewal  of 
Hoenses  in  force  on  the  1st  of  May,  1869, 
and  his  application  was  refused  by  the 
justices  in  ihe  exercise  of  such  discretion. 

By  the  Licensing  Act,  1872  (35  &  36 
Vict.  c.  94),  the  Intoxicating  Liquors 
(Licenses  Suspension)  Act  was  repealed, 
and  the  Beerhouse  Act,  1869,  made  pcN 
petual,  and  believing  that  by  such  r^)eal 
the  discretion  of  the  justices  to  grant  or 
refuse  a  certificate  or  license  was  taken 
away,  and  his  absolute  right  to  such 
certificate  or  license  revived.  Coney  ap- 
plied to  the  justices  at  the  adjonniod 
general  annual  licensing  meeting  on 
the  25th  of  March,  1873,  for  a  renewal  or 
grant  of  a  certificate  or  license  as  of  right, 
but  the  justices  refused  on  the  gnmnd 
that  the  license  having  dropped  they  had 
a  discretion  to  grant  or  refuse  the  certifi> 
cate. 

Bosangvet  shewed  cause,  and  cited  Sar> 
greaves  v.  Datoton  (2). 

Field  and  Besley  supported  the  rule. 

BlackBubn,  J. — The  case  of  Ear- 
greaves  v.  Dawson  (2)  is  exactly  in  pdnt. 
There  the  Court,  consisting  of  Cockbnni, 
C.J.,  Mellor,  J.,  and  Lush,  J.,  held 
that  the  justices  had  a  right  to  exerdae 
their  discretion  where  the  license  had 
been  forfeited  for  misconduct,  as  at  tiie 
time  there  was  no  existing  license.  I 
think  that  case  is  quite  rigdit,  and  if  sec- 
tion 19  of  the  Act  of  1869  stood  alone, 
without  the  declaratory  interoretation  of 
section  3  of  the  Act  of  1871,  it  should, 
although  rather  ungrammatically  worded, 
be  taken  to  mean,  "Where  a  license 
which  was  then  in  force  is  sUU  in  force, 
then,"  &c.  This  being  so,  the  repeal  of 
the  declaratory  section,  3,  is  immaterial, 
(2)  21  Law  Times  I(.8, 12^. 
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and  the  justices  here  had  power  to  exer< 
oise  an  iiiilimited  disoretioii,  and  refuse 
this  applioatiou  for  a  certificate  upon 
other  grounds  than  those  mentioned  in 
the  Act  of  1869.  The  applicant  was  in 
the  same  position  as  if  he  were  asking  for 
a  new  license.  The  rule,  therefore,  will 
be  discharged. 

QuAiN,  J.,  and  Abchibald,  J.,  oononrred. 
Bule  cUsoharged. 


Attorneys — Hunter,  Gwatkin  &  Co.,  for  appli- 
cant ;  Allen  &  Son,  for  Justice*. 


[IN  THE  COUET  OF  QUEEN'S  BENCH.] 

1873.     1 
June  16    I       ™^  QDBEN  v.  pawijett. 

Quarter  Sessions — Rule  of  Practice — 
Entry  of  Appeals. 

Upon  appeal  to  quarter  sessions  from  the 
refiital  of  a  license  at  the  special  Ucensvng 
sesnons  it  appeared  that  the  preUmmanes 
inirod/uetory  to  an  appeal  required  by 
9  Oeo.  4.  e.  61.  s.  27  had  been  observed, 
but  that  the  appeal  had  not  been  entered 
and  the  grounds  of  appeal  deposited  with 
the  derk  of  the  peace  three  dear  days  before 
the  first  day  of  sessions,  pwrsuamt  to  a  rule 
or  stamding  order  of  the  sessions.  The 
Sessions  thereupon  refused  to  allow  the  ap- 
peal to  be  entered,  and  made  an  order  on 
the  appellant  for  costs: — Held,  that  the 
order  of  sessions  timst  be  quashed,  for  tlie 
nde  was  one  whach  they  had  no  power  to 
make  inasmuch  as  it  did  not  merely  relate 
to  the  practice  of  the  sessions,  but  added 
to  the  conditions  prescribed  by  the  statute 
with  regard  to  appeals. 

Bale  to  shew  cause  why  an  order  made 
by  the  Northampton  justices  (touching 
an  appeal  by  the  defendant  against  the 
refosal  of  certain  of  the  county  justices  to 
grant  him  a  license  to  sell  ezciseable 
liquors  by  retail)  should  not  be  quashed 
on  the  grounds,  first,  that  the  justices 
had  no  jurisdiction  to  make  such  order ; 
secondly,  that  the  order  was  bad  on  the 
face  of  it. 

It  appeared  from  the  affidavit  of  T. 
Laxton,  of  Stamford,  Lincoln,  the  attorney 
for  J.  Fawlett,  of  Easton-OQ-tJie-Hill,  Inn- 


coin,  iankeeper,  that  on  September  12, 
1872,  he  served  on  the  justices  for  Onndle, 
Northampton,  at  the  adjourned  general 
annual  licensing  meeting  for  Oundle, 
notice  and  grounds  of  appeal  for  the  next 
Northan^pton  Quarter  Sessions  against 
their  refusal  to  grant  Pawlett  a  license  to  sell 
by  retail  ezciseable  liquors  to  be  consumed 
on  his  premises,  and  that  Pawlett  duly  en- 
tered into  recognizances  to  prosecute  the 
appeal  (1).  Cta  the  17th  of  October  pre- 
vious to  tiie  opening  of  the  Oourt  of 
Quarter  Sessions  the  attorney  attended  at 
tiie  office  of  the  Clerk  of  the  Peace,  and 
proposed  to  enter  the  appeal^  when  he 
was  informed  that  by  a  rule  made  by  the 
sessions  for  regulating  the  proceedings 
and  practice  of  the  Court,  all  appeals 
were  to  be  entered  with  the  Clerk  of  the 
Peace  three  days  at  least  before  the  first 
day  of  the  sessions  at  which  the  appeals 
were  to  be  tried,  and  at  the  same  time  the 
grounds  of  appeal  were  to  be  given  to  the 
Clerk  of  the  Peace.  Notice  of  this  regu- 
lation had  been  published  in  newspapers 
circulating  in  Northampton,  but  it  had 
not  been  read  by  Pawlett  or  his  attorney, 
who  resided  at  a  distance.  The  Clerk  of 
the  Peace  refused  to  enter  the  appeal,  and 
upon  application  to  the  Sessions  they  also 
refused  to  enter  and  respite  it,  and  made 
an  order  upon  Pawlett  for  102.  costs, 
under  12  &  l-S  Vict.  c.  45.  s.  6,  as  on  an 
appeal  which  had  not  been  entered  or 
prosecuted. 

Merewether  shewed  cause. — ^A  rule  of 
practice,  by  which  appeals  at  sessions  can 
only  be  entered  within  a  fixed  time  before 
the  first  day  of  the  sessions,  is  a  lawful 
and  reasonable  rule.     It  is  necessary  for 

(I)  By  the  Alehouse  Act,  9  Oeo.  4.  c.  61.  s.  27, 
"  Any  person  who  shall  think  himself  aggrieved 
by  any  act  of  justices  done  in  or  concerning  the  ex- 
ecution of  this  Act,  may  appeal  against  such  act 
to  the  next  general  or  quarter  sessions  of  the  peace 
holden  for  the  county  or  place  wheruin  the  cause 
of  such  complaint  shall  hare  arisen,  provided 
that  such  person  shall  give  to  such  justices  notice 
in  writing  of  bis  intention  to  appeal,  and  of  the 
cause  and  matter  thereof,  within  five  daya  next 
after  such  act  shall  hare  been  done,  and  seven 
days  at  the  least  before  such  session,  and  shall 
within  such  fire  days  enter  into  a  recognizance 
with  two  sufficient  sureties  before  a  justice  acting 
in  and  for  such  county  or  place  as  aforesaid,  con- 
ditioned to  appear  at  the  session  and  try  sad) 
appeal,  &c.,  &c," 
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the  purpose  of  informing  the  sessions  of 
the  amount  of  business  which  is  likely  to 
be  transacted.  In  The  Queen  v.  Tfie  Jus- 
tices of  Derbyshire  (2),  the  Court  appear 
to  have  thought  that  a  rule  hy  which 
appeals  are  to  be  entered  before  twelve 
o'clock  on  the  first  day  of  sessions,  was 
a  reasonable  one,  and  held  that  where  such 
rale  was  acted  upon  by  the  sessions,  this 
Court  would  not  interfere.  In  The  Queen 
V.  The  Juttiees  of  Montgomeryshire  (3), 
where  by  the  practice  of  a  particular 
sessions  twenty-eight  days'  notice  of  trial 
was  required  in  the  case  of  respited  ap- 
peals, it  was  held  that  the  practice  was 
not  so  unreasonable  as  to  induce  this 
Court  to  g^rant  a  mandamus  in  a  case 
where  the  notice  not  having  been  g^ven, 
the  sessions  had  refused  to  hear  the  ap- 
peal, and  The  Queen  v.  The  Justices  of 
Monmouthshire  (3),  is  a  distinct  authority 
that  where  there  is  a  fixed  rule  of  prac- 
tice at  sessions,  and  nothing  so  absurd  in 
it  as  to  shew  that  it  is  illegal,  the  mere 
&ot  that  the  appellant  and  his  attorney 
were  ignorant  of  it  is  not  the  slightest 
excuse.  He  also  cited  The  King  v.  The 
Justices  of  Wiltshire  (4). 

8Uls,  in  support  of  the  rule. — The 
latest  authorities  in  this  Court  establish 
that  the  sessions  cannot  make  a  rule 
which  would  impose  on  the  party  appear- 
ing before  them  a  condition  beyond  what 
the  statute  renders  necessary,  The  Act 
9  Geo.  4.  0. 61.  s.  27,  imposes  certain  con- 
ditions on  those  who  appeal  from  the 
refusal  to  grant  a  license,  and  the  sessions 
cannot  take  away  the  right  of  appeal  by 
adding  to  these  conditions.  He  cited 
The  King  v.  The  Justices  of  Norfolk  (5), 
The  Queen  v.  The  Justices  of  Surrey  (6), 
The  King  v.  TJie  Justices  of  Stafford- 
shire (7). 

Blackbubn,  J. — ^I  am  of  opinion  that  the 
sessions  went  beyond  their  jurisdiction  in 


(2)  22  Law  J.  Bep.  (h.s.)  M.C.  31. 
3Dowl.  &L.P.C.  119. 
10  £aat  404. 


(4) 

(6)  fi  B.  &  Ad.  990. 


<«)  6  Bowl.  &  L.  P.O.  735 ;  b.  c.  18  Law  J. 
Bep.  (n.s.)  M.C.  17S. 

(7)  4  Ad.  &  E.  842 ;  g.  c.  6  Law  J.  Rep.  (n.s.) 
U.C.  165. 


making  a  regulation  in  tixeee  terras,  and 
that  their  order  for  the  appellant  to  pay 
costs  must  be  quashed.  There  can  be  no 
doubt  that  a  Cc^  of  Quarter  Sessions  has 
power  to  make  rules  for  the  regulation 
of  its  own  practice,  and  the  only  question 
is  how  &r  the  power  will  be  regelated 
by  the  Court  of  Queen's  Bench.  In  the 
present  case  the  quarter  sessions  have 
made  a  rule  that  all  appeals  shall  be  en- 
tered  with  the  Clerk  of  the  Feac6,  at 
least  three  days  before  the  sitting  of  the 
Court,  and  although  in  a  case  where  this 
notice  had  not  been  given  they  might 
perhaps  have  adjourned  the  appeal  for  the 
purpose  of  preventing  undue  hardship  to 
the  appellant,  yet  if  they  do  not  choose 
to  do  so,  his  right  of  appeal  is  sacrificed. 
In  the  present  case  the  sessions  in  pur- 
suance of  this  rule  refused  to  hear  an 
appeal  from  the  licensing  justices.  Now 
the  Alehouse  Act,  9  C^.  4.  c.  61.  s.  27, 
gives  a  right  of  appeal  against  the 
decision  of  the  licensing  justices  upon 
the  performance  of  certain  conditions. 
But  the  sessions  by  their  rule  have  added 
another  to  those  conditions,  and  this  they 
have  no  power  to  do.  They  might  well 
require  the  appeal  to  be  entered  on  the 
first  day  of  the  sessions,  but  they  have 
gone  further  than  what  is  reasonable  and 
necessary.  The  order  must  be  quashed. 
QuAiN,  J. — I  am  of  the  same  opinion. 
The  quarter  sessions  had  no  power  to 
impose  a  fresh  condition  on  the  right  to 
appeal.  The  rule  in  question  goes  far 
beyond  the  usual  practice  at  sessions,  and 
imposes  conditions  in  excess  of  what  the 
Act  9  Geo.  4.  c.  61  requires.  The  oases 
of  The  King  v.  The  Justices  ofNotfdk  (5) 
and  The  King  v.  The  Justices  of  the  Wett 
BMin^  of  York  (8)  practically  decide  the 
question,  for  they  shew  that  the  appellant 
is  not  bound  to  perform  anv  condition 
which  the  Act  giving  the  right  of  appeal 
to  the  sessions  does  not  require. 

Bide  ab$(Me. 

Attome;8 — Taylor,  Eoare  &  Co.,  agents  for 
Laxton,  Stamford,  for  appeUant;  Toolra  &  Hol- 
land, for  respoodenU. 


(8)  6  B.  &  Ad.  6<7. 
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AsuLTBRATiOH  OF  FooB  AcT—jiroqf  that  article 
mid  vat  represented  to  be  unadulterated:  guilty 
knowledge^ — The  Adulteration  of  Food,  &c., 
Act,  35  &  36  Vict.  c.  74,  by  s.  2,  enacts  that 
pvery  person  who  shall  sell  any  article  of  food 
or  drink  with  which  to  the  knowledge  of  such 
person  any  ingredient  or  mineral  injurioua  to 
the  health  of  persons  eating  or  drinking  such 
article  has  been  mixed,  and  every  person  who 
shall  sell  as  unadulterated  any  article  of  food 
or  drink,  or  any  drug  which  is  adulterated,  sliall 
be  liable  to  (certain  prescribed  penalties).  Uy 
section  3,  any  person  who  shall  sell  any  article 
of  food  or  drink,  or  any  drug,  knowing  the 
same  to  have  been  mixed  with  any  other  sub- 
stance, with  intent  fraudulently  to  increase  its 
weight  or  bulk,  and  who  shall  not  declare  such 
admixture  to  any  purchaser  thereof,  before 
delivering  the  same,  and  no  other,  shall  be 
deemed  to  have  sold  an  adulterated  article  of 
food  or  drink  or  drug,  as  the  case  maybe,  under 
this  Act.  The  appellant  went  into  the  shop  of 
the  respondent,  a  provision  and  butter  dealer, 
and  asked  for  a  pound  of  butter  at  seven  ponce. 
A  pound  of  butter  was  handed  to  htm,  in  tlio 
presence  of  the  respondent,  which  was  after- 
wuds  found  to  be  adulterated  with  different 
fats,  not  necessarily  injurious  to  health : — Held, 
firs^  that  there  was  sufficient  evidence  under 
section  2  of  a  sale  of  the  butter  as  unadul- 
terated; secondly,  that  it  was  not  mode  npces- 
sary  by  section  3  to  prove  that  the  respondent 
knew'  the  butter  bad  been  mixed  with  some 
substance,  with  intent  fraudulently  to  increase 
its  bulk.    FUepatrieky.  KMy,  132 

AuBotisK — license  for  sale  of  exeueableliquort:  op* 
plication  for  to  special  sessions  after  unsuccessful 
application  to  general  sessions'] — A  house  in  Mid- 
dlesex, kept  for  years  as  an  inn  under  9  Geo.  i. 
c.  91,  was  in  February,  1872,  left  by  the  licensed 
tenant,  who  gave  up  possession  to  T.  In  March 
folloving,  at  the  annual  general  licensing  meet- 
ing, application  was  made  for  a  license  on  behalf 


of  T.,  but  this  was  refused,  and  no  appeal  was 
made  from  the  decision.  The  license  expired 
on  April  6th,  i^en  the  house  was  shut  up, 
andinMny  T.  applied  under  s.  14  to  the  speciiJ 
sessions  for  a  license,  who  refused  it  on  the 
ground  that  the  application  had  been  already 
disposed  of  at  the  general  licensing  sessions  : — . 
Hdd,  that  after  an  unsuccessful  application  at 
tho  annual  general  licensing  meeting,  T.  could 
not  afterwiwds  renew  his  application  at  the 
special  sessions.     B,  v.  Tm/hr,  13 

annual  value :  coTidition  in  license  for  im- 

provcmcnt  of  premises  ;~\ — At  a  general  annual 
licensing  meeting,  M.,  the  occupier  of  a  house 
licensed  as  a  public-house  under  9  Qeo.  4,  c, 
61,  applied  for  a  renewal  of  the  license.  The 
justices  renewed  the  license,  but  with  tho 
following  notice  upon  it — "This  license  is 
renewed  on  condition  tltat  the  licensed  premises 
shall,  before  tho  next  general  annual  ucensing 
meeting,  be  improved  and  made  of  the  annual 
value  of  30/.,  in  defimlt  of  which  this  license  will 
not  be  renewed  " : — Held  (Mbllob,  J.,  hasi- 
tante),  that  tlie  justices  had  no  power  to  impose 
such  a  condition  upon  M. ;  that  the  provision 
in  section  46  of  tho  Licensing  Act,  1872,  as  to 
improving  the  premises  does  not  apply  to  a 
house  already  licensed  under  9  Qeo.  4.  c.  61,  and 
that  the  condition  was  null  and  void.  S.  v. 
Justices  of  Exeter,  35 

SembU,  that  part  of  a  license  cannot  be  quashed 
upon  certiorari  without  quashing    the  whole. 

w—  repeal  <if  sections  in  9  Geo.  4.  0.  61,  giring 
appeal  to  Qwrtcr  Sessions :  certificate  for  sal* 
nf  wine,  ^-c,  to  be  consumed  off  premises :  right 
of  appeal  under  Wine  and  Beerhouse  Act, 
1899]— By  "The  Wine  and  Beerhouse  Act, 
1899,''  32  &  33  Vict.  c.  27,  s.  8,  all  the 
provisions  of  the  Act,  9  Goo.  4.  c.  61,  as  to  ap- 
peal from  any  act  of  the  justices  at  the  general 
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annual  licensing  meeting,  shall,  so  fu  m  may 
be,  hare  effect  with  regard  to  grants  of  certi- 
ficates under  this  Act,  &c.  ...  B;  the  Licens- 
ing Act,  1872,  35  &  36  Vict.  c.  94.  s.  76,  and 
schedule  2,  the  provisions  of  the  Act,  9  Geo.  4. 
c.  61,  as  to  npp^  (ss.  27,  28,  29),  are  repealed, 
"  except  in  so  far  as  these  sections  relate  to  the 
renewal  of  licenses  or  transfer  of  licenses:" 
— Hdd,  that  in  the  absence  of  any  express  repeal 
uf  8.  8  of  the  Wine  and  Beerhouse  Act,  1869, 
the  appeal  given  by  that  section  was  not  taken 
away  by  the  repeal  of  the  appeal  sections  in 
the  original  Act,  9  Geo.  4.  e.  61.  R,  r. 
SntHk,  46 

Alrhovsk  (cootinned) — bterhotitt  having  lieetue  on 
fint  if  May,  1 869  .■  diteretion  to  refuse  certificate  : 
Wine  and  Beerhouse  Act,  1869]— Bythe  Wine  and 
Beerhouse  Act,  1869  (32  &  33  Vict.  c.  27),  s. 
19,  where,  on  the  first  of  May,  1869,  a  license 
is  in  force  with  respect  to  any  house  for  the 
sale  of  beer  to  be  consumed  on  the  premises, 
it  shall  not  bo  lawful  to  refuse  an  application 
for  a  certificate  in  respect  of  such  house,  except 
on  one  or  more  of  the  grounds  specified  in  sec- 
tion 8.  By  the  Intoxicating  Liquors  (Licensing 
Suspension  Act)  Act,  1871,  34  &  35  Vict.  c. 
88.  8.  3,  it  was  declared  that,  where  a  license 
hod  by  forfeiture  or  Inpse  of  time  ceased  to  be 
in  force,  tlie  justices  might,  in  their  discretion, 
refuse  a  certificate  npon  any  ground  on  which 
they  might  refuse  a  certificate  with  respect  to 
any  house  as  to  which  a  license  was  not  in  force 
on  the  first  of  May,  1869.  By  the  Licensing 
Act,  1872,  35  &  36  Vict.  c.  94.  ».  76,  the  Act  of 
1871  is  repealed,  and  section  19  of  the  Act  of 
1869  is  made  perpetual: — Held,  that,  notwith- 
standing the  repeal  of  34  &  35  Vict.  c.  88.  s.  3, 
the  justicrs  retained  their  discretion  to  refuse  a 
certificate  in  the  case  of  a  honso  licensed  oo 
the  first  of  May,  1869,  where  the  license  had 
lapsed  before  application  was  made  for  renewal. 
S.  r.  Curzon,  155 

— —  See  Sunday  trading. 

AitEXDHKKT  —on  Certiorari  in  order  o/jueiiett :  bat- 
tardy] — The  mother  of  a  bastard  child,  bom  on 
the  27th  of  May,  1870,  applied  on  the  11th  of 
August  to  M.,  a  justice,  who  issued  a  summons 
against  T.,  the  alleged  father.  Several  successive 
summonses  were  issued,  and  in  March,  1871,  T. 
was  served  with  a  summons  to  BPPeai  before  the 
justices  on  the  11th  of  April.  The  mother  and 
T.  attended,  but  the  mother  withdrew  the  snm- 
mons  and  on  the  same  day  applied  to  B.,  another 
justice,  who  issued  a  summons  requiring  T.  to 
appear  on  the  25th  of  April.  On  that  day  an 
order  was  made,  which  recited  the  application 
to  M.,  adjudged  T.  to  be  the  father  of  the  child, 
and  ordered  him  to  pay  2«.  6<j.  per  week,  com- 
mencing from  the  11th  of  August,  1871,  on 
which  day  the  mother  had  applied  to  M. : — 
Hdd,  that  section  7  of  12  &  13  Vict.  c.  46  gave 
the  Oonit  no  power  to  amend  tiiii  uralid  o^er. 


by  alleging  the  application  to  B.  instead  of  the 
application  to  H.,  or  by  making  the  paymentB 
to  begin  from  the  11th  of  April,  1871,  instead  of 
from  the  11th  of  August,  1870.  R.  t.  Tomiin- 
eon,  1 

•—  of  indictment  for  larceny:  variance :  plfoding] 
— An  indictment  alleged  that  the  prisoner  stole 
nineteen  shillings  and  sixpence.  The  Coort 
ordered  it  to  be  amended  at  the  trial  by  describ- 
ing the  property  stolen  to  be  a  sovereign,  sub- 
ject to  the  question  whether  the  Court  had 
povrer  so  to  do.  The  jury  found  the  prisoner 
gailty  of  stealing  a  sovereign : — Held,  that  the 
Court  had  power  to  older  the  amendment  to 
be  made  as  a  variance  between  the  statement 
and  the  proof  in  the  description  of  a  thing 
named  in  the  indictment,  under  14  &  15  Vict, 
c  100.  s.  1.    R.  T.  Gimble,  7 

Afpeax — to  ouarter  lasioiu:  signature  to  notice 
of  appeal  .■]—'Bj  12  &  13  Vict,  c  46.  s.  1,  in 
every  case  of  appeal  (except  as  thereinafter 
mentioned)  to  the  General  or  Quarter  Sessions 
of  the  Peace,  the  notice  of  appeal  "  shall  be  in 
writing  signed  by  the  person  or  persons  giving 
the  same,  or  bv  his,  her  or  their  attorney,  on 
his,  her  or  their  behalf,"  &c.  -.—Held,  that  a 
notice  of  appeal  signed,  in  ii\fi  name  of  tlie  ap- 
pllant,  by  a  clerk  to  the  appellant's  attorney, 
by  the  authority  of  the  appellant,  and  after- 
wards acknowledged  by  him,  was  sufficiently 
signed.    R.  v.  Justieet  of  Kent,  112 

——  Validity  of  rule  of  quarter  sessions  as  to 
entry  of  appeal  and  deposit  of  grounds.  See 
Quarter  Scions. 

— —  See  Alehonse. 

Abson — "stack  of  straw :"  strtm  on  lory  in  the 
course  of  conveyance  to  market] — By  24  &  25 
Vict  c.  97.  s.  17,  whosoever  shall  unlawfully  and 
maliciously  set  fire  to  any  stack  of  com,  grain, 
pulse,  tares,  hay,  straw,  haulm,  stubble,  or  of 
any  cultivated  vegetable  produce,  or  of  funse, 
gorse,  heath,  &c,  or  to  any  stack  of  wood,  shall 
be  guilty  of  felony."  A  quanUly  of  straw, 
packed  on  a  lory,  in  course  of  transmission  to 
market,  and  left  for  the  night  in  the  yard  of 
an  inn,  is  not  a  stack  of  strew  within  the 
meaning  of  the  above  section,  and  the  setting 
file  thereto  wilftilly  and  malidously  is  not 
felony.    R.  v.  SatckweU,  63 

See  Evidence. 

Assault — indecency  to  children :  mere  submission 
not  content] — An  assault  must,  in  the  absence 
of  fear  or  fraud  to  procure  consent,  be  an  act 
done  contrary  to  the  consent  of  the  patient,  but 
mere  submission  by  the  patient,  in  ignorance  of 
the  moral  nature  of  the  act,  to  an  act  of  in  - 
decency  done  by  the  agent,  does  not   amount 
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to  anch  consent;  therefore  wheia  two  boys  of 
eight  years  of  age  submitted  to  indecent  acts  on 
the  part  of  a  grown-up  man  in  ignoiance  of 
the  nature  of  t^e  acts  to  be  done  and  done,  the 
man  was  held  to  be  rightly  convicted  of  an 
indecent  aaaault.    S.  r.  Zofh  6 

Atisitob— See  Poor  Law  Anilit. 

Baxxbuftct— Admissibility  of  trader's  examiiift* 
tion.    See  Evidence.  ' 

Buauaet—Htaring  at  ^etty  tathnt  after  death 
qftht  motier] — ^The  evidence  of  the  mother  of  a 
bastard  child,  who  is  an  applicant  for  an  affilia- 
tion order  against  the  putative  father,  is  ns- 
oeeaary  at  the  hearing  of  the  summons  before 
rastices  sitting  in  petty  sessions  under  8  &  9 
Victc.  101.  s.  3.  Therefore,  if  the  mother 
die  after  making  her  application  for  a  sum- 
mons,  and  before  the  hearing  of  the  summons 
at  petty  sessions,  the  justices  hare  no  jurisdic- 
tion to  make  an  order  thereon.  B.  x.  Arm- 
itage,  16 

8e»me,  it  may  be  otherwise  on  the  hearing  of  an 
appeal  against  an  afSliation  order  under  8  Yict. 
c.  10.  8.  6,  if  the  mother  die  after  the  hearing  of 
a  summons  at  petty  sessions,  and  if  she  has 
been  examined  in  the  presence  of  the  defendant 
and  might  hare  been  cross-examined  by  him  at 
the  petty  sessions.   Ibid, 

■  Amendment  of  invalid  order  on  its  removal 
by  certiorari.    See  Amendment. 

Bbbui — tale  qfotherviaethan  byweiaM] — The  ap- 
pellant was  MHivicted  under  6  &  7  Will.  t.  c 
37.  B.  4  for  selling  bread  without  having  a  cor- 
rect beam  or  scales,  &C.  The  material  of  which 
^the  bread  was  made  was  in  all  respects  the 
same  as  ordinacy  bread,  except  that  carbonic 
add  gas  was  forced  into  it.  It  was  crusty  all 
round,  and  was  known  in  the  trade  as  French 
or  £uicy  bread,  but  in  no  way,  except  the  man- 
ner of  baking  in  separate  loaves,  resembled 
what  was  called  French  or  fancy  bread  at  the 
time  of  the  passing  of  the  Act: — Held,  that 
the  conviction  was  right,  as  the  exception  in  s.  4 
as  to  selling  French  or  fancrjr  bread  could  not 
be  construed  to  apply  to  bread  of  such  a  descrip- 
tion.—T&s  Queen  v.  Wood  (38  Law  J.  Bep. 
(n.s.)  M.C.  144)  observed  upon.  7%e  Aerated 
Bread  Comfcmjf  v.  Grigg,  117   . , 

Cab-stamd — See  Bailway  Station.  Town  Police 
Clanses  Act. 

Cbhxtebt.    See  Poor  Bate. 

Ckbtiosabi — Hme  for  application  for:  trder  qf 
quarter  sessions] — The  general  rule  that  applica- 
tion fbr  a  writ  of  mandamus  to  the  quarter  ses- 
sions to  enter  continuances  and  hear  an  appeal 
must  be  made  not  later  than  the  term  following 
the  sessions  at  which  the  refusal  was  made, 

JVjsw  Sebtbs,  42, — Mao.  Cis. 


does  not  apply  to  an  application  to  remove  into 
this  Court  an  order  of  sessions  for  the  piurposa 
of  getting  it  quashed.  S,  v.  Justices  cj  Lreiik^ 
nocishire,  135 

.1       See  Amendment. 

CoNSiKT — Here  snbmi^on.    See  Assault. 

OoNTionox — Scienter ;  and  for  continuing  offence. 
Bee  Penalty.    And  see  Adulteration  of  Pood  Act. 

CkiBoxBB— Appointment  of  Deputy,  See  Penary, 

Dbbtobs  Act,  1869 — Indiotmeot  under.  See  EvP 
denoe. 

Dbkd — What  is  a  Deed  ?    See  Forgery. 

'BitBBxaBfBsi—ferson  paid  hy  eommitiion  to  get 
orders:  eleri  or  servant :  question  for  jury] — The 
prisoner  was  employed  to  solicit  orders  for  the 
prosecutors,  and  was  to  be  paid  by  a  oommission 
on  the  sums  received  through  his  means.  He 
was  at  liberty  to  apply  for  orders  whenever  he 
thought  most  convenient,  but  was  not  to  employ 
himself  for  any  other  persons  than  the  prosecu- 
tors. The  judge  at  the  trial  directed  the  jury 
that  the  prisoner  was  a  clerk  or  servant  within 
the  meaning  of  24  &  2fi  Vict.  e.  96.  s,  68  :— 
Beld,  upon  the  above  facts,  that  he  was  not  n 
derk  or  servant  within  the  meaning  of  24  & 
2fi  Vict.  c.  96.  s.  68,  and  therefore  that  the 
direction  was  wrong,  but  that,  generally  speak- 
ing, whether  a  person  under  such  an  employ- 
ment and  paid  by  oommission  is  a  derk  or  ser- 
vant is  a  question  at  &ct  for  the  jory.  B.  y 
Negus,  62 

•—  money  received  neUher  for,  nor  in  the  iumm 
of,  nor  on  account  of  this  master^ — ^Embecale- 
ment  of  money  by  a  aervant  under  24  &  26 
Vict.  c.  96.  B.  68  must  be  in  respect  of  money 
delivered  to  or  received,  or  taken  into  possession 
by  the  servant  for  or  in  the  name  of  or  on  the 
account  of  his  master.  And  where  a  servant, 
— whose  duty  it  was  to  take  a  barge  belonging 
to  his  master  with  cargo  from  A.  to  B.  and 
receive  back  such  return  earso,  and  from  such 
persons  as  bis  master  should  direct,  and  such 
only,  contrary  to  the  express  orders  of  his 
master,  which  were  to  return  empty  from  B.  to 
C,  part  of  the  return  voyage  to  A., — took, 
nevertheless,  a  return  cargo  from  B.  to  C,  and 
received  the  freight  from  the  owner  of  the 
cargo  (who  knew  only  the  prisoner  in  the  tran- 
saction) and  did  not  account  to  his  master  for 
tlie  freight,  and  denied  having  carried  such 
return  cargo, — JMd,  that  the  money  was  not 
received  by  him  for  or  in  the  name  of  or  on 
the  account  of  his  master,  and  that  he  was 
not  guilty  of  embezzlement.    B.  t.  CiMum,  64 

'ByiDSsctt— admissibility  of  examination  of  trader 
in  liquidation  on  trtal  of  indictment  under  Debtors 
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JMfor  obtaining  property  by  faUe  pretmeei\ — 
On  an  indictment  of  a  tmdar  for  obtaining  pro- 
perty on  credit,  under  the  false  pretence  of 
dealiBg  in  the  ordinary  •m.j  of  his  trade,  within 
four  months  before  his  liquidation  contrary  to 
the  11th  section  of  the  Bsbtors  Act,  1869,  an 
examination  of  the  trader  in  liquidation  taken 
under  the  97th  section  of  the  I^kruptcy  Act, 
1869  (32  &  83  Vict  c.  71),  was  admitted  in 
eridenee  against  him.  The  summons  to  bring 
up  the  trader  for  examination  was  issued  before 
the  certificate  of  the  appointment  of  the  trustee 
was  KiTsn  by  the  registrar.  The  trader  at- 
tendaa,  was  examined,  and  the  examination  was 
taken  after  the  giving  of  the  certificate  of  ap- 
pointment : — HM,  that  whether  the  summons 
was  regularly  issued  or  not,  the  trader  by  ap- 
pearing and  submitting  to  be  examined,  waived 
the  irregularity,  if  any,  and  the  examination  was 
properly  taken  and  was  admissible  in  evidence 
againit  the  prisoner  on  the  trial  of  the  indict- 
ment.   S,  V.  Seott  followed.    B.  r.  Widdop,  9 

EviSBCca  (continued) — deporition  of  pritoner] — 
The  respondent  was  indicted  for  arson ;  and  at 
the  trial  the  deposition  of  the  respondent  taken 
on  oath  upon  an  inquiry  into  the  cause  of  the 
^,  was  admitted  as  evidence  in  support  of  the 
indietmeot ; — Sdd,  that  the  evidence  was  ad- 
missible,   B.  V.  Coote,  114 ;  F.C.,  4S 

•—- See  Bastardy. 

Fiua  FBamroas. 
Stokn  Ooods. 


See  Evidence.     Receiving 


Vo«}ma.r—de»d:Utttr$oforileri]—Bj2i&MTiet 
c.  98.  •.  20,  "  whosoever,  with  intent  to  de&aud, 
shall  forge  or  alter,  or  shall  oBbi,  utter,  dis- 
pose of  or  put  off,  knowing  the  same  to  be  forged 
or  altered,  any  deed,  or  any  bond  or  writing 
obligatory,  &&,  shall  be  guilty  of  felony."  The 
prisoner  ijtered  the  name  of  a  person  ordained 
so  as  to  change  it  to  his  own,  and  made  other 
alterations  in  Letters  of  Orders  signed,  sealed 
and  issued  under  his  episcopal  seal  by  the 
Bishop  of  Bath  and  Wells:— feU,  that  snch 
document  was  not  a  deed  within  the  above  sec- 
tion of  the  statute,  and  therefore  the  prisoner 
could  not  be  convicted  of  felony  under  ^t  sec- 
tion. B.Y.Morton,  6S 

Fbishvit  Socam—gichieti  entitling  member  to 
rdirf:  insanity'] — ^By  rules  of  a  friendly  society 
established  under  18  &  19  Viot  c.  63.  s.  9,  a 
member,  under  certain  conditions,  was  entitled  to 
receive  eight  shillings  a  week  during  any  sick- 
ness or  a«ddent  that  might  be&ll  him,  unless 
by  rioting  or  drunkenness,  &k.  : — Beld,  in  the 
absence  of  words  shewing  a  different  intention, 
that  insanity  was  a  sickness  which  entitled  a 
j;ember  to  relief  under  the  above  role.  Burton 
V.  Eyden,  116 

HAcxinn;  CiABUuiB — Itight  to  oecnpy  stand  on 
railway  premises.  See  Bailway  Station.  And 
see  Town  Police  Clauses  Act. 


H&BBouBS,  Doata  amd  Pms  Oucsn  Act— 
damage  to  pier:  inevitable  aeeident :  liMHf 
qf  owner  of  WMeT)- By  the  Harbours,  Docks 
and  Piers  Clauses  Act,  1847  (10  Vict  c.  27), 
s.  74,  "the  owner  of  every  vessel  shall  bi 
answerable  to  the  undertaken  for  any  danugs 
done  by  such  vessel,  or  by  any  person  em- 
ployed about  the  same,  to  the  harbour,  dock,  a 
pier;  and  the  master,  or  person  having  the 
charge  of  such  vessel,  thromgh  whose  wilfol  set 
or  negligence  any  such  damage  is  done,  shall 
also  be  liable  to  make  good  the  same,  Ax., 
provided  always  that  nothing  herein  contained 
shall  extend  to  impose  anyliatnlity  for  any  ssch 
damage  upon  the  owner  of  any  vessel  when 
such  vessel  shall,  at  the  time  when  such  damige 
is  caused,  be  in  charge  of  a  duly  licensed  pilot, 
whom  such  owner  or  master  is  bound  by  Itw 
to  employ,  and  put  his  vessel  in  charge  oC" 
A  vessel,  by  inevitable  accident,  struck  sgaimt 
a  pier  ana  thereby  damaged  it: — Beld,  that 
the  owner  of  the  vessel  was  answerable  foe 
damages  nnder  the  section,  the  proviso  making 
an  exception  where  the  vessel  is  in  charge  of  a 
pilot,  but  no  exception  in  case  of  damage  done 
by  inevitable  accident.    Dennis  v.  Tovell,  33 

EiaswAT — proceedings  for  ttopmng  «^;  eofrjr 
meeting:  tuffieieney  of  moAm]— Notice  of  a 
vestry  meeting  was  gjvon  in  the  woids  fol- 
lowing— "  Hamlet  of  Trevecca.— I,  the  undB^ 
signed,  hereby  give  notice  that  a  meeting 
of  the  ratepayers  of  the  above  hamlet  viU 
be  held  at  the  vestry  room,  &&  ....  for 
the  purpose  of  taking  into  oonsideralion  the 
proceedings  now  taken   by  Hr.  John  Fany, 

of ,  against  Hr.  Rhys  Savies,  snrveyw 

of  the  Talgarth  Distriot  Highway  Board, 
respecting  Blaenanbach  Road,  and  for  other 
purposes  connected  with  the  highways  of  the 
above  hamlet"  The  meeting  so  convened 
passed  a  resolution  that  the  road  should  be  stop- 
ped up,  under  the  Highways  Act,  6  &  6  WiD. 
4.  c.  £0.  s.  84  x—BM,  that,  having  regard  to 
the  fact  that  prooeei^ngs  had  been  taken  for 
compelling  the  parish  to  repair  the  highway, 
the  notice  sufficiently  informed  the  paUie  that 
any  steps  which  might  be  necessaiy  for  defeat- 
ing these  proceedings,  such  as  stopping 'op  the 
highway,  would  be  considered  by  the  vestiy, 
and  that  the  meeting  was  therefore  duly  cod- 
vened.    B.  v.  PowM,  129 

Insecsht  Assault— consent.     SeeAsnnlt 

Imdictmkkt — Defective  averment  cured  by  rariirf. 
See  Beceiving  ^tolen  Goods. 

—  Variance.    See  Amendment 

IxsAMiTT — a  Sickness.    See  Friendly  Sodatf. 

Jvaavxsx  Dbbt.    See  Pauper. 

IiABcairT — indictment:  evidence  to  ttgpport  •^jp" 
(ion  qf  stealing  ninetttn  skUlingt  i»  tm^}-"i» 
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prisoner  was  the  daughter  of  the  proprietor  of 
a  "  meny-go-round,"  and  ■wius  iu  charge  thereof, 
and  the  price  of  a  ride  thereon  was  one  penny 
for  each  person.  The  prosecutrix  got  into  the 
machine  and  handed  to  the  prisoner  a  sovereign 
in  payment  of  the  ride,  asking  for  the  change. 
The  prisoner  gave  the  prosecutrix  eleven-pence, 
and  the  mernr-go-round  being  about  to  start, 
said  she  would  give  her  the  rest  of  the  change 
when  the  ride  was  over.  The  prosecutrix  as- 
sented to  this,  and  about  ten  minutes  after, 
when  the  ride  was  over,  found  the  prisoner  at- 
tending to  a  shooting  gallery,  and  asked  her  for 
her  change,  when  the  prisoner  replied  that  she 
had  only  received  a  shilling  from  her,  and  de- 
clined to' give  any  more.  The  indictment 
charged  the  prisoner  with  stealing  nineteen 
shillings  in  money  of  the  moneys  of  the  prose- 
cutrix. The  prisoner  was  convicted  of  stealing 
the  nineteen  shillings : — Held,  by  a  majority  of 
the  judges,  that  the  conviction  was  wrong  and 
most  be  quashed.    B.  v.  Bird,  44 

11  taking  money  paid  under  a  niistaii  hy  a 
derk  in  a  post-office] — Prisoner  was  a  depositor 
in  a  post-ofiSce  savings  bank,  in  which  a  sum  of 
eleven  shillings  stood  to  his  credit.  He  gave 
notice  to  withdraw  ten  shillings,  stating  the 
number  of  his  depositor's  book,  the  name  of 
the  post-office,  and  the  amount  to  be  withdrawn. 
A  warrant  for  ten  shillings  was  duly  issued  to 
the  prisoner,  and  a  letter  of  advice  sent  to  the 
post-office  to  pay  the  prisoner  ten  shillings.  He 
went  to  the  post-office,  and  handed  in  his  de- 
positor's book  and  his  warrant  to  the  clerk, 
who,  instead  of  referring  to  the  proper  letter  of 
advice,  referred  by  a  mistake  to  another  for 
St.  16«.  lOd.,  and  placed  that  sum  upon  the 
counter.  The  derk  entered  that  amount  as 
paid  in  the  prisoner's  book  and  stamped  it,  and 
the  prisoner  took  up  the  money  and  went  away. 
When  the  mistake  was  discovered,  the  pri- 
soner was  brought  back,  and  then  said  that  he 
had  burnt  his  depositoi^s  book.  The  prisoner 
was  chaiged  with  larceny  of  the  8^.  lft>.  lOd. 
The  jury  found  that  the  prisoner  had  the 
animua  jurandi  at  the  moment  of  taking  up  the 
money  from  the  coimter,  and  the  prisoner  was 
omivicted :  — Held,  by  a  mtgority  of  the  Judges, 
that  the  conviction  was  right.  S,  r.  MiddM<m,  78 

•—  See  Amendment, 

LiCBHn— 'fbr  tale  of  exeiseable  llqnon.  See  Ale- 
house* 

U«Mton>Ua  Loeit  Maxaqbubot  Aeca—favina 
tteto  etfeets :  land  uied  for  purpoeet  qf  rail' 
Icoy] — By  the  IfetropoUs  Management  Acts, 
18  &  19  Vict.  c.  120.  s.  105,  and  26  tt 
26  Vict.  e.  102.  s.  77,  the  costs  of  paving  a 
new  street  under  the  compulsory  powers  of  the 
former  Act  are  payable  by  the  owners  of  the 
land  and  houses  abutting  upon  and  forming 
the  street,  and  are  to  be  apportioned  by  the 
Testiy  or  district  board  of  works :  — Wd,  that 


strips  of  land  belonging  to  a  railway  company 
abutting  upon  a  street,  and  kept  and  used  for 
the  sole  purpose  of  repairing  the  arches  of 
the  railway  viaduct,  were  chargeable  to  the 
costs  of  paving  the  street  under  the  Act^  as 
was  also  land  used  only  as  a  buttress  for  the 
railway  embankment,  and  to  allow  for  slippingg 
from  it.   Higgina  v.  Harding,  31 

— —  buSding  ereeted  bejf»nd general  line :  Umiiaiion 
of  time  for  complaint . •'penalty  or  forfeiture] — 
The  limitation  clause,  section  107,  of  25  &  26 
Vict.  c.  102,  imposing  a  limit  of  six  months  for 
making  a  complaint  for  the  payment  of  any 
penalty  or  forfeiture  for  an  offence  against  that 
Act,  does  not  apply  to  a  complaint  for  tho 
erection  of  a  building  beyond  the  general  line  of 
buildings  of  a  street  without  the  consent  of  the 
Metropolitan  Board  of  Works,  contrary  to  the 
76th  section  of  the  Act,  which  provides  the  means 
of  obtaining  an  order  for  the  demolition  of  such 
buildings.  Brutton  T.  2%e  Ve»try  ijfSi.  George, 
Hanover  Sgvare  (41  Law  J.  Bep.  (m.s.)  Chanc. 
134)  upon  this  point  dissented  from.  Hi 
Veetrg  ofBermondteg  v.  Johnmn,  67 

— —  n«o  sirert ;  repaite] — Under  the  Metropolis 
Local  Management  Act,  1855  (18  &  19  Vict  c. 
120^,  8.  105,  the  vestry  or  district  board  of  a 
parish  or  district  after  having  once  compelled 
the  owners  of  the  houses  forming  a  new  street, 
to  pay  the  cost  of  providing  and  laying  the 
pavement,  are  bound  for  the  future  to  keep  it 
in  repair,  and  this  obligation  may  be  enforced 
by  mandamas.  The  H.  Board  of  Works,  acting 
under  the  powers  of  the  Metropolis  Loca 
Management  Act,  1856  (18  &  19  Vict  c  120), 
s.  105,  paved  and  flagp;ed  a  new  street,  chaigilut 
the  expense  on  thea^oining  owners.  TheBoara 
afterwards  neglected  to  repair  the  road  on  tho 
ground  that  a  barrier  had  been  erected  upon  it 
by  the  owner  of  the  soil : — Held,  that  the  Board, 
having  exercised  their  power  to  pave  a  new 
street  at  the  expense  of  the  acyoining  owners, 
were  bound  to  keep  it  in  repair,  and  the  ob- 
struction by  the  owner  of  the  soil  did  not  exone- 
rate them  from  the  performance  of  their  duty. 
R.  T.  Th»  Hackney  Board  of  Work*,  161 

Kbouobncb— Inevitable  accident.  See  Harboon, 
Docks  and  Piers  Clauses  Act, 


NonCB — of  Appeal.    See  Appeal. 
•».  Bummoning  restiy.    See  Highvay. 

Obosb  of  Jvencta — Amendment  of  on  Certiorari. 
See  Amendment. 


Pabxs  Brgvlatiok  Act,  1872 — validity  tf  t%ht 
not  laid  before  Parliameni]  —  By  the  Faoks 
Regulation    Act,    1872,    36   &    86   Viet   c. 
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15.  8.  9,  "Any  nile  made  in  punnanca  of 
the  flnt  schednle  to  this  Act  shkll  be  forth- 
irith  laid  before  both  Honses  of  Parliament,  if 
Parliament  be  sitting,  or  if  not,  then  within 
three  ireeks  after  the  beginning  of  the  then 
next  ensning  session  of  Parliament ;  and  if  any 
such  rules  shall  be  disapproved  of  by  either 
House  of  Parliament  within  one  month  after  the 
lame  shall  have  been  so  laid  before  Parliament, 
such  roles  or  such  parts  thereof  as  shall  be 
disapproved  of,  shall  not  be  enforced  : " — Held, 
that  ralee  made  dnrins  the  recess  came  into 
operation  and  remained  in  force  until  disap- 
proved of  by  Parliament ;  and  that  a  oonviction 
for  infringing  such  rules  was  valid.  Bailtff  v. 
WiUiamion,  49 

Vavpbr — rceovery  of  reliff:  valuable  Hcurity  for 
money:  judgmenf] — A  pauper,  while  in  the 
receipt  of  relief,  brought  an  action  in  the  Court 
of  Exchequer,  and  signed  judgment  for  a  sum  of 
money.  After  he  had  ceased  to  receive  relief, 
the  judCTient  debtor  paid  him  the  judgment 
debt : — Held,  that  the  judgment  was  a  "  valuable 
security  for  money  belonging  to "  the  pauper, 
within  12  &  IS  Vict.  c.  103.  s.  16,  so  as  to  enable 
the  guardians  of  the  relieving  union  to  recover 
Arom  the  pauper  the  relief  given  during  the 
twelve  months  prior  to  the  proceeding  for  the  re- 
covery. The  Guardiaru  oj  the  Wett  Ham  Union 
V.  Oveiu,  29 

pKDiABS  Acts— carrying  a  missionary  basket :  trad- 
tn^]— -The  respondent  and  other  ladies  pur- 
chased materials,  which  they  made  into  aprons, 
handkorchiefii,  and  other  articles  of  wearing 
apparel.  These  they  carried  from  door  to  door 
for  sale  in  a  basket,  called  the  missionary  basket, 
and  applied  the  proceeds  of  the  sale  to  charit- 
able purposes : — HM,  that  the  respondent  did 
not  come  within  the  description  of  "pedlar"  in 
the  Pedlars  Act,  1871,  and  did  not  require  a 
certificate  under  that  Act.     Gregg  T.Smiih,  121 

PaxAtTT — conviction :  evidence  of  scienter :  appeal 
from  justices :  costs]— By  the  19th  rule,  part  II. 
of  the  Animals'  Oraer  of  1871,  made  under  the 
Contagious  Diseases  (Animals)  Act,  1869,  sec 
76,  every  person  having  in  his  possession,  or 
under  his  charge,  an  animal  affected  with  a 
contagious  disease,  is  required,  with  all  piac- 
ticablo  speed,  to  give  notice  to  a  police  con- 
stable of  the  fact  of  the  animal  being  so  affected ; 
and  by  the  1 03rd  section  of  the  Act,  if  any 
pewon  acts  in  contravention  of  any  Order  <n 
Council,  he  shall  be  liable  to  a  penidty  not 
exceeding  202.,  or  when  such  offence  is  com- 
mitted in  respect  of  more  than  fbur  animals,  a 
penalty  not  exceeding  61.  for  each  animal.  A 
person  was  convicted  of  neglecting' to  give  the 
notice,  required  by  the  above  Order,  that 
animals  in  his  possession  were  affected  with 
the  foot  and  mouth  disease,  upon  a  complaint 
whereon  no  evidence  was  given  to  prove  that  the 
defendant  knew  the  animals  wore  so  affected : — 
Held,  that  evidence  was  necessary  to  shew  that 


the  defendant  knew  that  the  animahi  wwe  so 
affected,  and  that  the  conviction  muat  be 
quashed.  IHcholls  r.  Hall,  106 
The  complaint  was  proferred  by  the  Inspector  of 
Police  against  a  cattle  dealer : — Held,  that  the 
appellant  having  been  convicted  of  an  o&nosb 
and  having  shewn  that  he  ought  not  to  have 
been,  the  conviction  should  be  quashed  with 
costs  to  the  appellant.    Ibid. 

'—eonvielion  under  local  Government  Act,  1858  .■ 
bye-lavis:  structure  of  party-walls :  eontiiming 
offence] — ^A  local  board  of  health  made  a  bye-law 
under  11  &  12  Vict.  c.  63.  s.  115,  and  21  &  23 
Vict.  c.  98.  8.  34,  as  to  the  structure  of  now 
buildings,  requiring  the  party-wall  of  a  houae  of 
more  than  one  (torey  to  be  built  of  the  thickness 
of  nine  inches,  subject  to  a  penalty,  and  by 
another  bye-law  a  penalty  was  imposed  of  forty 
shillings,  de  die  in  diem,  in  case  of  a  continuing 
offence  under  other  bye-laws  after  written  notice 
by  the  board  to  the  offender.  A  person  built 
a  house  of  more  than  one  storey  with  a  party- 
wall  of  the  thickness  of  four  and  a  half  inches, 
and  sold  and  disposed  of  the  house  and  did  no- 
thing more  to  it.  five  months  afterwards  he 
was  fined  under  the  former  bye-law.  Subse- 
quently, notice  having  been  given  to  him  to 
make  the  walls  of  the  requisite  thickness,  he 
was  fined  again  under  the  latter  bye-law  in  a 
continuing  penalty  for  seven  days  of  five  shil- 
lings a  day : — Held,  that  the  latter  bye-law  did 
not  apply  to  an  offence  of  this  description, 
which  was  complete  before  the  first  conviction, 
and  that  the  latter  conviction  was,  therefore, 
bad.    Marshall  v.  Smith,  108 

——  See  Railway  Station. 

VnBiVSt—coroTieT's  inquisition:  deputy  coroner: 
Judicial  proceeding :  absence  of  coroner  from  tarn- 
fttl  and  reasonable  cause] — Peijnry  was  alleged  to 
have  been  committed  in  taking  a  false  oath  on  a 
material  issue  at  the  hearing  of  a  County 
Coronet's  inquisition  held  before  a  deputy 
coroner  in  the  absence  of  the  coroner.  The 
6  &  7  Vict.  c.  83.  s.  1,  gave  a  county  coroner 
power  to  appoint  a  deputy,  provided  that  no 
such  deputy  should  act  for  any  coroner  except 
during  the  illness  of  the  said  coroner,  or  during 
his  absence  from  any  lawful  or  reaaonabla 
cause.  On  the  trial  of  the  indictment  for  per- 
jury the  prosecution  gave  evidence  that  the 
coroner,  who  was  an  attorney  in  practice,  and 
Begistrar  of  the  County  Oonit,  and  held  other 
offices,  was  absent  from  his  home  and  place 
of  business  in  order  to  take  a  vacation,  such 
absence  and  vacation,  and  air  and  exercise 
having  been  recommended  to  him  by  his  medical 
advisers  as  necessary  for  his  health,  which 
had  become  permanently  impaired  from  an 
operation  whicn  he  had  undergone.  He  spent 
three  or  four  days  in  every  week  shooting.  The 
vacation  for  registrars  was  appointed  at  that 
period  of  the  year,  and  that  was  the  only  time 
of  the  year  during  which  he  obtained  a  vaca- 
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tion.  The  Jodge  held  at  the  trial  that  there 
was  lawfal  or  reaaonable  cause  for  the  absence 
of  the  coroner,  and  the  prisoner  was  fonnd 
guilty : — Held,  that  the  question  of  lawful  or 
reasonable  cause  was  to  be  decided  by  the 
Judge  and  not  by  the  jury,  thot  there  was 
some  evidence  upon  which  the  Judge  could 
so  decide,  and  that  the  eonTiction  was  right. 
if.  T.  Johnion,  41 

l>ooR  Law — Valuation  list  and  contribution  order. 
See  Union  Assessment. 

PooB  Law  Avbit— proceedings  againtt  overseer  to 
recover  turn  eerHfied  to  be  due :  oerti/ieate  of  trea- 
awrer:  duty  of  justices] — By  11  &  12  Vict.  c. 
91.  s.  9,  in  an^  proceedings  to  bo  taken  by  an 
auditor  before  justices  to  recover  sums  certified 
by  him  to  bo  aae,  it  shall  be  sufScient  for  him 
to  produce  a  certificate  of  his  appointment,  and 
to  stite  and  prove  that  the  audit  was  held,  that 
the  certificate  was  made  in  the  book  of  account 
of  the  union,  and  that  the  sum  certified  to  be 
due  had  not  been  paid  to  the  treasurer  within 
seven  days  after  the  same  hod  been  so  certified, 
nor  within  three  clear  days  of  the  laying  of  the 
information,  of  which  non-payment  a  certificate 
in  writing,  purporting  to  be  signed  by  the  trea- 
surer, shall  be  sufficient  proof  on  the  part  of  the 
auditor.  Upon  an  application  to  justices  under 
this  section  to  issue  their  warrant  to  levy  the 
amount  due  from  the  assistant  overseer  of  a 
parish,  the  evidence  prescribed  by  the  above 
section  was  adduced  but  the  justices  refused  to 
treat  the  certificate  of  the  treasurer  as  conclu- 
sive, but  allowed  the  overseer  to  prove  payments 
made  by  him  between  the  dato  of  the  certificate 
of  the  auditor  and  that  of  the  treasurer : — 
Held,  that  the  justices  were  right  as  the  section 
made  the  treasurer's  certificate /jriTTia  facie,  but 
not  conclusive  evidence.    R.  v.  Fordham,  lo3 

PoOB  ItATB — lands  taken  under  Act  <if  Parlia- 
ment :  liability  to  make  good  deficiency  in  rates] — 
Defendants  were  authorized  by  their  Special  Act 
tu  take  lands  in  several  parishes,  and  to  con- 
struct thereon  seven  railways,  which,  when 
completed,  were  to  be  called  tiie  East  London 
Kailway.  Section  128  enacted  that  if  and 
while  the  defendants  were  possessed  under  this 
Act  "  of  any  lands  assessed  or  liable  to  be  as- 
sessed to  any  sewers  rate,  consolidated  rate, 
poot-iate,  police-rate,  main  drainage  rate, 
church-rate,  or  other  parochial  or  ward  rate, 
they  shall  from  time  to  time,  nntil  the  railway 
or  the  works  thereof  are  completed  and  assessed 
or  liable  to  be  assessed,  be  liable  to  make 
good  the  deficiency  in  the  assessment  for  such 
rates  by  reason  of  those  lands  being  taken  or 
used  for  the  purposes  of  the  railway  or  works." 
Defendants  took  for  the  purposes  of  the  Act 
lands  in  B.  parish  assessed  to  parochial  rates, 
and  completed  thereon  all  that  portion  of 
railway  No.  1  which  lay  within  B.  parish,  and 
also  the  stations  thereof.  They  were  construct- 
ing, but  had  not  completed,  the  rest  of  railway 


No.  1.  The  completed  portion  they  had  let  to 
the  B.  Company,  who  had  opened  it  for  traffic, 
and  now  occupied  and  worked  it  as  a  railway. 
The  defendants  had  also  taken  lands  in  other 
parishes,' whereon  they  hod  completed  railway 
No.  4,  and  were  constructing,  but  had  not  com- 
pleted, the  remaining  five  raJLlways : — Held,  per 
Wnxas,  3.,  Kbatiko,  J.,  LnsR,  J.,  and  Brbtt, 
J.,  reversing  the  judgment  of  the  Court  of  'Eir 
chequer,  and  affinning  7%e  Queen  v.  ne  Metro- 
politan Bail.  Co.  ^40  Law  J.  Bep.  (w.s.)  M.C. 
118),  that  the  liability  to  make  ^xA  the  defici- 
ency did  not  cease  until  the  whole  of  the  rail- 
way authorised  by  the  Special  Act  was  com- 
pleted. Contra,  per  Blackbobh,  J.,  and  MJu.- 
tOB,  J.,  that  as  soon  as  any  portion  of  the  rail- 
way was  completed  and  beneficially  occupied,  it 
became  "  liable  to  be  assessed,"  and  the  de- 
fendants ceased  as  to  that  portion  to  be  liable 
to  make  good  the  deficiency  in  the  rates  under 
section  128.  WkUtehurch  T.  JSm<  Lmdon  Sail. 
Co.,  18 

—  occupation :'  rateable  value :  cemetery :  sale 
of  plots  of  Umi\ — ApnellantB,'a  cemetery  com- 
pany, in  1869,  according  .to  their  usual  cus- 
tom, sold  plots  of  land  to  purchasers.  The  plots 
were  respectively  conveyed  to  hold  unto  the  said 
purchaser,  his  heirs  and  assigns  for  ever,  upon 
trust  and  to  the  intent  that  he  the  said  pur- 
chaser, his  heirs  and  assigns,  may  (subject 
nevertheless  to  the  rules  and  orders  for  the  time 
being  of  the  company  for  the  management  and 
regulation  of  the  cemetery)  erect  or  construct  a 
vault  or  mausoleum  in  or  upon  the  same,  and 
may  use  the  said  plot  as  and  for  a  place  of 
burial,  &c,  and  for  no  other  purposes  what- 
ever ;  and  subject  to  the  intent  aforesaid  in 
trust  for  the  said  trustees  and  directors,  their 
heirs  and  assigns  for  ever,  as  part  of  the  pro- 
perty of  the  company.  The  purchaser  co- 
venanted to  repair  the  grave,  mausoleum,  &&, 
and  to  observe  the  rules  and  orders  made  by  the 
company  for  the  management  and  regulation  of 
the  cemetery.  Port  of  the  working  expenses  of 
the  company  was  the  keeping  in  order  the  said 
plots  for  the  purchasers.  The  gates  of  the 
cemetery  were  closed  at  specified  times,  after 
which  the  purchasers  were  not  admitted.  In 
rating  the  company  to  the  poor-rate,  the  sum 
received  in  1869,  as  purchase  money  for  the 
sale  of  the  plots  of  land,  was  treated  as  part 
of  the  annual  value  of  the  occupation  of  the 
cemetery  by  the  company  in  that  year: — Held, 
first,  that  the  comnwy  was  liable  to  be  rated  as 
the  occupiers  of  toe  whole  cemetery,  including 
the  plots ;  second,  that  the  sum  reomved  was 

iroperly  treated  as  part  of  the  annual  Talne. 

\  V.  7^  Jhney  Fark  Cemetery,  124 


g 


■  I  Sunday  and  Ragged  Schools  (Btemptionfnim 
Rating)  Act,  1869,  constntction  qfioord  "  may"] 
—  Under  "  The  Sundav  and  Bagged  Schools 
(Etemption  {torn  Bating)  Act,  1869,"  82  &  33 
Vict,  c  40.  B.  1,  by  which  rating  authorities 
may  exempt  from  their  rates  buildings  used  aa 
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Sonday  or  ngged  schools,  the  rating  autho- 
rity has  a  discretion  and  is  not  bound  to  exempt 
any  snch  achooL    Btil  y .  Crane,  122 

FooB  Bah  (continued) — docks,  tearehouset,  and 
machinery  oecupied  at  one  eetaie:  learehotuei 
eapaihiU  cf  ben^fieial  occupaiion  apart  from  doeki: 
ineretteed  value  by  connection  vjitk  docks :  separate 
rating] — The  appellants  were  the  occupiers  of 
docks,  warehonaea  and  works  situate  in  different 
townships.  By  the  provisions  of  vaiions  Local 
Acts  the  docks,  &&,  were  to  constitute  one  estate 
under  an  nnifoim  system  of  management.  The 
appellants  were  rated  to  the  poor-rate  in  respect  of 
warehouses,  &c  which  were  capable  of  separate 
beneficial  oeenpation  apart  from  their  proximity 
to,  and  connection  with,  the  docks,  situate  in 
the  rating  township,  and  were  enhanced  in  value 
by  their  connection  with  these  docks,  though 
the  income  of  the  docks  taken  as  a  whole,  and 
as  one  concern,  exceeded  the  income  derived 
from  them : — Held,  that  the  rate  was  good,  and 
that  the  premises  were  properly  rated  at  their 
enhanced  value,  as  above  mentioned.  The 
Mersey  Docks  and  Harbour  Board  y.  The  Over- 
seen  of  Birkenhead,  141 

Ftbuo  HoTTsa.    See  Sunday  Trading. 

QcAxraB  Sessioxs — rtiie  qf  practice :  entry  of  ap- 
peals]— Upon  appeal  to  quarter  sessions  from 
the  refoaal  of  a  hcense  at  the  special  licensing 
sessions  it  appeared  that  the  preliminaries  in- 
troductory to  an  appeal  required  by  9  Geo.  4. 
e.  61.  B.  27  had  been  observed,  but  that  the 
appeal  had  not  been  entered  and  the  grounds 
M  appral  deposited  with  the  clerk  of  the 
peace  three  clear  days  before  the  first  day  of 
sessions,  pursuant  to  a  rule  or  standing  order  of 
the  sessions.  The  Court  thereupon  refused  to 
allow  the  appeal  to  be  entered,  and  made  an 
order  on  the  appellant  for  costs : — Hdd,  that 
the  order  of  sessions  must  be  quashed,  for  the 
rule  was  one  which  they  had  no  power  to  make 
inasmuch  as  it  did  not  merely  relate  to  the 
practice  of  the  sessions,  but  added  to  the  con- 
ditions prescribed  by  the  statute  with  regard  to 
appeals.    R.  V.  PaviUlt,  167 

lUuWAT  CoMPAMT — Right  to'  be  heard  against 
order  of  justices  for  payment  of  special  con- 
stables under  1  &  2  Vict,  c  80.  Bee  Special 
Constables. 

Baicwit  SrAnox  — eaft-«<aiw{  on  prmUiu  eon- 
nteted  iheretoith:  wiffiU  trespass  by  cab- 
drteer]— By  8  &  4  Vict  c  97.  s.  17,  "  if  any 
pecson  shall  wilfully  trespass  upon  any  rail- 
way) or  any  of  the  stations  or  other  works 
or  premises  connected  therewith,  and  shall 
refuse  to  quit  the  same  upon  request  to  him 
made  by  any  officer,  &c.,  ho  shall  forfeit," 
ice  A  railway  company  allowed  a  portion 
of  the  premises  connected  with  their  rail- 
-vay  station  to  be  occupied  as  a  cab-stand  by 
cabs,  the  drirei*  of  which  paid  a  weekly  sum 


for  the  privilege.  S.,  a  eab.driTer,  plaeed  his 
cab  upon  the  stand  and^fused  to  move,  althoDKh 
he  was  requested  to  do  so  by  the  officer  of  the 
company.  He  did  not  pay  the  weekly  snm 
charged  by  the  company,  and  by  occupying  a 
place  upon  the  stand  he  deprired  another  cab- 
driver,  who  had  paid  the  said  weekly  sum,  from 
occupying  a  place  upon  the  stand: — Held,  that 
if  S.  intentionally  and  purposely  kept  his  cab 
upon  the  i-tond  after  being  requested  tu  more 
off,  he  did  so  wilfully,  and  was  liable  to  the 
penalty  imposed  by  the  above  section,  although 
he  honestly  believed  that  he  was  entitled  to 
keep  it  there  without  making  any  payment  to 
the  company.    Foufger  v.  Steadman,  8 

Bailwats  Clausbs  CoN-souDATioir  Act — naria- 
iion  by  special  act:  revival  qf  general  ae(] 
— ^The  special  Act  of  a  railway  company 
(in  which  was  incorporated  the  Bailwaya 
Clauses  Consolidation  Act,  I84d,  so  far  as  it 
was  not  expressly  varied  or  excepted)  provided 
that  if,  after  notice,  the  company  did  not,  with 
reasonable  expedition,  repair  a  bridge  over  a 
turnpike  road  to  the  satis&ction  of  the  surveyor 
of  the  trustees  thereof,  the  latter  might  repair 
and  recover  the  costs;  the  turnpike  tms^ 
however,  was  suffered  to  expire: — Held,  that 
though  the  Railways  Clauses  Consolidation  Act, 
1846,  s.  66,  was  expressly  varied  by  the  Special 
Act,  yet  it  revived  on  the  ceesation  of  the  turn- 
pike trust,  and  an  order  to  repair  the  bridge 
might  be  made  under  it  London,  Chatkam  and 
Dover  Bail.  Co.  v.  Board  of  Works  far  ilk  Wands' 
mortk  District,  70 

RBCBrrmo  SrotSN  Qoom— goods  cbtaineHyfaUs 

rtencet:  indictment:  dgecHot averment:  aiier 
verdict] — A  prisoner  was  tried  and  convicted 
on  a  count  of  an  indictment  which  alleged  that 
the  defendant  unlawfully  received  goods,  unlaw- 
ftilly,  &c,  obtained  "  by  means  of  certain  Use 
pretences,"  with  intent,  &c,  knowing  the  same 
to  have  been  obtained  by  means  of  cntain  falsa 
and  fraudulent  pretences  with  intent,  &c.  :^ 
Held,  that  whether  or  not  the  indirtment  ought 
to  have  described  and  set  out  the  false  pre- 
tences, as  well  on  principle  as  because  it  bad 
followed  the  words  of  the  statute,  it  was  cured 
by  verdict  and  that  it  was  too  late  to  take  snch 
an  oly'ection  by  motion  in  arrest  of  jadgment, 
and  a  conviction  on  such  count  was  affirmed. 
The  King  v.  Hason  (2  Term  Bep.  681)  disap- 
proved.   S.  T.  GoUiimlA,  94 

Bbumf— reoorery  of  relief  g^rea  to  pauper.  6«e 
Pauper. 

SpECiAt  CoK8TABLa-~on2iT /or  jiqwiCHt  q^  r^b 
to  be  heard  against  orifer]— Under  1  &  2  Wilh  4.  a 
4 1 ,  justices  of  the  peace  may  appoint  special  con* 
stables,  if  it  is  made  to  appear  to  them  upon  oath 
of  any  credible  witness  that  a  tumult  or  riot  may 
be  reasonably  apprehended,  and  if  they  ale  at 
opinion  that  the  ordinary  officers  appointed 
for  preserving  the  peaca  are  not  sufficient. 
Under  1  &  3  Viet  c,  80,  justices  are  eatpoweied, 
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upon  Ibeing  galisfied  vpon  the  oaths  of  three 
credible  vitneBses,  that  the  appointment  of 
SQch  special  constables  was  occasioned  bjr  the 
beha-rionr,  and  reasonable  apprehension  of 
the  behaviour,  of  persons  employed  upon 
railway  works,  to  make  an  order  for  the  pay- 
ment of  such  special  constables  upon  the  trea- 
surer or  other  officer  having  the  control  of  the 
Atnds  of  any  company  carrying  on  such  works: 
— £&U,  that  before  such  last-mentioned  order 
is  made  an  opportunity  miist  be  afforded  to  the 
penons  upon  whom  it  is  proposed  to  be  made  to 
be  heard  against  it.  B.  v.  I^  Chethin  lAnet 
Gmmitite,  100 

Statctb— Bepeel  of.    See  Alehouse. 

BuinuLT  TaAsaiQ—iahof  intoxioatinff  liguon  on 
Strndoj/:  bona  fide  iravaUer:  onut  of  proof] — 
'Where  justices  found  that  certain  men  who  were 
on  the  appellant's  premises  were  not  all  bona 
fide  travollers,  and  that  inasmuch  as  upon  mis- 
representations made  by  those  who  were  not 
bona  fide  travellers,  intoxicating  liquors  had 
been  obtained  by  them,  sufficient  diligence  had 
not  been  used,  and  that  it  was  for  the  appel- 
lant to  bring  himself  within  the  exception  as 
to  bona  fide  trarellers  which  he  had  failed  to 
do,  and  they  accordingly  convicted  him  in  a 
penalty  of  61., — Beld,  that  the  justices  were 
right  in  holding  that  under  the  Act  the  burden 
lay  upon  the  appellant  of  shewing  that  the  sale 
of  liquor  was  within  the  exception  in  section 
24,  but  the  case  was  remitted  to  the  jnsticee  to 
And  as  a  fact  whether  the  appellant  bona  fide 
thought  that  the  persons  admitted  by  him  were 
travellers  within  the  meaning  of  the  Act, 
Qvinr,  J.,  inclining  to  the  opinion  that  such  a 
batafide  belief  woi5d  bring  the  appellant  with- 
in the  exception ;  Blaokbubit,  J.,  and  Abchi- 
Bixn,  J.,  being  rather  of  opinion  that  the 
appeUant  must  prove  that  the  persons  admitted 
were  bona  fide  travelleis.  Bobertt  t.  Ihtm- 
fhrtyt,  147 

Tou.    See  Turnpike  Trust. 

Tovx  PoucB  Cursis  Act,  XHT  —  earriage 
flying  for  hire  wUhotU  licente}—A  piece  of 
ground,  the  property  of  a  railway  company, 
is  not— though  used  as  an  approach  to  a 
station,  and  though  not  fenced  off  from 
the  public  highway — a  "street"  or  "road" 
withm  the  meaning  ,of  the  8rd  section  of  the 
Town  Police  Clauses  Act,  1847,  so  as  to  render 

ESTSons  who  by  agreement  with  the  company 
eep  carriages  standing  there,  liable  to  a 
penalty  for  allowing  carnages  to  ply  for  hire 
without  a  license.    Curtie  v.  Embrejf,  39 

TsKFASS — ^Wilful  trespass  by  keeping  a  cab  on 
Rulway  premises  after  notice.  See  Boilway 
Station. 

Tpbnfixb  Tuvar— power  to  taietoUe  on  particular 


road  on  condition  of  Iteming  it  in  repair:  eon- 
tribiUion'] — ^By  a  lioeal  Turnpike  Act,  5  Vict. 
0.  Izix.  8.  2,  in  case  the  trustees  should  keep  in 

rd  repair  part  of  a  road  within  the  parish  of 
B.  they  were  empowered  to  take  oertain 
specified  tolls  upon  it.  The  tolls  received  by 
the  trustees  in  respect  of  this  portion  of  the 
road  were  considerably  more  than  was  sufficient 
to  keep  it  in  repair : — Hdd,  that  so  long  as 
the  trustees  continued  to  take  these  tolls,  and 
found  them  sufficient  to  keep  such  part  of  the 
road  in  repair,  they  could  not  in  addition  to 
the  tolls  claim  to  have  an  order  made  on  the 
parish  of  CK  B.,  for  the  pa3rment  of  a  ftuther 
sum  under  4  &  6  Vict,  c  69,  s.  l,on  the  ground 
that  there  was  a  general  deficien^  of  the  funds 
of  the  whole  tonipike  trust  jYueteei  qf  tike 
JIfarket  BarborouM  and  Brampton  7\tmpike 
TViMt  T.  The  Market  Sbrbwouffh  IBgkway 
Board,  189 

arrear*  rfiniereet  due  to  mortgageee :  appUoa- 
tion  of  toUe :  eoniribution] — A  Local  Timipike 
Act,  4  Vict  c.  zxxv.,  after  reciting  that  the 
principal  sum  borrowed  on  the  credit  of  the 
tolls  under  former  Acts  still  remained  unpaid, 
together  with  arrears  of  interest  thereon,  by  t. 
18  directed  (hat  "  all  moneys  received  by  the 
trustees  should  be  applied  in  the  first  plsies  in 
paying  and  discharging  an^  interest  which  might 
from  time  to  time  be  owing  in  respect  of  any 
money  borrowed  on  the  credit  of  the  tolls; 
secondly,  in  maintaining  and  keeping  the  road 
in  repair;  and  thirdly,  in  reducing  and  paying 
off  the  principal  sums  borrowed:" — Held, 
QuiLUf,  J.,  doubting,  on  an  application  by  the 
trustees  to  justices  for  an  order  on  the  highway 
board  to  contribute  under  itc  6  Vict  c.  59,  out 
of  the  highway  rates  towards  the  repairs  of  a 
turnpike  road,  that  the  Act  did  not  authorize 
the  payment  of  arrears  of  interest  before  re- 
pairing the  road.  TnttteesofMarlcetBirborottgh 
and  Brampton  Turnpike  Tnut  v.  Kettering  Sigh- 
toay  Board,  137 

Union  Assbssubnt — depoeit  of  amended  valuation 
liei] — The  valuation  list  of  a  parish  under  the 
Union  Assessment  Committee  Act,  1862  (2S  & 
26  Vict  c  103),  must  when  altered  by  the  com- 
mittee, be  deposited  for  inspection  under  ss.  17 
&  21,  and  if  not  so  deposited,  it  is  invalid, 
together  with  any  contribution  order  based  upon 
it    B.  V.  Charlton  Union,  84 


Valuation  last.    See  Union  Assessment 

Vabiancb — ^between  statement  in  indictment  and 
proof.    See  Amendments 

WsiaaTS  and  Uhastisbs  —  epring  balance  in- 
correct: tdUng  on  kighwatf\ — The  appellant, 
whMi  in  the  act  of  aeUing  provisions  upon 
a  higfavay,  used,  for  the  purpose  of  wei^- 
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ing.  the  said  pToyisiona,  s  spring  balance 
which  was  incorrect,  aa  being  against  the 
seller  and  in  faroor  of  the  porcnaser.  No 
fraud  on  the  public  was  intended : — Held,  that 
the  spring  balance  could  not  be  seized  under 
section  3  of  22  &  23  Vict.  c.  56,  nor  was  the 
appellant  liable  to  the  penalty  imposed  by  that 
section  upon  persons  having  in  their  possession 
false  or  oninst  beams,  scales  or  balances. 
Booth  T.  Shadgett,  98 


Wixs  AMD  Beebhoubb  Act.    See  AleluMse. 
WoBDB — "  Lawfnl  or  reasonable  eaose,"  41 

"May,"  122 

••Sickness,"  US 

••  Stadc  of  Straw,'(  63 

"  Street  or  Road,"  39 
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Accn>B]«TAi.  Dbatr.    See  Damages.    Kegligenoe. 

AcnoK—for  coat*  given  by  tUUiUe  on  indictment  for 
/tM] — An  action  lies  to  recorer  the  costs  on  an 
indictment  for  libel  given  by  6  &  7  Viet.  e. 
96.  s.  8.  Siehardeon  t.  Wittis  (No.  2),  Ezch.,  68 

_  When  maintainable  geneiall j.  See  Banker 
and  Banking  Company.  Bankrnptcy.  Damages. 
Master  and  Serrant,  Medical  Aet.  Negligence. 
Vendor  and  Pnichaser.    Watercourse. 

brought  without   authority.     See  Staying 

Fioceeduiga. 

ADinBALTT  CovBT — Jurisdiction  of.  See  Prohi- 
bition. 

ADUI.TBBATION  OF  Foos — Froof  that  article  was 
represented  to  be  nnadulterated.  Guilty  know- 
ledge. FUepairiok  y.  KeUy  (M.C.,  132),  Q.B., 
243 

Alsbottsk — Sale  of  intoxicating  liquors  on  Sunday 
to  bona  fide  travellers.  Onus  of  proof  under 
Licensing  Act,  1872.  Robertt  t.  Hutnfhreye 
(M.C.,  147),  Q3.,  283 

_  License  for  sale  of  ezciseable  liquors.  Ap- 
plication to  special  sessions  after  unsuccessfal 
application  to  general  sessions.  Neglect  to  ap- 
peal. New  tenant.  B.  T.  Taylor  (H.C.,  13), 
Q.B.,  244 

—  Beerhouse  haying  a  license  on  May  I,  1869. 
Wine  and  Beerhouse  Act,  1869  (32  &  83  Vict, 
c  27),  s.  19.  Discretion  of  justices  to  refuse 
certificate.   B.y.  Cureon  (M.C.,  165),  Q.B.,  243 

^_-  Alehouse  license.    Annual  value.    Improve- 
ment of  premises.     Illegal  condition  in  license. 
N>w  SasiBS,  42.— Imdbx,  Com.  Law. 


Certiorari. 
Act,  1872." 
Q.B.,  06 


"  The  Review  of  Justices  Decisions 
S.  V.  Jmtieet  (if  Exeter  (M.C.,  3d), 


Repeal  of  sections  giving  appeal  to  Quarter 

Sessions.  Wine  and  Beerhouse  Act,  J869. 
Alehouse  Act  B.  v.  Smith.  (M.C.,  46) ;  Q.B., 
74 

AxsxDitsm — of  order  of  justices.  R.  t.  Tomlin' 
eon  (H.C.,  1),  Q.B.,  13 

— ^  altering  d^endanfe  name  in  writ  qf  svm- 
mone'l — Plaintiff  having  sued  a  local  board  in 
their  clerii's  name  instead  of  their  own,  the 
writ  of  summons  was  held  to  be  amendable  by 
substituting  the  name  of  the  clerk  for  that  of 
the  board.    BoUngbroke  y  Tinmeend,  C.P.,  256 

— ^  of  deeoripiion  of  plaintiff  in  Oauntg  Court 
plaint:  action  by  local  authority  of  county 
to  recover  expeneee  under  Contagtoue  Dieeaiee 
(Animals)  Jet,  1869]— By  the  Contagious  Dis- 
eases (Animals)  Act,  1869  (32  &  33  Vict  c.  70), 
8.  67,  the  local  anthority  constituted  by  the  Act 
may  exercise  compulsory  powers  with  regard  to 
horses  and  other  animals,  "  and  the  local  autho- 
rity may  recover  the  expenses  of  the  executii  n 
by  them  of  this  section  from  the  owner  of  the 
hone  or  animal:" — Held,  that  in  proceed- 
ings in  the  County  Court  to  recover  such  ex- 
penses, where  the  plaintiff  was  described  as 
"J.  M.,  the  inspector  appointed  by  the  local 
authority  for  the  county  of  H.  under  the  Contagi- 
ous Diseases  (Animals)  Act,  1869,"  first,  that  the 
County  Court  Judge  might,  without  defendant's 
consent,  amend  the  plaint  by  substituting  the 
proper  description  of  the  party  suing ;  secondly, 
that  the  plaint  was  rightly  amended  by  describ- 
ing the  action  as  brought  by  "The  Local  Antho- 
riQr  for  the  county  of  H.,"  as  s.  67  enab^ol  the 
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local  authority  to  »ao  for  the  expenies  under 
that  deaciiption,  although  they  were  not  a  cor- 
poration.   Mills  V.  Scott,  (i.B.,  334 

AxinnTT — InwTOcable  grant  of.  See  Corporation. 

Afotebc^bt.    See  Medical  Act. 

AxPSkL—from  County  Cowri :  refutdl  to  tign  coat : 
memorandum  of  deposit  not  given  to  registrar  or 
tigned  by  the  partv] — At  the  hearing  of  a  plaint 
before  a  County  Court  Judge  he  nonsuited  the 
plaintiff,  who  gave  due  notice  of  appeal  and  de- 
posited the  amount  fixed  by  the  registrar  who 
gave  a  receipt  for  it  to  the  plaintiff  stating  it  to 
be  received  to  abide  the  event  of  the  appeal. 
The  parties  could  not  agree  on  a  statement  of 
facts,  and  the  plaintiff  applied  to  the  Judge  to 
settle  and  sign  the  case,  but  the  Judge  refused 
on  the  ground  that  no  memorandum  of  the  de- 
posit with  the  conditions  on  which  it  was  de- 
posited was  approved  by  the  registrar,  left  with 
him  and  signed  by  the  party  or  his  attorney  in 
accordance  with  19  &  20  Vict,  c  208.  s.  71 : — 
Held,  that  the  statute  had  been  substantially 
complied  with,  and  upon  the  authority  of 
Gr^n  V.  Oolman  (28  Law  J.  Bep.  Ex.  134), 
that  the  giving  of  such  memorandum  was  not 
a  condition  precedent  to  the  right  to  appeal. 
W<Uters  V.  CogUan,  Q.B.,  20 

from  Lord  Mayot'i  Court:  leave  to  appeal] — 
The  Lord  Hanoi's  Court  Act,  20  &  21  Vict.  c. 
dvii.  88.  8, 10,  provides  that  in  certain  cases  a 
party  may  appeal,  if  he  give  notice  within  two 
days  of  the  decision,  and  give  security;  and 
that,  "  if  upon  the  trial"  the  Judge  gives  him 
leave  to  move  in  a  Superior  Court,  he  may 
move  within  the  time  limited  for  like  motions 
in  snch  Court.  At  the  conclusion,  on  a  Thurs- 
day, of  a  trial  in  the  Lord  Mayor's  Court,  the 
Judge  reftued  to  give  the  plaintiff,  who  was 
nonsuited,  leave  to  move,  but  on  the  ensuing 
Monday  on  am)lication  made  to  him  granted 
such  leave: — Beld,  by  the  majority  of  the 
Court  (Bovii.1.,  C.J.,  KsATiNO,  J.,  and  Obove, 
J.),  that  he  had  no  power  to  do  so,  because,  even 
if  there  had  been  no  refusal  (which  per  Bovill, 
C.J.,  determined  the  time),  the  leave  must  be 
given  within  a  reasonable  time,  and  that  would 
be  two  days ;  but  per  Bbbtt,  J.,  four  days  is  a 
reasonable  time,  and  the  refusal  did  not  curtail 
it.   FoUtard  v.  Metropolitan  Bail,  Co.,  CJ>.,  162 

I  to  Exehequer  Chamber :  terdict  against  evi- 
denee]  —  Upon  an  appeal  to  the  Exchequer 
Chamber  from  a  decision  of  the  Court  below, 
making  absolute  a  rule  for  a  new  trial,  the 
respondent  cannot  support  that  decision  on  the 
ground  that  the  verdict  was  against  the  weight 
of  evidence ;  for  under  the  Common  Law  !^o- 
cednre  Act,  1854,  the  Court  of  Appeal  has  no 
jurisdiction  to  entertain  that  question  in  any 
form.  Morrison  r.  2he  Univertal  Marine 
Inaur.  Co.  (Ex.  Ch.),  Ex.,  IIS 


.  time  for  giving  notice  of  appeal  to  Judge  of 
County  Court.    &»  Limitations,  Statute  of. 

Abbitbatiok — liability  of  arbitrator  for  viant  of 
care  or  skill:  average  adjuster — Where  parties, 
in  order  to  ascertain  average  contribution  in 
dispute,  agree  that  an  average  adjuster  for 
reward  shall  ascertain  and  adjust  the  amount 
and  agree  to  abide  by  his  decision,  such  average 
adjuster,  having  given  his  decision,  is  not  liable 
to  an  action  for  carelessness,  negligence  and 
unskilftilness,  if  he  has  acted  in  good  faith. 
7%e  T%artis  Sulphur  and  Copper  &.  {Uto.)  t. 
Lqftvs,  C.f .,  6 


Abbbst— of  fugitive  crinunal. 

Act. 


See  Extradition 


ATTACRicBin.    See  Attorney  and  Solicitor. 

Attacrxbht  of  Dbbt — garnishee  order:  rtde  of 
court] — ^After  a  rule  has  been  discharged  with 
costs,  the  person  in  whose  favour  the  rule  has  been 
discharged  cannot  obtain  a  garnishee  order  under 
the  Common  Law  Procedure  Act,1854,ss.  60,61 ; 
the  Act  I  &  2  Vict.  c.  110.  s.  18,  giving  to  rules  of 
the  Courts  of  Common  Law  tJie  effect  of  judg- 
ments for  the  purposes  of  the  Act,  but  not  actually 
making  them  judgments.  The  Sunderland  Local 
Marine  Board  v.  Franiland,  Q.B.,  13 

— —  interpleader  order  for  payment  of  costs : 
garnishee] — An  order  for  t£e  payment  of 
costs,  made  in  pnrsnance  of  ^  &  2  Will.  4. 
c  68,  which,  by  s.  7,  may  be  entered  of 
record,  and  shall  then  have  the  force  and 
effect  of  a  judgment,  does  not  become  a  judg- 
ment so  as  to  enable  the  person  in  whose 
favour  it  is  made,  to  obtain  the  benefit  of  Ue 
garnishee  clauses  of  the  Common  Law  Proce- 
dure Act,  1864.    Best  v.  Pembroke,  Q.B.,  212 

bankrupts  money] — The  surplus  money  due 

to  a  bankrupt  out  of  his  estate  t^r  payment  of 
204.  in  the  pound  to  the  creditors  under  the 
bankruptcy,  is  not  a  "  debt "  due  to  the  bankrupt 
from  the  official  assignee  (though  the  bankrupts 
estate  remains  vested  in  him)  which  can  be  at- 
tached under  the  garnishee  clauses  of  the  Com- 
mon Law  Procedure  Act,  1854,  by  a  judgment 
creditor  of  the  bankrupt.  Hunter  \.  QreensiU; 
Fitegerald  v.  same,  C.P.,  66 

—  See  Foreign  Attachment.   Prohibition. 

ArroBNBT  AMD  SouciTOB — attachment:  rule 
for  payment  of  money] — The  Court  iHU 
refuse  to  giant  an  attachment  against  an 
attorney  for  disobeying  a  rule  of  Court 
ordering  him  to  pay  money,  unless  special 
circumstances  be  shewn,  as  the  remedy  for  such 
disobedience  is  by  execution  under  1  &  2  Vict, 
c.  no.  s.  18.  Lire  Ball,  C.P.,  104 

suspension  of  by  superior  courts] — ^When 

another  superior  Court  has  made  an  oider  to 
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Biupend  an  attorney  for  miscondnct,  this  Court 
will  grant  a  rale  niri  for  a  similar  suspension, 
upon  proof  of  all  the  materials  used  bofore  the 
other  Court,  of  the  judgment  deliyered,  and 
order  made  by  such  o^her  Court,  and  of  the 
identity  of  the  attorney.  This  role  nwt  will 
make  itself  absolute  unless  cause  be  shewn 
within  the  time  prescribed  therein.  In  re 
7Um«r,  Ex.,  63 

AccnoN — goods  wUhdraum  from  sale:  liabUiip  of 
auctioneer:  tnt^emnt^y]— Defendant  advertised  in 
newspapers  that  a  sale  by  auction  would  take 
place  on  a  particular  day  in  a  country  town. 
He  also  circulated  catalogues  spediying  the 
articles  to  be  sold.  Plaintiff  attended  the 
sale  intending  to  buy  certain  articles  specified 
in  the  catalogue,  but  on  the  day  of  sale  they 
were  withdrawn  by  defendant: — Held,  that 
there  was  no  implied  contract  by  defendant  to 
indemnify  plaintiff  against  the  expense  and 
inconvenience  which  he  had  incurred.  Harris 
V.  Nickerson,  0.3.,  171 

ALtoT  Act.    See  Municipal  Election. 

BiJTKsB    Aim     BAKXnra     Covfaxt  —  misrepre- 
sentation   by   manager:    credit    of  customer: 
joint  liability  of  bank  and  manager:    signa- 
ture   of    agent']  —  Plaintiff,    a    customer    of 
the  S.  &  j£  Bank,  was  asked  to  sell  some  iron 
of  the  value  of  2,000/.  or  3,0002.  to  B. ;  he  re- 
quired a  reference  as  to  the  credit  of  B.,  and 
was  referred  to  the  C.  branch  of  the  0.  Bank- 
ing Company.   At  his  request  the  manager  of  the 
S.  and  H.  Bonk  wrote  to  the  manager  of  the  C. 
branch  of  the  G-.  Banking  Company,  of  which 
one  of  the  defendants  was  a  public  officer — "  I 
shall  be  much  obliged  by  the  &vour  of  your 
opinion,    in    confidence,   of   the    respectability 
and  standing  of  Sir  W.  Bussell,  and  whether 
you  consider  him  responsible  to  the   extent  of 
60,0002."    Defendant  Ooddard,  who  was   the 
manager  of  the  C.  branch,  wrote  in  answer — "  I 
am  in  receipt  of  your  favour  of  the  8th  instant, 
and  beg  to  say,   in   reply,  that  Sir  William 
Bussell  is  the  Lord  of  the  Manor  of  Charlton 
Kings,  near  this  town,  with  a  rent  roll,  I  am 
told,  of  over  7,0002.  per  annum,  the  receipt  of 
which  is  in  his  own  hands,  and  has  large  ex- 
pectancies, and  I  do  not  believe  he  would  incur 
the  liability  you  name,  unless  he  was  certain 
to  meet  the  engagement."    The  representation 
contained   in  t^e   lost-mentioned    letter    was 
fidse,  to  the^knowledge  of  the  defendant  Ood- 
daid,  who,  in  writing  it,  acted  within  the  scope 
of  the  general  authority  conferred  upon  him  as 
manager  of  the  branch,  but  the  banking  eom- 
Mnyhad  no  knowledge  otherwise  than  through 
Qoddard,  that  such  a  letter  had  been  written, 
nor  did  they  give  him  any  express  authority 
to  write  tlie  ^uticalar  letter.    The  CI.  Bank- 
ing   Company  was   a  co-partnership,    formed 
under  7  Qeo.  4.  c.  46 : — Held,  that  the  signature 
of  dfifendaiit  G-oddard  was,  under  the  ciicust- 


stances,  a  signature  not  of  an  agent  merely,  but 
of  the  banking  company,  and  therefore  "  of  the 
party  to  be  charged  therewith,"  within  the  6th 
section  of  9  Geo.  4.  c.  14.  Beld,also,  that  the 
communication  contained  in  the  letter  was  not 
that  of  the  defendant  Goddard  personally,  but 
of  the  banking  company ;  that  plaintiff  being  a 
customer  of  the  S.  and  H.  bank  was  entitled  to 
maintain  an  action  in  respect  of  the  misrepre- 
sentation made  in  the  letter  written  by  God- 
dard ;  that  the  banking  company  was  liable 
for  the  fraudulent  representations  of  its  manager 
made  in  the  course  of  conducting  the  business  of 
the  company ;  and  that  Goddard  the  manager 
and  the  banking  company  were  both  liable  to 
be  sued  jointly.  8w\fl  v.  Winterbotham,  Q.B., 
111 

—  ateounts  at  separate  branches  of  bank :  set- 
off]— In  the  absence  of  any  special  contract 
or  anangement,  there  is  no  obligation  on  a 
banking  company  to  honour  the  cheque  of  a 
customer  presented  at  one  of  their  branch  offices 
where  he  has  a  balance  standing  to  his  credit, 
when  he  has  overdrawn  his  account  at  another 
branch  office  to  an  amount  greater  than  such 
balance,  so  that  the  company  are  in  fact  not 
indebted  to  him.  Oamet  t.  M'Kewan,  p,o., 
Ex.,  1 

Bankbottct — bill  given  for  debt  discharged  by 
bonkr^tcy'] — Xo  action  can  be  maintained  on  a 
bill  accepted  in  consideration  only  of  a  debt  dis- 
charged by  a  bankruptcy  or  arrangement  under 
the  Bankruptcy  Act,  1861,  although  such  biU  was 
given  after  the  repeal  of  that  Act  by  the  Bank- 
ruptcy Bepeal  Act,  1869  (32  &  33  Vict,  a 
83).    Bimini  v.  B.  Fan  Praagh,  Q.B.,  1 

^-^jurisdiction  of  county  oour(] — Where  a  peti- 
tion in  bankruptcy  is  prefeored  under  32  &  33 
Vict.  c.  71  in  a  County  Court  against  a  person 
as  residing  within  its  district,  and  he  is  sidjadi- 
cated  bankrupt  thereon,  such  Adjudication  not 
being  rescinded  or  appealed  against  is  final 
and  conclusive,  though  it  turns  out  that  he 
traded  within  the  London  district ;  and  the 
trustee  in  bankruptcy  is  entitled  to  the  proceeds 
of  an  execution  on  such  trader's  goods  which 
are  retained  in  the  sheriff's  hands  under  sec- 
tion 87,  due  notice  of  the  petition  having  been 
given  under  that  section,  as  it  is  not  necessair 
that  the  ac^udication  should  be  against  such 
person  as  a  trader,  and  it  is  sufficient  if  there 
be  on  adjudication  against  him  and  he  be  in 
&ct  a  trader.  Sevell  v.  Blake  (Ex.  Ch.),  CJ>., 
165 

extraordinary  resolution  of  creditors:  com- 
position payable  by  instalments:  security  to  be 
given] — In  accordance  with  the  provisions  of 
B.  126  of  the  Bankruptcy  Act,  1869,  an  extra- 
ordinary resolution  was  passed  by  the  proper 

-  majority  in  number  and  value  of  the  creditors 
of  the  defendant,  a  debtor,  that  a  oompoeition 
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should  b«  accept«cl,  payable  by  three  instal- 
ments, and  that  the  second  and  third  instal- 
ments should  be  secured  by  the  promissory 
notes  of  the  defendant  and  a  third  person : — 
Hdd,  in  an  action  by  a  creditor  vho  did  not 
attend  or  TOte  on  the  resolution,  that  such  resoln- 
tion,  although  duly  passed  and  registered,  did 
not  constitute  any  d^ence,  there  being  no  proof 
that  the  defendant  had  paid  or  tendered  the 
two  instalments  which  had  become  due  before 
action,  or  that  he  had  delivered  the  promissory 
notes.     Qoldntg  t.  Lording,  Q.6.,  103 

Bajocroptcy  (continued)  —  retolution  for  com- 
position pleadable  in  bar  to  action  for  debt 
before  default  in  payment  of  compoHtion] — 
If,  after  an  eztraoidinary  resolution  to  accept 
a  composition  payable  at  a  future  time  or  by 
instalments,  in  satisfaction  of  the  debts  due 
to  creditors  by  their  debtors,  has  been  duly 
passed,  confirmed  and  registered  under  sec- 
tion 126  of  the  Bankruptcy  Act,  1869,  a 
creditor  who  is  bonnd  by  the  resolution  sues 
for  his  original  debt  before  default  in  payment 
of  the  composition,  or  of  any  instalment,  the 
resolution  is  pleadable  in  bar  of  the  action.  Slater 
T,  Jone*  ;  and  Capee  v.  Ball,  Ex.,  122 

declaration  of  inability  to  pay ;  tuhen  filing 

compltte] — A  declaration  of  a  debtor's  inability 
to  pay  his  debts  is  filed  within  the  meaning  of 
the  Bankruptcy  Act,  1869  (32  &  33  Vict  c. 
71).  s.  6.  subs.  4,  so  as  to  constitute  an  act  of 
bankruptcy,  when  it  is  delivered  to  the  proper 
offioer  at  the  proper  office  for  that  purpose 
'nith  the  intention  that  it  should  be  filed. 
San^ord  ▼.  Maule,  C.F.,  231 

act  qf  bankruptcy:  pledge  of  trader' i  whole 

property  to  eecure  previoudy  contracted  debt  to 
cirdUor  in  posseition  teith  lien] — Traders  rer- 
b.iHy  pledged  their  goods,  which  formed  sub- 
i-tiuitially  the  whole  of  their  property,  as  security 
fur  a  previously  contracted  debt,  to  a  creditor, 
who  uready  had  possession  of  the  goods  and  a 
lirn  on  them  for  money  advanced.  The  debtors 
were  in  fact  insolvent,  but  the  jury  found  that 
Ihe  transaction  was  entirely  bona  fide : — Hdd, 
that  the  pledge  was  not  "  a  fraudulent  convey- 
ance, gift,  delivery,  or  transfer,"  within  the 
Bankruptcy  Act,  1869,  section  6,  sub-section  2. 
Philpi  V.  HornsUdt,  Ex.,  12 

See  Attachment  of  Debt. 

Babon  AMD  Fbkk.    See  Husband  and  Wife. 

Bastabdt — ^Evidence  after  death  of  mother.  Hear- 
ing at  petty  sessions.  B.  v.  Armitage  (M.C.,  16), 
Q.B.,  244 

Bill  of  Exohangb — alteration  of  date :  evidence 
of  alteration  under  plea  of  non-acceptance]— 
Where  plaintiff  sues  on  a  bill  of  exiihanse  pay- 
able after  date,  and  Uw  date  of  the  bul  pro- 


duced corresponds  with  the  date  stated  in  the 
declaration,  defendant  may,  nnder  a  plea  tra- 
versing the  acceptance,  prove  that  when  he 
accepted  the  bill  it  bore  a  different  date,  and 
that  the  alteration  was  made  without  his  know- 
ledge and  after  the  bill  had  been  put  into 
drculation.    Hiraekmann  ▼.  Bndd,  Ex.,  113 

— —  leave  to  appear:  dtfenee  in  abatemenf] — 
Where  a  writ  is  issued  under  "  The  Summaiy 
Procedure  on  Bills  of  Exchange  Act^  1865,"  a 
defence  in  abatement  that  the  defendant  was 
joint  acceptor  of  the  bill  of  exchange  with 
another,  is  a  legal  defence  entitling  him  to  leave 
to  appear  under  section  2.  Casella  v.  Sarion, 
C.P.,  68 

—  consideration.    See  Bankruptcy. 

Bill  of  Lasino — "  value,  weight,  and  contents  un- 
known"]— ^Where,  on  a  closed  package  being 
shipped  for  carriage,  a  bill  of  lading,  containing 
an  innocent  misdescription  of  its  contents  is  pre- 
sented to  the  master  of  the  ship,  and  he,  without 
asking  questions  or  examination,  stamps  thereon 
"  weight,  value  and  contents  unknown,"  there  is 
a  contract  to  carnr  the  package  whatever  its 
contents  may  be.  What  is  tne  measure  of  damages 
for  loss  of  the  contents  seems  doubtful.  Lebeau 
v.  The  'General  Steam  Navigation  Co.,  C.F.,  1 

—— aood*  carried  under  biU  (f  lading:  lien  for 
freight  although  good*  landed:  wkm  cottt  of 
defending  an  action  reeoverahle]  —  Defendant 
shipped  goods  on  board  a  vessel,  chartered  by 
plainlifis  on  a  voyage  to  a  foreign  port,  nnder 
a  bill  of  lading,  which  stated  that  the  goods 
were  to  be  landed  at  the  expense  and  risk  of 
the  consignee.  On  the  arrival  at  the  port  of  des- 
tination there  was  no  consignee  ready  to  receive 
the  goods,  and  the  vessel  was  thereby  detained 
there  for  a  considerable  time.  An  action  for 
unliquidated  damages  for  such  detention  was 
brought  against  plaintifis  1^  the'owners  of  the 
vessel,  and  plaintiffii  defencied  the  action,  after 
giving  notice  thereof  to  defendants,  who  le- 
ftised  to  have  anvthing  to  do  with  it.  Plaintiffii 
afterwards  sought  to  recover  fh>m  defendants 
not  only  the  sum  awarded  in  that  action  for 
such  detention,  but  also  the  cost  incurred  in  de- 
fending it.  At  the  trial  the  judge  left  it  to  the 
jury  to  say  whether  it  was  reasonable  in  the 
present  pUuntifb  to  have  defended  that  action, 
and  whetha  they  defended  it  in  a  reasonable 
way.  The  judge  also  told  the  jury  that  the 
captain  would  lose  his  lien  ton  fireig^t  by  land- 
ing the  goods,  ss  it  did  not  appear  that  there 
was  any  warehouse  at  such  foreign  port  similar 
to  those  nnder  the  English  warehousing  statutes. 
The  jury  having  found  for  plaintiffs  for  the 
amount  claimed, — HM,  that  the  question  was 
rightly  left  to  the  juiy  as  to  the  liability  of  the 
defendants  to  the  costs  of  the  action  broo^t 
against  tJie  plaintiffs.  Also,  that  the  direction 
of  the  judge  that  the  captain  could  not  land 
the  goods  without  losing  lus  lien  £»  fieight  was 
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wrong,  as  being  too  general  in  iU  terms,  since 
he  might  land  them  and  yet  preserve  his  lien 
for  freight  if  he  kept  them  entirely  within  his 
own  exclusive  control.  Mors  le  Blanch  v. 
WUxm,  O.F.,  70 
Quart — whether  the  captain  would  not  lose  snch 
lien  if  the  goods  when  landed  were  placed  in 
the  hands  of  an  independent  person,  who  would 
hare  allien  on  his  own  behalf,  even  though  he 
should  undertake  to  the  captain  not  to  deliver 
the  goods  to  the  consignee  without  being  paid 
the  claim  for  freight.    Ibid. 

—  freight :  delivery  of  damaged  cargo : 
invoice  quaniity  as  per  bill  of  lading : 
"  qitaniilgand  qualitg  imknoien  " ] — A  charter- 
party,  under  which  a  ship  was  cliartered  for 
a  grain  cargo  ttom  the  Danube  to  the  United 
Kingdom  for  certain  freight  "  per  imperial 
quarter  delivered,"  contained  a  provision  that 
in  the  event  of  the  cargo,  or  any  part  thereof, 
being  delivered  in  a  damaged  or  heated  condi- 
tion, the  freight  should  be  payable  on  the 
invoice  quantity  taken  on  board,  as  per  bill  of 
lading,  or  half-freight  upon  the  damaged  or 
heated  portion,  at  the  captain's  option.  The 
bill  of  lading  stated  that  1,021  kilos,  were 
shipped  on  board;  but  the  master  added  at 
the  end  of  the  bill  of  lading,  before  signing 
it,  the  words,  "  quantity  and  quality  unknown. 
The  cargo  having  become  heated  on  the  voyage, 
the  master  claimed  to  exercise  his  option,  and 
to  be  paid  freight  upon  the  invoice  quantity,  as 
per  bill  of  lading : — Held,  that  the  addition  of 
the  words  "  quantity  and  quality  unknown  "  to 
the  bill  of  lading  by  the  master  did  not  take  away 
his  right  to  be  paid  freight  upon  the  invoiced 
quantity  in  the  bill  of  lading,  and  that  the 
object  and  effect  of  that  memorandum  was 
merely  to  protect  the  captain  against  any  mis- 
take tliat  might  occur  in  the  invoice  quantity 
in  the  bill  of  lading,  in  case  of  alleged  short 
delivery  or  deterioration  not  caused  by  his  de- 
fault.    Tung  T.  Terry,  C.P.,  240 

Biu.  OF  Sau— suMSMtM  hillt  of  wlUeh  the  laii  i$ 
alone  registered] — ^Where  a  bill  of  sale  is  given  for 
good  consideration,  but  not  registered,  and  before 
the  expiration  of  the  time  for  registration  it  is 
annulled,  and  a  similar  bill  of  sale  given  which 
also  is  not  registered,  and,  after  this  process  has 
been  repeated  several  times,  at  last  a  bill  of 
sale  is  duly  registered,  such  last  biU  of  sale  is 
valid  against  execution  creditors  if  made  bona 
fide  wim  tibe  intention  of  passing  the  property 
comprised  in  it.    Bnuit  v.  Bvrr,  C.P.,  20 

— —  description  ofgrantar't  occupation^ — ^A.  clerk 
in  the  accountant's  office  of  a  railway  com- 
pany does  not,  in  styling  himself  an  "ac- 
countant," give  8  saiHcient  description  of  his 
occupation  to  satisfy  the  flist  section  of  the  Bills 
of  Sale  Act.  Larchin  y.  The  North  Wettem 
Deposit  Bank,  Ex.,  134 

— -  See  Interpleader. 


Bond.    See  Payment  into  Coort. 

BnEA.D — sale  of  otherwise  than  by  weight.  Aerated 
Bread  Co.  v.  Grigg,  M.C.,  117  ;  Q.B.,  192 

BuRiAi,  Pees — right  of  incumbent :  "  new  parish  "] 
—In  1861,  the  church  of  St  T.  was  built  and 
consecrated.  In  1852,  an  order  in  council  under 
69  Geo.  3.  c.  134.  e.  16,  authorised  services  to 
be  performed  in  the  new  church,  assigned  a 
district  to  it  out  of  the  ancient  parish  of 
W.,  in  which  it  was  situated,  and  granted  the 
incumbent  the  fees.  There  was  then  no  burial 
ground  in  the  district,  and  the  persons  dying 
in  it  continued  to  be  buried  as  before  in  the 
churchyard  of  the  parish.  The  plaintiff  was 
appointed  incumbent  of  this  church  in  1864, 
and  in  1856,  a  burial  ground  for  the  whole 
parish  was  consecrated,  die  district  of  the  new 
church  contributing  to  the  rates  for  providing 
it.  A  new  rector  of  the  parish  was  appointed 
in  1864: — ffeld,  by  the  Exchequer  CHiamber, 
afiirming  the  judgment  of  the  Queen's  Bench, 
that  the  district  of  St.  T.  was  a  "  now  parish  " 
within  20  &  21  Vict.  c.  81,  and  that  the  plaintiff, 
on  the  first  avoidance  of  the  rectory,  was  en- 
titled to  the  burial  fees  in  respect  of  inhabi- 
tants of  St.  T.  buried  within  the  parish. 
Oronshaw  r.  Th«  Wigan  Burial  Board  (Ex.  Ch.), 
Q.B..  187 

Cakal  AMD  Camal  Cohpant — rights  of  owner 
of  coal  mines  under  canai:  liability  qf 
canal  company] — In  this  case  the  Court  of 
Queen's  Bench  (Hahnsn,  J.,  dissenting), 
having  held  that  the  defendants  were  not 
responsible  for  damage  to  the  mines  by  water 
escaping  from  the  canal,  as  there  was  no  proof 
of  any  negligence  on  their  part,  or  of  anything 
done  in  excess  of  their  statutory  powers, — J9e2i2, 
by  the  Exchequer  Chamber,  afBrming  the  deci- 
sion below  (41  Law  J.  Rep.  Q.B.  121),  that  the 
action,  for  the  reasons  above  given,  was  not 
maintainable.  And  semble,  per  Keixt,  C.B., 
and  PiooTT,  B.,  that  plaintimi  were  entitled  to 
relief  under  the  compensation  clanses  of  the 
Canal  Acts.  Dunn  v.  The  Birmingham  Canal 
Company  (Ex.  Ch.),  Q.B.,  34 

CAKRixits  BT  Bailwat — negligenee :  cattle:  injury 
caused  by  restlessness] — 'The  0.  N.  B.  Go.  and  the 
defendants  agreed  that  a  complete  and  full  system 
of  interchange  of  traffic  should  be  established  from 
all  parts  of  one  company  and  beyond  its  limits, 
to  all  parts  of  the  other  company  and  beyond 
'  its  limits,  with  through  tickets,  through  rates 
and  invoices,  and  interchange  of  stock  at  junc- 
tions, the  stock  of  the  two  companies  being 
treated  as  one  stock.  The  agreement  provided 
for  the  division  of  the  traffic  The  plaintiff, 
wishing  to  send  a  cow  from  D.  to  S.,  went  to 
the  station  of  the  G.  IT.  R.  Co.  atD.  and  booked 
her  for  S.  by  the  defendants'  line.  He  signed  a 
contract,  by  which  it  was  agreed  that  the  cow 
was  to  be  conveyed  upon  certain  conditions, 
one  of  which  was  as  fulowB— "  The  G-.  N.  B. 
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Co.  giTe  notice  that  they  convey  horses,  cattle, 
sheep,  pigs  and  other  lire  stock  in  waggons, 
subject  to  the  following  condition:  That  they 
will  not  bo  responsible  for  any  loss  or  injury 
to  any  horse,  cattle,  sheep  or  other  animal,  in 
the  receiving,  forwarding  or  delivering,  if  such 
damage  be  occasioned  by  the  kicking,  plunging 
or  restiveness  of  the  animal."  The  cow  was  put 
into  a  truck  belonging  to  the  defendants,  and 
was  conveyed  to  S.,  where  a  servant  of  the  de- 
fendants, who  was  in  charge  of  the  yard  or 
loading  place,  let  her  out  of  tihe  track,  although 
he  was  cautioued  by  the  plaintiff  not  to  'do  so 
at  that  time.  The  cow  rushed  out  of  the  truck, 
and  after  running  about  the  yard,  got  npon  ,the 
lino  and  was  killed  : — Seld,  per  totam  Curiam, 
having  power  to  draw  inferences  of  fact,  that 
the  0-.  K.  B.  Co.  were  the  agents  of  the  de- 
fendants to  make  the  contract  for  the  carriage 
of  the  cow,  and  that  if  the  defendants  were 
not  protected  by  the  condition  above  set  out, 
an  action  was  maintainable  against  them. 
Held  aUo,yei  Biackbcsn,  J.,  and  Lvsh,  J. 
(Mkixob,  J.,  dissenticnte),  that  the  accident 
to  the  cow  was  attributable  to  the  fact  that 
the  porter  let  her  out  of  the  truck  without 
waiting  a  reasonable  time,  as  he  might  have 
done,  and  that  the  defendants  were  therefore 
liable  to  the  plaintiff  for  tixe  value  of  the  cow, 
GUI  V.  The  Manchester,  <fc.,  Bail.  Co.,  Q.B.,  89 

Cabbibbs  by  Bailwat  (continued)  —  late  de- 
livery of  goodt:  non-acoeptanee  of  goods  by 
consignee:  special  notice  to  carrier:  damages'] 
—  Plaintiffs  in  the  beginning  of  the  year 
1871,  contracted  to  supply,  at  it.  a  pair, 
a  large  quantity  of  shoes  to  H.  &  Co.,  who 
required  them  to  fulfil  a  contract  for  the  supply 
of  the  French  army  during  the  late  war.  The 
Inst  day  for  delivery  by  plaintiffii  was  the  3rd 
of  February,  1872,  and  all  shoes  not  so  delivered 
.  would  be  thrown  back  on  plaiati£&'  hands. 
FlaintifBg  delivered  a  certain  quantity  of  shoes 
to  defendants  (the  Midland  Bailway  Company) 
at  Kettering,  consigned  to  H.  &  Co.,  in 
London,  in  time  to  be  delivered  on  that  day. 
Notice  was  given  to  the  station  master  that 
plaintiffs  were  under  contract  to  deliver  on 
that  day,  and  if  not  so  delivered  the  shoes 
would  y»  thrown  on  plaintiff'  hands,  bat 
no  further  information.  The  shoes  were  not 
delivered  by  defendants  till  the  morning  of 
the  next  day,  and  were  rejected.  Plaintiffs, 
using  their  ntmost  endeavours,  could  only  sell 
the  rejected  shoes  at  2«.  9d.  a  pair,  and  in  con- 
sequence of  the  cessation  of  the  war  the  con- 
signees, but  for  their  French  contract,  could 
not  have  sold  them  at  a  higher  prio*  ?ven  if 
duly  received.  Defendants  paid  into  Court  20/., 
which  was  sufficient  to  cover  the  incidental  ex- 
penses and  the  ordinary  damages  to  which 
plaintiffs  would  be  entitled,  but  the  latter 
claimed  to  be  entitled  to  recover  the  difference 
between  is.  and  2s.  9d.  a  pair: — Held,  by  the 
majority  of  the  Court  of  Ezcheqner  Chamber, 
ftilirming  the  judgment  of  the  Court  of  Common 


Pleas  (41  Law  J.  Bep.  (n.s.)  0J>.  264),  tliat 
plaintiffs  were  not  entitled  to  recover  the  said 
difference.  Bom  \.  The  Midland  Bail.  Co.  (Ex. 
Ch.),  C.P.,  69 
Whether  the  rule  in  Hadleg  v.  Baxendale  is  law 
seems  questionable.    Ibid. 

—  of  passengers :  agreement  by  passenger  to 
travel  at  his  own  risk]  —  Declaration,  that 
plaintiff  was  received  by  defendants,  a  railway 
company,  as  a  passenger  to  bo  safely  carried  on 
their  railway  on  a  journey  from  Fiel  Pier  to 
Carlisle,  and  that  defendants  so  negligently 
managed  the  railway  and  the  traffic  npon  it  that 
a  collision  took  place,  by  which  pUuntiff  was 
injured.  Flea,  that  plaintiff  was  received  as  a 
passenger  under  an  agreement  that  he  should 
travel  at  his  own  risk.  Beplication,  that  it  was 
by  reason  of  gross  and  wilfiil  negligence  and 
mismanagement  of  defendants  that  the  colli- 
sion took  place : — Hdd,  that  the  replication  was 
bad,  for  the  agreement  stated  in  the  plea  must 
be  taken  to  include  the  negligence  mentioned 
in  the  replication.  Macauiey  v.  2%<  Fumets 
Bailvay  Co.,  Q.B.,  4 

^—  of  passengers:  liahUityfor  negligence  of  another 
oomptny  in  exereite'qf  running  potvert] — Under 
an  agreement  embodied  in  an  Act  of  Parliament, 
the  M.  Bailway  Company  granted  running 
powers,  on  the  payment  of 'a  mileage  charge, 
over  a  portion  of  their  own  line  to  the  L.  Bail- 
way  Company,  and  regulated  by  their  own 
Servants  the  passage  of  all  the  traina  of  botii 
companies  over  such  portion.  Through  the 
negligence  of  the  servants  of  the  L.  Company  in 
the  exercise  of  the  running  powers,  a  train  of 
that  company  ran  into  a  train  of  the  H.  Com- 
pany, by  which  the  M.  Company  were  carrying 
a  passen^r  in  fulfilment  of  a  contract  over 
such  portion  of  their  line.  The  servants  of 
the  ]£.  Company  were  not  guilty  of  any  negli- 
gence : — Held,  that  the  H.  Company  were  not 
liable  to  the  passenger  for  the  injuries  caused 
^  the  collision,  since  the  servants  of  the  L, 
Company,  whose  negligence  caused  the  collision, 
were  not  concerned  in  the  carriage  of  the  pas- 
senger, and  were  not  employed  by,  or  onder  the 
control  of,  the  M.  Company.  Wright  v.  7%t 
Midland  BaU.  Co.,  Ex.,  89 

-^—  of  passengers :  carriage  door  left  w^attened  : 
contributory  negligence]  —  The  plaintiff  in 
company  with  his  brother,  was  travelling  by 
an  underground  railway.  While  the  train  was 
in  motion  he  ^t  up  for  the  porpoee  of  looking 
out  of  the  window,  in  order  to  point  out  some 
object  to  his  brother,  and  placed  his  hand  against 
a  bar  which  went  across  the  carriage  window, 
when  the  door  flew  open,  and  he  fell  oat  and 
was  injured : — Held,  by  the  Exchequer  Chamber, 
npon  the  aigument  of  a  rule,  to  enter  the  verdict 
for  the  defendants,  on  the  ground  that  there  was 
no  evidence  of  negligence  to  go  to  the  jury,  that 
the  rule  must  be  discharged,  as  the  question 
whether  the  omission  to  fasten  the  door  was  the 
cause  of  the  accident  was  rightly  left  to  the  jury. 
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Per  KJnxT,  C.B.— That  aanimiiig  that  the 
question  of  eontribntoi;  negligence  could  be 
taken  into  account  in  conuderine  irhether  the 

Slaintiff  had  established  &  prima  fame  case,  that 
lere  was  no  eTidence  of  contributory  negli- 
gence on  the  part  of  the  plaintiff.  Gtt  t.  The 
Mitropolitan  Baa.  Co.  (Ex.  Ch.),  Q.B.,  lOfi 

_-  of  passengers :  injury  by  removing  a  passenger 
from  a  railviay  carriage  under  mistake] — By  the 
rales  and  bye-lavs  of  a  lailvaj  company  the 
porteis  were  dirocted  to  prevent  passengers  firom 
leaving  trains  vhilst  in  motion,  and  to  do  all  in 
their  po-wer  to  promote  the  comfort  of  the  passen- 
gers and  interests  of  the  company,  and  specially 
given  powers  of  removal  under  certain  specified 
drcumstances  not  applicable  to  the  particnlar 
case.  And  it  was  found  by  a  case  stated  in  an 
action  for  injury  to  a  passenger  in  his  removal 
from  a  carriage  by  a  porter  under  the  mistaken 
idea  that  he  was  in  a  wrong  train,  that  he  was 
violently  removed  just  as  the  train  was  moving; 
that  it  was  the  duty  of  the  porters  to  prevent 
passengers  going  by  wrong  trains  as  far  as 
possible;  but  if  they  were,  to  request  them 
to  alight,  and  on  refusal,  report  them  with  a 
view  to  charging  an  excess  of  fare,  but  not 
remove  them: — Held,  by  the  Court  of  Ex- 
chequer Chamber,  affirming  the  decuion  of  the 
Court  of  Common  Fleas  (41  Law  J.  Eep.  (h.s.) 
CJP.  278),  that  there  was  evidence  of  the 
prater  having  acted  within  the  scope  of  his 
authority  and  abused  it,  and  that  the  company 
were  responsible.  Bayley  v.  The  Manchester, 
Sheffield  and  Imoolnshire  Sail.  Co.  (Ex.  Ch.) ; 
CJ.,  78 

—  eommunieatuyn  ietweenpastengertandguardl 
— A  railway  train  is  or  is  not  within  the  opera- 
tion of  section  22  of  the  Railways  Begnlation  Act, 
1868  (which  requires  railway  companies  to  pro- 
vide communication  between  passengers  and 
guard  when  a  train  runs  twenty  miles  without 
stopping),  according  to  the  actual  instructions 
as  to  stopping  given  to  the  company's  servants 
in  charge  of  the  train.  And  therefore  where 
the  primary  cause  of  an  accident  to  a  train  not 
provided  with  such  means  of  communication 
was  the  breaking  of  a  wheel-tire  (without  any 
negligence  on  the  part  of  the  company  or  their 
servants),  and  several  minutes  elapsed  between 
the  first  shock  felt  by  the  passengers  and  the 
actual  disaster  resulting  in  the  mischief  com- 
plained of,  it  was  properly  lefb  to  the  jury  to 
say — First,  What  was  the  effect  of  the  company's 
time  tables  taken  together  with  the  special  in- 
structions given  to  their  servants  with  regard 
to  the  train  in  question  ?  and  second.  Whether 
the  absence  of  the  statutory  precaution  was 
conducive  to  the  accident  which  occurred? 
Blamires  y.  T%e  Lancashire  and  Yorkshire  Sail. 
Co.  (Ex.  Ch.),  Ex.,  182 

CiiBTioBAKi — ^lime  for  application  for  to  remove 
order  of  quarter  sessions.  S.  v.  The  Justices  of 
Brecknockshire  (M.C.,  135),  Q.B.,  233 


Ojujmxrc— common  imUresi  its  tub/iet-matter  of 
dispute:  relationship'] — Declaration  that  H.,  a 
brother  of  defendant  and  a  cousin  of  plaintiff,  had 
died  leaving  landed  estates  and  personal  property, 
and  defendant  was  heir-at-law  of  deceased  and 
one  _  of  his  next  of  kin,  and  deceased  died 
leaving  a  will  whereby  his  property,  real  and 
personal,  was  left  to  persons  other  than  plaintiff 
and  defendant,  and  plaintiff  believed  that  such 
will  revoked  a  former  will  by  which  testator 
had  bequeathed  certain  property  to  plaintiff, 
and  in  consideration  that  plaintiff  would  take 
the  necessary  steps  to  contest  the  validity  of  the 
said  will  and  would  advance  certain  moneys 
and  obtain  evidence  for  such  purpose,  and  in- 
struct an  attorney  in  that  behalf,  defendant  pro- 
mised that  he  would  pay  to  plaintiff  one  half  of 
any  personal  property  and  convey  to  him  a 
moiety  of  any  landed  estates  he  might  recover 
or  which  might  come  to  him,  defendant^  by 
reason  of  the  taking  of  ench  proceedings  for 
the  setting  aside  of  such  will ;  and  plaint^  took 
such  steps  as  aforesaid  and  advanced  certain 
moneys  and  instructed  an  attorney,  and  a  largo 
sum  of  money  was  thereby  recovered  by  de- 
fendant, and  the  said  will  was  declared  invalid, 
and  defendant  became  entitled  to  and  obtained 
possession  of  large  landed  estates  of  the  de- 
ceased. Breach,  that  defendant  had  not  paid 
to  plaintiff  half  the  personal  property,  or  con- 
veyed to  him  one-half  of  the  real  estates  -.—Held, 
on  demurrer,  that  the  declaration  was  bad,  for 
the  agreement  being  to  advance  money  and  ' 
procure  evidence  for  the  purpose  of  a  suit  in  con- 
sideration of  a  share  in  what  was  recovered  by 
it,  was  prima  faoie  invalid  on  the  ground  of 
champerty,  and  that  the  relationship  of  the 
parties,  and  the  other  circumstances  stated  in 
the  declaration,  did  not  give  plaintiff  such  an 
interest  in  the  suit  as  to  alter  the  nature  of  the 
transaction.    Hutley  v.  Hutley,  Q.B.,  62 

Chaetbh-Pabtv— «>y(^« ;  illegality:  Contagious 
Diseases  {Animals)  Act,  1869:  order  in  council] — 
A  charter-party  was  made  in  France,  by  which  it 
was  stipulated  that  the  ship  should  proceed  to 
Trouville,  a  port  in  France,  and  should  there 
load  a  cargo  of  hay,  and  procood  therewith 
direct  to  London  ;  aU  cargo  to  be  brought  and 
taken  fix)m  the  ship  alongside.  The  agent  of 
defendant,  the  charterer,  told  the  master  that 
the  consignors  would  require  the  hay  to  be  de- 
livered at  a  particular  wharf  in  Deptford  Creek, 
and  that  he  should  proceed  there  on  his  arrival 
in  London,  which  he  promised  to  do.  On 
arriving  in  the  Thames,  he  was  informed  that 
b^  an  order  in  council  made  under  the  Conta- 
gious Diseases  (Animals)  Act,  1869,  it  was 
illegal  to  land  in  Great  Britain  hay  brought  firom 
France.  The  order  in  council  was  in  existence 
when  the  charter-party  was  entered  into,  but 
neither  of  the  parties  knew  of  it,  nor  did  the 
shipowner  contemplate  any  violation  of  the  law. 
Defendant  after  a  time  exported  the  hay,  and 
the  shipowner  brought  an  action  against  him 
to  recover  damages  in  respect  of  the  detention 
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of  tbe  Bhip : — EM,  that  nnder  tb«M  dieimi- 
stances  de^ndant  could  not  set  vp  as  a  defence 
that  tfaeToyage  was  illegal.  Waugh  t.  Morrii, 
Q.B.,  67 

CHABT8B>FABTr  (continued)  —  warranty:  «*- 
pecUd  to  he  at  A.  about  the  15th  of  December] 
— In  a  chaiter-party,  dated  lith  ■  Kovem- 
ber,  1871,  defeucunt's  ship  was  chartered  to 
plaintiff  as  follows — "  It  is  this  day  mutually 
agreed  between  Messrs.  M.  &  S.,  of  the  good 
British  steamship  Certs,  of  the  measurement, 
&c,  whereof,  &c.,  is  master,  expected  to  be  at 
Alexandria  about  the  16th  of  December,  and  the 
plaintiff,"  &c.,  &c.  The  declaration  setting 
out  the  charter-party  alleged  as  a  breach  t^t 
the  ship  was  not  then  expected  to  be  at  Alexan- 
dria alxiut  that  day,  but  wag  then  in  such  part 
of  the  world  and  under  such  engagements  that 
the  ship  could  not  perform  her  said  engage- 
ments and  airire  at  Alexandria  about  the  said 
day: — Held,  on  demurrer,  that  the  statement 
in  the  charter-party  was  a  warranty  or  condition 
that  the  ship  was  then  in  such  a  place  and  under 
such  engagement  as  that  she  might  reasonably 
be  expected  to  be  at  Alexandria  abont  the  day 
mentioned,  and  that  the  breach  was  well  aS' 
signed.     Corkling  t.  ifassey,  C.P.,  163 

A  plea  to  the  above  declaration  set  out  the  posi- 
tion in  which  and  certain  engagements  under 
which  the  ship  then  was,  and  alleged  notice 
thereof  to  plaintjfl^  and  that  the  charter-party 
was  made  subject  to  the  condition  that  the  said 
vessel  should  with  all  convenient  speed  fulfil 
her  said  engagements,  and  then  sail  and  proceed 
to  Alexandria,  and  averred  performance  of  the 
said  condition : — Held,  that  uie  plea  was  a  good 

Eloa  upon  the  authority  of  Young  v.  Autien  (38 
AW  J.Rep.(K.s.)C.F.238).    Ibid. 

•——  prima  fade  evidence  of  damage :  onus  of 
proof] — A  charterer  who  has,  through  the 
shipowners'  default  in  not  being  ready  to  load 
at  the  time  agreed  upon,  been  compelled  not 
only  to  pay  increased  freight,  but  also  to  pay  a 
higher  price  for  the  article  to  be  shipped,  is — 
in  the  absence  of  evidence  that  he  will  be  able 
to  sell  at  a  corresponding  increased  price  at  the 
port  of  delivery,  or  of  other  evidence  that  ho 
will  not  be  a  loser  —  entitled  to  recover  as 
damages  the  additional  price  paid  as  well  as 
the  difference  in  freight.  Ftathereton  T.  WU- 
kineon,  Ex.,  78 

—  See  Demurrage. 

Chxthch — right  of  presentation  to  ineumbency:  elec- 
tion of  truetee  under  6  Geo.  4.  c.  103] — Under 
6  Geo.  4.  c.  1 03,  a  church  building  Act,  where 
only  one  subscriber  of  501.  is  left  surviving,  and 
only  one  trustee  by  election,  the  incumbent 
of  the  parish  becomes  trustee  ex  officio  jointly 
with  tbe  surviving  trustee  by  election,  and,  on 
the  death  of  the  latter  within  forty  years,  en- 
titled to  nominate  on  the  vacancy  in  the  incum- 
bency of  the  church.  Allen  v.  7%e  Bishop  of 
Gloucesier  and  Bristol,  (EX.),  C.P.,  299, 


OsovmwAB3am—tl«eiio»  of  by  perpetual  eureOe 
under  canon  gs] — ^A  perpetual  cnrste  is  a 
"  minister  "  within  the  Act,  the  general  cnstom 
founded  on  canon  89  by  which  churchvardena 
in  every  parish  are  to  be  chosen  by  the  joint 
consent  of  the  minister  and  the  parishionen, 
and  if  they  cannot  agree,  one  by  the  ministw 
and  another  by  the  parishioners.  B.  v.  Allen, 
O.B.,  87 

CoxKiTicDrr — second  committal  for  same  defoott. 
See  County  Court. 

CoxMON — exclusive  right  of  pasture:  endence]— 
Where  an  exclusive  right  of  pastorage  had  been 
ei^oyed  for  a  long  series  of  years,  bnt  was  des- 
cribed in  various  documents  as  a  right  of  com- 
mon,  the  Court  held  as  a  eondnsion  of  fact 
that  such  description  did  not  ent  down  the  ex- 
clusive right  so  established  by  oaer.  Johnton 
V.  Betmes  (Ex.  Ch.),  C.F.,  259 

CoMPAKT — liabHiiy  of  trantferee  upon  an  implied 
contract  to  indmnify  transferor  against  loss  on 
shares] — On  the  4th  of  September,  1865,  plaintiff 
sold  to  defendant  twenty  shares  in  a  joint-stock 
company.  On  the  8th  he  executed  a  transfer  to 
defendant,  who  paid  the  purchase  money,  and 
caused  the  tmnsfer  to  be  registered  by  the  oom- 
panyon  the  4th  of  December.  On  the  20th  of 
March,  1866,  defendant  transferred  the  shares 
to  M.  On  the  18th  of  April,  1866,  the  com- 
pany stopped  payment,  and  on  the  8th  of  May, 
1866,  was  ordered  to  be  wound  up.  On  the 
24th  of  July,  1866,  M.  was  placed  on  the  A.  list 
of  oontributories,  being  the  list  of  existing 
members.  On  the  30th  of  October,  1866,  ]£. 
executed  a  deed  of  inspectorship.  An  order 
was  made  upon  M.  to  pay  a  call  of  40/.  a  share, 
but  he  did  not  pay,  and  the  liquidators  failed 
to  get  any  payment  out  of  bis  estate.  On  the 
6th  of  December,  1867,  plaintiff  and  defendant 
were  placed  on  a  B.  list  of  oontributories  as 
post  members  in  respect  of  the  shares.  On  the 
27th  of  December,  1866,  defendant  executed  a 
deed  of  inspectorship,  under  sect.  192  of  the 
Bankruptcy  Act,  1861,  which  was  registered  on 
the  29th  of  December,  1867.  On  the  20th  of 
March,  1869,  the  Court  ordered  defendant  to 
pay  a  call  of  402.  a  shore,  but  he  did  not  do  sot 
and  on  the  10th  of  May  plaintiff,  in  pursuance 
of  an  agreement  of  compromise  made  between 
himself  and  the  official  liquidator,  paid  the  sum 
of  161.  per  share  in  respect  of  the  twenty  shares 
sold  by  him  to  defendant : — HJdd,  that  he  had  a 
right  to  recover  from  defendant  the  sums  paid 
npon  an  implied  contract  by  defendant  to  in- 
demnify him  against  loss  and  liability  upon  the 
shares  transferred.  KMoek  v.  Enikoven,  Q.B., 
174 

—  debentures  are  not  negociable  instrunients] — 
A  company  incorporated  under  the  Companies 
Act,  1 862  (25  &  26  Vict.  c.  89),  issued  a  debenture 
nnder  the  seal  of  the  company  and  counter- 
signed by  two  of  the  directors  and  the  secietaiy. 
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By  it  the  company  promised,  subject  to  condi- 
tions endorsed,  to  pay  to  the  bearer  the  sum 
of  1002.  upon  the  Ist  of  May,  1872,  or  upon  any 
earlier  day  upon  which  it  should  be  entitled  to 
be  paid  off  or  redeemed  according  to  the  condi- 
tions. By  the  conditions  the  company  contracted 
not  only  to  pay  the  money,  but  also  to  cause 
a  portion  of  the  debentures  to  be  drawn  in  a 
stipulated  manner.  Of  late  years  a  custom 
of  trade  had  prevailed  to  treat  such  bonds  as 
negociable  instruments  •.—Held,  that  the  deben- 
ture was  not  a  negociable  instrument,  and  that 
therefore  where  it  had  been  stolen  from  the 
owner,  no  action  could  be  maintained  upon  it 
against  the  company  by  a  person  who  claimed 
throng  the  thief.  Orouck  v.  I%e  Credit  Fonder 
Company,  Q.B.,  183 

— ^  itim  of  debentures:  vltra  viret:  penonal 
liaJbilUy  of  directors  for  money  borrowed  to 
pay  of  debentures] — The  directors  of  a  rail- 
way company  which  had  exhausted  its  statut- 
able powers  of  borrowing  money  on  debentures, 
published  an  advertisement  in  which  they 
stated  they  were  prepared  to  receive  proposals 
for  loans  on  debentures  of  the  company  "  to 
replace  loans  falling  due,"  the  intention  of  the 
directors  being  to  apply  the  money  so  raised  in 
discharge  of  an  equal  amount  of  the  then  exist- 
ing debentures.  In  consequence  of  such  ad- 
vertisement W.  offered  to  lend  500/.  on  the 
debentures  of  the  company.  The  directors 
accepted  such  offer  and  promised  to  issue  a  de- 
benture to  him  when  he  was  prepared  with  the 
money.  On  the  faith  of  this  W.  paid  the  5001., 
and  the  directors  gave  the  money  to  H.  who 
'had  held  debentures  of  the  company,  and  di- 
rected him  to  transfer  a  debenture  for  5001.  to 
W.,  but  H.  kept  the  money  without  transferring 
any  debenture,  upon  which  the  directors  issued 
a  new  debenture  of  the  company  in  favour  of 
W.,  but  which  was  not  binding  on  the  company 
as  it  was  in  excess  of  its  borrowing  powers : — 
Meld,  that  on  these  facts  the  directors  were  to  be 
deemed  to  have  given  W.  a  warranty  that  they 
had  power  to  issue  a  debenture  to  him  which 
was  binding  on  the  company,  and  they  were 
therefore  personally  liable  for  the  breach  of 
such  warranty.     Weeks  v.  Propen,  CJ".,  129 

trustee  and  cestui  que  trust:  oiiigation  to 
register  share  certificates] — H.  &  P.,  who  were 
'  directors  of  the  defendants'  railway  company, 
were  the  registered  holders  of  shares.  They 
held  the  shares  as  trustees  for  the  company. 
After  the  death  of  P.,  H.  became  the  registered 
holder  of  stock  in  which  the  shares  had.  been 
converted,  and  which  he  held  as  trustee.  The 
coupons  or  certificates  for  the  stock  were  ob- 
tained by  H.,  and  he  deposited  them  in  a  bank 
as  a  security  for  an  advance  of  money.  The 
money  was  advanced  by  R.  at  the  request  of 
H.,  who  asserted  that  he  was  the  real  pro- 
prietor. R.  received  the  certiflcates  from  the 
bank.  Ko  deed  of  transfer  was  executed  in  the 
life-time  of  B,,  but  after  his  death  his  widow 
NiiW  Sbbibs,  42. — Imsvx,  Com.  Law. 


required  H.  to  execute  a  transfer,  which  he  did. 
Neither  the  bank  nor  B.  had  given  any  notice 
to  the  defendants  that  they-had  any  claim  on 
the  stock,  and  the  defendants  had  regularly  re- 
ceived the  dividends.  As  soon  us  the  de- 
fendants discovered  the  firaud  committed  by  H., 
they  gave  notice  to  the  widow  of  B.  that  H.  had 
no  right  to  mortgage  the  stock,  as  it  stood  in  his 
name  merely  as  trustee,  and  they  refused  to 
enter  her  name  upon  the  register  as'  proprietor 
of  the  stock: — Held,  that  H.,  as  a  trustee,  had 
no  right  to  hold  the  certiflcates ;  that  the  de- 
fendants by  allowing  him  to  hold  them  bud 
enabled  him  to  hold  himself  out  as  the  pro- 
prietor of  the  stock ;  and  that  the  prosecutrix 
was  entitled  to  a  mandamus  commanding  the 
defendants  to  enter  her  name  as  proprietor  of 
the  stock.  Bobton  r.  Shropshire  Union  Railways 
and  Canal  Co.  (Ex.  C3i.),  Q.B.,  193 

'prospectus  omitting  statement  of  a  contract 
to  qualify  directors:  bondholder:  pleading  em- 
barrassing]— The  38th  section  of  the  Com- 
panies Act,  1867  (30  &  31  V^ict  c.  131\  enacts 
that  "every  prospectus  of  a  company  "shall 
specify  the  dates  and  names  of  the  parties  to 
any  contract  entered  into  by  the  company,  or 
the  promoters,  directors,  or  trustees  thereof 
before  the  issue  of  such  prospectus ; "  "  and 
any  prospectus "  "  not  specifying  the  same 
shall  be  deemed  fraudulent  on  the  part  of  the 
promoters,  directors  and  officers  of  the  company 
knowingly  issuing  the  same,  as  regards  any 
person  taking  shares  in  the  company  on  the  faith 
of  such  prospectus,  unless  he  shall  have  had 
notice  of  such  contract."  A  declaration,  after 
alleging  the*defendant  to  have  been  director  of 
a  certain  corporation,  and  that  before  the  issue 
of  the  prospectus  the  promoters  of  the  said 
corporation  hud  entered  into  a  contract  with 
the  defendant,  by  which,  in  consideration  of  the 
defendant's  name  appearing  in  the  prospectus 
as  such  director,  the  promotens  were  to  pay  him 
a  certain  sum,  averred  that  such  contract  was 
not  specified  upon  the  prospectus,  and  that  the 
defendant  knew  of  the  said  contract,  and  know- 
ingly issued  the  prospectus  with  fraudulent 
intent  to  induce  the  plaintiff  to  take  bonds  of 
the  said  corporation ;  and  that  the  plaintiff  took 
such  bonds  on  the  faith  of  the  said  prospectus, 
without  having  had  notice  of  the  said  contract ; 
and  by  reason  of  the  aforesaid  fraud  of  the 
defendant  the  plaintiff  lost  the  value  of  the 
said  bonds : — Held,  that  the  declaration  was  bad 
as  a  declaration  on  the  38th  section,  since 
that  section  does  not  apply  to  the  case  of  a 
bondholder,  and  that  the  declaration  if  treated 
as  a  declaration  at  common  law  for  a  fraudulent 
representation,  was  embarrassing,  and  likely  to 
delay  the  fair  trial  of  the  action,  within  the 
meaning  of  section  52  of  the  Common  Law 
Procedure  Actt  1852.  Cornell  v.  Tbrrens;  Same 
V.  Hay;  Same  v.  Massa/,  C.P.,  138 
Quare,  if  section  38  of  30  &  31  Vict.  c.  131,  gives 
a  cause  of  action  where  a  prospectus  is  issued 
contrary  to  that  section.  Ibid. 
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CoMPANT  (continued) — Eegististion  of  stock  in 
name  of  married  woman.    See  Married  Woman. 

CouPENSATioN — Landt  Clauses  Consolidation  Act, 
1846:  lands  injuriously  affected]  —  Plaintiff 
carried  on  bnsiness  in  premises  consisting  of  a 
house,  warehouse,  stables,  &c.,  near  a  draw-dock 
leading  into  the  Bivar  Thames.  The  dock  was 
free  and  public,  bat  was  prindpally  used  by  the 
plaintiff  and  certain  other  paraons  whose  pre- 
mises were  in  proximity  to  it.  A  roadway 
existed  between  the  edge  of  the  dock  and  the 
plaintiff's  premises,  which  had  an  enhanced 
market  value  by  reason  of  their  proximity  to 
the  dock.  The  defendants  in  making  an  em- 
bankment under  their  private  Acts  filled  up  and 
destroyed  the  dock ;  and  thereby  the  plaintiff^s 
premises  became  diminished  in  value  in  the 
market: — Held,  by  the  Court  of  Exchequer 
Chamber  (Cleasbt,  B.,  dissentiente),  affirming 
the  judgment  below,  that  the  plaintiff  was  en- 
titled to  compensation  under  8  &  9  Vict,  c, 
18.  s.  68,  as  his  land  had  been  injuriously 
affected  by  the  defendants'  works.  IfCarthy 
y.  The  Metropolitan  Board  of  Works,  C.P.,  81 


^—  for  injury  to  cattle  by  not  fencing. 
Bailway  Company. 


See 


■  ■    ■  in  case  of  accidental  death.    See  Damages. 
And  see  Canal  and  Canal  Company. 

CoirrAoiocs  Dibbasbs  (Animals)  Act.  See  Amend- 
ment, 


CoirrHKFT   OF   ComtT— Commitment  for. 
County  Court. 


See 


ComBACT — sale  (jf  goods  to  be  ddivered  by  instal- 
ments: breach  as  to  one  instalment :  continuation 
contract] — Plaintiifi  agreed  to  take  from  de- 
fendants, "  say  about  6,000  to  8,000  tons  of  coal 
....  put  into  our  waggons  at  the  coUiery ;  de- 
livery to  commence  from  1st  of  July  next,  and 
to  be  taken  in  about  equal  monthly  quantities 
over  the  next  twelve  months,"  &c  Defendants 
agreed  to  supply  the  coal,  "to  be  delivered 
into  your  waggons  at  our  collieries,  in  equal 
monthly  quantities  during  period  of  twelve 
months  from  the  1st  of  July  next,"  &c.  Up  to 
the  1st  of  August  plaintiff  only  supplied 
waggons  sufficient  to  take  away  158  tons  of 
coal,  whereupon  defendants  gave  them  notice 
that  they  cancelled  the  agreement : — Held,  in  an 
action  by  plaintiffs  to  recover  damages  in  re- 
spect of  the  refusal  by  defendants  to  deliver 
anymore  coal,  that  defendants  were  not  justi- 
fied in  cancelling  the  agreement  in  consequence 
of  plaintiffs'  failure  to  send  waggons  in  the  first 
month  sufficient  to  take  away  the  quantity  of 
co<il  agreed  to  be  delivered  in  that  month. 
Hoare  v.  Bennie  (29  Law  J.  Rep.  Ex.  73)  ques- 
tioned.   Simpson  r.  Crippin,  Q.B.,  28 

——  breach  of  contract  for  sale  of  goods  to  be 
ddivered  by  tnstahnents :  postponement  of  ddi- 


ven/  by  consent:  mtmorandum  tciihin  ».  \7  of 
Statute  of  Frauds]— In  October,  1870,  defend- 
ants sold  to  plaintiff  2,000  tons  of  iron  by  two 
contracts  in  writing  duly  signed,  each  of  which 
was  in  these  terms — "Sold  to  (plaintiffii)  1,000 
tons  of  Ferryhill  pig  iron  in  equal  quantities  of 
grey  forge,  mottled,  and  white,  price  60s.  per 
ton,  delivered  at  tiieir  (plaintifi')  siding.  Deli- 
very in  monthly  quantities  over  1871,  or  sooner 
if  required.  Payment  by  their  four  months' 
acceptance  from  the  10th  of  the  month  fdlow- 
ing  delivery."  No  iron  was  required  by  plaintifi 
or  delivered  by  defendants  in  1870.  In  1871 
defendants  delivered  some  of  the  iron  by  instal- 
ments, but  never  so  much  as  one-twelfth  of 
2,000  tons  in  any  one  month  except  December, 
being  continually  requested  by  plaintiff  to  with- 
hold deliveries,  sometimes  until  the  end  of  the 
current  mouth,  and  sometimes  until  farther 
orders.  These  requests  were  made  by  lette -,  and 
defendants  replied  by  letter  signifying  their 
assent.  In  December  plaintifb  gave  defendimts 
notice  that  they  should  require  the  rest  of  the 
2,000  tons  to  be  delivered  before  the  end  of  the 
year.  Defendants  delivered  more  than  one- 
twelfth  of  2,000  tons,  and  refused  to  deliver  the 
remainder.  Plaintiflb  having  sued  for  broach  of 
contract, — Held,  per  Kbllt,  C.B.,  and  Pioott, 
B.,  that  the  contract  was  for  the  delive^  of 
2,000  tons  in  equal  quantities  in  each  of'^the 
twelve  months,  and  that  ther«  was  in  fact  no 
new  contract  to  deliver  the  monthly  deficiencies 
at  some  subsequent  time ;  that  no  such  new  con- 
tract could  be  implied  in  law;  and  that  the 
action  was  therefore  not  maintainable.  Per 
Mabtcn,  B.,  that  plaintiffii  when  they  requested 
the  deliveries  to  be  withheld,  intended  that  die 
entire  quantity  of  2,000  tons  should  eventually 
be  delivered,  and  that  defendants  underatood 
this  to  be  plaintiff'  intention,  and  that  (on  the 
principle  of  Ogle  v.  Vane)  the  plaintiffs  were 
entitled  to  recover  the  difference  between  the 
contract  price  of  the  undelivered  remainder,  and 
the  market  price  at  the  time  when  the  defend- 
ants refused  to  deliver.  J^s  ▼.  The  Rosedale 
and  Ferryhill  Iron  Co.,  Ex.,  186 
Seinble  per  Kklly,  C.B.,  and  FieoTr,  B.,  that  as- 
suming there  was  a  contract  to  postpone  the 
deliveries,  it  would  not  be  binding  within  a.  17 
of  the  Statute  of  Frauds,  if  not  in  writing.  P6r 
Habtin,  B.,  that  it  did  not  fall  within  t£at  sec- 
tion, because  it  was  a  contract  not  for  tiie  sale 
of  goods  but  for  the  delivery  of  goods  already 
sold.    Ibid. 

■  alternative  promise:  construction  of  eontmei 
alleged  in  declaration] — A  declaration  alleged 
that  defendant  received  certain  billa  of  lading 
and  drafts  on  the  terms  that  on  the  acceptance  (J 
the  latter  by  one  B.,  the  former  should  bo  de- 
livered to  him,  that  defendant  should  present 
such  accepted  drafts  to  B.  for  payment,  and  re- 
mit to  plaintiff  the  proceeds  if  the  same  should 
be  paid,  and  if  the  said  drafts  i^ould  not  be 
paid,  either  return  the  same  to  plamtif^  or  pay 
him  the  amount,  for  rewaid  to  dafendant;  Uat 
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ereiything  happened  to  entitle  plaintiff  to  hare 
the  drafts  retnrned  or  the  amonnt  thereof  paid 
by  defendant,  yet  defendant  did  not  return  the 
said  drafts,  nor  did  he  pay  plaintiff  their  amonnt. 
Judgment  went  by  default,  and  it  appeared  that 
the  drafts  were  of  no  value : — Hdd,  by  the  ma- 
jority of  the  Court  (Kbatiho,  J.,  Bbbtt,  J., 
and  Obovb,  J.),  that  the  true  construction  of 
the  declaration  was  that  defendant  promised  if 
he  did  not  return  the  drafts  to  pay  their 
amount,  which  was  therefore  leooTerable ;  but 
per  BoTux,  C.J.,  the  contract  alleged  was  only 
alternative,  to  return  the  drafts  or  pay  their 
amount,  and  that  only  the  nominal  damages 
arising  from  the  least  bnrthensome  altematiTe 
were  reooverable.   DtveriU  v.  Bumell,  C.P.,  21-4 

_  voidable  not  void:  drunkenness:  ratification'] 
— A  contract  made  when  one  of  the  parties 
to  it  is  so  drunk  as  to  be  incapable  of  transacting 
business  or  knowing  what  he  is  about  is  not  void 
but  voidable  only,  and  maybe  enforced  against 
him,  if  ratified  after  he  becomes  sober;  and 
this,  though  his  condition  was  known  to  the 
other  party  to  the  contract  at  the  time  of  making 
it.   MattMwt  V.  Baxter,  Ex.,  78 

—  Contract  or  tort.  See  Taxation  of  Costs. 
And  see  Auction.  Carriers  by  Railway. 
Pamages.  Charter-party.  Marine  Insurance. 
Master  and  Servant.  Principal  and  Agent, 
Vendor  and  Purchaser. 

CoMTUiBUTOST.    See  Company. 

CoNVSBSiON  OF  QooDS.    See  Trover. 

CoFTBOLD — admittanee  ofremaindeman:  rvht  to 
compel  admittance  of  termor  for  gears] — Defen- 
dant's uncle,  who  .was  tenant  in  fee  of  lands  in 
the  manor  of  B.,  according  to  the  custom  of  the 
manor  devised  his  estate  for  a  term  of  600  years 
upon  certain  trusts,  and,  subject  to  the  term,  to 
defendant  in  fee.  Upon  the  death  of  the  unde, 
the  lord  admitted  defendant,  who  was  an  in- 
fant, and  received  a  full  fine  in  respect  of  the 
admittance.  The  lord  further  insisted  that  the 
trustees,  the  termors  for  600  years,  should 
also  be  admitted,  and  should  pay  a  fijie  in  re- 
spect of  that  term.  They  refused  to  do  so,  where- 
upon, after  proclamation,  he  seised  guousgue 
and  brought  ejectment  to  try  his  right  to  the 
adcUtional  fine :  — Held,  a£Brming  the  judgment 
of  the  Court  of'Queen's  Bench  (41  Law  J.  Bep. 
(n.8.)  Q.B.  263),  that  he  was  not  entitled  to  the 
fine,  and  could  not  maintain  the  action.  Eoering- 
hamy.  IixUH'Ez.  Ch.),  (^.,203 

CoFTBiOHT — infringemmt ;  etufravinge :  fair  lue  by 
one  author  of  anothet'e  puSlicatioHs] — Between 
1 849  and  1867  thereappwired  in  the  weekly  num- 
bers of  "Punch"  many  woodcuts  caricaturing 
Napoleon  IlL  In  1871  defendant  published  a 
bode,  of  which  Part  I.  consisted  of  a  letter-press 
history  of  Napoleon's  life.   Part  II.  was  called, 


"  The  same  story  as  told  by  popular  caricatures 
of  the  last  thirty  years,"  and  consisted  of 
woodcuts  copied  from  many  English  and  foreign 
publications.  Nine  of  theee  were  exact  copies 
in  reduced  size  of  the  whole  or  part  of  the  nine 
woodcuts  which  had  appeared  in  nine  separate 
numbers  of  "  Punch  "  during  the  above  period, 
and  were  inserted  without  any  acknowledge- 
ment that  they  had  appeared  in  "  Punch."  The 
registered  proprietors  of  "  Punch  "  brought  an 
action  for  this  infringement  of  their  copyright 
in  the  above  nine  numbers  of  "  Punch,"  each  of 
which  was  described  in  the  declaration  as  a 
"book  or  sheet  of  letter-press."  The  Court 
having  found  as  a  fact  that  defendant's  book  was 
published  with  the  same  object  as  "  Punch," 
namely,  to  amuse  the  public  and  to  make  a 
profit  by  the  sale, — HM,  therefore,  that  there 
had  been  an  infringement.  Bradbury  v.  Bbtten, 
Ex.,  28 

CoBFOBATioif— ^TdfU  of  omtuity  by  resolution  not 
under  moJ]— Certain  trustees  were  created  by 
Statute  a  body  corporate,  for  the  mansgement  of 
the  navigation  of  a  river,  with  a  common  sea]  and 
perpetual  succession.  The  Statute  empowered 
them  to  levy  tolls,  and  enacted,  "  That  it  shall 
be  lawful  for  the  trustees,  from  time  to  time, 
to  pay  and  allow  to  any  officer  or  servant  of 
the  trustees  whose  services  may,  from  any  other 
cause  than  that  of  misconduct,  be  no  longer  re- 
quired by  the  trustees,  such  annuity  or  other 
allowance  as,  having  regard  to  length  of  ser- 
vice and  all  the  other  eircnmstances  of  the  case, 
may,  in  tlie  judgment  of  the  trustees,  be  reason- 
able and  proper,  and  the  trustees  may,  horn 
time  to  time,  pay  and  allow  such  annuity  or 
allowance  out  of  the  moneys  which  may  come 
to  their  hands  by  virtue  of  the  powers  and  pro- 
visions of"  certain  Acts.  The  plaintiff,  who 
liad  been  their  clerk  for  forty  years,  having  in 
1866  resigned  owing  to  ill  health,  the  trustees 
duly  passed  a  resolution  (which  was  not  sealed), 
that  nis  resignation  "be  accepted,  and  that  a 
retiring  pension  of  3002.  per  annum,  free  of 
income  tax,  be  granted  to  him  dnring  the  re- 
mainder of  his  life."  The  pension  was  duly 
paid  quarterly  till  the  end  of  1871.  Early  in 
1872  the  defendants,  who  had  meanwhile  been 
substituted  for  the  trustees  by  Statute,  duly 
passed  a  resolution  to  reduce  the  pension  to 
1502.  per  annum,  to  be  paid  during  their  plea- 
sure, and  paid  the  pension  for  the  first  quarter 
of  1872  on  the  reduced  scale : — Held,  that  the 
resolution  of  1866  was  irrevocable,  and  that 
the  plaintiff  could  recover  the  difference  for 
that  quarter  from  the  defendante  by  action. 
Marohant  r.  The  Lee  Conservancy  Board,  Ex., 
141 

Costs — of  defending' action,  when  recoverable. 
See  Bill  of  Lading.  And  see  Attachment  of 
Debt.    Taxation  of  Costs. 

CoTJiiTT  CoTTBT — Contempt  not  eommitttd  in  face  of 
court:  right  to  punish  offender] — ^A  County  Court 
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Judge  has  no  power  to  commit  any  one  for  con- 
tempt which  has  not  occurred  in  the  face  of 
the  Court.  Ex  parU  JoUiffe,  Q.B.,  121 
The  fact  that  the  County  Courts  Act,  9  &  10 
Vict,  c  95  (ss.  113,  114Ji,  gives  a  limited  power 
of  summarily  dealing  with  contempt  committed 
in  &ce  of  the  Court,  but  is  silent  as  to  con- 
tempt committed  out  of  Court,  is  a  strong, 
if  not  conclusive,  argument  against  the  summary 
power  of  a  County  Court  Judge  to  punish 
for  such  contempt.  Ibid. 

County  Cottbt  (continued) — committal  order: 
several  eommittdi  for  same  defauli] — A  judg- 
ment debtor  having  made  default  in  payment  of 
the  judgment  debt  which  had  been  recovered 
against  him  in  the  County  Court,  and  which  he 
had  been  ordered  to  pay  forthwith,  the  County 
Court  Judge  made  an  order  for  his  commitment 
to  prison  for  forty  days.  The  debtor  was 
arrested  thereon,  but  was  subsequently  dis- 
charged on  the  ground  of  his  being  privileged 
at  the  time  of  such  arrest,  as  a  witness  re- 
taming  from  the  sessions.  The  debtor  was 
again,  and  whilst  the  order  for  committal  was 
still  in  force,  summoned  upon  a  judgment 
summons,  and  a  second  order  for  his  com- 
mittal for  the  same  default  in  not  paying  the 
judgment  debt  was  made  by  the  County  Court 
Judge : — Held,  that  the  Judge  had  no  power  to 
make  such  second  order  as  the  first  had  not  been 
executed.    Horenail  v.  Bruee,  C.F.,  140 

Seld  also,  by  Bovili.,  C.  J.,  and  Bsbtt,  J.,  that 
where  a  judgment  debt  is  not  payable  by  instal- 
ments there  is  no  power  under  section  5  of  the 
Debtors  Act,  1869  (32  &  33  Vict.  c.  62),  to 
commit  the  debtor  more  than  once  for  default 
in  not  paying  such  debt.    Ibid. 

-—juritdictvm :  came  of  action  ariting  wholly 
or  in  part  wUMn  dietriet'] — A^verbal  offer  to  buy 
goods  for  more  than  101.  having  been  made  to 
the  vendor's  agent  within  the  district  of  a 
County  Court,  was  communicated  to  the  vendor 
at  his  residence  outside  the  district,  where  he 
accepted  it  and  signed  a  memorandum  wjthin 
sect  17  of  the  Statute  of  Frauds.  This  memo- 
randum with  a  counterpart  he  sent  by  post  to 
the  purchaser,  who  signed  the  counterpart 
within  the  district.  The  vendor  having  de- 
livered the  goods  to  plaintiff's  agent  outside 
the  district,  the  purchaser  issued  a  plaint  in  the 
County  Court  against  the  vendor  to  recover 
damages  for  deficiency  in  weight: — Held,  that 
the  cause  of  action  arose  in  part  in  the  district 
so  as  to  give  the  County  Court  jurisdiction 
under  30  &  31  Vict  c.  142.  b.  1.  /n  re  Oreen 
T.  Beach,  Ex.,  161 

——Signing  case  by  the  Judge.  See  AppeaL 
And  see  Taxation  of  Costs. 

CoviNAirr — limitation  of  covenant  t»  tie  terms  gene- 
ral: what  is  a  branch  of  a  railuxa/] — The  Taff 
Vale  Railway  obtained  a  lease  from  the  trustees 
of  the  Bute  Bodu  at  Caidiff  of  land  which  tiiey 


required  for  the  purposes  of  their  railway.  The 
lease  was  for  250  years.  With  a  view  to 
securing  that  the  proposed  railway  should  not 
be  used  so  as  to  take  custom  from  the  docks 
in  which  they  were  interested,  the  trustees  in- 
serted a  covenant  in  the  lease,  on  the  part  of 
the  railway,  that  the  company,  so  far  as  they 
were  able,  should  cause  all  minerals  which 
should  be  conveyed  upon  their  line,  or  any  part 
or  branch  of  it,  for  shipment,  to  be  shipped  into 
vessels  in  the  Bute  Ship  Canal  (West  Bute 
Dock),  or  in  some  basin  or  cut  thereto  belong- 
ing. Also,  that  when  any  minerals,  &c.,  which 
should  have  been  conveyed  along  the  Taff  V^ale 
Sailway,  or  any  part  or  branch  thereof,  should 
be  shipped  into  any  vessel  in  any  dock  or  basin 
whatsoever  other  than  the  said  Bute  Ship  Canal 
(West  Bute  Dock),  or  in  some  dock,  basin  or 
cut  belonging  thereto,  the  Taff  Vale  Railway 
Company  should  pay  to  the  owners  of  the  said 
Bute  Ship  Canal  for  the  time  being  the  same 
whar&ge  dues  in  respect  of  such  minerals  as 
would  have  been  payable  for  the  same  if  such 
minerals  had  been  shipped  at  the  said  Bate  Ship 
Canal.  After  the  line  of  railway  had  been  con- 
structed on  the  land  so  leased  to  the  Taff  Vale 
Railway  Company,  the  company  took  a  lease 
of  another  line  (the  Fenarth  Ilailway)  which 
terminated  at  Fenarth  Docks  on  the  south-west 
side  of  the  river  Ely,  the  Bote  Docks  being  on 
the  north-east  side  of  that  river.  The  Fenarth 
Docks  and  the  Fenarth  Railway  were  one 
concern;  the  whole  was  leased  by  the  Taff 
Vale  Railway  Company.  The  two  were  con- 
nected at  a  station  on  the  Taff  Vale  Railway: 
— Held,  that  the  Fenarth  Railway  was  not  a 
part  or  branch  of  the  Taff  Vale  Railway ;  that 
the  words  in  the  covenant,  "  any  dock  or  basin 
whatsoever,"  mnst  be  controlled  by  some  limi- 
tation, and  so  controlled,  the  covenant  most  be 
confined  to  any  dock  or  basin  in  connection  with 
the  Taff  Vale  Railway,  or  some  part  or  branch 
of  it,  terminating  in  or  at  a  dock  or  basin,  and 
that  as  the  Fenarth  Railway  was  not  a  part  or 
branch  of  the  Taff  Vale  Railway,  the  covenant 
did  not  apply  to  minerals  shipped  or  unshipped 
at  Fenarth  Harbour,  thongh  they  were  carried 
for  a  certain  distance  along  the  Taff  Vale  Rail- 
way. J%e  Taff  .  Vale  SaU.  Co.  v.  MaonM 
(Hi.) ;  as.,  163 

— -  in  restraint  <^  trade :  mode  of  tMasuring 
distance\ — In  determining  whether  there  has 
been  a  breach  of  a  covenant  entered  into  by  the 
assignor  of  a  lease  of  premises,  used  for  a  par- 
ticular business,  "that  he  would  not  be  con- 
cerned in  that  business  within  a  certain  dis- 
tance of  the  assigned  premises,"  the  distance  is 
not  to  be  measurad  along  the  nearest  practic- 
able route  between  the  two  places  of  business, 
but  along  the  shortest  straight  line  that  can  be 
drawn  from  one  to  the  other  as  on  a  map,  with- 
oat  regard  to  the  curvature  or  the  inequalities  of 
the  surface  of  the  earth, — affirming  the  judg- 
ment below,  41  Law  J.  'Bjea.  (x.8.)  Exch.  28. 
Moufflet  V.  Cole  (Ex,  Ch.) ;  Ex.,  8 
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— ^  to  repair.  See  landlord  and  Tenant.  And 
gee  Mines  and  Mining  Leases.   . 

Damaobs — meanire  of,  in  action  for  breach  of  con- 
tract to  deliver  goods  by  instalment* :  action  before 
last  instalment]  — Where  in  the  case  of  a  con- 
tract for  the  sale  of  goods  to  be  deliyered  during 
certain  specified  times,  the  vendee  treats  a  re- 
pudiation of  such  contract  hj  the  vendor  as  a 
breach  of  the  whole  contract  and  brings  his 
action  for  such  breach  before  the  expiration  of 
the  time  for  its  performance,  the  true  measure 
of  damages  is  the  difference  between  the  market 
and  contract  price  on  each  of  the  times  when 
the  goods  ought  to  have  been  delivered,  and  if 
the  amount  of  such  damages  can  be  diminished, 
because  at  tiie  time  such  repudiation  was  so 
treated  as  a  breach,  it  was  possible  to  have 
made  another  forward  contract  with  some  other 
person  for  the  supply  of  the  goods  during  the 
remainder  of  the  times  contracted  for,  it  is  for 
the  vendor  to  shew  that  such  other  contract 
could  have  been  made.  Boper  y.  Johnson,  C.F., 
65 

.  principU  of  assessing  under  Lord  Camp- 
bdfs  Act:  compensation  for  loss  of  annuity: 
evidence  on  matters  of  opinion :  skiUed  mtness'\ 
— ^In  actions  under  Lord  Campbell's  Act,  9  & 
10  Vict  c.  93,  to  recover  damages  for  the  benefit 
of  a  relative  to  whom  the  deceased  had  cove- 
nanted to  pay  an  annni^  during  their  joint 
lives,  it  is  unobjectionable  to  direct  the  jury 
that  they  'inay  estimate  the  damages  to  the 
annuitant  by  calculating  what  sum  would  buy 
him  an  equally  good  annuity.  That  sum  must 
depend,  in  addition  to  other  contingencies,  on 
the  probable  duration  of  the  lives,  and  to  ascer- 
tain that  it  is  material  to  know  the  average 
duration  of  the  lives  of  persons  of  the^same 
age  as  the  lives  in  question.  Such  average  and 
probable  duration  cannot  be  better  shewn  than 
by  proving  the  practice  of  life  assurance  com- 
panies who  learn  it  by  experience ;  evidence 
may  therefore  be  given  of  such  practice,  and 
tables — which  purport  to  shew  the  average  dura- 
tion of  the  lives  of  persons  of  all  ages  and  the 
value  of  annuities  on  government  or  other  very 
good  security  for  such  lives,  and  to  which 
those  companies  refer  for  information — ^may  be 
consulted  to  shew  what  is  the  average  and  pro- 
bable duration  of  the  lives  in  question,  and  what 
is  the  present  value  of  the  annuity,  provided 
the  attention  of  the  jury  be  called  to  the  dif- 
ference in  value  between  an  annuity  on  govern- 
ment security,  and  one  secured  by  a  personal 
covenant. — ^  held  per  Blacuidbn,  J.,  Kbat- 
INO,  J.,  Gbove,  J.,  Archibald,  J.  {dissentients 
Bbbtt,  J.)  Rowley  v.  The  London  and  North- 
western SaU.  Co.  (Ex.  Ch.),  Ex.,  163 
Per  Brbtt,  J. — In  such  cases  the  only  legal  direc- 
tion to  the  jury  is  tliat  they  must  not  attempt 
to  give  damages  to  the  fuU  amount  of  a  perfect 
compensation  for  the  pecuniary  injury,  but  must 
take  a  reasonable  view  of  the  case,  and  give 
vlukt  tiiey  coneider,  tuider  all  the  drciimstanceSi 


ft  &iT  compensation.  A  direction,  therefon^ 
which  leaves  it  open  to  the  jury  to_  give  the 
present  value  of  on  annuity  «qual  in  annual 
amount  to  the  income  lost,  for  a  period  sup- 
posed to  be  equal  to  that  which  would  have 
continued  if  there  had  been  no  accident,  is  a 
misdirection,  and  any  evidence  (such  as  that 
instanced  above)  given  solely  to  enable  a  jury  to 
calculate  such  present  value  is  inadmissible, 
because  necessarily  misleading  and  legally  irre- 
levant    Ibid. 

A  person  who  though  not  an  actuary  is  acquainted 
with  the  business  of  life  insurance  is  competent 
to  give  evideni^e  as  to  the  average  and  probable 
duration  of  lives  and  the  present  value  of 
annuities  as  given  by  the  tables  and  accepted 
by  life  insurance  companies. — So  held  per 
Bi.AcxBi7ai?,  J.,  KBATII70,  J.,  GnovB,  J.,  and 
Abchibals,  J.  (dubiiante  Bbett,  J.),     Ibid. 

The  jury  may  properly  be  directed  to  consider  the 
lives  in  question  as  average  lives,  unless  there  is 
evidence  to  the  contrary ;  and  if  there  is  such 
evidence,  it  is  for  the  party  excepting  to  the 
direction  to  place  the  evidence  on  the  bill  of 
exceptions.— So  held  per  Blackbubm,  J.,  Kbat- 
iNO,  J.,  Gbovb,  J.,  AacHiBAij>,  jr.  (dissentiente 
HOMTMAM,  J.).     Ibid. 

Measure   of,  on  covenant   to  repair.     See 

Landlord  and  Tenant.  And  see  Bill  of  Lading. 
Carriers  by  Railway.    Contract. 

BBBEMTtniES — non-negotiability  of.  See  Company. 

Sebtob  and  CBKDrroE — order  on  feme  covert 
to  pay  debt  by  instalments  under  the  Debtors 
Act,  1869,  s.  5]  —  Judgment  having  been 
obtained  against  a  married  woman  in  an 
action  in  which  she  did  not  plead  cover- 
ture, a  judge  has  jurisdiction  under  the  Debtors 
Act,  1869,  s.  6,  to  order  her  to  pay  the  debt  by 
instalments,  without  being  satistlKl  that  she  has 
the  means  of  paying.  Dillon  v.  Cunningham, 
Ex.,  11 

——  See  Attachment  of  Debt.  Bankruptcy.  Fo- 
reign Attachment    Prisoner. 

Dbfahatiom — lihtl  and  slanderbeforemUiiaryoowrt 
of  enquiry'] — No  action  lies  for  libel  or  slander  if 
the  verbal  and  written  statements  complained 
of  were  made  by  a  military  officer,  in  the 
course  of  a  military  enquiry  in  relation  to  the 
conduct  .of  another  military  officer,  and  with 
reference  to  the  subject  of  enquiry,  although 
the  statements  were  made  mala  fde,  and  with 
actual  malice,  and  without  any  reasonable  and 
probable  cause,  and  with  a  knowledge  that  the 
statements  so  made  were  false.  Dawkins  v. 
Lord  Bokeby  (Ex.  Ch.)  ;  O.B.,  63 

Held  also,  that  evidence  which  is  but  a  parcel 
of  the  minutes  of  the  proceedings  of  the  Court, 
and  which  when  reported  and  delivered  to  the 
Commander-in-Chief  are  received  and  held  by 
him  on  behalf  of  tho  Sovereign,  is  inadmissible. 
Ibid. 
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Dbfamatiom  (continued) — generid  plea  of  jutti- 
ficatUm] — The  genemV  practice  of  the  Court  now 
is,  in  actions  of  libel,  to  allow  pleas  of  justifica- 
tion in  a  general  form  with  a  liberal  allowance 
of  particukrs.    Gourley\.  FlinuoU,  C.P.,  121 

—  See  Interrogatories. 

Deuttbkaqb — dock  :  loading  in  the  ustial  manner  : 
lai/-daffa] — By  a  charter-party  it  was  agreed  that 
the  vessel  should"  proceed  direct  to  any  Liverpool 
or  Birkenhead  dock  as  ordered  by  charterers, 
and  there  load  in  the  usual  and  customary 
manner  a  full  and  complete  cargo  of  coals ; 
that  the  vessel  should  be  "  loaded  at  the  rate 
of  100  tons  per  working  day,"  and  that  loading 
should  not  commence  before  the  1st  of  July. 
On  the  8rd  of  July  the  vessel  was  ready  to 
go  to  the  Wellington  Dock,  which  was  the 
Liverpool  Dock  ordered  by  the  charterers,  but 
she  was  not  admitted  into  such  dock  until  the 
1 1th  of  July,  because  the  coal  agent  employed 
by  the  charterers  to  supply  the  cargo  had  then 
three  vessels  in  that  dock  and  two  others  booked 
to  come  in,  and  the  dock  regulations  did  not 
allow  a  coal  supplier  to  have  more  than  three 
vessels  in  dock  at  the  same  time.  Coal  agen^p 
were  usually  employed  to  supply  cargoes,  and 
it  did  not  appear  that  the  charterers  had  made 
an  unreasonable  selection  of  the  coal  agent 
they  so  employed.  The  vessel  entered  the  dock 
on  the  nth  of  July,  but  her  turn  to  go  to  the 
spout  to  receive  the  coals  did  not  arrive  sooner 
than  the  28rd  of  July,  and  her  loading  was 
not  begun  until  after  that  day.  It  was  the 
usual  practice  to  load  coal  at  the  spout,  but  it 
was  also  not  unusual  to  load  from  lighters : — 
Held,  that  the  lay-days  did  not  begin  until  the 
vessel  had  entered  tJie  dock  to  which  she  had 
been  so  ordered  by  the  charterers,  but  that 
they  begun  from  that  time,  and  were  not  post- 
poned until  the  vessel's  turn  had  arrived  to  go  to 
the  spout.     Tapseott  y.  Balfour,  C.P.,  16 

.  eharteret't  UabUUy  to  eeate:  demurrage  at 
port  of  loading] — It  was  agreed  by  charter- 
party  that  a  ship  should  load  a  full  cargo  'at 
Liverpool  in  fifteen  working  days  and  when 
loaded  proceed  to  Genoa,  there  "  to  be  dis- 
charged, weather  permitting,  at  the  rate  of  not 
less  than  thirty-five  tons  per  working  day  from 
the  time  of  her  being  ready  to  unload.  And 
ten  days  on  demurrage  over  and  above  her 
said  laying  days  at  81.  per  day.  Charterer's 
liability  to  cease  when  the  ship  is  loaded,  the 
captain  having  a  lien  upon  the  cargo  for  freight 
and  derannage."  The  charterer  having  oc- 
cupied more  than  twenty-five  days  in  loading, 
the  ship-owner,  after  a  full  cargo  had  been 
loaded,  sued  the  charterer  for  the  demurrage  in 
respect  of  some  of  the  ten  days : — Beld,  that  the 
charterer  was  protected  by  the  last  clause  of 
the  charter-party.    Franeesi>o\,  A[au^,Ex.,76 

PsrosrnoMs. — See  Extradition  Act. 


DisTAifCE— How  measured.    See  Covenant. 

Distress— ;/br  reiU :  furniture  depository :  privi- 
lege: ettoppd] — Goods  warehoused  in  the  ordi- 
nary course  of  business  at  a  furniture  depositary 
are  privileged  from  distress  for  rent.  Milee  v. 
Furber,  Q.B.,  41 

Plaintiff  warehoused  furniture  at  a  depository  in 
London,  and  obtained  a  receipt  signed  on  behalf 
of  "  TIm  London  Depository  Company,  Limited." 
The  business  of  the  depository  had  some  years 
previously  been  carried  on  in  the  same  premises 
by  the  company,  but  previously  to  the  deposit 
they  had,  under  the  powers  of  their  articles  of 
association,  assigned  the  good  will  of  their 
business  to  B.,  with  liberty  to  carry  on  the 
business  in  their  names,  and  granted  him  a  lease 
of  the  premises.  At  the  time  of  the  deposit  the 
name  of  the  company  was  painted  over  the  pre- 
mises ;  and  plaintiff  believed  that  the  business 
was  carried  on  by  them,  and  did  not  know  that 
B.  was  their  tenant.  The  company  having  dis- 
trained plaintiff's  furniture  for  rent  due  from 
B., — Had,  first,  tiiat  the  furniture  was  privileged 
from  distress  for  rent ;  secondly,  that  even  if  it 
had  not  been  so  privileged,  the  company  having 
induced  plaintiff  to  believe  that  the  business  was 
carried  on  by  them  conld  not,  in  another  charac- 
ter, distrain  upon  liis  goods.  Ibid. 

Easembitc — eavet  droppinge:  alteration  of  donu- 
nant  tenement] — Plaintiff,  who  had  a  right  to 
project  the  eaves  of  his  house  over  the  land  of 
defendant,  raised  the  eaves  aboiit  thirteen  or 
fifteen  inches  without  changing  the  extent  of 
their  projection  over  defendant's  land: — Held, 
in  an  action  for  interfering  with  such  lij^t, 
that  the  easement  was  not  destroyed  by  such 
raising  of  the  eaves,  in  the  absence  of  evidence 
that  any  additional  burthen  had  been  cast  upon 
the  defendant's  land.  Harvey  v.  Waltere,  O.P., 
106 

Benible,  that  the  fresh  pngection  over  the  land  of 
defendant  which  was  made  when  the  eaves 
were  raised,  was  not  a  new  trespass,  but  only  a 
mere  user  of  the  space  taken  possession  of  by 
the  trespas*  occasioned  by  the  original  projec- 
tion.   Ibid. 

EatnTABUs  Plbjl — argumentatiiie  general  ittue] — 
To  a  declaration  for  money  lent,  money  paid, 
commission  on  payment  of  bills  of  exchange, 
interest,  and  on  accounts  stated,  it  is  not  a  good 
equitable  defence,  that  defendant  assigned  goods 
to  plaintiff  under  an  agreement  that  he  was  to 
accept  and  pay  bills  of  exchange  against  them, 
make  advances,  and  pay  charges,  and  sell  the 
goods,  and  satisfy  his  claims  in  respect  thereof 
out  of  the  proceeds,  and  pay  over  Uie  balance ; 
that  the  goods  would  have  been  sufficient  to 
satisfy  such  claims,  but  by  defendant's  negligence 
the  proceeds  became  insufficient,  and  the  claim  in 
the  declaration  was  for  the  insufficiency  caused 
by  that  negligence.     Se$t  v.  Hill,  OJP,  10 

EsTomu    See  DiatNm.    Esecntor. 
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^TtDXKCB— payment  to  third  party:  receipt:  ret 
inter  alios  acta]  — The  defendants  being  bound  to 
repay  the  plaintifis  what  the  plaintiff  paid  F. 
for  certain  work,  the  plainti£fs  in  order  to  prove 
what  they  had  so  paid,  &c.,  proved  that  having 
received  F.'s  bill  for  doing  such  work  amounting 
to  a  certain  sum,  they  sent  a  cheque  by  post  to 
F.,  and  F.  proved  that  he  received  the  cheque, 
and  sent  in  return  a  receipt,  which  the  plain- 
tiffs produced,  and  the  Judge  at  the  trial  al- 
lowed it  to  bo  put  in  evidence : — Hdd  (Boviix, 
C.J.,  dissentiente),  that  the  receipt  was  admis- 
sible as  one  of  the  facts  connected  with  the 
payment,  though  it  would  not  have  been  ad- 
missible by  itself  to  have  proved  the  payment. 
Carmarthen  and  Cardigan  Bail.  Co.  v.  Man- 
chester and  Milford  Rail.  Co.,  C.P.,  262 

of  alteration  of  bill  of  exchange  under  denial 

of  acceptance.    See  Bills  of  Exchange. 

^—  of  custom.    See  Principal  and  Agent. 

■   of  exclusive  right  of  pasture.    See  Common. 

-^—  of  malico  &om  pleadings.  §ep  Malicious 
Prosecution. 

.  on  matters  of  opinion  by  skilled  witness.  See 


See 


of  record  by  certified  copy  of  record. 

Jurisdiction, 

F/XBcmoN.    See  Attorney  and  Solicitor. 


ExBCOTOR — action :  plene  adrnhnstraoit :  devasta- 
vit: estoppel  from  denying  assets] — Plaintiff  (cre- 
ditor of  testator)  having  recovered  judgment  for 
his  debt  in  an  action  against  the  executor  after 
issue  found  for  plaintiff  on  a  plea  of  plene 
administravil,  sued  the  executor  m  an  action  on 
such  judgment,  suggesting  a  devastavit: — Held, 
that  defendant  could  not  shew  that  the  acts  of 
waste  complained  of  were  committed  by  him 
before  such  judgment  with  the  concurrence  of 
plaintiff,  as  that  would  amount  to  no  assets  as 
between  plaintiff  and  defendant  and  would 
therefore  negative  the  judgment,  which  de- 
fendant  was  estopped  from  doing.  Jeteesbury  T. 
Mummery  (Ex.  Ch.),  C.P.,  22 

payment  by :  before  administraiioH  granted] 

— An  annuity  was  payable  under  a  will  to  a 
woman  during  her  life,  and  a  proportionate  part 
computed  irom  the  last  day  of  payment  to  the 
date  of  her  death  was  payable  to  her  executors 
and  administrators: — Held,  following  Mitchell 
V.  Moorman,  that  a  payment  of  this  propor- 
tionate part  to  the  husband  of  the  annuitant, 
who  never  took  out  letters  of  administration, 
was  not  a  good  payment  in  law,  and  that  the 
amount  could  therefore  be  recovered  by  the  son 
of  the  annuitant,  in  administering  her  estate 
after  the  death  of  the  husband,  whose  executor 
he  also  was.    MitcheU  v.  Holmes,  Ex.,  98 


EzTBAsmoN  kiai—fugitivt  erimiual:  treaty  with 
France"] — ^B.  was  arrested  in  the  island  of  Jersey, 
under  a  warrant  issued  pursuant  to  the  Extradi- 
tion Act,  1870,  and  was  sent  to  prison,  there  to 
remain  for  fifteen  days,  after  which  he  was  to  bo 
surrendered  to  the  French  authorities.  He  had 
been  condemned  hy  a  French  Court,  upon  a 
judgment  for  three  separate  offences,  one  of 
which,  abtis  de  confiance,  was  not  within  the 
existing  extradition  treaty  between  this  country 
and  Franco,  nor  within  the  Extradition  Act, 
1870,  which  repeals  the  6  &  7  Vict.  c.  76,  passed 
for  giving  effect  to  the  said  treaty.  By  section 
3,  sub-section  2  of  the  Extradition  Act,  1870,  "  a 
fugitive  criminal  shall  not  be  surrendered  to 
a  foreign  state,  unless  provision  is  made  by  the 
law  of  that  state,  or  by  arrangement,  that  the 
fugitive  criminal  shall  not,  until  he  has  been 
restored,  or  had  an  opportunity  of  returning, 
to  her  Majesty's  dominions,  be  detained  or  tried 
in  that  foreign  state  for  any  offence  committed 
prior  to  his  sursender,  other  than  the  extradi- 
tion crime  proved  by  the  facts  on  which  the 
surrender  is  grounded:" — Hdd,  that  under  the 
existing  law  of  France  Buch  a  provision  is 
made,  and  therefore  that  B.  was  not  entitled 
to  be  discharged.    In  re  Bouvier,  Q.B.,  17 

Semble,  that  the  27th  section  of  the  Extradition 
Act,  1870,  has  the  effect  of  keeping  in  full  force 
the  said  treaty,  though  it  repeals  Uie  Act  passed 
to  give  it  effect.    Ibid. 

——foreign  depositions:  fraudident  bankruptcy: 
offence  by  viife  of  bankrupt:  jurisdiction  of 
magistrate :  retrospective  operation  of  Act] — 
Under  the  Extradition  Act,  1870,  33  Sc  S4 
Vict  c.  62,  foreign  depositions  (if  duly  au- 
thenticated) may  be  received  in  evidence  in 
proceedings  under  the  Act,  although  taken  in  the 
absence  of  the  person  accused,  and  without  his 
having  had  an  opportunity  of  cross-examining 
the  witnesses.     Ex  parte  Counhaye,  Q.B.,  217 

In  the  list  of  "  extradition  crimes  "  in  the  schedule 
to  the  Act  are  included  "  crimes  by  bankrupts 
against  the  bankruptcy  law": — Held,  that  a 
married  woman  charged  with  complicity  in  the 
fraudulent  bankruptcy  of  her  husband  is  not  a 
person  charged  with  a  crime  within  the  meaning 
of  the  above  description,  as  it  is  limited  to 
crimes  committed  by  bankrupts  only.    Ibid. 

"Bj  treaty  between  this  country  and  Belgium,  a 
requisition  for  the  surrender  to  Belgium  of 
a  ^gitive  criminal  shall  be  made  to  the  Foreign 
Secretary,  accompanied  by  a  warrant  of  arrest  or 
other  equivalent  judicial  document  issued  by  a 
Judge  or  magistrate,  duly  authorised,  &c.,  to- 
gether with  duly  authenticated  depositions 
taken  on  oath  before  such  Judge  or  magistrate, 
which  documents  are  to  be  transmitted  to  the 
Home  Secretary,  who,  if  there  be  due  cause,  shall 
require  a  magistrate  to  apprehend  the  fugitive : 
— Held,  that  the  Secretary  may  waive  the  ful- 
filment of  these  conditions,  and  that  such  docu- 
ments may  be  received  in  evidence  before  the 
police  magistrate  before  whom  the  fugitive  is 
brought,  ^tJiough  the  warrant:  is  not  issued  and 


Digitized  by 


Google 


xn 


INDEX. 


[KS. 


the  depositions  taken  before  the  same  Jadfe. 
Ibid. 
Quare,  whether  the  Extradition  Aat,  1870,  ap- 
plies to  criminals  who  haye  taken  refoge  in 
this  country  before  the  date  of  the  Act.  (But 
see  38  &  37  Vict.  c.  60.  s.  2.)    Ibid. 

Fai.se  Imphisokment — railway  company :  power  to 
apprehend :  implied  authority  to  station  inspector'] 
— ^Plaintiff  trarelled  by  defendnnts'  railway  with 
a  ticket  which  entitled  him  to  le<iTe  the  train  at 
N.  Before  the  train  arrired  at  N.  it  stopped  at 
E.,  whereupon  plaintiff  got  out  of  the  carriage, 
and,  upon  being  asked  for  his  ticket,  handed  it 
to  the  collector.  He  was  told  by  the  collector 
that  it  was  not  available,  and  that  he  must  pay 
the  sum  of  2d.  excess  fare.  He  refused  to  do 
80,  unless  a  receipt  was  given  to  him,  and  was 
given  into  custody  by  the  inspector  of  the  sta- 
tion at  E.,  and  charged  with  having,  on  arriving 
at  the  station  at  E.,  refused  to  deliver  up  his 
ticket  or  pay  his  legal  fare,  and  thereby  defraud- 
ing the  company  of  2d.  The  charge  was  pre- 
ferred before  a  magistrate,  and  dismissed. 
Plaintiff  brought  an  action  against  defendants 
for  false  imprisonment,  but  was  nonsuited, 
upon  the  ground  that  there  was  no  evidence 
that  the  inspector  had  any  authority  either  ex- 
press or  implied  from  defendants  to  give  plaintiff 
in  charge : — Held,  in  accordance  with  Goff  v. 
7%e  Great  Northern  Railway  Company  (30  Law 
J.  Bep.  (n.s.)  Q.B.  148),  that  the  question  was 
one  for  the  jury,  and  that  the  nonsuit  was  wrong. 
JHoorex.  The  Metropolitan  Sail.  Co.,  Q.B.,  23 

Faub  BKPBBSBimTio».   See  Banking  Company. 

FuB  CovxRT.  See  Debtor  and  Creditor,  Married 
Woman. 

Fbkces— obligation  to  repair.    See  Negligence. 

FoBBioM  ATTACBiiBifT — render:  imprisonment: 
the  Debtors  Act,  1869] — Where  in  a  pro- 
ceeding by  foreign  attachment,  the  defendant 
renders  himself  in  dissolution  of  the  attach- 
ment, and  the  plaintiff  goes  on  in  the  action 
and  recovers  judgment,  the  defendant  is 
entitled  to  be  discharged  from  custody  by 
virtue  of  section  4  of  the  Debtors  Act,  1869. 
The  29th  section  of  that  Act  which  preserves  the 
custom  of  foreign  attachment  does  not  operate 
so  OS  to  make  the  defendant,  under  such  circum- 
stances, liable  to  be  detained  in  custody.  }Vaine 
V.  Wilkint,  Q.B,  95 

Fbattd.    See  Banking  Company. 

Fbauds,  Statute  of.    See  Contract. 

FfiKioHT.  See  Bill  of  Lading.  Charter-.piirty, 
Marine  Insurance,    Shipping. 

Fbibmblt  Societt — Insanity  is  sickness  entitling 
member  to  relief.  Burton  v.  Eyden  (M.C. 
116),a.B.,168 


Gabnisheb  Obdeb.    See  Attachment  of  Debt. 

OovEBiTBSS — ^Action  by.    See  Master  and  Servant. 

QvxiLAjrrBR—eontxnxaing  guarantee'] — ^Plaintiffii  (of 
whom  D.  had  been  in  the  habit  of  buying  goods) 
having  heard  of  a  bill  of  sale  given  by  D.  to 
defendants  declined  to  let  D.  have  certain  goods 
he  had  then  bought  of  them  without  a  tele- 
gram from  defendants  that  defendants  would 
be  answerable  for  them.  Defendants  sent  such 
telegram,  and  D.  had  the  goods,  and  in  due 
time  paid  for  them.  By  the  post  of  the  same 
day  on  which  the  telegram  was  despatched,  de- 
fendants sent  to  plaintiffs  a  letter,  in  which, 
after  r^erring  to  the  telegram,  and  stating  that 
they  had  done  business  with  D.  for  five  years, 
and  had  never  known  anything  dishonest  in 
his  transactions,  they  wrote,  "  what  you  have 
heard  was  done  to  protect  him  from  a  dis- 
honest tradesman,  and  will  in  no  way  we  hope 
be  to  the  irynry  of  his  creditors.  Having  every 
confidence  in  him  he  has  but  to  call  upon  us  for 
a  cheque,  and  have  it  with  pleasure,  for  any  ac- 
count he  may  have  with  yon.  When  to  the 
contrary  we  will  write  you : " — Held,  that  this 
letter  was  a  continuing  guarantee  for  the  amount 
-of  goods  D.  should  buy  of  plaintiffs  until  they 
should  hear  from  defendants  to  the  contrary. 
Nottingham  Hide,  ^c.  Market  Co.  r.  BottrUl, 
C.P.,  256 

Habeas  Cobfus.    See  In&nt. 

Habboub,  Dc>cxs,  and  Pibb  Clav&bs  Act — 
Damage  to  pier  by  inevitable  accidoit.  Ina- 
bility of  owner  of  vessel  Denui*  v.  ToveU, 
(M.C.,  38),  Q.B.,  40 

TSioTC^iLi— footpath :  limited  dedication:  right  to 
plough  up :  nuieance] — The  public  had  a  right  to 
use  a  footpath  across  the  field  of  A.,but  subject  to 
the  right  of  A.  to  plough  it  up  when  he  plooghod 
the  rest  of  the  field.  Ho  did  so  plough  it  up, 
and  having  done  so,  did  not  set  out  or  mark  the 
line  of  the  path,  but  left  the  public  to  tread  it 
out  The  public  continued  to  walk  across  the 
field  in  the  direction  in  which  the  path  had 
been,  but  soon  finding  the  path  in  a  muddy  and 
bod  condition,  turned  out  of  it,  and  walked  on 
cither  side  thereof.  To  prevent  them  from 
doing  so,  A.  placed  hurdles  on  the  parts  upon 
which  the  public  so  walked,  leaving  a  space  of 
about  six  feet  in  width  where  the  path  had  been. 
The  respondent  having  thrown  down  the 
hurdles,  an  action  was  brought  against  him  by 
A.  in  a  County  Court.  The  Judge  having  given 
judgment  in  favour  of  the  respondent,  the  Court 
reversed  such  judgment,  holding  that  the  re- 
spondent could  not  claim  a  right  to  go  off  the 
line  of  the  footpath  or  a  right  to  pull  down  the 
hurdles.   ArniM  v.  Haibrook,  Q.B.,  80 

->^  non-user  by  public  of  highway  created  undtr 
an  indosure  act] — A  highway  cannot  be  created 
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by  Ktatuta  unless  the  piorigions  of  the'  statute 
creating  it  are  strictly  followed.  Cubitt  r. 
M(uu.  C.P.,  278 
By  the  General  Inclosure  Act,  41  Geo.  3.  c.  109. 
S8.  8  &  9,  the  Commissioner,  before  making  the 
allotments  of  the  land  to  be  enclosed,  vas  to 
set  outsDch  roads  as  he  should  judge  necessary, 
and  to  appoint  a  sorreyor  to  form  and  com- 
plete the  same,  and  until  so  formed  and  com- 
pleted the  parish  was  not  to  be  bound  to  repair 
such  roads,  but  after  that  time  they  were  to  be 
for  ever  after  kept  in  repair  by  the  parish.  An 
Inclosure  Commissioner  appointed  to  act  under 
a  local  Inclosure  Act,  subject  to  the  provisions 
of  41  Geo.  3.  c.  109,  duly  set  out  a  road  which 
he  described  in  his  awsfd  made  in  1808,  but 
although  such  road  was  staked  out  on  the 
ground  and  fenced  off  from  the  adjoining  allot- 
ments on  either  side,  it  was  never  formeii  and 
completed  as  required  by  the  41  Geo.  8.  c.  109, 
nor  was  it  ever  used  by  the  pubb'c : — Hdd,  that 
as  the  requirements  of  the  statute  had  not  been 
complied  with,  the  road  so  set  out  was  not  a 
highway  created  by  statute,  and  as  there  had 
been  no  user,  and  therefore  no  acceptance  of 
the  road  by  the  public,  it  was  not  olWwise  a 
highway.    Ibid. 

Proceedings  for   stopping  up.     SnfficieDey 

of  notice  of   vestry  meeting.     B,  t.   Powell 
(UC,  129),  Q.B..  220 

EnsBAin)  AHD  Win — choie  in  action :  mtmu/  bor- 
rowed and  received  for  improvtment  qf  viifit 
separate  estate:  ttt-offofhuhanie  debt:  partita 
to  action] — A  married  woman  entitled  to  pro- 
perty for  her  separate  use  was  desirous  of 
raising  money  for  the  improvement  of  her 
estate,  while  her  husband  also  wished  to  raise 
money  to  discharge  a  debt.  They  accordingly 
arranged  through  defendant,  their  solicitor,  to 
borrow  money  upon  mortgage  of  the  separate 
estate,  and  upon  policies  upon  the  lives  of 
each  of  them  respectively.  The  money  was 
to  be  advanced  by  instalments,  and  when  the 
first  instalment  was  due  the  husband  and  wife 
signed  a  joint  authority  for  defendant  to  re- 
ceive it  for  them.  I>efendant  received  the 
money,  and  claimed  to  retain  part  of  it  in  respect 
of  a  separate  debt  doe  to  him  as  solicitor  of  the 
husband :  —  Held,  by  the  Exchequer  Chamber, 
affirming  the  judgment  of  the  Court  of  Queen's 
Bench  (41  U,w  J.  Bep.  (n.s.)  aB.  146),  that  in 
an  action  by  husband  and  we  defendant  could 
not  retain  Uie  money,  or  set  off  against  it  a  debt 
due  to  the  husband,  as  it  was  received  upon  the 
express  understanding  that  it  was  to  be  held 
for  the  husband  and  wife  jointly,  so  that  there 
never  was  any  reduction  into  possession  on  the 
part  of  the  husband.  Jones  y.  CiMberteon  (Ex. 
Ch.),  Q.B.,  221 

—  See  Debtor  and  Creditor. 

Ikclosubs   Act  —  Construction   of   reservation 

clause.    See  Manor.    And  see  Highway. 
New  Sbbibs,  42. — ^Imdex,  Com.  Law. 


IxDnonrr,    See  Auction.    Company. 

Ihfamt — euaiody  of:  religious  education:  testa- 
mentary guardianl — Upon  an  application  for  a 
habeas  corpus  to  secure  the  custody  of  an  infant 
afBdavits  were  read,  which  stated  that  before 
marriage  an  arrangement  was  made  between  the 
parents  of  the  in&nt  (the  father  being  a  Boman 
Catholic  and  the  mother  a  Protestant)  that  sons 
of  the  marriage  should  be  brought  up  as  Boman 
Catholics  and  the  daughters  as  Protestants ;  that 
a  daughter,  the  infant,  who  at  the  date  of 
the  application  was  about  ten  years  old,  was, 
with  the  sanction  of  the  &ther,  who  died  a  few 
months  after  her  birth,  baptized  as  a  Protestant, 
and  that  when  she  was  about  a  year  old  she 
was  left  in  the  custody  of  her  maternal  grand- 
mother, by  whom  she  was  brought  up  as  »  Pro- 
testant, and  at  whose  expense  she  was  main- 
tained and  clothed  until  the  date  of  the  ap- 
plication. It  was  alleged  that  two  days  before 
the  father's  death  he  ^d  executed  a  document 
appointing  the  applicant,  his  brother,  testamen- 
tary guardian  of  his  children,  but  it  did  not  ap- 
pear that  the  applicant  made  any  claim  to  the 
custody  of  the  child  until  it  was  about  eight 
years  old : — Held,  notwithstanding  the  lateness 
of  the  application,  that  the  Court  had  no 
power  to  refuse  the  writ,  so  as  to  give  effect  to 
the  arrangement  made  by  the  father  as  to  the 
religious  education  of  his  child,  but  as  there 
appeared  to  be  some  doubt  upon  the  affidavits 
as  to  the  validity  of  the  document  appointing 
the  applicant  guardian,  an  issue  must  be 
directed  in  order  that  the  question  might  be 
submitted  to  a  jury.    A  re  Edwards,  Q.B.,  99 

IwFEBioB  CouBT — Mayor's  Court  ^  London  Pro- 
cedure Act,  1867 :  points  reserved  for  sigierior 
court :  jurisdiction  qfmtmor's  court  over  cause]— 
The  1 0th  section  of  the  l£ayor's  Court  of  London 
Procedure  Act,  1887  (20  &  21  Vict,  c  dviL), 
enables  either  party  to  a  suit  in  that  Court, 
if  leave  be  given  to  him  by  the  Judge  on  the 
trial,  to  move  in  any  of  the  Superior  Courts  to 
enter  a  verdict  or  nonsuit,  as  the  case  may  be, 
and  gives  the  Superior  Court  power  to  make 
such  order  therein  as  it  may  think  proper,  and 
directs  judgment  to  be  entered  accordingly : — 
Held,  ftai.  the  disposal  by  the  Superior  Court  of 
a  rule  to  enter  a  nonsuit  moved  for  under  that 
section,  does  not  Itake  away  the  jurisdiction  of 
the  Judge  of  tbe  Mayor's  Court  to  entertain 
an  application  for  a  new  trial.  XsiMU  v.  I%» 
General  Steam  Nav.  Co.,  C.P.,  78 

See  County  Court.   Prohibition. 

Innxekfhb — liability  of  manager  holding  Ueente  for 
conyaany] — The  salaried  manager  of  an  hotd 
belonging  to  a  company  is  not  an  innkeeper  so 
as  to  be  by  law  responsible  for  the  goods  and 
property  of  the  guests,  although  the  usual  license 
under  1  Geo.  4.  c  61,  has  been  granted  to  him 
personally.    Dixon  r.  Birck,  Ex.,  136 
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iMaAMiTT— »  sieknesg.    See  Friendly  Society. 

Imsitbancb — a^ainttfire :  ship]— A  Bteajnehip  was 
inanred  agamst  fire  as  "  lying  in  the  V.  ooclu, 
■srith  liberty  to  go  into  dry  dock."  She  was 
taken  along  the  Thames  to  a  proper  dry  dock, 
and  on  her  return  stopped  in  the  Thames  to  pnt 
on  part  of  her  paddles,  which  had  been  taken  off 
to  admit  her  into  the  dry  dock,  a  proceeding 
nsual  under  the  circumstances,  and  daring  such 
stoppage  was  burnt: — Seld  (affirming  the  de- 
cision below),  that  this  was  not  a  loss  within 
tbe  insurance.  Pearson  t.  The  Commercial 
Union  Auur.  Co.  (Ex.  Ch.)  C.P.,  164 

— —  See  Marine  Insurance, 

I]mBPi.EADBB — mSrtgage  of  trade  firtures:  re- 
gittration] — ^An  indenture  of  lease  for  a  term, 
of  which  about  sixteen  years  were  to  ran, 
was  assigned  in  the  year  1868  to  H.,  and 
by  the  indenture  of  assignment  the  txade 
fixtures  upon  the  premises  were  absolutely 
assigned  to  him.  By  an  indenture  of  mort- 
gage,  dated  20th  IiUrch,  1872,  H.  demised 
the  premises  to  plaintiffl  for  the  residue  of  the 
said  term  except  the  last  two  days,  and  he  also 
assigned  to  plainti{&  the  trade  fixtures,  subject 
to  redemption  on  payment  of  the  amount  of 
mortgage  debt  and  interest.  The  indenture  of 
mortgage  was  not  registered  under  the  Bills  of 
Sale  Act.  A  judgment  having  been  obtained 
against  H.,  the  sheriff  on  14th  April,  1872,  by 
TUtne  of  ay!,  fa.  seized  the  said  trade  fixtures, 
as  well  as  the  moyeable  and  unfixed  machinery 
and  effects,  all  of  which  were  at  the  time  of  the 
seizure  in  the  apparent  possession  of  H, 
Flaintiffi  thereupon  claimed  the  trade  fixtures 
as  being  their  propeitj^ : — Ibid,  upon  an  inter- 
pleader issue  that  the  indentore  of  mortgage  of 
20th  Alarch,  1872,  ong^t  to  hare  been  registered 
under  17  &  18  Viet,  c.  86,  and  that  plaintiff 
were  not  entitled  to  claim  the  trade  fixtures 
which  had  been  assigned  to  Um.  Bamtr^  y, 
Butiin,  Q.B..  163 

iMTBBBoaATOBiiiS — btfore  fita:  Uitt:  pariictUart 
under  plea  of  j'tw<(^ttM»l— Though  there  is 
no  rule  to  preclude  a  deaendant  firom  being 
allowed  to  deliver  intenogatories  to  the  plaintiff 
before  he  has  pleaded,  yet  if  he  seeks  to  be 
allowed  to  deliver  them  before  plea,  he  must 
first  disclose  the  nature  of  his  defence,  in  order 
to  shew  that  the  interrogatories  are  for  tlie 
purpose  of  supporting  such  defence.  Omtrteti 
y.  PlimsoU,  C.P.,  244 

Where,  therefore,  in  an  action  for  libel  the  de- 
fendant pleaded  a  justification  in  a  general  form 
he  was  not  allowed  to  deliver  interrogatories  to 
the  plaintiff  until,  eitlier  by  affidavit  or  by 
particulars,  he  had  first  disclosed  the  matters 
on  which  his  justification  was  founded.    Ibid. 

.  cross  interrogatories  to  discredit  witness  resi- 
dent abroad] — ^Ad  action  having  been  brought 


against  defendant  for  the  unskilfnl  spinning  of 
yam,  defendant  obtained  an  order  for  the  exami- 
nation by  interrogatories  of  a  person  whom  he 
had  employed  as  manager  of  his  works,  and 
who  had  gone  to  America.  Plaintiff  proposed 
to  ezamiae  him  upon  cross-intenogatanes,  seve- 
ral of  which  were  directed  to  the  qnesion  whe- 
ther or  not  he  had  left  his  wife  ana  children  in 
England,  and  whether  or  not  he  bad  taken 
another  woman  wit^  him  to  America: — HHd, 
that  as  these  questions  were  not  relevant  to  tbe 
issue,  and  had  a  tendency  to  deter  the  witness 
from  coming  to  England  to  give  evidence,  they 
could  not  be  allowed.    Slocks  v.  EUis,  Q.B.,  241 

JvBunionoN — tridl  of  issue  of  mU  tiel  reoord  : 
evidenee:  otr^fied  eopy  of  record  of  aomiital] — 
The  issue  of  ntd  ttd  record  is  tried  by  the 
Court  and  not  by  a  juiy.    Sichardson  v.  Willis, 

.    Ex.,  15 

An  action  in  a  Superior  Court  is  a  "proceeding  " 
in  which  a  certified  copy  of  a  recoid  is  admis- 
sible as  evidence  of  the  record  under  14  &  15 
Vict  c.  99.  8.  18.    Ibid. 

Lahdlobd  Ami  TsKAirr  —  breach  of  eovenani: 
house  taken  hy  raUvmy :  dcanages'] — Where  a 
railway  company  give  the  leasee  for  years  of 
a  house 'notice  to  treat,  an  award  is  made, 
and  eventually  a  conveyance  executed,  and 
thereupon  possession  given  to  them,  each 
lessee  is  liable  to  his  landlord  at  all  events 
up  to  that  time,  on  a  covenant  to  repair 
and  keep  in  repair,  and  the  measure  of  damages 
is  the  dimination  of  the  market  value  of  the 
reversion  at  that  time.  MiUs  v.  The  Guardians 
of  the  East  London  Union,  C.P.,  46 

—  See  Distress,    Trover. 

IiAMlw  Clausss  CoMSOLiikATiON  AcT — superfinous 
land  unsold:  rights  of  adjoining  ottmers] — 
Circomstances  under  which  certain  land  was 
held,  by  the  Exchequer  Chamber,  to  be  land 
acqniied  tn-  piomoten  under  a  railway  Act, 
and  superflnons  land  which  they  ware  bound 
to  sell  and  dispose  of  within  ten  years, — affirm- 
ing the  decision  of  the  Queen's  Bench  (41  Law 
J.  Bep.  ^.8.)  Q.B.  104).  Mag  v.  The  Great 
Western  SaUaag  Oompang  (Ex.  Ch.},  OB.,  6 

See  Compensation. 

l^Asa,  See  Covenant.  Landlord  and  Tenant, 
Mines  and  Mining  Leases. 

LcBsi..    See  Defamation. 

Licsxania  Aci,  1872.    See  Aldionse. 

IdBN— for  freight  See  Shipping.  And  see  Bill 
of  Lading. 

LnoTATioHs,  Statute  or — mortgagor  and  mort- 
gagee: adverse  possession:  paummit  qf  ieUert^ 
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tfttT  tmnty  yean:  county  court:  time  for 
tgpp«aling\ — ^Where  s  demiiae  for  a  term  of 
1,000  years  by  way  of  mortsage  is  created 
in  land,  and  no  payment  of  principal  or 
interest  or  acknowledgement  is  made  for  more 
than  twenty  years,  and  the  mortgagor  and  those 
claiming  under  him  remain  in  possession  of  the 
premises  without  interruption,  the  title  of  the 
mortgagee  under  the  mortgage  is  thenceforth 
barred,  therefore  a  payment  of  arrears  of  interest 
and  the  principal  to  the  mortgagee  under  a  decree 
in  the  foreclosure  suit,  after  that  time  has 
elapsed,  does  not  rerire  the  title  in  the  mortga- 
gee, and  an  ejectment  does  not  then  lie  to  re- 
cover the  possession.  Bemming  t.  Blanton, 
C.P.,  1S8 
Stmhie,  notice  of  appeal  against  the  determination 
of  the  Judge  in  a  plaint  in  the  Connty  Court  is 
in  time  where  a  nonsuit  waa  entered  at  the 
trial,  and  an  application  to  set  aside  the  non- 
suit afterwards  refdsed,  if  it  be  giren  within 
ten  days  after  the  refusal  to  set  aside  the  non- 
suit. Ibid. 

Local  Gotkuiment  Act — adoption  of  the  Act : 
place  kawM  a  knoum  and  d^ned  boundary'] — By 
the  Local  QoTerranent  Act,  1858  (21  &  22  Vict, 
c.  98),  it  is  enacted  that  the  Act  may  be  adopted  in 
corporate  boroughs  and  places  under  the  juris- 
diction of  a  board  of  competent  commissioners, 
and  in  all  other  places  having  a  Imown  or 
defined  boundary,  by  a  resolution  of  the  owners 
and  ratepayers,  subject  to  appeal  to  the  Local 
GoTemment  Board: — Eeld,  that  interpreting 
the  words  "  place  having  a  known  or  defined 
boundary"  in  the  above  statute,  the  word 
"  place"  is  to  be  received  with  the  widest  pos- 
sible signification,  and  is  not  restricted  to  the 
accustomed  legal  divisions  of  the  country,  such 
as  manors,  hamlets,  townships  or  parishes,  and 
may,  therefore,  consist  of  portions  of  different 
townships  or  parishes,  and  a  place  so  composed 
has  a  "known  or  defined  boundary,"  which  has 
a  physical,  visible  and  notorious  boundary,  so 
that  theie  can  be  no  mistake  as  to  its  Umits. 
B.  T.  The  Local  Board  qf  Graemere,  Q.B.,  131 

LoBD  Matob'b  Coubt — Time  for  leave  to  appeal. 
See  Appeal.  And  see  Liferior  Court,  Fro- 
hibitioD. 

Haucious  Pbosscvtion — emdenee  of  maliee  from 
pleadingi'] — ^Where  in  an  action  for  maliciously 
giving  plaintiff  into  custody  and  for  slander, 
defendant  pleaded  to  the  latter  cause  of  action 
a  plea  in  justification,  which  would  have  been  no 
answer  to  the  former,  and  at  the  trial  plaintiff 
failed  to  prove  the  slander, — Held,  that  the  jury 
ought  to  disregard  this  plea  in  considering  the 
former  cause  of  action.  Brooke  v.  AvriUon, 
C.P.,  126 

HANnAinrs— to  register  shares.  See  Company. 
Married  Woman. 

Uakob — manorial  rigkte ;  rttervation  in  incloiure 
act  qf  right  qf  eporting] — The  reservation  clause 


in  an  enclosure  act  enacted  that  nothing  in 
the  Act  should  pr^udice  the  right  of  the  loid 
of  the  manor  "  of,  in  or  to  the  seignory  or 
royalties  incident  or  belonging  to  such  manor 
or  lordship,  or  cither  or  any  of  them,  but 
that  the  lord  should  and  might,  from  time  to 
time,  and  at  all  times,  hold  and  enjoy  all  rents, 
quit  rents  and  other  rents,  reliefs,  duties,  cus- 
toms and  services,  and  all  courts,  perquisites 
and  profits  of  courts,  rights  of  fishery  and 
liberty  of  hawking,  hunting,  coursing,  fishing 
and  fowling  within  the  said  manor,  and  all 
tolls,  fairs,"  &c.,  "  royalties,  jurisdictions,  fran- 
chises, matters  and  things  whatsoever  to  the 
said  manor,  or  to  the  loid  or  lady  thereof  inci- 
dent ....  other  than  and  except  such  common 
right  as  could  or  might  be  claimed  by  the  lord 
as  owner  of  the  soil  and  inheritance  of  the 
said  commons  or  waste  grounds :" — Held  (HoMT- 
KAN,  J.,  dieeentiente),  that  this  reservation 
clause  reserved  to  the  lord  only  his  seignorial 
or  manorial  rights,  and  did  not  extend  to  his 
territorial  right,  as  owner  of  the  soil,  of  shooting 
over  the  allotted  lands,  and  that  the  case  was 
therefore  within  Bruce  v.  Halliwell  (6  Hurl.  Sc 
N.  609;  B.  c.  nom.  Bruce  v.  HelliuxU,  29  Law 
J.  Bep.  (h.s.)  £xch.  297),  and  was  distinguish- 
able from  Ewwrt  v.  Graham  (7  H.L.  Cas.  331 ; 
8,  c.  29  Law  3.  Bep.  (k.s.)  Exch.  88).  Sowerby 
T.  Smith,  C.F.,  238 

Masiwb  IxavHAXoa— general  average:  damage  to 
cargo  by  tuater  to  extinguiah  fire :  practice  of 
average  elaters :  bill  of  lading :  "  average,  if  aiug, 
to  be  abutted  according  to  Briiieh  euttom  "] — ^A 
ship  was  lying  at  anchor  in  port  with  a  general 
cargo  on  boora,  when  a  fire  broke  out  in  the  fore- 
hold.  Every  effort  was  made,  but  without  success, 
to  extinguish  the  fire  by  throwing  water  down  the 
hatchways  and  upon  the  cargo.  Finally,  a  hole 
was  cut  in  the  side  of  the  vessel,  and  her  fore 
compartment  filled  with  water.  This  extin- 
guisned  the  fire,  and  if  it  had  not  been  done 
the  car^  would  have  been  destroyed,  and  the 
ship  seriously  damaged  if  not  rendered  a  total 
wreck.  Part  of  a  quantity  of  bark,  shipped 
on  board  by  the  plainUffs,  was  damaged  or 
destroyed  by  the  water  which  was  po^ed  or 
let  into  the  vessel  to  extin^sh  the  fire.  The 
bark  was  shipped  under  a  bill  of  lading,  which 
contained  the  words, "  average,  if  any,  to  be  ad- 
justed according  to  British  cnstonu  It  is  the 
practice  of  British  average  ac^nsters  in  adjust- 
ing losses  to  treat  a  loss  occasioned  by  water  in 
the  manner  above  described  as  not  a  general 
average  loss: — Held,  affirming  the  judgment 
of  the  Queen's  Bench,  p.  84,  but  without 
determining  whether  the  loss  wsfr  (as  held 
in  the  Court  below),  according  to  the  general 
law  of  England,  the  subject  of  a  general 
average  contribution,  that  the  words  "British 
custom"  in  the  bill  of  lading  must  be  taken  to 
mean  the  practice  of  Britiu  average  a(^ustera, 
80  that  the  claim  for  general  average  was  ex- 
pressly excluded.  Stnoart  t.  The  Weet  Indian 
and  Facifio  Steamhip  Co.  (£x.  Cb.),  (I.B.,  191 
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UARimi  Iksdbancb  (continued)  —  action  when 
nottamptd  poliot/  executed:  alip] — Defendants, 
an  InsQiance  Company  at  Liverpool,  emplojed 

E.  &  Co.  as  their  agents  in  London  to  accept 
risks  and  receiTo  premiums  in  London  for 
policies  of  marine .  insurance.  FlaintifEs  in- 
strocted  F.  &  Co.,  insurance  brokon  in  London, 
to  effect  an  insoiance  upon  a  cargo  of  rails. 

F.  &  Co.  on  the  16th  of  November,  1871.  pre- 
pared a  slip  which  iras  initialed  by  E.  &  Co., 
and  a  copy  was  made  out  by  P.  &  Co.  who 
sent  it  to  R  &  Co.  On  the  same  night  E.  & 
Co.  sent  the  copy  to  defendants  at  Liverpool. 
A  policy  ought  to  have  been  executed  and 
sent  soon  after,  but  this  was  not  done.  An 
account,  including  2i,  6d.  policy  du^,  was  sent 
by  E.  &  Co.  to  F.  &  Co.,  who  paid  it  on  13th 
march,  1872.  Ko  stamped  policy  was  ever  pre- 
pared or  executed,  and  the  ship  on  which  the 
cargo  of  rails  was  having  been  lost,  defendants 
refused  to  execate  the  policy  or  to  pay  the  in- 
surance money.  The  jury  found  that  defendants 
authorised  E.  &  Ca  to  issue  slips,  accept  risks 
and  receive  premiums ;  that  they  hsid  given 
plaintifb  reasonable  ground  to  believe,  and  that 
plaintifib  did  believe,  that  if  they  paid  the  pre- 
mium and  stamp  on  a  slip  initialed  by  E.  &  Co. 
they,  defendants,  would  issue  a  policy  in  accord- 
ance with  the  slip.  They  also  found  that 
plaintiffl  were  prevented  by  the  conduct  of  de- 
fendants &om  insuring  elsewhere: — Held,  by 
Q,Vim,  J.,  and  Akchibaij),  J,  (Bu,CEBnim,  J., 
diMtntiente),  that  no  action  was  maintainable 
by  plaintim  against  defendants  without  con- 
travening the  provisions  of  ss.  7  and  8  of  30 
Vict.  e.  28,  ana,  therefore,  that  plaintifib  could 
not  recover  in  any  form  of  action  against  de- 
fendants. Fiiier  v.  I%e  JABerpoot  Marine 
Inmr.  Co.,  Q.B.,  234 

-^—  deck  cargo :  open  policy :  dedaration  of  ri»ki\ 
— A  shipowner — who  was  in  the  habit  of  re- 
ceiving shipments  of  cotton  to  be  carried  on  deck, 
sometimes  at  the  request  and  risk  of  the 
shippers,  sometimes  for  his  own  convenience, 
and  under  a  clean  bill  of  lading  at  his  own  risk 
—to  protect  himself  as  to  jettison  in  the  latter 
case,  entered  into  open  policies  of  insurance  as 
to  which  the  usage  was  that  he  was  bound  to 
declare  all  his  risks  in  order  of  shipment,  and 
rectify  any  mistake  even  after  loss  known. 
His  agent,  by  negligence  or  Tnistake,  gave  a  dean 
bill  of  lading  for  a  certain  shipment  and  gave 
no  notice  to  him,  but  such  shipowner  on  dis- 
covering the  omission  altered  his  declarations 
by  inserting  this  shipment  though  after  loss 
known : — BM,  that  the  shipowner  had  an  insur- 
able interest,  as  at  law  a  written  contract  can- 
not be  varied  on  the  ground  of  negligence  or 
mistake,  and  was  entitled  to  alter  tiie  declara- 
tions both  according  to  the  usage,  which  could 
not  be  said  to  be  unreasonable,  and  according 
to  the  doctrine  to  be  deduced  from  decided 
cases,  that  by  the  usages  of  merchants  and 
underwriters,  recog:nised  by  the  Courts  without 
formal  proof,  such  declarations  may  be  altered 


even  after  loss  known,  if  the  alterations  be 
made  innocently  and  without  fraud.  Stephen* 
V.  7%«  Auetralaeian  Jntur.  Co.,  C.F.,  12 

— —  flip  and  pclieu:  additional  terms:  conceal- 
ment of  mataiai  fact:  eoniinuing  policy] — 
Defendants,  on  March  II,  agreed  to  insure 
freight  by  plaintiff's  vessel  on  a  certain  voyage, 
and  a  slip  containing  the  terms  of  the  insurance 
was  then  drawn  up  by  defendants,  who  on  that 
day  accepted  the  risk.  No  question  was  then 
asked  as  to  the  insurance  on  the  hull  of  the 
vessel,  but  on  March  17,  when  the  stamped 
policy  was  issued,  defendants  required  to  know 
the  insurance  on  the  hull,  and  upon  learning  it 
issued  the  policy,  with  a  warranty  inserted  ' 
therein  that  the  hull  was  not  insured  beyond 
that  amount : — Held,  that  the  addition  of  such 
warranty  did  not  prevent  the  policy  from  being 
drawn  up  in  respect  of  the  risk  accepted  on 
March  11,  and  therefore  it  was  not  necessary 
for  plaintifiii  to  have  communicated  to  defendants 
the  loss  of  the  vessel,  which  had  occurred  on 
March  16,  as  plaintiffii  knew,  before  the  stamped 
policy  was  issued.  Lishman  v.  The  Northern 
Mantime  Inaur.  Co.  (Lim.),  C.F.,  108 

A  policy  of  insurance  was  made  on  a  vessel  for  a 
year,  by  an  insurance  association,  by  the  mlea 
of  which  the  insurance  was  to  be  from  year  to 
year,  unless  notice  to  the  coatraiy  be  given,  and 
the  managers,  unless  they  receive  tan  day^ 
notice  to  the  contraiy,  were  to  renew  the  policy 
on  its  expiration : — Held,  that  according  to  tne 
terms  of  such  roles,  and  30  Sc  31  Vict,  c  23. 
R.  8  (which  makes  null  a  policy  exceeding 
twelve  months),  the  policy  was  not  a  continuing 
one,  but  expired  at  the  end  of  the  year.    Ibid. 

— —  Breach  of  warranty  against  contraband  of 
war.  Judgment  of  the  Queen's  Bench  (41  Law 
J.  Bep.  (k.s.)  Q.B.  193)  affirmed.  Seymour  v. 
The  London  and  Provincial  Maritime  Intur, 
Co.,  C.F.  111  «. 

proepeotive  freight:  total  loss:  notice  of  aband- 

onmeiw\  —  Notice  of  abandonment  need  not 
be  given  where  there  is  nothing  which  on  ab- 
andonment can  pass  or  be  of  value  to  the  aban- 
donee.   Bankin  v.  Potter  (H.L.),  C.P.,  169 

Where  there  is  a  constructive  total  loss  of  the 
ship  and  it  is  impossible  for  its  owners  to  earn 
the  chartered  freight,  and  there  is  therefore  an 
actual  and  not  a  constructive  total  loss  of  such 
freight,  no  notice  of  abandonment  is  necessary. 
Ibid. 

No  such  notice  is  necessary  where  the  ship  never 
having  been  ready  to  receive  the  chartered 
cargo  there  wsa  nothing  to  aijaadon  to  the  un- 
derwriter on  freight.     Ibid. 

What  amounts  to  constructive  total  loss  of  ship, 
and  what  is  sufficient  notice  of  abandonment  of 
freight.    Ibid. 


— —  prepayment  of  part  of  fraght:  ___- 
ance  on  freight:  interett  ingtatd^—The  term 
"freight"  in  a  policy  of  insuranca  may  be 
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limited  by  the  aMOied  to  Each  freight  only  oe  he 
has  an  insurable  interest  in  at  the  time  of  effect- 
ing the  assurance.  Attiton  y.  The  Briitol  Ma- 
rine Imur.  Co.,  C.F.,  384  < 
By  a  charter-party  under  which  plaintiff's  Tessel 
was  chartered  to  canr  a  caigo  of  coal  trom 
Greenock  to  Bombay,  ueight  was  to  be  paid  on 
the  right  delivery  of  the  cargo  at  a  certain  rate 
per  ton  on  the  quantity  delivered,  and  such 
fireight  was  to  be  paid  half  in  cash  on  signing 
bills  of  lading  and  the  remainder  on  the  right 
delivery  of  the  cargo.  The  vessel  left  Qreenock 
with  her  chartered  cargo  and  was  wrecked  on  the 
voyage,  and  half  its  cargo  was  totally  lost,  but 
half  was  saved  and  delivered  at  Bombay  the 
port  of  destination,  but  as  the  freight  in  respect 
of  such  car^  was  less  than  the  freight  which 
had  been  paid  in  advance  on  signing  the  bills  of 
lading,  plaintiff  received  no  freight  on  the  de- 
livery of  such  half  but  totally  lost  the  same : — 
Beld,  that  the  freight  which  the  plaintiff  so  lost 
was  recoverable  as  a  total  loss  under  an  insox- 
knce  of  "  fieieht"  by  the  said  vessel,  on  the  said 
voyage,  which  the  plaintiff  ^eeted  after  the 
charter-party,  although  the  underwriters  were 
not  informed,  at  the  time,  of  such  cbarter-paitj, 
and  that  part  of  the  freight  was  payable  in  ad- 
vance, as  the  plaintiff  at  the  time  of  effecting 
such  insniance  nad  only  an  insurable  interest  in 
so  much  of  the  freight  as  was  payable  on  the 
delivery  of  the  cargo  at  the  port  of  destination. 
Ibid. 

I  inturoMe  iMtertit  entitling  parties  to  bring 
action] — Flaintifb  were  cotton  brokers  and 
agents  in  London,  who  were  accustomed  to 
receive  consignments  of  cotton  from  Bombay 
for  sale  on  behalf  of  the  shippers  ,who  drew 
bills  of  exchange  on  them  against  the  con- 
signments ;  the  bills  of  ezchan^  were  usually 
negotiated  in  India,  sent  to  this  country  with 
the  bills  of  lading'Attached  as  security,  presented 
to,  and  accepted  by,  pluntifiii  against  delivery 
of  the  shipping  documents ;  and  plaintiflb  were . 
in  the  habit  of  effecting  open  floating  policies  of 
insurance  with  the  defendants  "as  weU  in  their 
own  names  as  for  and  in  the  name  or  names  of 
all  and  every  person  or  persons  to  whom  the 
same  doth,  may  or  shall  appertain  in  part  or  in 
all."  Cotton  having  been  shipped,  bills  of  ex- 
change drawn  on  pliintiffl  against  it,  negotiated 
and  sent  with  the  bills  of  lading  and  accepted 
'  against  delivery  of  the  documents,  plaintiffl  de- 
clared the  cotton  against  two  open  floating  poli- 
cies previously  made  and  not  yet  exhausted; 
and  uie  cotton  being  lost,  the  bills  of  exchange 
paid  by  them,  and  Uie  bills  of  lading  obtainM, 
brought  an  action  on  the  policies,  averring  tJiat 
they,  or  some  or  one  of  them,  were  interested  to 
the  fall  amount  named,  and  that  the  insurances 
were  made  for  the  use  and  benefit  and  on  account 
of  the  persons  so  interested : — Hdd,  per  Bovnx, 
C.J.,  and  DamiAii,  J.,  on  the  &ct8  of  the  ease, 
that  plaintifls  had  an  equitable  interest  in  every 
part  of  the  cotton,  and  that  it  was  intended  thi^ 
not  only  their  interests  but  those  of  the  other  par- 


ties interested  should  be  covered,  and  that  plain- 
tiff having  such  an  interest  and  a  duty  of  selling 
and  managing,  were  in  law  entitled  so  to  insure 
and  were  the  only  persons  to  bring  an  action, 
and  might  aver,  as  uiey  did  in  their  declaration, 
and  recover  to  the  full  extent,  applying  the  pro- 
ceeds to  their  own  benefit  to  the  extent  of  their 
own  claims,  and  holding  the  residue  for  the  other 
persons  interested;  but  per  Bbktt,  J.,  and 
^■^TiNO,  J.,  plaintifis  were  consignees  for  sale 
of  goods  not  arrived,  who  had  made  advances 
on  goods,  but  had  only  a  contract  right  as  to 
them,  and  though  interested  in  every  part  were 
not  the  legal  owners,  and  therefore  they  were  by 
law  limited  to  the  recovery  of  their  own  benefi- 
cial interest,  which  alone  they  could  properly 
insure  and  recover,  Ebtwortk  v.  Alliance  Ma- 
rine  Imur.  Co.,  C.P.,  805 

— -  riek  during  land  irantit :  ratraint  qf 
prineee:  mod*  in  a  beiiegtd  tovm\ — By  an 
ordinary  Lloyd's  policy  goods  were  insured 
from  Shanghai  to  London,  via  Marseilles, 
and  whilst  remaining  there  for  transit, 
including  all  risks  of  craft  to  and  from  the 
steamers,  and  the  risks  insured  included  "  ar- 
rests, restraints  and  detainments  of  princes." 
Goods  sent  from  Shanghai  to  London,  via  Mar- 
seilles, are  always  sent  overland  through  France, 
and  this  was  well  known  to  underwriters.  The 
^oods  insured  having  arrived  at  Marseilles,  were 
in  the  usual  coarse  forwarded  by  railway  to 
Paris  to  go  from  thence  to  Boulogne ;  but  soon 
after  they  reached  Paris,  that  city  was  so  com- 
pletely surrounded  and  invested  by  the  German 
armies,  who  were  then  besieging  it,  that  it  was 
impossible  to  remove  the  gx>ods  from  it,  and 
accordingly  the  assured  gave  notice  of  abandon- 
ment to  the  underwriters  of  the  policy :  — Hdd, 
that  the  policy  covered  the  risk  during  the  land 
transit  of  the  goods  through  France,  and  sJso 
that  there  was  a  loss  by  "  a  restraint  of  princes  " 
within  the  terms  of  the  policy,  which  justified 
the  notice  of  abandonment.  RodoccmacM  r. 
EOioU,  aP.,  247 

— —  separate  packages ;  damage  to  some  foekagts 
hj  sea  water,  to  others  from  suspicion  and  pre- 
judice]— By  a  marine  policy  of  insurance  the 
insurance  was  described  to  be  "  on  1,711 
packages  teas,"  valued  at  one  sum,  on  a  voyage 
from  Xew  York  to  London,  by  a  certain  ship 
"  warranted  by  the  assured  free  fi^nn  damage 
i^om  dampness,  change  of  flavour,  or  being 
spotted,  or  mouldy,  except  caused  by  aetou 
contact  of  sea  water  with  the  articles  damaged, 
occasioned  by  sea  perils."  In  case  of  partial 
loss  by  sea  damage  to  certain  goods,  not  mdud- 
ing  tea,  "  the  loss  shall  be  ascertained  by  a 
separation  and  sale  of  the  portion  only  of  the 
contents  of  the  packages  so  damaged,  and  not 
otherwise ;  and  the  same  practice  shall  obtain 
as  to  all  other  merchandise,  [as  far  as  practic- 
able," The  ship  met  with  very  bad  weather 
daring  the  voyage,  and  449  of  the  1,711  packages 
of  the  tea  were  seriously  damaged  by  actnal 
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eontaet  of  sea  water.  The  rest  of  the  packages 
arrived  sonnd  and  in  good  condition,  except  by 
the  iqjory  to  their  reputation  &oin  having 
formed  part  of  a  shipment  of  which  449  pack- 
ages had  been  damaged  hj  sea  water,  and  which 
was  the  cause,  as  was  usual  in  such  caaes,  of 
these  padcages,  though  sound  and  uninjured, 
Dot  realising  so  high  prices  as  they  would  have 
done  if  the  449  packages  had  not  been  damaged 
by  sea  water : — Hdd,  that  the  packages  insured 
t^  the  above  policy  were  divisible,  and  that  the 
assured  waa  entitled  to  recover  only  in  respect 
of  the  449  packages  which  were  actually 
damaged.  Also,  that  the  loss  in  value  of  the 
goods  depended  on  their  value  at  the  time 
of  theb  arrival  at  the  port  of  destination,  and 
not  at  the  time  of  sale,  and  the  underwriters 
were  therefore  not  liable  for  a  fall  in  the  market 
price  between  such  arrival  and  the  time  of  sale, 
dattrr.  Vie  Oreat  Wettem  Intur.  Co.  <ffS»m 
York,  OJ?.,  366 

Mabixb  Ixsubamci  (continued)— ixi;ya^  or  im$ 
policy :  South-  Wat  African  eoatt  trade :  devia- 
tion: meaning  <^  "'^'^  on^  trade"] — By  the 
terms  of  a  marine  policy  the  insurance  was 
expressed  to  be  an  insurance  on  a  vessel  and 
cargo  "at  and  from  Liverpool  to  the  west 
and  (or)  louth-west  coast  of  AiHca  during 
her  stay  and  trade  therein  and  back  to  a 
port  of  call  or  (and)  discharge  in  the  ITnited 
Kingdom."  The  premium  was  8  guineas  per 
cent,  on  the  value  insured.  20  per  cent,  of  the 
premium  was  to  be  returned  for  the  risk  ending 
in  ten  months  and  40  per  cent,  for  the  risk 
ending  in  eight  months ;  and  there  was  written 
in  die  margin  "held  covered  at  13«.  id.  per 
cent  per  month  if  longer  than  twelve  months 
out."  The  vessel  having  stayed  a  month  on 
the  African  coast  for  the  purpose  of  earning 
salvage,  and  having  been  damaged  there,  and 
afterwards  stranded  on  her  voyage  home^  the 
owners  sued  for  a  total  loss : — ffeld,  that  the 
woids  "stay  and  trade"  meant  "stay  for  the 
purpose  of  trade  "  ;  and  that,  no  evidence  being 
given  that  staying  for  salvage  purposes  was 
staying  for  an  orunary  purpose  of  tne  South- 
West  African  coast  tiade — the  risk  bad  been 
substantially  varied,  that  there  waa  in  the  ab- 
sence of  sudi  evidence  no  question  for  the  jury, 
and  that  they  were  properly  directed  to  find  for 
the  underwriters.  The  Oampang  </  4Jriea» 
Merchants  {Lim.)  v.  The  Brtiiih  and  foreign 
Marine  Intur.  Co.  (Xm.)  (Ex.  Ch.);  Ex.,  60 

-—elm:  poliej/:  eoneeahnmt oJ vutterid  facte : 
lioySt  liete :  dection  to  avoid  eontract]— -Then 
is  no  presumption  of  law  that  underwriters  are 
acquainted  with  the  contents  of  Lloyd's  Lists,  so 
as  to  discharge  an  assurer  from  the  duty  of 
communicating  material  facts  known  to  himself 
and  published  in  those  lists.  Morrison  v.  7%e 
Universal  Marine  Insurance  Company,  limited, 
Ex.17 

— —  Mp :  peiieu:  coneealment  qf  material  fast : 
eleetion] — tJnaerwiiten  having  agreed  upon  the 


terms  for  a  marine  insurance  with  the  broker 
of  the  assured,  initialed  the  slip  and  debited 
the  broker  with  the  premium,  in  ignarance  of 
Cuts  material  to  be  communicated  to  them,  and 
known  to  the  broker.  Shortly  afterwards  the 
underwriters  discovered  the  concealment,  and 
mentioned  it  to  the  broker,  but  raised  no  objec- 
tion, and  afterwards,  at  the  usual  time,  executed 
and  delivered  to  the  broker  in  silence  a  stamped 
policy  in  accordance  with  the  slip.  News  of  a 
total  loss  having  arrived,  they  repudiated  their 
liability  on  the  ground  of  the  concealment  and 
the  assured  sued  them  on  the  policy.  By  30  & 
31  Vict,  c  23,  8.  9,  no  policy  shall  be  pleaded 
or  given  in  evidence  in  any  Court,  or  aomittad 
in  any  Court  to  be  good  or  available  in  law  or 
is  Equity  unless  duly  stamped.  It  was  conceded 
that  in  effecting  marine  insniances,  when  the 
slip  is  initialed  the  contract  is  conadered  con- 
cluded ;  and  it  was  proved  to  be  the  usage  to  issue 
a  stamped  policy  in  accordance  with  the  slip,  no 
matter  what  might  happen  after  the  slip  was 
initialed : — Beld  (reversing  the  judgment  of  the 
Exchequer,  page  17),  that  since  the  assured  bad 
not  been  induced  to  alter  his  position  by,a  belief 
that  the  underwriters  had  elected  to  treat  the 
contract  as  binding,  the  delivery  of  the  stamped 
policy  was  not  an  act  of  estoppel;  nor 
even  prima  facie  evidence  of  an  election,  so  as  to 
make  it  incumbent  on  the  underwriters  to 
shew  that  the  assured  did  not  understand,  or 
had  no  right  to  understand,  the  conduct  of  the 
underwriters  as  an  election.  Morrison  v.  The 
Universal  Marine  Insur.  Co.  Lm.  (Ex.  Ch.}, 
Ex.,  lis 

MiJtBiMD  Woman — registration  of  stod  m  name  of 
married  woman] — Upon  the  application  of  a  mar- 
ried woman  under  tiie  Married  Woman's  Property 
Act,  1870,  B.  4,  that  shares  in  a  joint  stock  com- 
pany may  be  registered  in  her  name  as  a  mar- 
ried woman  entided  to  her  separate  use,  it  is  the 
duty  of  the  company  to  investigate  and  recognise 
her  title,  and  a  mandamus  to  enforce  the  per- 
formanoe  of  this  du^  will  be  granted  by  the 
Court.  The  Queen  on  the  proseeution  qf  Fmter 
X.  lU  Camatic  SaS.  Co.  {Hm.),  Q^„  169 

—  Older  on  to  pay  debt  under  the  Debtors 
Act,  1869.    See  Debtor  and  Creditor. 

Hastsb  and  SmTAm — mtion  bygotemeu:  nan- 
diselosvre  of  material  fact :  aSsenee  of  fraud] — 
In  an  action  by  a  governess  for  breach  of  an  agree- 
ment in  writing,  in  which  she  was  described  as 
M.  K.,  spinster,  and  by  ■wYaA  defendant  under- 
took to  employ  her  for  a  term  of  three  years,  it 
was  pleaded  that  plaintiff  intending  to  induce  de- 
fendant to  enter  into  the  contract,  concealed  from 
him  a  fact  material  to  her  qualifications  as  such 
governess,  and  material  to  be  known  by  de- 
fendant in  engaging  her  as  such  governess, 
namely,  that  Me  had  ]»«vionsly  been  married, 
and  that  the  marriage  had  been  dissolved  by 
decree  of  the  Divorce  Cout : — Held  on  demomr, 
that  the  plea  was  bad,  a«  there  was  BO  allegation 
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of  fnnd,  and  the  mare  non-discloswe  of  a  mate- 
rial fact  yna,  exoept  in  the  case  of  policies  of 
inimrance,  no  answer  to  an  action  npon  a  con- 
tract.   Fletoher  ▼.  Krdl,  Q.B.,  66 

——  emdenee  of  negligence  of  tervant  in  hie 
emphymaW]  —  The  fact  that  a  passenger  in 
an  omnibus  is  strode  bjr  the  (uirer's  whip 
is  prima  fade  evidence  of  negligence  by 
the  driTer  in  the  conrse  of  his  employment ;  and 
even  if  it  'appear  that  the  blow  was  struck  at 
the  servant  of  another  omnibus  with  whom 
there  had  been  a  dispute,  and  who  had  jumped 
on  the  omnibus  step  to  get  its  number,  it  is 
a  question  for  the  jury  whether  the  blow  was 
struck  by  the  driver  in  private  spite  or  in  sup- 
posed furtherance  of  his  employer's  interests. 
Ward  V.  The  General  Omnibue  Company  (Ex, 
Ch.),  C.P.,  265 

■  n^ligenoe  of  servant :  acting  ioiihin  eeope  of 
empUyment] — One  W,  being  employed  to  cart 
certain  iron  to  a  wharf,  and  defendant,  a  steve- 
dore, to  ship  it  on  boaid  a  ship  alongside,  de- 
fendant's foreman,  who  was  acting  for  him,  being 
dissatisfied  with  the  uncarting  of  the  iron  by 
W.'s  carters,  got  into  the  cart,  threw  out  some 
iron,  and  in  so  doing  iqinred  piaintiff.  Two  of 
plaintiff's  witnesses  said  it  was  the  duty  of  W.'s 
carters  to  put  the  iron  on  the  ground,  and  of  the 
stevedore  then  to  take  it,  and  this  was  the  only 
evidence  as  to  the  dut^  of  defendant  and  his 
servants : — Held,  by  Obove,  J.,  and  Pbvxak,  J., 
that  it  was  a  question  for  the  jury  whether,  in 
{ho  particular  case,  the  foreman  was  acUng  with- 
in the  scope  of  his  employment ;  but  by  Bbkit, 
J.,  that  the  Judge  was  bound  to  say  that  what 
was  done  by  him  was  done  before  liis  employ- 
ment by  defendant  commenced.  Bunu  v.  Pout- 
eon,  CJ>.,  802 

—^  laability  for  acts  of  Servant.    Bee  Carriers 
by  iRailway.    And  see  Negligence.     Principal 
'  and  Surety. 

Matob's  Coubt  or  LoHDoir.  See  AppeaL  Infe- 
rior Ckturt.    Prohibition, 

MaoiCAi,  Act— ri^^  of  ttugeon  to  luefor  medioinet 
unconnectedflnth  mrgictu  treatment] — Under  the 
Apothecaries  Act  (55  Geo.  3.  c.  194),  s.  21,  which 

.  is  not  repealed  by  the  Medical  Act,  1868  (21  & 
22  Vict.  c.  90),  ss.  81,  32,  a  member  of  the 
College  of  Surgeons,  registered  as  a  surgeon 
only  under  the  later  Act  and  having  no  further 
qualification,  cannot  recover  for  medicines  ad- 
ministered by  him  in  a  case  not  requiring 
surgical  treatment.  Lemon  y.  Fletoher,  Q.B., 
214 

Hbtbopous  Gas  Aor,  1860 — The  provisions 
of  this  Act  are  not  repealed  by  the  Chu  Light 
and  Coke  Company's  Act,  1868 — affirming  the 
decision  of  the  Queen's  Bench,  41  Law  J.  Bep. 
(ic.a.)  Q.B.  36.    The  Gat  Light  and  Ooke  (km- 


pang  ▼.  The  Veetry  of  Bt.   George,  Hanover 
Sjuare  (Ex.  Oh.),  Q.B.,  60 

Mbtbopolis  Local  IfAxAOBXBirr  Acts — Pro- 
visions for  paving  new  streets.  Lands  nsed 
for  purposes  of  a  railway.  IRggine  v.  Harding, 
(M.O.,  81),  aB.,  27 

>-^  paving  expenue :  apportioned  amount  of  ex- 
pensee  pagabte  bg future  ovmers']  — The  effect  of 
the  77th  section  of  the  Metropolis  Local  Ma- 
nagement Act,  1862,  is  to  make  the  apportioned 
amount  of  paving  expenses  incurred  under  the 
Act  a  charge  on  the  premises  in  respect  of  which 
the  amount  has  been  apportioned ;  and  the  Dis- 
trict Local  Board  may  recover  the  amounts  so 
apportioned  from  subsequent  owners  of  the  pre- 
mises accordingly,  although  no  arrangement  be 
made  for  payment  by  instalments — affirming 
the  decision  below,  Et.  page  60.  Btgoldby  r. 
Pttmttead  Board  qf  Worke  (Ex.  Ch.),  Ex.,  186 

—  Building  erected  beyond  general  line.    Limi- 
tation cf  time  for  complaint.    Penalty  or  for-' 
feiture.  Veetry  of  Bemumdtey  v.  Johnson  (M.O. 
67),  0£.,  161 

Bepairs  of  new  street.    R.  t.  The  Haekneji 

Board  of  Works  (M.C.,  161),  0.6.,  286 

MiKBS  AMD  lIonKO  Leasbs — demiie  of  mines  and 
minerals:  oompentation  clause:  right  of  surface 
owner  to  support} — Declaration  for  negligently 
excavatingandworkingminesunder  and  adjacent 
to  land  of  the  pltuntiff,  whereby  the  land  gave 
way  and  sank,  and  a  mill,  cottage  and  other  build- 
ings became  prostrate  and  ruinous,  and  a  stream 
of  water  was  diverted  from  the  plaintiff's  land. 
FIe«,  that  by  an  indenture  of  lease  made  before 
plaintiff  became  possessed  of  the  land  as 
alleged,  the  owners  in  fee  demised  unto  certain 
lessees,  whose  interest  afterwards  vested  in  the 
defendants,  for  thirty-eight  years  from  the  26th 
of  March,  1839,  all  and  all  manner  of  veins  and 
seams  of  coal,  and  ironstone  and  other  stone 
and  minerals  of  any  manner  or  sort  whatsoever, 
that  should  or  might  be  found  or  discovered  in 
or  under  the  land,  with  fall  ^wer,  liberty 
and  authority  to  get  the  coal,  ironstone  and 
other  stone  and  ot^er  minerals  out  of  all  pits 
already  sunk  or  open,  and  the  like  liberty  and 
authority  to  bore,  dig,  delve  and  sink  as  many 
other  pita  as  the  lessees  might  think  necessary, 
the  lessees  making  reasonable  satisfaction  to 
the  owners  in  fee,  their  heirs  and  assigns, 
and  their  tenants,  for  the  damage  done  to  them 
respectively  by  the  surface  of  their  land  being 
covered  with  rubbish  or  otherwise  injured,  or 
as  they  might  sustain  as  well  by  the  iinnry 
done  to  the  hnds  of  the  owners  in  fee  in  sinking 
and  getting  the  mines  and  minerals,  as  for 
such  damage  or  injury  as  might  be  done  or 
caused  in  me  dwelling-houses  or  other  build- 
ings of  the  said  owners  by  so  doing.  The  lessees 
covenanted  in  case  of  damage  or  injury  to  such 
buildings  to  rebuild  or  repair  the  same;  and 
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also  over  and  besides  the  immediate  damage  to 
stock  or  crops  so  damaged,  to  pay  a  satisfaction 
for  all  damages  sustained  by  the  owners  in  fee 
after  the  rata  of  40«.  per  annum  for  five  years 
£rom  the  commencement  of  the  damage,  and 
after  that  time  to  pay  such  a  price  for  the  land 
so  damaged  as  should  be  settled  by  arbitra- 
tion:— Hdd,  that  upon  the  tme  construction 
of  the  lease,  the  owners  in  fee  granted  the 
absolute  right  to  work  the  minerals,  without 
regard  to  injury  to  the  sur&ce,  subject  only  to 
the  obligation  to  pay  con^nsation  according  to 
the  covenant    8mUh  v.  Darby,  Q.B.,  140 

Ifims  AMD  Mnnno  Lsasbs  (continued)  —  rs- 
urvation  of:  compensation  for  damage  from 
v>orki»0t\ — ^Lessen  of  lands  subject  to  clauses 
resemng  to  lessor  the  minerals  with  power  to 
work  them,  making  compensation,  bought  the 
reversion  subject  to  similar  clauses,  which 
reserved  the  minerals  with  working  powers  of  an 
extensive  character,  and  provided  for  compensa- 
tion for  damage  or  spoil  to  the  ground  thereby : 
—Hdd,  that  uie  true  construction  of  the  par- 
ticular deed  was  that  the  compensation  was  to 
be  made,  not  merely  as  to  future  workings,  &&, 
but  also  for  subsequent  damage  accruing  ih>m 
the  future  use  of  existing  workings,  &e.,  and 
that  such  compensation  was  to  be  assessed  with 
reference  to  the  marketable  value  of  the  land, 
taken  or  damaged,  for  all  purposes  to  whidi 
it  was  reasonably  applicable,  without  regard  to 
the  powers  of  working,  &c.,  to  which  it  was 
subject,  and  that  there  was  no  restriction  on  in- 
creasing the  weight  in  the  mines.  Mordm  T, 
The  Dean  and  Chapter  of  Durham,  C.P.,  114 

—  mining  leate:  lupport  of  nuftiee  by  m<5- 
jaeent  land:  liabilitg  for  tuiiidenee] — When 
the  owner  of  surface  and  minerals  beneath 
grants  a  mining  lease  of  the  minerals  tat  a 
term,  there  is  not,  outside  the  contract,  an 
implied  reservation  of  any  right  to  have  the 
surface  supported  by  the  minerals.  The  con- 
tract itself  must  be  looked  at,  and  eonstmed 
with  regard  to  the  subject  matter,  in  order  to 
arrive  at  the  extent  to  which  the  owner  autho- 
rises the  minerals  to  be  removed.  Badon  t. 
Jeffcoch,  Ex.,  36 

Where  a  mining  lease  authorised  the  removal  of 
all  the  coal  beneath  the  surface  except  certain 
portions,  subject  to  a  covenant  to  work  the  mine 
in  a  good  and  workmanlike  manner, — BM, 
that  the  leasees,  doing  only  what  the  lease 
anthorised  them  to  do,  were  not  responsible  to 
the  lessor  fbr  the  subsidence  of  the  surface 
caused  by  their  mining  operations. — Dtigdote 
r.  Saberteon  distinguished.     Ibid. 

—  Damage  to  mines.  See  Canal  and  Canal 
Company. 

IfoBTSios — right  of  mortgagee  to  tuefor  debt  after 
tale  of  mortgaged  properly :  equitable  plea :  strii- 
ing  out  p>ea] — To  a  declaratiOB  on  tne  mortga- 


gor's covenant  to  pav  the  debt,  the  action  being 
brought  to  recover  the  balance  due  to  the  mort- 
gagee, after  giving  credit  for  the  money  realised 
on  the  sale  of  the  mortgaged  property,  the 
defendant  pleaded,  by  way  of  equitable  defence^ 
a  plea  which  shewed  that  the  plaintiff  had  taken 
possession  of  the  mortgaged  property,  and  had 
sold  the  same  onder  the  power  of  sale  contained 
in  the  mortgage,  and  had  thereby,  as  the  plea 
alleged,  deprived  the  defendant  of  his  rig^t  to 
have  such  property  reeonveyed  to  him  npon 
payment  of  the  money  and  interest  due  on  the 
mortgage.  This  -plea  was  pleaded  under  a 
master  s  order,  which  gave  the  plaintiff  liberty 
to  reply  and  demur  Siereto.  Listead  of  de- 
murring, the  plaintiff  applied  for  and  obtained 
an  order  &om  a  Judge  to  strike  the  plea  out : — 
Hdd,  that  such  Judge's  order  was  rightly  made, 
as  the  plea  was  clearly  bad,  since  it  did  not 
shew  that  sufficient  had  been  realised  by  the 
sale  to  satisfy  the  debt.  Budge  y.  Richene, 
C.P.,  127 

—  See  Interpleader. 

UuinaiPAL  Ei«rnoir— sIwMon  of  borough  (»im- 
eilior :  burgeti  on  roU  for  tva  rntrde : 
idection  (ff  ward]— By  the  Municipal  Corpora- 
tion Act,  5  &  8  Wm.  4.  c.  78,  s.  44,  "  if  a 
burgess  be  rated  in  respect  of  distinct  pre- 
mises in  two  or  more  wsj^s,  he  shall  be 
entitled  to  be  enrolled  and  to  vote  in  such 
one  of  the  wards  as  he  shall  select,  but  not  in 
more  than  one."  At  an  election  of  councillors 
tot  a  borough  which  was  divided  into  wards  a 
burgess  who  was  on  the  roll  for  two  wards  voted 
for  the  defendant  in  one  ward,  and  immediately 
afterwards  voted  in  the  other  ward: — Held,  on 
the  authority  of  7%«  Queen  v.  TugweU  (37  Law 
J.  Rep.  (ir.s.)  Q.B.  275),  that  the  vote  was 
good,  and  that  the  voter  having  voted  in  one 
ward,  had  irrevocably  made  lus  selection,  which 
was  not  affected  by  what  took  place  afterwards. 
Segina  r.  Harrald,  QJB.,  211 

Ballet  Act:  duiiee  cf  pretiding  offeer  and 

clerks :  action  for  breach  of  duty :  pieading\ 
—Under  the  Ballot  Act,  1872,  it  is  the  dn^ 
of  the  presiding  officer  at  a  polling  statjoa, 
or  a  clerk  deputed  by  him,  whichever  ,of  them 
in  taet  undertakes  i^  to  deliver  to  the  voters 
ballot  papers  bearing  the  official  mark,  and  to 
be  present,  so  that  each  voter,  befbre  placing 
his  ballot  paper  in  the  box,  can  riiew  to  him 
the  official  mark  on  its  back ;  bnt  prima  faeie, 
and  in  the  absence  of  it  appearing  that  a  cleA 
has  been  deputed  by  such  presidiiDg  officer  to 
fulfil  it,  the  duty  lies  on  such  officer, — So  HM 
by  the  whole  Court.  Pickering  t.  Jamee,  0.F,, 
217 

Bnt  it  is  donbtfbl  whether  there  is  a  similar  duty 
as  to  ascMtaining,  before  the  voters  put  their 
ballot  papers  in  the  box,  whether  they  are 
properly  marked  with  the  official  mark, — ^Eut- 
iKo,  J.,  and  Brbtt,  J.,  holding  that  there  is,  and 


Digitized  by 


Google 


Vol.  42.] 


COMMON  LAW. 


XX7 


BoTiLL,  O.J.,  and  OitOTB,  J,,  that  tiiere  is  not. 
Ibid. 

VHiere  the  piesiding  officer  or  clerk  commits  a 
breach  of  dut?,  he  is  liable  to  an  action  for 
damages  by  the  party  aggrieved,  though  the 
breach  be  not  wilful  or  malicioas, — So  Held  by 
the  whole  Court.     Ibid. 

Where  the  declaration  sufficiently  states  the  duty, 
and  breach  thereof  by  the  defendant,  and  after 
stating  &cts  not  sufficiently  shewing  the  plaintiff 
is  aggrieved,  alleges  that  "tnr  reason  of  such 
neglect  of  duty  the  plaintiff  was  prevented 
from  being  elected,"  such  allegation  is  one  of 
fact  and  sufficient  to  shew  the  plaintiff  is  ag- 
grieved,— So  Hdd  by  Kkatino,  J.,  Bjbxtt,  J., 
and  Gboti^  J.  (disaentiente  Bovill,  C.J.).  Ibid. 

NxouoBNCB — Migaii/m  to  repair  fence:  etcape 
of  cattle:  want  of  notice  of  fence  being  out 
of  repair] — Plaintiff  and  defendant  were  occu- 
piers of  Adjoining  closes  of  land  separated 
by  a  fence,  situated  on  defendant's  dose, 
and  the  property  of  defendant.  For  more 
than  forty  years  the  fence  had  been  repaired 
whenever  repairs  were  necessary  by  the  owner 
and  occupiers  of  defendant's  land,  and  on  several 
occasions  the  fence  had  been  repaired  by  de- 
fendant and  his  predecessors  in  title  upon 
notice  from  the  occupier  for  the  time  being 
of  plaintiff's  close.  Defendant  sold  the  fallage 
of  the  wood  on  his  close  to  one  H.,  who  pro- 
ceeded to  fell  the  trees,  and  some  of  his  servants 
felled  a  tree  in  so  negligent  a  manner  that  it 
caused  a  gap  in  the  fence  through  which  the 
plaintiff's  cattle  entered  the  defendant's  close, 
and  having  eaten  some  of  the  foliage  of  a  yew 
tree  there  died  in  consequence.  In  an  action 
in  the  County  Court  the  Judge  found  as  a  fact 
that  there  was  an  obligation  on  the  part  of  de- 
fendant to  keep  the  fence  in  repair  for  the  pur- 
pose of  preventing  cattle  lawfully  in  plaintiff's 
close  from  escaping  into  defendant's  close,  and 
that  the  escape  of  the  cows  was  caused  by  negli- 
gence of  the  servants  of  H.,  but  that  defendant 
had  not  received  notice  that  the  fence  was 
broken  down.  Upon  these  facta  the  Judge 
held  that  defendant  was  not  responsible  for 
the  iiynry  to  plaintiff: — Held,  that  the  decision 
was  wrong  as  it  appeared  from  the  evidence 
that  the  defendant  was  bound  at  his  peril  at 
all  times  to  maintain  the  fence  and  without  notice 
to  repair  it,  and  the  damage  done  to  the  cattle 
was  proximately  due  to  the  defective  state  of 
the  fence.    Lawrence  r.  Jenkiiu,  Q.B.,  147 

—  dutg  to  fence  adjoining  landa :  liability  to  per- 
$ons  not  ovmeri  or  occupiers] — ^When  a  railway 
company  have  neglected  the  duty  imposed  on 
them  by  the  Railways  Clauses  Consolidation 
Act,  1846,  to  fence  their  line  from  the  adjoining 
lands,  and  in  consequence  of  such  negioct  cattle 
in  the  adjoining  lands  pass  on  to  the  line  and 
are  i^jured  by  the  company's  trains,  an  action 
for  the  injury  may  be  maintained  against  the 
company  by  the  owner  of  the  cattle,  though  he 
has  no  more  interest  in  the  adjoining  lands 
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than  a  license  ficom  the  occnpier  thereof  to  graze 
the  cattle  there.  Damim  T.  The  JUidUmd  Bail. 
Co.,  Exch.,  49 

itfjury  to  pauengcr  in  omnibu* :  evidence  for 

jurt/'l—la  an  action  against  an  omnibus  pro- 
prietor for  injury  to  a  passenger,  it  was  proved, 
on  behalf  of  the  latter,  that  he  was  sitting 
inside  the  omnibus,  and  was  injured  by  one  of 
the  horses  kicking  the  front  panel  constituting 
the  back  of  his  seat,  and  that  on  a  subsequent 
examination  marks  of  other  kicks  were  seen  :— 
Held,  that  there  was  evidence  of  negligence  of 
the  defendants  to  go  to  the  jury.  Simpson  v. 
7%e  London  Oeneral  Omnibus  Company,  C.P., 
112 

—  causing  death  of  servant :  action  for  loss  oj 
service :  expense  of  burying  servant  who  was  also 
a  child]— To  a  declaration  alleging^  that  by 
reason  of  the  negligence  of  defendant's  servant 
plaintifTs  daughter  and  servant  was  killed,  and 
claiming  damages  for  loss  of  services  and  for 
the  bunal  expenses  paid  by  plaintiff,  defend- 
ant pleaded— first,  that  the  daughter  and 
servant  was  killed  on  the  spot  by  the  act  com- 
plained of,  so  that  plaintiff  did  not  and  could 
not  sustain  damage  entitling  him  to  sue ;  and 
secondly,  that  tlie  act  complained  of  was  a 
felonious  act  on  the  part  of  defendant's  ser- 
vant, and  that  the  servant  had  not,  before  the 
action  been  tried,  committed  or  prosecuted  in 
any  way  in  respect  of  the  same : — Held,  per 
totam  curiam,  that  the  second  plea  afforded  no 
answer  to  the  declaration  ;  and  held  by  Kkllt, 
C.B.,  and  PiooTT,  B.,  that  the  first  plea  afforded 
a  good  answer,  on  the  ground  that,  apart  ficom 
Lonl  CinipbcU's  Act  (9  &  10  Vict,  c  93),  no 
civil  action  is  maintainable  against  a  person 
who  has  by  negligence  caused  the  death  of 
another.  But  held  by  Bkuiwbix.,  B.,  that  the 
first  plea  afforded  no  answer,  and  that  the 
action  was  maintainable.  Othome  v.  CfUlett, 
Ex.,  63 

— —  for  injuries  to  passengers.  See  Carriers  by 
Railway.  And  see  Arbitration.  Equitable  Plea. 
Master  and  Servant. 

New  Tbui«    See  Practice. 

KoNsvrr.    See  False  Imprisonment. 

NuL  Tua  RaooBO.    See  Jurisdiction. 

Fabuakbnt — county  vote:  rent-charge:  acttud pos- 
session :  operation  of  the  statute  ofuses]~-K  rent- 
charge  was  granted  to  A.,  B.  and  C.  to  hold  to  the 
said  A.,  B.  and  C.  to  the  use  of  the  said  A.,  B.  and 
C,  their  heirs  and  assigns  for  ever  as  tenants 
in  common:— //e/rf,  that  such  grant  took  effect 
at  common  law  and  not  by  operation  of  the 
Statute  of  Uses  (27  Hen.  8.  c.  10)  and  that 
therefore  neither  A.,  B.  or  C.  had  the  actual 
possession  of  such  rent-charge  as  required  by  2 
2? 
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Will.  4.  c  45.  s.  26,  to  ontitle  him  to  be  regis- 
tored  as  a  yot«r  in  respect  of  his  interest  in 
the  same  until  he  had  actually  received  such 
rent  or  some  part  thereof.  Webster  t.  The 
Overttert  of  Mhton-undtr-Ltfne — Orm/t  date, 
OS.,  38 

"BtsiiUBom  (continued) — county  vote:  rent- 
ehane:  actual  possession:  previous  decisions] 
— ^Where  the  conveyance  granting  a  rent- 
charge  operates  under  the  Statute  of  Uses, 
27  Hen.  8.  c.  10,  the  person  to  whose  use 
the  rent-charge  is  granted  is,  by  force  of  the 
statute,  in  the  actual  possession  of  such  rent- 
charge,  within  the  meaning  of  section  26  of 
the  Eeform  Act,  2  Will.  4.  c.  45,  as  soon 
as  the  grant  is  executed,  according  to  the 
decision  in  Hedis  t.  JBlain,  which  the  Court 
followed.  Webster  y.  The  Overseers  of  Ashton- 
under-Lym;  HadfidcCs  Case,  C.P.,  146 

SemUe,  the  Court  is  not  bound  by  its  former 
decision,  though  it  is  a  Court  of  ultimate  appeal 
in  registration  cases,  and  its  decision  in  such 
cases  is  made  final  by  6  &  7  Vict.  c.  18.  s.  66 ; 
but  the  Court  will  not  overrule  such  former 
decision  unless  it  be  shewn  to  be  clearly  wrong. 
Ibid. 

^—  county  vote :  gualification :  incapacity :  peer 
of  Parliament] — A  peer  of  Parliament  is  in- 
capacitated by  law  from  voting  at  elections  for 
members  of  the  House  of  Commons, '  and  is 
therefore  not  entitled  to  have  his  name  on  the 
register  of  voters.  Earl  Beauchamp  v.  7^ 
Ooerseers  qf  Madre^fidd ;  Marauis  of^  Salisbitry 
T.  The  Overseers  of  SoutA  liimms;  Same  T< 
Bontems;  Same  v.  Bvlwer,  C.P.,  32 

county  vote:  qualification  for  borough  vote] 
— A.,  a  ministerof  a  church,  was  stated  to  have, 
as  minister,  such  a  freehold  interest  in  the  rents 
received  from  the  letting  of  pews  in  the  church 
as  entitled  him  to  a  vote  for  the  county.  He 
occupied  as  such  minister  the  parsonage  house, 
and  in  respect  of  such  occupation  acquired  a 
right  to  a  vote  for  the  borough : — Held,  that 
there  was  no  such  unity  of  occupation  as  would, 
according  to  section  24  of  2  Will.  4.  c  45,  dis- 
entitle A.  to  the  county  vote.  Beswick  v. 
Alker,  C.P.,  26 

■  county  vote:  rating  memiers  of  a  firm:  des- 
cription on  rate  amendable  as  inaccurate] — A., 
who  had  been  solely  rated  in  respect  of  the  pre- 
mises occupied  by  him  in  his  business,  got  the 
overseers  to  alter  the  rating  to  "  A.  &  Sons  " 
on  the  occasion  of  his  taking  his  two  sons  into 
partnership^  and  carrying  on  business  with  them 
on  the  said  premises  under  the  partnership 
name  of  "  A.  &  Sons."  When  A.  retired  from 
the  business,  which  he  did  some  time  after- 
wards, the  two  sons  continued  the  business  under 
the  same  name  of  "  A.  &  Sons,"  and  paid  the 
rates  when  called  for: — Held,  that  the  sons 
were  rated  within  the  meaning  of  section  6  of  the 
Bepresentation   of  the    People  Act,   1867  (30 


.&  31  Vict,  c  102),  besng  described  on  the  rate, 
though  inaccurately,  by  the  partnership  name, 
and  that  such  inaccuracy  was  cured  by  6  &  7 
Vict.  c.  18.  sec  76.  Little  v.  Overseers  of 
Penrith,  C  J>.,  28 

— •  county  vote  :  occupation  franehiu :  rateable 
vcUtte] — The  rateable  value  of  the  premises  re- 
quired by  section  6,  sub-section  2  of  the  Ee- 
preseutation  of  the  People  Act,  1867  (30  & 
81  Vict,  c  102),  for  the  12^.  occupation  fran- 
chise in  counties,  is,  the  real_  rateable  value 
(which  the  Kevising  Barrister  is  at  liberty  to 
ascertain  for  himself),  and  is  not  necessarily 
the  value  at  which  such  premises  are  rated  in 
the  rate-book.    Cooke  v.  Butter,  C.P.,  26 

oounty  vote:  inmates  of  a  hospital:  interest 

tn  land:  rent-charge:  tenemsni\ — A  hospital, 
consisting  of  a  master  and  three  "ancient 
brethren,"  was  incorporated,  and  by  the  terms 
of  its  constitution,  as  afterwards  regulated  by 
statute,  its  revenues,  derived  from  lands  vested 
in  the  corporation,  were  received  by  the  master, 
who  annually,  after  paying  thereout  taxes  and 
other  outgoings  ■  and  reserving  one- third  to 
himself,  was  to  pay  25i.  to  each  of  the  three 
ancient  brethren,  70/.  to  the  chaplain,  and  after 
reserving  a  balance,  not  exceeding  60^,_  to 
meet  current  expenses,  was  to  divide  the  remdue 
between  certain  other  brethren  called  "  younger 
brethren,"  who  were  added  to  the  number  of 
the  brethren  from  time  to  time,  as  the  rerenues 
of  the  charity  increased,  but  no  younger  brother 
was  to  take  under  such  division  more  than  26^., 
and  the  sniplos,  if  any,  was  left  to  accumulate 
nntil  ftarther  additional  brethren  were  ap- 
pointed:—fleW,  that  the  younger  brethren  had 
no  equitable  estate  in  the  lands  of  the  hospital 
and  ujat  the  annual  payment  to  which  they  were 
entitled,  not  being  a  rent-charge  nor  a  free  tene- 
ment within  the  statute  8  Hen.  6.  c  7,  they  were 
not  entitled  to  the  county  ftendiise.  Stnurjr  v. 
Marshdl,  C.P.,  49 

consolidated  appeal:  notice  to  respondents^ 

A  consolidated  case  of  appeal,  naminff  the  re- 
turning officer  of  a  borough  as  respondent,  was 
signed  on  the  3 1st  of  October;  notice  of  appeal 
was  not  given  to  him  till  the  4th  of  November ; 
iko  first  day  appointed  for  hearing  appeals  was 
the  13th  of  November: — Held  (the  respondent 
not  appearing),  that  the  appeal  could  not  bo 
heard.    Broum  v.  Tamplin,  C.P.,  37 

Pabtibs— to  actions.  See  Amendment.  Carriers 
by  BaUway.    Marine  Insurance. 

PjLTSin— effect  of  dating  back  grant  ofpatenttoday 
of  applicaiion]  —  To  an  action  for  infringing 
letters  patent  granted  to  the  plaintiff  and  sealed 
as  of  the  date  of  his  application  for  the  same, 
it  was  held  to  be  no  answer  that  the  alleged 
infringements  were  done  in  exercise  of  certain 
letters  patent  for  a  similar  invention  granted 
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to  the  defendant  and  sealed  as  of  a  sabsequent 
date,  ijB.,  the  date  of  his  application  for  the 
same,  although  the  complete  specification  of  the 
plaintiff's  patent  was  not  filed  in  the  patent 
office  till  after  tlie  defendant's  specification  had 
been  filed.    Saxbjf  v.  Kennet,  Ex.,  137 

Pa'wkbbokeb — lost  of  iiclit(] — ^A  penon  who  had 
pledged  goods,  having  imknowingly  given  the 
ticket  amongst  other  matters  to  a  third  person, 
obtained  under  the  (now  repealed)  statute,  39  & 
40  Oeo.  3.  c  99.  ss.  15,  16,  the  form  of  affidavit, 
&c,  therein  mentioned,  went  immediately  with 
it  to  a  magistrate  as  therein  provided,  and 
shewed  it  afterwards  to  the  pawnbroker: — 
SM,  that  under  that  statnte  t&e  pawnbroker 
was  not  justified  in  afterwards  delivering  the 
goods  to  the  ticket-holder,  as  the  ticket  was 
"  lost  or  mislaid,"  and  it  was  not  necessary  to 
deliver  the  affidavit  and  redeem  the  goods. 
Burtlem  v.  Atienborough,  C.P.,  102 

Patjodtp— proof  of.    See  Evidence.    Executor. 

Payicent  IHTO  CorBT — bond  to  secure  payment  of 
money  by  instalmentt:  penalty] — Plaintiff  sued 
for  the  penalty  in  a  bond  conditioned  for  avoid- 
ance if  half  the  penalty  with  interest  were  paid 
by  instalments  on  several  fixed  days,  and  alleged 
as  a  breach  the  non-payment  of  one  of  the  instal- 
ments, the  time  for  the  payment  of  the  sub- 
sequent instalments  not  having  yet  arrived. 
Defendant  paid  into  Court  the  snm  due  in  re- 
spect of  the  one  instalment,  with  interest: — 
Held,  a  bad  plea,  such  a  bond  not  being  within 
section  25  of  the  Common  Law  Procedure  Act, 
1860.    Preston  v.  Dania,  Ex.,  83 

VmoLtsa  Act — carrying  a  missionary  basket  is  not 
trading.    Gregg  v.  Smith  (M.C.,  121),  aB.,  170 

PjEMALTT — Local  Qovemment  Act,  1868.  Bve- 
laws.  Structure  of  party-walls.  Continuing 
otfence.  New  buildings.  Public  Health  Act,  1848. 
Marshall  v.  8mUh  (M.C.,  108),  CJ?.,  166 

Evidence  of  Scienter.    Contagious  Diseases 

(Animals)  Act,  1869.  Animals  Order  of  1871, 
part  II.  sect.  19.  Discovery  of  Disease.  Appeal 
Irom  Justices.  CosU.  NioholU  r.  SM(lli..C., 
105),  C.P.,  167 

-^—  See  Payment  into  Court. 

Pbbfbtval  Curatb,    See  Churchwardens. 

Physic.    See  Medical  Act. 

FiBADiKO  —  argamentative  general  issue.  See 
Equitable  Plea.  And  see  Bills  of  Exchange. 
Company.     Mortgage. 

PooB  Liw — ^Amendment,  on  eertiorari,  of  order  of 
justices  made  on  a  bastardy  summons.  B.  r, 
Tojnlinion  (M.C.  I),  Q.B.,  12 


A  judgment  for  a  sum  of  money  obbiined  by 

a  pauper  in  receipt  of  relief  is  a  valuable  secu- 
rity for  money  belonging  to  the  pauper  within 
12  &  13  Vict.  c.  103.  s.  18.  The  Guardians  of 
the  West  Ham  Union  v.  Owen*  (M.C.  29) ;  Ex., 
15 

PooB  Law  Audit — Proceedings  against  overseer 
to  recover  sum  certified  to  be  duo.  Certificate 
of  treasurer.  H.  v.  Fordham{M.G.,  US),  Q.B., 
243 

PooB  BiTB — Sunday  and  ragged  schools  (exemp- 
tion from  Hating)  Act,  1869,  32  &  33  Vict.  c.  40. 
Discretion  of  rating  authority.  Sell  v.  Crane 
(M.C.,  122X  Q.B.,  165 

Occupation.      Rateable  value.      Cemetety. 

Sale  of  plots  of  land.  R.  v.  The  Abney  Park 
Cemetery  Co.  (M.C.,  124),  Q.6.,  246 

Docks,  warehouses,  and  machinery  occupied 

as  one  estate.  Warehouses  capable  of  beneficial 
occupation  apart  from  docks.  Increased  value 
by  connection  with  docks.  Separate  rating. 
Mersey  Docks  and  Harbour  Board  y.  The  Ooer- 
seers  of  the  Poor  of  Birkenhead  (M.C.,  141), 
Q.B.,  236 

Pbacticb — ttete  trialin  Liverpool  Court  of  Passage  : 
ver^ication  of  assessor's  signature  to  notes] — ^In 
moving  in  the  Court  of  Exchequer  for  rules  for  a 
new  trial  or  to  enter  a  nonsuit  in  cases  tried  in 
the  Liverpool  Court  of  Passage,  a  rule  to  shew 
cause  will  not  be  granted  unless  either  the  coun- 
sel moving  was  present  at  the  trial,  or  the  asses- 
sor's notes  are  produced  with  an  affidavit  verify- 
ing the  assessor's  signature.  When  cause  is 
shewn  the  assessor's  notes  must  be  produced  with 
a  similar  affidavit.     Welsh  v.  Mercer,  Ex.,  62 

See  Amendment.  Attachment  of  Debt.  At- 
torney and  Solicitor.  BiUs  of  Exchange.  Infe- 
rior Court.    Interrogatories.    Jurisdiction. 

Pbihcifai.  AMD  AotxTT— foreign  eomepondent: 
commission  agent:  right  of  prineipiu  agamst 
third  person] — ^Where  a  foreign  correspondent 
instructs  his  English  agents  to  order  goods  for 
him  in  this  country  the  person  contracting  with 
the  agent  to  supply  such  goods  is  not,  alUiough 
he  knew  for  whom  the  goods  were  intended, 
liable  to  an  action  for  breach  of  his  contract 
at  the  suit  of  the  principal.  Die  EUnnger  Actien- 
Gesellsehqft  fwr  Fabrication  von  tiienbahn- 
Materiel  v.  Claye,  Q.B.,  161 

contracting  and  signing  as  agent :  evidence  of 

custom  making  agent  licuile] — ^Where  a  person 
contracts  in  the  body  of  a  charter-parl^  and 
signs  "as  agent,"  his  principal  being  undis- 
closed, evidence  is  admissible  to  shew  a  custom 
that  he  shall  be  personally  liable  if  he  does  not 
disclose  his  principal's  name  within  a  reasonable 
time,   Httt^inson  r.  liitham,  C.P.,  260 
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— —  Soo  Stock  Exchange. 

Pbihcipai.  AMD  SuBETT — matter  and  sermnt: 
alteration  of  terms  of  service :  discharge  of 
turetff] — A  bond  was  given  by  the  obligor 
as  Buret;  that  a  servant  would  from  time 
to  time,  and  at  all  times  during  the  service, 
satisfactorily  account  for  and  pay  over  to 
the  master  all  moneys  received  by  the  ser- 
vant for  the  master's  use.  One  of  the  terms 
of  the  service  was  that  it  should  be  terminable 
by  one  month's  notice  on  either  side,  but  this 
was  not  known  to  the  surety.  After  the  com- 
mencement of  the  service  the  master  and  servant 
agreed,  without  the  knowledge  of  the  surety, 
that  the  service  should  be  terminable  at  three 
months'  notice : — Held  by  Kxllt,  C.B.,  Pioott, 
B.,  and  Pollock,  B.,  dvbiiante  Mabteh,  6.,  that 
the  surety  was  not  discharged.  But  the  ser- 
vant having  fhiled  satisfactorily  to  account  for 
or  pay  over  moneys  which  he  had  received  for 
the  master's  use,  and  the  master,  having  with 
knowledge  and  without  informing  the  defendant 
thereof,  retained  the  servant  in  his  service, — 
Held,  that  the  surety  was  discharged  as  to 
de&ults  committed  by  the  servant  after  he 
was  so  retained.     Sanderson  v.  Aston,  Ex.,  61 

joint  and  teverai  debtor :  release  of  debtor  as 
if  discharged  in  bankruptcy:  discharge  of 
tureti/] — Of  two  obligors  of  a  joint  and  several 
bond  one  executed  it  as  surety  for  the  other, 
whereof  the  obligee  then  had  notice.  After- 
wards, and  without  the  consent  of  the  surety, 
the  principal  debtor  by  deed  conveyed  to  the 
obligee  of  the  bond,  as  trustee  for  the  creditors 
of  me  principal  debtor,  all  his  estate  to  be 
administered  for  the  benefit  of  the  creditors, 
in  like  manner  as  if  the  principal  debtor  had 
been  at  the  date  thereof  duly  Eic^udged  bank- 
rapt,  and  in  consideration  thereof  each  of  the 
creditors  did  thereby  release  the  principal 
debtor  "  from  his  and  their  respective  debts.in 
like  manner  as  if"  the  principal  debtor  "  had 
obtained  a  discharge  in  bankruptcy."  The 
obligee  having  sued  the  surety  on  the  bond, — 
Held,  by  KmxT,  C.B.,  and  Bbaxwxll,  B. 
(dissentients  Pioott,  B.),  that  the  obligee  by 
executing  the  deed  had  released  the  surety, 
Gragoe  v.  Jones,  Ex.,  68 

Pbisombb — Debtors  Act :  discharge:  imprisonment 
qfterJvdgTneni] — A  defendant  who  has  been  ar- 
rested and  imprisoned  before  final  judgment, 
under  the  6th  section  of  the  Debtors  Act,  1869,  is 
entitled  to  be  discharged  under  the  4th  section 
after  final  judgment  has  been  obtained,  notwith- 
standing that  the  judgment  isstill  unsatisfied,  and 
that  the  absence  of  the  defendant  from  England 
may  prejudice  the  plaintiff  in  obtaining  the  fruits 
of  the  judgment.    Hume  v.  Drugff,  Ex.,  146 

Fbivilbosd  CouinnncATioif.    See  Defamation. 

PBOHiBmoir — Admiralty  Court :  cause  of  damage 
by  oollision :  foreign  ship :  sovereign  potentate]— 


The  ship  C.  ran  down  the  ship  B.  in  tihe  liver 
Thames.  The  0.  was  arrested  under  a  warrant 
of  the  Court  of  Admiralty  issued  in  a  cause 
of  damage  instituted  in  the  said  Court  on  behalf 
of  the  owners  of  the  B.  A  rule  nisi  was  granted 
for  a  prohibition  on  the  ground  that  the  C.  was 
the  property  of  the  Khedive  of  Egypt.  In 
shewing  cause  against  the  rule,  affidavits  were 
used  alleging  that  the  C.  was,  at  the  time  of  the 
collision,  in  reality  used  for  carrying  cargo  and 
passengers.  The  Court  declined  to  issue  the 
prohibition ;  the  question  whether  or  not  the 
G.  was  the  property  of  a  sovereign  potentate, 
so  as  by  the  law  of  nations  to  be  exempt  from 
liability  being  one  which  might  properly  be 
decided  in  the  Court  of  Admiralty.  In  re  7%« 
Steam-ship  "  Charkieh,"  Q.B.,  75 

■  inferior  court :  jurisdiction :  cause  of  action] 
•  — The  Mayor's  Court  of  London  being  an  in- 
ferior Court,  the  whole  cause  of  action  must 
arise  within  its  jurisdiction,  and  therefore, 
where  a  material  fact  necessary  to  be  proved  in 
order  to  sustain  the  plaintifb'  case  occnrs  out  of 
the  jurisdiction  of  such  Court,  the  garnishee 
against  whom  process  of  foreign  attachment 
has  been  issued  to  attach  moneys  owing  by  him 
to  the  defendant,  is  entitled  to  a  prohibition 
against  such  Court  proceeding  with  the  smt. 
CooJie  T.  Gill,  C.P.,  98 

QdJLBteb  Sbssiohs — Signature  to  notice  of  appeaL 
B.  T.  The  Justices  of  Kmt  (M.C.,  211),  Q.R,  170 

—  Invalidity  of  rule  of  practice  as  to  entry  of 
appeals.    S.  t.  PaiUett  (M.C.,  167),  O.B.,  241 

QuoWABBAino — informaiionin  thenatureof:  want 
of  grievance :  delay:  discretion  of  court] — A  rule 
for  an  information,  in  the  nature  of  a  jue 
warranto,  in  respect  of  an  annual  office  of  guar- 
dian of  the  poor,  the  election  to  which  was  on 
the  14th  of  May,  on  the  ground  that  the  mode 
of  election  adopted  was  not  a  proper  one,  was 
not  applied  for  till  the  13th  of  January  fol- 
lowing, and  it  was  then  not  shewn  that  any 
ratepayer  had  been  prevented  from  voting,  or 
that  the  result  of  the  election  was  affected  by 
the  mode  adopted.  In  the  exercise  of  its  dis- 
cretion, the  Court  discharged  the  rule.  B.  t. 
Cousins,  Q.B.,  124 

irregularity  immaterial  as  to  the  resuli] — 

W.  was  chairman  of  a  Local  Board,  and  it 
WHS  his  duty  under  11  &  12  Vict  c  63.  s.  21 
to  conduct  and  complete  the  elections  of  mem- 
bers for  the  ensuing  year,  and  by  the  same 
section  if  the  chairman  became  unable  to  act, 
some  other  person  was  to  be  appointed  by  the 
Local  Board  to  perform  such  of  his  duties  as 
then  remained  to  be  performed.  F.  was  ap- 
pointed by  the  Local  Board  to  act  as  returning 
officer  in  case  of  nomination  of  chairman  as  a 
candidate.  W.  published  a  notice,  fixing  day  of 
election  and  day  for  receiving  popunation  papers. 
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He  receired  a  notnination  paper  nominating 
himself,  and  afterwards  continued  to  receive 
other  nomination  papers.  More  candidates 
were  nominated  than  vacancies.  W.  filled  np 
the  form  of  voting  paper  under  section  23,  and 
sent  it  to  be  pnnted,  with  directions  for  the 
printer  to  retam  it  to  F.,  and  £rom  that  time 
forward  everything  was  do&e  by  F.  W.  was 
elected,  and  returned  by  F.  No  improper 
motive  was  imputed  to  W.,  nor  did  his  acts 
produce  any  inconvenience,  or  in  any  way  in- 
finence  the  result  of  the  election.  The  Court, 
in  the  exercise  of  its  discretion,  refused  leave 
to  file  an  information  in  the  nature  of  a  "  quo 
warranto."    R.  v.  Ward,  Q3.,  126 


Batlwat — ^Meaning  of  branch-line  in  Special  Act. 
See  Covenant. 


Railway  Company — construction  of  special  Act: 
special  services :  tolls:  six-mile  claitse] — A  special 
Act,  relating  to  the  above  company,  provided  that 
where  goods  were  carried  on  the  company's  rail- 
way, or  partly  on  their  railway  and  partly  on  some 
other  railway  of  which  they  were  joint  owners,  or 
which  they  had  a  right  to  use,  for  a  less  distance 
than  six  miles,  the  company  should  be  entitled  to 
take  tolls  as  for  six  miles.  The  Act  also  pro- 
vided that  the  toUs  for  goods  carried  over  the 
company's  line  and  over  portions  of  other  lines 
of  which  they  were  part  owners,  or  which  thejy 
had  a  right  to  use,  should  be  computed  as  if 
the  company's  line  and  the  said  portions  of  the 
said  other  lines  formed  one  railway.  Goods 
wore  passed  over  the  line  of  which  the  com- 
pany were  sole  owners  for  a  distance  of  less 
than  six  miles ;  the  same  goods  on  their  transit 
to  their  ultimate  destination  passed  over  another 
line  of  which  the  company  was  part  owner  for 
a  distance  of  more  than  six  miles.  This  latter 
line  was  under  the  sole  management  of  another 
company.  The  goods  were  accompanied  by  two 
declaration  notes,  one  made  out  in  the  name  of 
the  first  company  and  the  other  in  the  name  of 
the  other  company,  but  the  station  of  ultimate 
destination  mentioned  in  both  notes  was  the 
same : — Held,  that  the  company  was  not  entitled 
to  split  the  contract,  that  the  two  lines  must  be 
treated  as  one,  and  that  the  six-mile  clause  was 
not  applicable.  Lancashire  and  Yorkshire  Sail. 
Co.  V.  Gidlota  (HX.),  Ex.,  129 

Iho  same  Act  of  Parliament,  while  providing  the 
maximum  rate  of  tolls  to  be  charged,  made  an 
exception  in  respect  of  special  services  to  be 
rendered  by  the  company  for  loading,  unloading, 
collection  and  delivery  of  goods: — Held,  that 
the  company  were  not  entitled  to  charge  for 
special  services,  though  found  by  a  jury  to  have 
been  actually  rendered  by  them ;  the  customer 
charged  for  such  services,  not  having  had  the 
offer  and  option  first  distinctly  given  him  of 
either  avaiung  himself  of  such  services  at  the 
company's  rate  of  charge  or  of  doing  them  him- 
self, such  services  being  incidental  to  the  ordi- 
nary business  of  a  carrier,  and  such  as  the 


customer,  without  notice,  might  have  supposed 
were  covered  by  the  company's  charges  for  toll. 
Ibid. 

— —  What  is  a  branch  railway.    See  Covenant. 

Liability  for  wrongful  conduct  of  servant. 

See  False  Lnprisonment. 

— -  Liability  as  Common  Carriers,  and  for  In- 
juries to  Passengers.  See  Carriers  by  Bailway. 
And  see  Negligence.    Toll  Traverse. 

Bailway  Station — Wilful  trespass  on  premises 
connected  therewith  by  a  cab-driver.  Fovlger 
V.  Steadman  (M.C.,  3),  ft.B.,  1« 

Bailways  Clauses  Cohsolihation  Act,  1846,  s.  65 
— Variation  by  Special  Act.  Revival  of  Gene- 
ral Act.  London,  Chatham  and  Dover  Railway 
Co.  V.  Board  of  Works  for  the  Wandsworth  Dis- 
trict (M.C.,  70),  C.P.,  160 

ILmrz-CHJiiLQK—eonveyance  of  land  charged:  action 
of  dtbtfor  arrears:  aboliiion  of  real  actions'\ — 
Plaintiff  seized  in  fee  of  land  granted  it  unto 
and  to  the  use  of  C,  subject  to  the  payment  for 
ever  to  plaintiff,  his  heirs  and  assigns,  of  a  yearly 
rent-charge  payable  out  of  the  land.  C.  cove- 
nanted for  himself,  &c.,  that  he,  his  executors, 
administrators  and  assigns  would  pay  unto  plain- 
tiff, his  heirs  or  assigns,  the  said  rent-charge. 
'The  land  became  vested  in  defendant,  after 
which  the  rent-charge  fell  in  arrear: — Held, 
that  plaintiff  might  maintain  an  action  of  debt 
against  defendant  for  the  arrears,  the  remedy 
by  real  action  having  been  taken  away  by  3  &  4 
Will.  4.  c.  27.  s.  36.  Thomas  v.  &/hester,  Q.B., 
237 

Replevin — recovery  in,  a  bar  to  action  for  same 
taking :  trespass  by  tenant  of  tenant  at  suffer- 
ance]— A  judgment  for  plaintiff  in  replevin 
is  a  bar  to  an  action  for  damages  for  the 
same  taking  of  the  goods  in  respect  of  which 
the  replevin  was  brought.  Gibbs  v.  Cruikshank, 
C.P.,  273 

The  tenant  of  a  mortgagor,  whose  tenancy  was 
created  after  the  mortgage,  and  has  never  been 
recognised  by  the  mortgagee,  cannot  maintain 
trespass  against  the  mortgagee  for  entering  and 
distraining  on  the  land  under  the  powers  of  the 
mortgage.     Ibid. 

BiTLE  OF  CouBT — is  not  a  judgment  in  respect 
of  which  a  giimishee  order  can  be  obtained. 
See  Attachment  of  Debt. 

Sale  of  Goods — in  Market  overt.    See  Trover. 

to    be    delivered    by    instalments.      See 

Contract. 

SsBviCB — writ  of  summons:  service  on  offieer  of 
Scotch  corporation :   railvay  booking  ^A]  — 
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Defendant*,  a  Scotch  railway  com|«n7,  baving 
their  line  of  lailvaT  and  their  principal  office  in 
Scotland,  employea  an  ordinary  booldng  clerk 
to  issue  tickets  at  the  Carlisle  station  of  the 
Caledonian  Bailway,  over  the  southernmost 
portion  of  whose  line  defendants  had  running 
powers: — HdA,  Uiat  such  clerk,  although  the 
only  officer  of  defendants  resident  in  England, 
was  not  a  "head  officer"  or  "clerk,"  within  the 
16th  section  of  the  Common  Law  Procedure 
Act,  1852,  BO  as  to  render  service  on  him  of  an 
ordinary  writ  of  summons  a  good  service  on  the 
company.  Mackreih  v.  Tke  Glasgow  and  South- 
Wettern  Bail.  Co.,  Ex.,  82 

Sbt-ofp.  See  Banker  and  Banking  Company. 
Husband  and  Wife. 

Shabis — Begistration  of.    See  Married  Woman. 

— —  Transfer  of.    See  Company. 

Shippino — inturance  on  chartered  freuht :  lots  of 
/night  mhere  no  total  loss  of  Mp] — By  a  charter- 
party,  which  contained  the  usual  exceptions  of 
dangers  and  accidents  of  navigation,  the  vessel 
was  to  proceed  with  all  convenient  speed  from 
Liverpool  to  Newport,  and  there  load  a  cargo  of 
iron  rails  for  San  Francisco,  and  the  freight 
was  to  be  paid  on  right  delivery  of  the  cargo. 
The  vessel  duly  proceeded  on  her  voyage  &mn 
Liverpool  to  Newport,  but  before  arriving  there 
she  took  the  rocks  at  Carnarvon  Bay.  She  was 
ultimately  got  off  the  rocks,  and  though  the 
damage  she  sustained  was  not  such  as  to  consti- 
tnto  a  total  loss,  either  actual  or  constructire, 
the  time  necessary  for  getting  her  off  and  re- 
pairing her  so  as  to  be  a  cargo-carrying  ship, 
was  so  long  as  to  put  an  end,  in  a  commercial 
sense,  to  the  commercial  speculation  entered 
npon  by  the  shipowner  and  the  charterers,  and 
the  latter  accordingly  abandoned  the  contract 
and  hired  another  vessel,  by  which  they  for- 
warded the  rails  to  San  Fnukdsoo : — HHd,  by 
KsATiNa,  J.,  and  Bseit,  J.  (Boviu.,  C.J.,  dis- 
lentiente),  that  under  these  circumstances  there 
was  a  total  loss  of  chartered  freight  by  perils 
of  the  sea  within  the  meaning  of  a  policy  of 
insurance  on  chartered  .freight  on  the  above 
voyage.  Jackson  v.  The  Union  Marine  Intitr. 
Co.  (,Lim.),  C.P..  284 

freight:  right  to  lump  freight  where  part 

of  cargo  /<M<]^By  charter-party,  the  ship  was 
to  be  loaded  with  a  full  cargo,  and  to  have  a 
deck  cargo,  and  being  so  loaded  was  to  proceed 
to  London,  and  "deliver  the  same  on  being 
paid  freight  as  follows:  a  lump  sum  of  il6l. 
.^  .  .  the  freight  to  be  paid  in  cash,  half  on 
oAival,  and  remainder  on  unloading  and  right 
delivery  of  the  cargo."  The  ship  arrived  in 
Loudon  with  the  whole  of  the  cargo,  with  which 
the  charterer  had  loaded  her,  wi&  the  excep- 
tion of  the  deck  load,  which  had^been  loet  during 
the  voyage  by  one  of  the  excepted  perils  in  the 
charter-party,  and  without  any  defi»ult  on  the 


part  of  the  master  or  ecenr: — fi«M,  that  the 
shipowner  was  entitled  to  the  whole  of  the  lamp 
fireight  without  deducting  the  proportion  of 
freight  payable  in  respect  of  the  deck  load  which 
had  been  lost.    Bobinson  v.  Knights,  CJ*.,  211 

Liability  of  average  adjuster.  See  Arbi- 
tration. And  see  Bill  of  Lading.  Charter- 
party.    Demurrage.    Marine  Insurance. 

Speciu.  Constablb — Right  to  bo  heard  against 
Order  for  payment  of.  B.  v.  Cheshire  /Andt 
Committee  (M.C.,  100),  aS.,  182 

Statutb— Parks  Begnlation  Act,  1872.  Effect  of 
rules  not  laid  b^ore  Parliament.  Right  of 
Meeting  in  royal  parks.  Bailey  v.  WiUiamton 
(M.C.,  49),  Q.B.,  14fi 

constmetion  of.    See  Metropolis  Oas  Act. 
Bailway  Company. 

STATma  Fbocebdikos  —  aetion  brought  without 
authority] — If  an  attorney  brings  an  action  in 
the  name  of  a  person  who  has  not  given  him  any 
authority  to  do  so,  such  person  is  entitled  to 
have  the  proceedings  stayed.  Beynoldsr.  Bowell, 
Q.B.,  181 

Stock  Exchamob — drfautHng  broker:  liability  qf 
principal] — Plaintifls,  brokers  on  the  Stock  Ex- 
change, who  had  at  the  request  of  defendant  con- 
tracted for  the  purchase  of  shares  for  him,  were  on 
the  13th  of  July,  the  "carrying  over  day"  for  the 
16th,  instructed  by  him  to  carry  over  or  continne 
the  contract  from  the  15th  till  the  29lh  of  July, 
the  next  account  day.  On  the  15th  they  paid 
for  him  (as  was  necessary  in  order  to  have  the 
contract  carried  over),  the  difference  on  the 
shares  at  the  price  of  the  IStfa,  amounting  to 
1,888/.  On  the  18th  of  July  plaintiff,  by 
reason  of  many  persons  for  whom  they  had 
entered  into  contracts  failing  to  meet  their  en- 
gagements, became  de&nlters  on  the  Stock  Ex- 
change, whereupon.  In  accordance  with  the  rules 
of  the  Exchange,  all  their  bargains  were  closed 
and  made  up  by  the  official  assignees  at  the 
prices  of  that  day.  The  price  of  the  shares 
purchased  for  the  defendant  having  fallen,  the 
amonnt  due  in  respect  thereof  (including  the 
1,688/.  differences)  was  6,0181.,  which  plaintifEi 
then  became  liable  to  pay  to  the  official  assig- 
nees, and  now  sought  to  recover  from  defendant : 
— Held,  that  plaintiffs'  insolvency  having  been 
brought  about  by  want  of  means  to  meet  their 
other  primary  obligations,  and  not  by  reason 
of  their  baring  entered  into  any  contract  on 
behalf  of  defendant,  no  promise  could  be  im- 
plied on  the  part  of  defendant,  as  their  prind- 
pal,  to  indemnify  them  against  the  conse- 
quences of  the  enforcement  of  the  Stock  Ex- 
change rules  with  regard  to  defaulters,  and  that, 
therefore,  plaintiffs  could  only  recover  from  de- 
fendant the  sum  of  1,688/.,  uie  amount  of  the 
diffirences  they  bad  actually  paid  for  him — 
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lereniag  the  judgment  below,  40  Lav  J.  Bap. 
(h.b.)  Ex.,  137.  Ihtncan  t.  Hill,  and  Same  t. 
Seeion  (Ex.  Ch.),  Ex.,  179 

Succession  Dtjty  —  alienation  by  remainderman 
to  body  corporate :  alienee  liable  ae  rucceeeor'] — 
Testatrix  by  will,  made  in  1839,  devised  leal 
propertv  to  one  for  life,  and  after  his  death  to 
a  remainderman  in  fee,  and  died  in  1811.  The 
remainderman,  a  cousin  of  testatrix,  died  in 
1870,  having  previoosly  sold  his  reversion  in 
fee  to  a  cnrporation.  The  tenant  for  life  died 
in  1872 : — Held,  on  an  information  against  the 
corporation,  first,  that  the  corporation,  upon  the 
death  of  the  tenant  for  life,  were  "  successors" 
within  ss.  2  and  27  of  the  Succession  Duty  Act, 
1858,  and  were  liable  to  pay  succession  duty 
upon  the  full  value.  Secondly,  that  if  neces- 
sary the  Court  would  have  decided  the  death  of 
the  remainderman  to  be  immaterial,  and  the 
rate  of  duty  to  be  the  same  as  would  have  been 
payable  bj  him  if  he  had  survived  the  tenant 
for  life  without  selling,  but  that  at  all  events 
the  Crown  had  made  out  a  prima  facie  case  to 
duty  at  that  rate,  since  the  Crown  need  not 
prove  the  death  of  the  romaindennan,  nor  who 
was  his  heir;  and  that  if  events  had  happened 
by  which  the  duty  would  be  less,  the  corporation 
must  prove  them.  The  Solicitor- G-enerM  v.  The 
Lata  Seversionary  Intereet  Society,  Ex.,  146 

SvBOBOit  AMD  Atothbcabx — ^Right  of  surgeon  to 
roe  for  medicines.    Se»Medical  Act 

Taxatioic  or  Costs — n«w  trial:  eoste  to  abide  the 
eomt] — ^By  a  rule  for  a  new  trial  the  costs  were  to 
abide  the  event.  On  the  first  trial  plaintiff  had 
obtained  a  verdict  for  662.  odd ;  ue  to  61.  there 
was  no  dispute,  and  defendant  had  leave  to 
move  for  a  new  trial,  on  the  ground  that  the 
verdict  was  against  the  weight  of  evidence  and 
tile  damages  excessive,  unless  plaintiff  would 
consent  to  reduce  the  damages  to  U.  Defendant 
obtained  a  rule  ntri  for  a  new  trial  on  such 
ground,  which  was  subsequently  made  absolute, 
the  costs  to  abide  the  event,  and  afterwards  and 
before  the  second  trial,  defendant  paid  into 
Court  61.  2«.  lOd.  under  an  order  by  consent. 
At  the  second  trial  defendant  had  a  verdict : — 
Hdd,  that  plaintiff  was  not  entitled  to  the  costs 
of  the  first  trial,  and  that  the  "  event "  referred 
to  in  the  rule  meant  the  dispute  as  to  the  balance 
between  the  66/.  I9«.  id.  and  tlie  M.  Jone*  v. 
mUiame,  Q.B.,  48 

—  arbitration :  accountant  appointed  by  arbi- 
trator']— On  a  reference  of  a  cause  involving 
an  enquiry  into  a  mass  of  accounts,  an  order 
was  made  by  a  judge,  on  the  application  of 
plaintiff,  that  an  accountant,  to  be  named  by 
the  arbitrator,  should  inspect  defendant's  books 
and  take  copies  or  extracts  from  them  relating 
to  the  matters  in  question  in  them.  This  was 
done,  and  the  charges  of  the  accountant  were 
paid  by  plaintiff.    The  result  of  the  investiga- 


tion and  report  of  the  accountant  to  the  arbitra- 
tor was  that  much  expense  in  the  enquiry  was 
saved: — BUd,  that  plaintiff,  in  whose  favour 
the  award  was  made  was  not  entitled  to  have 
the  costs  of  the  accountant  taxed  against  de- 
fendant   Nolan  V.  Oopeman,  Q.B.,  44 

.^—.  plaintiff^e  ooate:  loale  of  taxation :  action  for 
debt  or  demand] — ^If  in  an  action  of  debt  where 
the  writ  is  endorsed  with  more  than  60/.  the 
plaintiff  recovers  less  than  20/.,  and  the  Judge 
certifies,  under  30  &  81  Vict  c  142.  s.  6,  that 
there  was  sufficient  reason  for  bringing  the 
action  in  the  Superior  Court,  the  effect  of  the 
seventh  direction  to  the  Masters,  Hilary  Term, 
1863,  is  that  the  plaintiffs  costs  must  be  taxed 
on  the  lower  scale.  Smxlk  v.  HaHey,  Ex.,  6 

action  founded  on  contract  or  tort] — A  de- 
claration alleged  that  defendant  at  the  time  of 
the  promise  and  negligence  therein  alleged, 
was  the  owner  of  a  hackney  cab  at  the  time  of 
the  promise  conducted  by  his  servant;  that 
plaintiff  at  his  request  hii«d  it  of  him,  and  de- 
fendant promised  to  convey  plaintiff's  luggage 
safely,  but  not  regarding  his  duty  or  promise 
negligently  lost  the  same: — Held,  that  the 
action  was  founded  on  contract,  and  that  as  a 
sum  not  exceeding  20/.  was  recovered,  plaintiff 
was  deprived  of  costs  under  30  &  31  Vict  c  142. 
B.  6.    Baylii  v.  Lintott,  C.F.,  119 

Trma — modus:  convereion  inlotUlage] — The 
building  a  house  upon  land,  subject  to  a  modus 
in  lieu  of  tithe,  and  converting  a  part  of  it  into 
an  orchard,  is  not  a  conversion  into  tillage  or  a 
breach  of  iiie  modus.  Oudman  r.  Vigar  (H.L.), 
C.P.,  297 

The  conversion  of  a  small  portion  of  land  into  a 
garden  for  the  use  and  convenience  of  the  house, 

— Semble,  not  a  conversion  into  tillage.       Ibid. 

Toix.    See  Railway  Company. 

Toix  TsAVSBSB — liability  of  railteay  company  to 
ancient  toll] — The  simple  fact  of  a  corporation 
bein^  entitled  to  an  ancient  drift  toll  on  waggons 
passing  to,  through  or  finm  a  borough  does  not 
snpporta  claim  (even  if  such  adaim  can  be  legal) 
to  take  toll  on  railway  waggons  passing  over  a 
railway  made  through  the  borf)Ugh— affirming 
the  judgment  below,  41  Law  J.  Eep.  (n.s.)  C.P. 
257.  The  Brecon  Markets  Co.  v.  "ne  Neath  and 
Brecon  Bail.  Co.  (Ex.  Ch.),  C.P.,  63 

Tbesfass.    See  Easement    Highway. 

Tboveb — tale  of  horee  in  market  overt :  2  j-SPh.j' 
M.  c.  7;  31  13ie.  c.  12]— Defendant's  mare, 
which  he  had  turned  out  in  a  public  park,  was 
found  out  of  the  park,  and  was  sold  at  public 
auction  by  the  "pinner."  After  an  interme- 
diate sale  she  was  sold  in  market  overt  to 
plaintiff,  and  was  subsequently  token  possession 
of  by  defendant    There  was  no  proof  that  the 
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foimalities  which  the  stat  31  Eli&  &  12  requires 
upon  the  sale  of  horses  at  fiiirs  and  markets 
had  been  obgerred : — Held,  that  in  the  absence 
of  such  proof  the  Court  would  not  infer  that 
such  formalities  had  been  observed,  and  that 
plaintiff  could  not  maintain  an  action  for  the 
mare  against  defendant,  the  true  owner.  Moran 
y.  Pitt,  Q,.B.,  47 

Tbiivbb  (continued) — waiver  of  tort :  petitioning 
court  of  bankruptcy  and  obtaining  proceeds 
of  goods  told  under  bUl  of  sale] — Defendant 
Boltt  the  goods  of  D.  under  a  bill  of  sale. 
D.  became  bankrupt,  and  pbintifil  his  trustee 
petitioned  the  Court  of  Bankruptcy  to  set 
aside  the  sale  as  ^udulent  or  void,  ami 
Older  payment  of  the  proceeds  (the  amount 
of  which  he  knew)  to  him.  The  Court  so 
ordered,  and  the  money  was  paid.  Plaintiff 
afterwards  being  dissatisfied  with  the  amount 
realised,  and  desiring  to  obtain  the  difSirenco 
between  the  value  of  the  goods  and  proceeds  of 

I  the  sale  brought  trover  against  defendant: — 
Held,  that  he  could  not  do  so,  as  by  his  acts 
he  had  waived  the  tort.  Smith  v.  Safier,  C.F., 
16S 

— —  interference  by  assertion  of  right  to  posses- 
sion: acquiescence  in  assertion  of  righl\ — The 
grantee  under  a  bill  of  sale  of  furniture,  being 
in  possession  in  the  house  of  the  grantor  and 
intending  to  remove  the  goods  from  the  pre- 
mises, was  told  by  the  landlord  (who  was  there 
for  the  purpose  of  distraining)  that  he  would 
not  allow  them  to  be  removed  till  his  arrears 
of  rent  were  satisfied,  and  that  he  was  prepared 
to  resist  the  removal  by  force.  The  grantee 
thereupon  made  no  further  attempt  to  remove 
the  good4 : — HM,  by  Kellt,  C.B.,  Bbamweix, 
B.,  and  FoixocK,  B.  {dissentiente  Martik, 
B.),  that  such  assertion  of  the  intention  not  to 
allow  the  removal  of  the  goods  did  not,  under 
the  circumstances,  amount  to  a  conversion  by 
the  landlord.    England  v.  Cowley,  Ex.,  80 

Tbvst  and  Tbubtbb.    See  Company. 

Tr  BiTPiKE  Tedst — Power  to  take  tolls  on  particular 
road  on  condition  of  keeping  it  in  repair.  Con- 
tribution under  4  &  5  Vict.  c.  S9.  s.  1.  Trustees 
of  Market  Harborough  and  Brampton  Turnpike 
Trust  y.  Market  Harborough  Highway  Board 
(M.C.,  139),  Q.B,  237 

Arrears  of  interest  due  to  mortgagees.   Ap- 

plication  of  tolls.  Contribution  under  4  &  5 
Vict,  c  69.  Trustees  of  Market  Harborough  and 
Brampton  Turnpike  Trust  v.  Kettering  liighway 
Board  (M.C.,  137),  Q.B.,  244 

Unioh  AssBSSXBMT  CommittebAct,  1862 — Deposit 
of  Amended  Valuation  List.  R.  v.  The  Guar- 
dians of  the  Chorlton  Union  (U.C.,  34),  Q.B.,  40 


UsBB.    See  Common. 

Vekdob  Aim  Pdbciuskb  —  conditions:  want  of 
tiUe  in  vendor :  reconery  of  deposit]  —  Land 
was  put  up  for  sale  by  auction,  subject  to 
conditions  (among  others)  that  "  the  vendors 
should  within  seven  days  of  the  sale  deliver 
to  the  purchaser  an  abstract  of  their  title, 
all  objections  and  requisitions  not  delivered 
to  the  vendors  within  fourteen  days  ailer 
the  delivery  of  the  abstract  to  be  con- 
sidered as  waived,  and  in  this  respect  time  to  be 
of  the  essence  of  the  contract ; "  that  "  the  vendors 
being  trustees  should  not  be  required  to  obtain 
the  concurrence  of  any  one  interested  in  the 
proceeds  of  the  sale ;"  and  that  "  if  the  purchaser 
should  fail  to  comply  with  the  conditions  his 
deposit  should  be  forfeited."  An  abstract  was 
delivpred  to  the  purchaser  within  seven  days, 
shewing  that  the  property  had  been  devised  to 
trustees  (of  whom  the  vendor  was  the  survivor) 
upon  trust  to  pay  the  income  to  F.  S.  for  life, 
and  after  his  death  to  sell  and  divide  the 
proceeds  among  his  children ;  and  that  F.  S.  was 
still  alive.  The  abstract  did  not  state  whether 
ho  had  children  living,  though  there  were  in 
fact  eight  all  of  age: — Held,  that  the  vendor 
having  thus  no  title  V)  sell  the  property,  the 
pxirchaaer  was  entitled  to  recover  back  his  de- 
posit, although  he  had  made  no  requisition 
within  the  fourteen  days — the  Court  being  of 
opinion  that  the  conditions  as  to  waiver  and 
forfeiture  referred  only  to  the  waiver  of  re- 
quisitions for  further  information  or  security  in 
tile  case  of  a  defective  title  capable  of  being 
made  good  on  the  defects  being  supplied,  but 
not  to  the  case  of  a  title  wholly  bod.  &ld 
also,  by  Khllt,  C.B.,  that  the  abstract  delivered 
was  not  a  sufficient  absOact.  Want  v.  StalH-- 
ir(U«,  Ex.,  108 

Semlde,  by  Ma.btin,  B.,  and  Foixock,  B.,  that  the 
abstract,  if  a  true  abstract  of  such  title  as  the 
vendors  had,  sufficientiy  indicating  points  calling 
on  the  purchaser  to  make  further  requisitions, 
was  an  abstract  of  their  title  within  tiie  mean- 
ing of  the  condition,  although  the  titie  was  not 
such  as  the  purchaser  was  bound  to  accept. 
Ibid. 

objections  to  and  requisitions  on  title :  ddiverg 

of  untrue  abstract  without  fraud :  rescission  of 
contract  and  damages  for  loss  of  barga:m\ — 
Beal  property  was  sold  on  the  condition  tnat 
the  vendors  should  deliver  an  abstanct  of  the 
title,  and  the  purchaser  should  make  his  objec- 
tions and  requisitions  in  respect  of  the  title 
within  twenty-one  days  from  the  delivery  of 
the  abstract ;  and  all  objections  and  requisitions 
which  should  not  be  made  within  the  time 
specified  should  be  taken  to  be  waived;  and 
in  case  any  purchaser  should  make  any  objec- 
tion to  or  requisition  on  the  tiUo  which  the 
vendors  should  be  unwilling  or  unable  to  answer 
or  comply  with,  the  vendors  reserved  to  them- 
selves the  option  at  any  time  to  rescind  tha 
contract.      The  vendor  having  delivered   an 
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libstiact,  the  pnicluLMr  within  the  twenty-one 
days  made  a  mrolons  objection  to  the  tide  as 
disclosed  in  the  abstract  and  as  he  insisted 
on  it  the  vendor  filed  a  bill  for  specific  parfoi- 
mance.  The  purchaser  having  meanwhile  dis- 
covered the  existence  of  certain  deeds  which 
materially  affected  the  title,  and  which  were 
omitted  from  the  abstract,  raised  an  objection 
on  this  ground  for  the  first  time  in  his  answer 
to  the  bill.  This  omission  was  made  inten- 
tionally, bat  bona  fide  and  under  the  advice 
of  counsel,  as  it  was  supposed  that  the  deeds 
did  not  a£bct  the  title.  (The  vendor,  however, 
had,  under  a  previous  contract  to  s«U  t^s  pro- 
perty, (Uscloeed  these  deeds  on  the  absbnct 
then  delivered,  and  had  abandoned  such  oon- 
tnict  when  an  olrjection  founded  on  these  deeds 
was  raised  to  the  title.)  Several  months  after 
the  filing  of  the  answer,  the  vendor  gave  the 
purchaser  notice  that  ha  rescinded  the  con- 
tract, and  the  bUl'was  eventually  dismissed  on 
the  purchaser's  motion  without  costs.  The  pur- 
chaser having  brought  an  action  against  the 
vendor  for  brecuih  of  contract  in  not  deducing 
a  good  title, — Btld,  in  tJhe  Exchequer  Cham- 
ber, per  Blackbusn,  J.,  Kkiitho,  J.,  Bsirr,  J., 
Abohibaij},  J.,  and  Kojmux,  J.,  that  the  ob- 
jection founded  on  the  omission  of  the  deeds 
was  an  "  objection  to  the  title"  within  the  mean- 
ing of  the  condition,  and  entitled  the  vendor 
to  rescind,  and  that  the  action  was  not  maintain- 
able. Per  Obovb,  J.  (agreeing  with  Uie  de- 
cision of  Bbamwell,  B.,  in  the  Court  below), 
that  the  vendor  was  not  entitled  to  rescind, 
since  the  option  reserved  by  the  condition  ap- 
plied only  to  olijections  to  the  title  as  disclosed 
in  the  abstract.  Grau  v.  l\»i>ler  (Ex.  Ch.),  Ex., 
161 

Wabeamtt.    See  Charter-party. 

Watsb  Coxfant — wUer-rate  varymg  acoord- 
wg  to  "rent"  of  hou$es:  rent  meamng 
"  annual  value  "  dedneiione] — Plaintifb  were 
required  by  their  special  Act  to  furnish 
water  to  every  inhabitant  occupying  a  house 
within  a  certain  district,  at  a  rate  which 
varied  according  to  the  amount  of  the  "  rent 
per  annum"  of  such  house.  Defendant  was 
the  owner  of  several  houses,  which  he  let  to 
tenants  for  various  terms  not  exceeding  three 
months.  In  respect  of  some  of  the  houses 
defendant  paid  poor-rates,  district  rates  and 
water-rates,  instead  of  the  tenants,  either  be- 
cause he  had  let  the  houses  on  those  terms  or 
because  the  obligation  was  imposed  on  him  by 
statute : — Held  (affirming  the  judgment  of  the 
Court  below,  41  Law  J.  Eep.  (u.s.)  Exch. 
233),  that  in  calculating  the  water-rate,  the 
payments  made  by  the  defendant  in  either 
case  must  be  deducted  from  the  rents  at  which 
the  houses  were  let.  Th«  Conypanj/  of  'Pro- 
prutore  of  the  Sheffield  Water  Works  v.  Bennett 
(Ex.  Ch.),  Ex.,  121 

Watkb  CouBsa — reparian  rightt:  diverging  ttream 
c<»(^n<({m  ar^i^iM/ cowm]— A  mill  on  the  bank  of 
Nkw  Bebiss,  42.— Imsbx,  Com,  Lam. 


a  river  had  been  supplied  for  more  than  twenty 
years  by  water  fiowing  from  a  stream  through 
an  ancient  divergent  chnnnel,  and  conducted 
thence  through  a  reseri-oir  and  tunnel  con- 
structed in  his  own  land  by  a  former  proprietor 
of  the  mill,  who  was  also  the  owner  of  both 
banks  of  the  divergent  channeL  At  the  place 
where  the  reservoir  was  constructed  the  £ver- 
gent  stream  had  formerly,  after  filling  and  over- 
lowing  a  cattle-trough,  been  allowed  to  waste 
itself  over  the  adjoining  land,  whence  it  found 
its  way  by  percolation  to  the  river,  into  which 
the  stream  itself  also  flowed: — Heid,  following 
Nuttall  V.  BraceweU  (86  Law  J.  Rep.  (mj.) 
Exch.  1),  that  an  action  was  maintainable  by 
the  present  owner  of  the  mill,  who  had  pur- 
chased it  with  all  existing  water  rights,  against  a 
riparian  proprietor  above  the  point  of  divergence 
in  the  original  stream,  for  obstructing  the  flow 
of  water  to  the  milL  Holker  v.  Forritt,  Ex.,  85 

WmoBTS  AMD  Mbasusbs — selling  on  highway  by 
incorrect  spring  balance.  Booth  v.  Shadgett, 
(M.C.,  98),  O-B.,  212 

Will — "  so  epeeifieaUy  devited  "] — A  specific  devise 
or  bequest  is  a  devise  or  bequest  by  a  de- 
scription which  identifies  a  particular  subject 
then  existing  as  intended  to  pass  to  the  donee 
in  specie  either  directly  or  indirectly.  Giles  v. 
Mdson(a.Ij.)  C.F.,  122 

A  testator  devised  tl^ee  properties  to  his  three 
sons  respectively  for  life,  with  remainder  in 
fee  to  their  respective  children,  and  in  case  of 
the  death  of  either  of  them  without  issue  be- 
tween the  others  "in  the  same  manner  as  the 
estates  devised  were  limited  to  them  respec- 
tively," subject  to  the  proviso  that  if  either 
died  leaving  a  widow,  but  no  children,  the 
widow  should  have  an  estate  for  life  in  the 
premises  "so  specifically  devised"  to  her  hus- 
band : — Held,  mat  the  devise  to  such  widow 
attached,  not  only  to  the  property  originally 
devised  to  her  husband,  but  edso  to  property 
coming  to  him  under  the  contingent  limitations. 
Ibid. 

— —  general  rules  of  construction :  all  and  every 
other,  the  issue  of .  my  body:  for  default  qf  tuck 
issue] — Testator  had  issue  living  at  the  time  of 
his  will,  a  son  F.  (who  had  then  living  two  sons 
F.  and  B.  and  three  daughters  E.,  I.,  and  S.), 
a  daughter  I.  and  four  grandchildren  issue  of 
a  decrosed  daughter  S.  By  his  will  he  devised 
his  hereditaments  to  his  son  F.  for  life,  with 
rpmainder  to  his  eldest  grandson  F.  for  life, 
with  remainder  to  the  first  and  other  sons  of 
the  grandson  successively  in  tail  male ;  and  for 
default  of  such  issue  to  R.  the  second  son  of 
his  son  F.  for  life,  with  remainder  to  his  first 
and  other  sons  successively  in  tail  male,  or 
for  default  of  such  issue  to  the  third,  fourth  and 
other  sons  of  his  son  F.  thereafter  to  be  bom 
successively  in  tail  male ;  and  in '  de&ult  of 
such  issue,,  to  the  testator's  daughter  I.  for 
life,  with  remainder  to  her  first  and  other  sons 
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snoeessiTsIy  in  tail  male;  and  for  de&nlt  of 
such  issue,  to  his  granddaughter  E.  for  life,  mth 
remainder  to  her  first  and  other  aona  sueces- 
airely  in  tail  male ;  and  for  default  of  such 
issue,  to  his  granddaughter  L  for  life,  -wiA 
remainder  to  her  first  and  other  sons  suoces- 
siTelyin  tail  male ;  and  for  de&ult  of  such  issue, 
to  his  granddaughter  S.  for  life,  vith  remainder 
to  her  first  and  other  sons  successively  in  tail 
male ;  and  for  default  of  such  issue,  to  all  and 
eveiy  the  fourth,  fifth  and  other  daughter  or 
daughters  of  his  son  F.  successiTely,  and  in 
remainder,  one  after  another,  and  the  heirs 
male  of  their  bodies ;  and  "  for  default  of 
such  issue,  to  the  use  and  behoof  of  all  and 
ereiy  other  the  issue  of  my  body ;  and  for 
default  of  such  issue,  to  my  right  heirs  for 
ever."  And  he  ei^ressed  a  desire  "to  prevent 
as  &r  as  might  be  the  dispersion  of  his  estates 
among  several  persons  " : — Bild,  that  the  words 


"  all  and  every  other  the  issue  "  irare  not  to  be 
read  in  the  strict  sense  of  intending  to  exclude 
those  coming  within  the  class  who  were  pro- 
vided for  before,  and  were  supposed  to  have 
fUled,  but  rather  to  complete  a  provision  for  all 
the  issue,  so  as  to  make  the  estate  go  over  by 
force  of  the  words  in  the  limitation  "in  de&nlt 
of  such  issue  "  only  upon  failure  of  all  the  tes- 
tator's issue ;  and  that  thus  a  vested  remainder 
in  tail  general  was  created  which  descended  to 
the  testator's  grandson  F. ;  and  tliat,  he  having 
executed  a  disentailing  deed,  and  all  the  previous 
estates  having  expired,  his  devisees  were  en- 
titled to  the  property.  AUgood-v.  Blake;  Heed 
V.  ttlttkt ;  and  Boach  v.  Blake  (Ex.  Ch.)  Ex.,  101 

Wmnss.    See  Interrogatories. 

Wbtt  or  SvKMOira.    See  Amendment. 


ERRATA. 

Court  of  Queen's  Bench,  page  67,  line  eight  of  the  Head  Note, /or  "consignors, 
reai  "  consignees." 

Also,  Court  of  Common  Pleas,  page  24,  second  colunm,  fourth  line,  fw  "  conceded, 
nod  "  contested." 
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